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PREFACE. 


This  book  is  the  result  of  a  great  deal  of  hard  work,  extending  over 
a  period  of  four  years.  I  have  endeavored  to  make  it  both  accurate 
and  exhaustive,  and,  in  order  to  achieve  that  end,  I  have  personally 
consulted  the  authorities,  and  have  left  no  part  of  the  labor  to  others. 
How  far  I  have  succeeded  in  my  aim  I  leave  the  profesaon  to  judge. 
If  this  book  will  render  it  easier  for  the  busy  lawyer  to  inform  himself 
in  regard  to  a  diflftcult  and  complicated  subject,  it  will  not  have  been 
written  in  vain.  L.  B.,  Jr. 

Chicago,  HI.,  Oct.  23,  1896. 
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NATURE    AND   CREATION   OF   MECHANICS' 

LIENS. 


CHAFTEB  I. 

DEFINITION  AND  ORIGIN   OF  MECHANICS'  LIENS. 

I  1-ii.  Deftnltlon. 

4.  Origin  of  Mechanics*  Liens. 

5.  Created  by  Law— Not  by  Contract 
*    6.  Constitutional  Liens. 

Definition. 

§  1.  A  mechanic's  lien  may  be  defined  as  a  charge  imposed  by  law 
npon  specific  real  or  personal  property  to  secure  payment  for  work 
done  or  materials  furnished  for  the  construction,  repair,  alteration,  or 
development  of  such  property.^     A  mechanic's  lien  on  realty  is  crc- 

1  Some  of  the  definitions  of  mechanics*  liens  are  as  follows: 

"A  species  of  lien  created  by  statute  in  most  of  the  states,  which  exists  in 

favor  of  i)ersons  who  have  performed  worlt  or  furnished  material  in  and  for 

I  lie  erection  of  a  building."    Black,  Law  Diet. 
"A  Hen  allowed  to  a  person  who  f urnislies  material  or  labor  towards  the  cou- 
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ated  by  statute.*  A  mechanic's  lien  on  chattels  exists  at  common 
law.'  As  commonly  used,  however,  the  words  "mechanic's  lien"  usu- 
ally refer  onl}'  to  a  lie»  on  real  property,  and  they  will  be  so  used  in 
the  first  part  of  this  work,  the  discussion  of  liens  on  chattels  being  re- 
served for  Part  V.  A  mechanic's  lien  on  realty  is  a  charge  on  the 
land  in  the  nature  of  a  mortgage,*  but  it  differs  from  a  mortgage  in 
that  it  is  not  created  by  contract  but  is  imposed  by  law  regardless  of 
the  wish  of  the  landowner.  A  lien  created  by  eo»tract  is  not  a  me- 
chanic's lien,  even  though  given  to  a  mechanic  for  his  services.  ThuH, 
where  a  contract  for  improvements  on  a  homestead  provided  that  the 
contractor  might  have  a  "mechanic's  lien''  thereon  for  his  services,  it 
was  held  that  the  lien  so  created  was  not  a  mechanic's  lieik,  and  was 
therefore  not  subject  to  the  limitations  peculiar  to  that  class  of 
liens.**  And  an  owner's  promise  to  pay  for  materials  previously  fur- 
nished to  the  contractor  does  not  itself  create  a  lien.° 

§  2.  It  may  not  be  amiss,  in  this  connection,  to  define  a  few  other 
terms  that  will  frequently  appear  in  these  pages.  The  terms  "con- 
tractor," "subcontractor,"  and  "material  man"  are  too  well  known  to 
require  preliminary  definition,  though  it  may  be  remarked  that  the 
term  "material  man"  is  properly  confined  to  those  who  furnish  ma- 
terials without  doing  any  work.  A  contractor  or  subcontractor  can, 
and  often  does,  furnish  materials  in  connection  with  his  work;  but 
his  rights  therefor  are  those  of  a  contractor  or  subcontractor,  and 
not  of  a  mere  material  man.  There  is  a  difference,  as  we  shall  here- 
after see,  between  the  rights  of  material  men  who  furnish  materials 
to  the  owner  of  the  land  and  those  who  furnish  them  to  the  contractor 
or  the  subcontractor,  and  it  is  unfortunate  that  legal  nomenclature 

strnctlon  or  improvement  of  property,  as  a  biiildinjc:  or  a  vessel."  And.  I^w 
Diet. 

*'A  claim  created  by  law  for  the  purpose  of  securing  a  priority  of  payment 
of  the  price  and  value  of  work  performed  and  materials  furnished  in  erecting 
a  building."    1.5  Am.  &  Eng.  Enc.  Law,  p.  5. 

2  See  post,  §  4. 

8  Sec  post,  c.  18. 

4  Rittor  V.  Stevenson,  7  Cal.  388;  Pratt  v.  Tudor,  14  Tex.  37.  In  Hammond 
V.  Wells,  7  N.  W.  218,  45  Mich.  13,  a  mechanic's  lien  was  spoken  of  as  a 
species  of  statute  mortgage. 

B  Lipponcott  v.  York,  24  S.  W.  275.  80  Tex.  276. 

e  WetlioriU  v.  Ohleudorf,  61  m.  283. 
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has  hitherto  foand  but  one  name  for  these  different  classes  of  per- 
sons. In  order  to  avoid  confusion  and  prevent  unnecessary  repeti- 
tion, one  furnishing  materials  directly  to  the  owner  will  in  this  work 
be  called  a  'Material  man  in  the  first  degree,"  one  furnishing  them  to 
the  contractor  a  "material  man  ii>  the  second  degree,"  and  one  fur- 
nishing materials  to  a  subcontractor  will  be  called  a  "material  man 
in  the  third  degree." 

§  3.  Most  of  the  statutes  on  the  subject  of  mechanics'  liens  require 
the  claimant  of  a  lien  to  file  in  some  public  office  some  kind  of  a 
<  hum  or  notice,  the  form  of  it  varying  under  the  differt^rvt  statutes. 
Much  confusion  has  arisen  from  the  various  names  api)lied  to  this 
document  by  legislatures  and  courts.  It  has  been  spoken  of  as  the 
"account,"  the  "notice,"  the  "claim,"  the  "statement,"  and  the  "lien." 
For  the  sake  of  uniformity  it  will  be  herein  always  called  the  "claim," 
while  the  term  "notice"  will  be  restricted  to  the  notice  which  is  in 
some  cases  required  to  be  served  on  the  owner,  and  the  term  "ac- 
count" to  the  indebtedness  which  is  the  subject  of  the  lien. 

Origin  of  Mechanics'  Ldens. 

§  4.  Mechanics'  liens  on  realty  were  wholly  unknown  to  the  com- 
mon law,"  and  they  exist  in  this  country  only  by  force  of  the  statutes 
creating  them."  Their  history  begins  about  a  century  ago,  the  first 
mechanic's  lien  law  having  been  passed  by  the  legislature  of  Maryland 
in  1791  in  order  to  stimulate  the  building  up  of  the  city  of  Washing- 
t(m.*     This  was  followed  by  the  Pennsylvania  act  of  1803,^®  and  since 

'  Buxton  V.  JSnf»e.  1  Ves.  Sr.  155;  Johnson  v.  Crew,  5  U.  C.  Q.  B.  (O.  S.) 
'Jar2;  Canal  Co.  v.  Gordon,  6  WaU.  561;  Wescott  v.  Bunker,  22  Atl.  3SS,  83  Me. 
41KJ;  Fidelity  Ins.  &-  Safe-Deposit  Co.  v.  Shenandoah  Iron  Cx).,  42  Fed.  372. 

In  the  case  of  Soott  v.  Nesbitt,  14  Ves.  444,  liord  Eldon  intimated  that,  In 
the  West  Indies,  a  person  providinji:  supplies  for  an  estate  had  a  lien  thereon, 
but  the  case  was  not  decided  on  that  point. 

«  McOay's  Appeal.  37  Fa.  St.  125;  Gale  v.  Blaikie,  129  Mass.  209;  Mushlitt 
T.  SilTerman,  50  N.  Y.  ;{C0;  Shackleford  v.  Beck,  80  Va.  .577;  Dlnkins  v. 
Bowers.  40  Miss.  219;  Sodini  v.  Winter,  32  Md.  133:  McLaughlin  v.  Ileinhart, 
.>«  Md.  76;  Saift  v.  Martin,  20  HI.  App.  515;  Canal  Co.  v.  Gordon,  G  Wall, 
.vn;  Bailey  v.  Mason,  4  Minn.  546  (Gil.  430);  Spinney  v.  Griffith,  32  Pac.  974, 
98  Cal.  149. 

>  Monroe  v.  Ilannan,  7  Mackey,  202. 

i«  Rogers  T.  Klingler,  8  Whart.  (Pa.)  335. 
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then  mechanic's  lien  acts  have  been  generally  adopted  throughout  the 
I'nited  States  and  Canada.  A  lien  somewhat  similar  existed  under 
the  civil  law,*^  and  it  has  beet!  said  that  the  several  kinds  of  privilegia 
recognized  and  allowed  by  the  provisions  of  the  civil  law  formed  the 
gi'oundwork  of  the  more  complete  and  benelicial  systems  that  have 
gi'aduallj'  been  adopted  in  the  American  states.^'  The  connectioi> 
between  the  privilegium  of  the  civil  law  and  the  American  mechanic's 
lien  is,  however,  somewhat  doubtful,  and  there  is  at  least  room  for 
an  opinion  that  the  American  system  was  a  spontaneous  growth,  orijjf- 
inating  in  the  nei»ds  of  a  new  and  rapidly  growing  country,  and  d<»- 
veloping  as  time  and  experience  showed  the  utility  of  the  lien  so 
created  and  the  imperfections  of  the  first  crude  attempts  to  define 
and  regulate  it.  The  doctrine  upon  which  the  lien  is  founded  is  the 
consideration  of  natural  justice  that  the  party  who  has  enhanced  the 
value  of  property  by  incorporating  therein  his  labor  or  materials  shall 
have  a  preferred  claim  on  such  property  for  the  value  of  his  labor  or 
materials.^* 

Created  by  Jjaw^ — Not  by  Contract. 

§  5.  Being  created  and  defined  by  the  statute,  it  follows  that  me- 
chanics' liens  cannot  be  created  by  contract  or  consent  of  the  parties. 
The  owner  of  property  may  create  a  lien  on  it  by  agreement,  but 
such  lien,  while  it  may  be  an  incumbrance  on  the  property,  will  not  be 
a  mechanic's  lien.^*     Where  the  building  contract  attempts  to  create 

11  Canal  Co.  v.  Gortlon,  6  Wall.  561.  The  law  of  Holland  gives  a  mechanic 
who  has  repaired  a  hou.se  a  specific  lien  thereon.  Ex  parte  Shank,  1  Atk.  234; 
Huxton  V.  Suee,  1  Ves.  Sr.  155.  Under  the  French  law  the  architects,  masons, 
and  others  eniploj-ed  in  building  are  privileged  creditors  only  to  the  amount 
of  the  increased  value  of  the  property  resulting  from  the  work  they  have  done. 
Morris  Co.  Bank  v.  Uockaway  Manuf'g  Co.,  16  N.  J.  Eq.  159.  There  is  no  lien 
under  the  Mexican  law  for  materials  furnished  for  the  erectitm  of  a  building. 
Macondray  v.  Simmons,  1  Cal.  ,10.3;   Stowell  v.  Sinunons,  Id.  452. 

12  Wescott  V.  Bunker,  22  Atl.  388,  83  Me.  409. 

13  Mochon  V.  SuUivan,  1  Mont.  472. 

14  Larkins  v.  Blakeman,  42  Conn.  292;  I»wenstein  v.  Reynolds,  22  S.  W. 
210,  92  Tenn.  543;  Lyon  v.  Elser,  12  S.  W.  177,  72  Tex.  3(H;  Lippencott  v. 
York,  24  S.  W.  275,  86  Tex.  276;  Hall  v.  Planing  Mill  Co.,  16  Mo.  App.  454; 
Brown  v.  Rodocker,  21  N.  W.  160,  65  Iowa,  55.  This  is  esi)ecially  true  whore 
the  rights  of  third  persons  are  concerned.    White  v.  School  Dist.,  42  Conn. 
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a  mechanic's  lien  by  express  terms,  tbia  provision  of  the  contract  will 
he  treated  as  mere  surplusage,  and  the  contractor's  right  to  a  liei> 
will  depend  on  his  compliance  with  the  terms  of  the  statute.^'*  In 
a  recent  case  in  the  supreme  court  of  the  United  States  an  agreement 
to  give  either  a  mortgage  or  a  mechanic's  lien  on  20  acres  of  land  to 
weure  the  amoant  to  be  paid  for  building  thereon  was  held  to  be  en- 
forceable, but  the  court  seems  to  have  eftforced  it,  not  as  a  mechanic's 
lien,  but  as  an  equitable  mortgage.^ •  The  inability  to  create  a  me- 
chanic's lien  by  contract  also  renders  the  landowner  unable  to  waive 
defects  in  the  contractor's  attempted  compliance  with  the  lien  law, 
at  least  as  far  as  third  persons  are  concerned ;^^  and  where  a  me- 
chanic fails  to  take  the  necessary  steps  to  perfect  a  statutory  lien,  he 
is  not  entitled  to  an  equitable  one.*®  But  the  amount  for  which  the 
mechanic  is  entitled  to  a  lien  may  be  fixed  by  subsequent  agreement.** 

Constitutional  Liens. 

§  6.  It  has  been  held  that  a  constitutional  provision  that  mechan- 
ics and  material  men  should  have  a  lien  upon  the  property  upon  which 
they  have  bestowed  labor  or  for  which  they  have  furnished  materials, 
and  that  the  legislature  should  provide  by  law  for  the  speedy  and 
efficient  enforcement  of  such  liens,  is  not  self-executing,  but  requires 
supplemental  legislation  to  give  a  lien.^® 

o41;   Leftwlch  Lumber  Co.  v.  Florence  Miit.  Bldg.,  Loan  &  Sav.  Ass'n  (Ala.) 
18  South.  48. 

A  contract  for  the  purchase  of  materials  to  be  used  in  the  erection  of  a 
hoiu;e.  and  notes  given  for  the  price,  i^eserring  title  until  pa3'ment  in  the  sell- 
ere,  who  are  thereby  deprived  of  a  statutory  lien,  and  cut  off  from  all  reuit*- 
dicK  at  law,  create  an  eciui table  lien  on  the  house  and  lot,  which  may  be  en- 
r'or<-ed  in  an  action  in  e<iulty,  though  the  house  and  lot  constitute  the  homc- 
j<tead  of  the  defendants.    Ross  v.  Perry,  10  South.  915,  la*)  Ala.  53;^. 

16  Miner  v.  Moore,  53  Tex.  224. 

i«  Sheffield  Furnace  Co.  v.  Witherow,  13  Sup.  Ct.  936,  149  U.  S.  574.  The 
only  point  on  which  the  lien  was  attacked  was  that  it  attempted  to  cover  too 
much  ground;  but  that  point  was  not  properly  raised  by  the  record,  so  the 
deciHion  might  be  based  on  the  ground  that  the  plaintiff  had  shown  a  strict 
rlj:bt  to  a  statutory  mechanic's  lien. 

17  White  V.  School  Dlst.,  42  Conn.  541;   Burnside  v.  O'Hara,  35  111.  Ai)p.  150. 
i**  Nelson  v.  Cover,  47  Iowa,  250. 

i»  McCne  v.  WhItweU.  30  N.  E.  1134.  1545  Mass.  205. 

2»  Spinney  v.  Griffith,  32  Pac.  974,  98  Cal.  149.  But,  so  far  as  chattels  are 
concerned,  such  a  provision  is  self-executing.    Campbell  v.  Fields,  35  Tex.  751. 
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CHAPTEB  n. 

CHARACTERISTICS  OF  MECHANICS*  LIENS. 

Division  I.    General  Characteristics. 
5  7.    In  General. 

8.    Statutory  Provisions. 

Division  II.    Assignability. 
i    9-11.    In  General. 

12.    Form  of  Assignment. 

Division  III.    Duration. 

§        18.    Absolute  Limitation. 
14-1.5.    Conditional  Limltatioiu 
10.    Revival  of  Lien. 
17.    Order  Continuing  Lien.  • 

Division  IV.    The  Element  of  Consent. 
I        18.    Consent  Necessary. 

19.  Contract  by  Agent 

20.  Implied  Consent. 

21.  EstoppeL 

Division  I.     General  Characteristics. 

In  Oeneral. 

§  7.  A  mechanic's  Iten  being  of  statutory  origin,  its  character,  ope- 
ration, and  extent  must  be  ascertained  from  the  terms  of  the  statutes 
creating  it.^  These  statutes  are  designed  to  give  to  the  mechanic 
who  by  his  labor  and  materials  enhances  the  value  of  property  the 
security  of  a  lien  thereon  to  the  extent  he  has  thus  added  to  its 
value.*  The  lien  is  an  additional  remedy — a  statutory  security — for 
the  price  of  the  work  done  or  materials  furnished.  It  is  based  upon 
the  assumption  that  ceitain  persons  are  unable  to  protect  themselv(\s, 
and  that  it  is  therefore  the  duty  of  the  state  to  intervene  in  their  be- 
half.' Each  lien  stands  on  its  own  footing,  every  lien  holder  being  en- 
titled to  security  upon  the  enhanced  value  arising  from  his  work  or 

1  Copeland  v.  Kehoe,  67  Ala.  597;   Mushlitt  v.  Silverman,  50  N.  Y.  360. 

«  WaU  V.  Robinson,  115  ^lass.  429. 

«  Ballman  v.  Heron,  28  Atl.  914,  160  Pa.  St.  377. 
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materials.*  The  right  to  file  a  mechanic's  lien  is  a  "right,"  within 
the  meaning  of  an  act  which  declares  that  nothiag  contained  in  it 
shall  impair  any  right,  title,  or  interest  acquired  under  a  certain 
statute;  *  but  it  is  not  property,®  nor  is  it  an  estate  in  land  J  A  me- 
chanic's lien  is  an  incumbrance,®  and,  like  other  iikcumbrances,  it  runs 
with  the  land.*  The  right  to  compensation  must  exist,  or  there  can 
be  no  lien;*®  but  the  fact  that  part  of  the  compensation  is  to  be 
paid  by  conveyance  of  land  does  not  defeat  the  lieik,**  especially  if 
the  agreement  to  convey,  being  in  parol,  is  not  enforceable.**  A 
statute  giving  a  lien  to  one  furnishing  work  or  materials  does  not  ap- 
ply to  those  who  furnish  money  with  which  work  or  materials  fur- 
nished by  others  are  paid  for.*^  A  citizen  of  a  sister  state  has  the 
same  right  to  a  mechanic's  lien  as  the  citizens  of  the  state  by  whose 
laws  the  lien  is  created.**  A  contractor  who  has  a  mechanic's  lien 
on  a  house  does  not  thereby  acquire  any  right  to  retain  possession  of 
the  house  as  against  the  owner;  ^'^  still  less  can  he  withhold  such 
IMmsession  on  the  ground  that  he  has  no  statutory  lien.*®  A  me- 
chanic's lien  on  a  building  is  an  insurable  interest,*^  even  though  the 
lien  is  in  an  inchoate  condition;  *®  and  ceasing  to  prosecute  a  suit  to 

*  Bank  of  Montreal  v.  Hoffner,  3  Ont.  183. 

«  Christman  v.  Charlevme,  36  Mo.  610. 

«  Porter  v.  Miles,  67  Ala.  132. 

»  Bums  V.  Carlson,  54  N.  W.  1055,  53  Minn.  70. 

«  Brown  v.  Story's  Adm'r,  4  Mete.  (Ky.)  316. 

»  WilUams  v.  Tearney,  8  Serg.  &  R.  (Pa.)  58. 

i«  McLaughlin  v.  Reinhart,  54  Md.  76. 

"  McLaughlin  v.  Reinhart,  54  Md.  78. 

"  Protection  Ins.  Co.  v.  Hall,  15  B.  Mon.  (Ky.)  411. 

>»  Greene  v.  Ely,  2  G.  Greene  (Iowa)  508. 

1*  Thunuan  v.  Kyle,  71  Ga.  628.  But  under  an  act  entitled  "An  act  for 
the  protection  of  miners,  mechanics,  laborers,  and  others,  employed  in  mines, 
and  manufactories  in  the  county  of  Alleghany,  and  for  other  purposes  "  (Act 
Md.  1847,  c.  228),  the  lien  claimant  must  not  only  be  of  the  particular  classes 
<'numerated,  but  must  have  a  residence  in  the  county  for  the  time  beln;j. 
Miller  v.  Cotton  Factory,  26  Md.  478. 

"Pratt  V.  Tudor.  14  Tex.  37. 

>«Clty  of  Platteville  v.  Bell,  28  N.  W.  404,  66  Wis.  326. 

17  Franklin  Fire  Ins.  CJo.  v.  Coates,  14  Md.  285;  Insurance  Co.  v.  Stlnson, 
103  U.  S.  25;  Stout  v.  Insurance  Co..  12  Iowa,  371. 

»•  Protection  Ins.  Co.  v.  HaU,  15  B.  Mon.  (Ky.)  411;  Carter  v.  Insurance  Co., 
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enforce  the  lien  does  not  forfeit  the  insurance  where  the  building 
burns  before  cessation  of  the  suit.^® 

Statutory  Provisions. 

§  8.  The  statutes  of  the  different  states  on  the  subject  of  meohanics* 
liens  are  alike  in  principle,  but  variant  in  details.  They  are  subject 
to  constant  change  by  the  lepslature,  and  it  would  be  of  little  value 
to  state  the  provisions  of  the  existing  laws  on  this  subject,  since  they 
are  in  many  cases  different  from  the  laws  under  which  the  decisions 
herein  cited  were  rendered.  Wherever  a  decision  depends  upon  the 
wording  of  some  particular  statute,  the  material  provisions  of  the 
statute  will,  as  far  as  possible,  be  given,  so  that  the  reader  will  be 
able  to  see  whether  the  decision  is  applicable  under  the  laws  of  his 
state. 

Division  II.    Assignability. 

In  Oeneral. 

§  9.  The  question  whether  mechanics'  liens  are  assignable  is  one 
on  which  there  is  SLch  a  conflict  among  the  decisions  that  it  will  be 
necessary  to  examine  the  cases  by  states. 

ARKANSAS.  In  the  absence  of  statutory  permission,  mechanics' 
liens  are  not  assignable.'® 

CALIFORNIA.  A  perfected  lien  may  be  assigned  by  written  in- 
strument,*^ but  the  mere  right  to  acquire  a  lien  is  not  assignable; 
hence,  an  assignment  before  the  claim  is  filed  is  void."^ 

12  Iowa,  287.  Where  a  meohanic's  lien  Interest  is  by  mutual  mistake  insured 
as  a  mortgage,  the  policy  may  be  reformed  by  the  court.  Loughurst  v.  Insur- 
ance Co.,  19  Iowa,  364.  Where  a  policy  insuring  a  mechanic's  lien  Intere.st 
provides  that  suit  must  be  brought  within  13  months  after  the  lass,  a  delay 
of  more  tlian  that  time  caused  by  the  impossibility  of  establishing  the  lien 
within  such  time  does  not  avoid  the  policy,  since  the  company,  by  issuing  the 
policy,  admits  that  the  lien  is  an  insurable  interest,  and  therefore  subject  to 
the  unavoidable  delay  incident  to  its  judicial  ascertainment.  Stout  v.  Insur- 
ance Co.,  12  Iowa,  371;  Longhurst  v.  Insurance  Co.,  19  Iowa,  304. 
10  Insurance  Co.  v.  Stinson.  lO.'J  V.  S.  25. 

20  Dano  v.  Railroad  Co.,  27  Ark.  5(J9. 

21  Ritter  v.  Stevenson,  7  ( 'al.  388. 

22  MUls  V.  Land  Co.,  32  Tac.  109,  97  Cal.  2.14;  McCroa  v.  Johnson,  37  Pac. 
902,  104  Cal.  224. 
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GEORGIA.  There  can  be  no  assignment  of  a  mechanic's  lien  be- 
fore the  claim  is  filed.^* 

ILLINOIS.  In  the  absence  of  express  legislative  permission,  a 
mechanic's  lien  is  not  assignable  at  law,^*  at  least  not  so  as  to  allow 
the  assignee  to  sue  on  it  in  his  own  name;  "*  but  where  an  assign- 
ment of  the  lien  is  made  pending  suit  to  foreclose  it,  the  assignor  has 
no  further  <»ontrol  over  the  suit,  and  cannot  dismiss  it,^*  and  the  de- 
cree of  foreclosure  should  be  entered  in  the  name  of  the  assignor  for 
the  use  of  the  assignee.^^ 

INDIANA.  Under  a  statute  giving  liens  to  "all  persons"  who 
shall  do  work  or  furnish  materials,  the  lien  is  not  a  mere  personal 
privilege,  but  is  assignable  in  equity,  so  as  to  give  the  assignee  a  right 
to  foreclose  it  in  his  own  name.^^ 

IOWA.  The  statute  expressly  makes  mechanics'  liens  assignable, 
but  it  is  held  that  such  assignment  can  only  be  made  after  the  claim 
is  filed,  since  before  that  time  there  is  only  a  mere  right  to  a  lien.*' 

KANSAS.  A  statute  making  a  railroad  company  liable  for  wages 
due  from  its  contractor  to  his  workmen  in  case  it  fails  to  take  a 
bond  from  him  does  not  make  the  security  personal  and  nonassign- 
able." 

KENTrCKY.  Mechanics'  liens  are  not  assignable  before  claim 
filed." 

MAINE.  In  a  late  decision  on  the  subject  of  logging  liens  it  was 
decided  that  such  liens  were  assignable  and  might  be  enforced  by 

««  Hooper  V.  Sells,  58  Ga.  127. 

'♦Cairo  &  V.  R.  Co.  v.  Fackney,  78  111.  116.  But  by  the  statute  of .1895  it 
18  expressly  made  assignable. 

28  Phoenix  Mut.  Life  Ins.  Co.  v.  Batchen,  6  III.  App.  621.  But  in  the  case 
of  Friedman  v.  Roderick,  20  111.  App.  622,  the  assignee  was  allowed  to  bring 
unit  in  the  name  of  the  assignor. 

««  Major  V.  Collins,  11  HI.  App.  658. 

*T  Phoenix  Mut.  Life  Ins.  Co.  v.  Batchen,  6  111.  App.  621. 

a«  Midland  Ry.  Co.  v.  Wilcox,  23  N.  E.  506,  122  Ind.  S4. 

2»  Brown  v.  8mith,  7  N.  W.  401,  55  Iowa,  31;  Langnn  v.  Sankey,  7  N.  W. 
893,  55  Iowa,  52;  Merchant  v.  Water-Power  Co.,  6  N.  W.  709,  54  Iowa,  451. 
Before  the  passage  of  this  statute  it  would  seem  that  miH'hanics'  liens  were 
not  assignable  in  Iowa.    See  First  Nat.  Bank  v.  Day,  3  N.  W.  728,  52  Iowa.  (^80. 

»•  Missouri,  K.  &  T.  Ry.  Co.  v.  Brown,  14  Kan.  557. 

«i  Frailey  v.  Railroad  Co.,  29  S.  W.  446,  96  Ky.  570. 
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the  assignee  in  the  name  of  the  assignor,  the  court  intimating  that 
such  was  the  rule  in  regard  to  mechanics'  liens  on  land."^ 

MICHIGAN.  A  mechanic's  lien  is  assignable,  so  as  to  be  en- 
forced by  the  assignee  in  his  owi>  name.'^ 

MINNESOTA.  A  mechanic's  lien  is  not.  a  personal  right,  and^ 
after  the  claim  is  filed,  maj-  be  assigned.  In  such  case  the  assignee, 
as  the  real  party  in  interest,  may  foreclose  the  lien  in  his  own  name.'* 
An  absolute  assignment,  made  before  the  claim  is  filed,  destroys  the 
asslgnoi^s  right  to  file  a  claim  m  his  own  behalf,"^  but  the  assigmn?^ 
in  such  case  may  acquire  a  lien.^* 

MISSISSIPPI.  A  mechanic's  lien  is  assignable,  and  the  assignee 
may  enforce  the  lien  in  his  own  name.'^ 

MISSOURI.  After  the  lien  has  become  fixed  by  giving  notice  or 
filing  claim,  the  lien  is  assignable,  and  may  be  enforced  by  the  as- 
signee in  his  own  name;  *®  but  an  assignment  of  the  debt  before  the 
claim  is  filed  does  not  transfer  to  the  assignee  the  right  to  file  the 
claim.*' 

MONTANA.  While  a  lien  is  inchoate  it  is  not  assignable,  and  an 
assignment  of  the  account  does  not  pass  the  lien;  but  after  the  lien 
is  perfected  it  is  assignable,  and  passes  by  an  assignment  of  the  ac- 
count.*® • 

NEBRASKA.  After  the  claim  is  filed,  a  mechanic's  lien  is  assign- 
able, so  as  to  vest  the  assignee  with  power  to  enforce  it  in  his  own 
name;  **  but  a  mere  inchoate  right  to  file  a  claim  is  not  assignable,** 
and  an  assignee  of  such  right  has  no  power  to  file  a  claim  therefor.** 

32  Murphy  v.  Adams,  71  Me.  113. 

33  Dudley  v.  Railway  Co.,  32  N.  W.  884,  65  Mich.  655.  Contra,  Fitzgerald 
V.  Presbyterian  Church,  1  Mich.  (N.  P.)  243. 

3*  Tuitle  V.  Howe,  14  Minn.  145  (Gil.  113). 

3  5  Davis  V.  Light  Co.,  59  N,  W.  482,  57  Minn.  402. 

30  Kinney  v.  Ore  Co.,  60  N.  W.  23,  58  Minn.  455. 

37  Kerr  v.  Moore,  54  Miss.  286. 

88  Peters  v.  Kailroad  Co.,  24  Mo.  586;  Goff  v.  Papin,  34  Mo.  177;  Jones  y. 
Hurst,  67  Mo.  568;   O'Connor  v.  Railroad  Co.,  Ill  Mo.  185,  20  S.  W.  16. 

30  Griswold  V.  Railway  Co.,  18  Mo.  App.  52;  Brown  v.  Railway  Co.,  36  Mo. 
App.  458;  O'Connor  v.  Railroad  Co.,  Ill  Mo.  185,  20  S.  W.  10. 

*o  Mason  v.  Germaine,  1  Mont.  272;  Davis  v.  Bilsland.  18  Wall.  659. 

*i  Rogers  v.  Hotel  Co.,  4  Neb.  54. 

*2  Goodman,  B.  &  S.  Co.  v.  I»ence,  32  N.  W.  219,  21  Neb.  459. 

43  Noll  V.  Kenneally,  56  N.  W.  722,  37  Neb.  879. 
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NEVADA.  In  the  silence  of  the  statute  in  regard  to  the  assign- 
ability of  mechanics*  liens,  they  are  assignable,  so  as  to  give  the  as- 
signee a  right  to  sue  thereon  in  his  ow»  name.** 

XEW  YORK.  The  lien  given  by  the  statutes  authorizing  me- 
chanics' liens  is,  in  general,  a  personal  right,  given  to  the  mechanic 
for  his  own  protection,  and  cannot  be  assigned  or  transferred  before 
the  claim  is  filed.*** 

OREGON.  The  right  to  perfect  a  mechanic's  lien  is  a  personal 
privilege,  but  the  lien,  when  perfected  by  filing  the  claim,  is  assign- 
able.*« 

RHODE  ISLAND.  In  the  absence  of  any  statutory  declaration  on 
the  subject,  a  mechanic's  lien  may  be  assigned,  even  while  it  is  in- 
choate.*^ 

SOUTH  CAROLINA.  Where  a  mechanic's  lien  is  assigned  after 
the  claim  is  filed,  the  assignee  may  enforce  the  lien  by  suit  in  his 
own  nanae.** 

TEXAS.  An  assignment  of  the  account  carries  the  lien,  and  al- 
lows the  assignee  to  foreclose  it  in  his  own  name.*** 

VIRGINIA.  Mechanics'  liens  are  assignable,  and  an  assignee  of 
the  account  may  foreclose  the  lien  in  his  own  name.*" 

WASHINGTON.  While  the  inchoate  right  of  lien  before  the  fil- 
ing of  the  claim  cannot  be  assigned,  the  lien  becomes  the  subject  of 
assignment  after  the  claim  is  filed. '^^ 

**  Skyrme  v.  Occidental  MIU  &  Mining  Co.,  8  Nev.  229. 

«BRollin  V.  Cross,  45  N.  Y.  766;  Roberts  v.  Fowler,  4  Abb.  Prac.  (N.  Y.) 
263.  An  ajssignnient  made  after  the  lieu  is  perfected  may  be  enforced  in  the 
name  of  the  assignor  for  the  use  of  the  assignee.  Hallahan  v.  Herbert,  57  N. 
Y.  409.  And  a  late  case  holds  that  a  contractor  may  lUe  his  claim  after  as- 
sij^ning  a  note  taken  by  him  for  the  amoimt  due,  and  may  then  assign  the 
lien  to  the  holder  of  the  note.  Linneman  y.  Bieber,  83  N.  Y.  Supp.  129.  85 
Hon,  477. 

4«  Brown  v.  Harper,  4  Or.  80. 

*7  McDonald  v.  Kelly,  14  K.  I.  335. 

*•  Oliver  V.  Fowler,  22  S.  C.  534. 

«»  Anstin  &  N.  W.  R.  Co.  v.  Rucker,  59  Tex.  587;  Austin  &  N.  W.  Ry.  Co. 
T.  Daniels,  62  Tex.  73. 

»•  laege  v.  Bossieux,  15  Grat.  (Va.)  83. 

»» Casey  v.  Ault,  4  Wash.  167,  29  Pac.  1048;  MunhoUand  v.  Ault,  4  Wash. 
8t  170,  32  Pac.  294;  Bell  v.  Same,  Id.;  Melchert  v.  Same,  Id.;  Wilson  v. 
Same,  Id.;  Frank  t.  Same,  Id.;  Heffner  y.  Same,  Id.;  Dunbar  v.  Same,  Id.; 
Kelkner  y.  Same,  Id. 
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WISCONSIN.  In  the  absence  of  any  statutory  provision  on  the 
subject,  a  mechanic's  lien  is  a  personal  right,  and  is  not  assignable.'** 

CANADA.  The  Ontario  statute  expressly  provides  that  mechanics* 
liens  may  be  assigned/*'  and  they  are  assignable  even  before  registry 
of  the  claim. '^^ 

§  10.  In  several  of  the  states  the  statute  expressly  declares  that 
mechanics'  liens  are  assignable.  Where  this  is  the  case,  the  ques- 
tion is,  of  course,  at  rest,  so  far  as  that  state  is  concerned.  But 
where  the  statute  says  nothing  on  that  subject,  the  question  of  as- 
signability depends  mainly  upon  the  point  whether  or  not  the  lien 
has  been  perfected  by  filing  the  claim  before  the  assignment  is  made, 
in  nearly  all  the  states  the  person  claiming  the  lien  is  obliged,  in 
order  to  perfect  it,  to  file  a  claim,  verified  by  affidavit,  showing,  among 
other  things,  the  amount  that  is  due  to  him  for  labor  or  materials 
furnished  by  him.  If  he  has  assigned  the  account  before  he  files  his 
claim,  he  cannot  truthfully  swear  that  there  is  anything  due  him,  be- 
cause the  debt  is  then  due,  not  to  him,  but  to  his  assignee.  But  his 
assignee  cannot  truthfully  swear  that  he  has  either  done  work  or 
furnished  materials,  and  it  is  onlv  to  those  who  furnish  either  labor 
or  materials,  or  both,  that  a  lien  is  given.  It  follows,  logically,  from 
this  reasoning,  that  a  mechanic's  lien,  before  being  perfected  by  filing 
a  claim,  is  not  assignable;  and  a  majority  of  the  decisions  so  hold.** 

§  11.  But,  after  the  lien  has  once  become  fixed  by  filing  the  claim, 
there  seems  to  be  no  reason  why  the  lien  should  not  be  as  assignable 

n2  CaldweU  v.  I^wrence,  10  Wis.  331;  Tewksbury  v.  Bronson,  48  Wis.  581, 
4  N.  W.  749. 

^•^  Bank  of  Montreal  v.  Haffner,  29  Grant  Ch.  (U.  C.)  320. 

n*  Grant  v.  Dunn,  3  Ont.  37G. 

05  Dano  v.  RaUroad  Co.,  27  Ark.  569;  MUls  v.  Land  Co.,  32  Pac.  160,  97  Cal. 
254;  Hooper  v.  Sells,  58  Ga.  127;  Merchant  v.  Wator-Power  Co.,  6  N.  TV. 
709,  54  Iowa,  451;  Brown  v.  Smith,  7  N.  W.  401,  55  Iowa,  31;  Langan  v. 
Sankey,  7  N.'  W.  393,  55  Iowa,  52;  Davis  v.  Light  Co.,  59  N.  W.  482,  57 
Minn.  402;  Fitzgerald  v.  Church,  1  Mich.  (N.  P.)  243;  Griswold  v.  Railway 
Co.,  18  Mo.  App.  52:  Brown  v.  Railway  Co.,  36  Mo.  App.  458;  O'Connor  v. 
Railroad  Co.,  20  S.  W.  16,  111  Mo.  185;  Mason  v.  Germaiue,  1  Mont.  272; 
(Jooduiau  B.  &  S.  Co.  v.  Pence,  32  N.  W.  219,  21  Neb.  459;  Noll  v.  Kenneally, 
56  N.  W.  722,  37  Neb.  879;  Rollin  v.  Cross,  45  N.  Y.  766;  Roberts  v.  Fowler, 
4  Abb.  Piac.  (N.  Y.)  263;  Casey  v.  Ault,  29  Pac.  1048,  4  Wash.  167;  Caldwell 
V.  Lawrence,  10  W^is.  331;  Tewksbury  v.  Bronson,  4  N.  W^  749,  48  Wis.  581. 
Contra,  McDonald  v.  Kelly,  14  R.  I.  335;   Grant  v.  Dunn,  3  Ont.  376. 
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as  anv  other  chose  in  action.  At  common  law  choses  in  action  were 
not  assignable,  but  they  are  assigi^abie  in  equity,  and  also  in  the 
states  that  have  substituted  code  procedure  for  the  common-law  prac- 
tice. It  follows  that  perfected  mechanics'  liens  have  generally  been 
held  assignable,**  at  least  in  equity,^'  and  even  some  of  the  deci- 
sions that  deny  their  assignability  indirectly  protect  the  rights  of 
the  assignee,  so  as  to  make  the  liens  assignable  in  effect,  though  not 
in  name.**  Whether  or  not  the  assignee  may  sue  in  his  own  name 
depends  on  the  practice  in  force  in  the  state.  If  the  common-law 
])ractice  is  in  force,  the  suit  must  be  in  the  name  of  the  assignor  for 
the  use  of  the  assignee,**  while  under  the  code  practice  the  assignee 
may  sue  in  his  own  name.** 

»•  Uitter  V.  Stevenson,  7  Cal.  388;  MissonH,  K.  &  T.  Ry.  Co.  v.  Brown,  14 
Kan.  Tuu:  Murphy  v.  Adams,  71  Me.  113,  3<i  Am.  Rep.  291);  Tattle  v.  Howe, 
14  Minn.  145  (Gil.  113);  Kerr  v.  Moore,  54  Mlsa.  280;  Peters  v.  Railmid  Co.. 
!i4  Mo.  58«;  Goff  v.  Papln,  34  Mo.  177;  Jones  v.  Hurst,  67  Mo.  508;  Mason 
V.  Gennalne.  1  Mont.  272;  Davis  v.  Bilsland,  18  Wall.  059;  Rogers  v.  Hotel 
Co..  4  Neb.  54;  Skyrme  v.  Occidental  Mill  &  Mining  Co.,  8  Nev.  229;  Brown  v. 
Hairier,  4  Or.  89;  McDonald  v.  Kelly,  14  R.  I.  335;  Oliver  v.  Fowler,  22  S. 
i\  n;«;  Austin  &  ^^  W.  R.  Co.  v.  Rucker,  59  Tex.  .■>87;  Austin  &  X.  W.  Ry. 
Co.  V.  Daniels,  62  Tex.  73;  laege  v.  Bossieux,  15  (irat.  (Va.)  83;  Munliolland 
v.  Ault,  32  Pac.  294,  4  Wash.  170. 

»7  Midland  Ry.  Co.  v.  Wik?ox,  23  N.  E.  506,  122  Ind.  84. 

6«Ph(pnix  Mut.  Life  Ins.  Co.  v.  Batchen,  0  111.  App.  621;  Major  v.  CoUlns, 
11  111.  Aw).  658;    Friedman  v.  Roderick,  20  lU.  App.  622. 

6»  Murphy  v.  Adams,  71  Me.  113;  McDonald  v.  Kelly,  14  R.  I.  335;  Fried- 
man V.  Roderick,  20  111.  App.  (i22. 

«»  Davis  V.  Bilsland,  18  Wall.  659;  Midland  Ry.  Co.  v.  Wilcox,  23  N.  E.  500. 
22  Ind.  84;  Tuttle  v.  Howe,  14  Minn.  145  (Gil.  113);  Kerr  v.  Monro,  54  Miss. 
286;  Peters  v.  Railroad  Co.,  24  Mo.  .■)«6;  Goff  v.  Papin,  34  Mo.  177;  Jones 
T.  Hurst,  67  Mo.  568;  Rogers  v.  Hotel  Co.,  4  Neb.  54:  Skyrme  v.  Occidental 
MiU  &  Mining  Co.,  8  Nev.  229;  Oliver  v.  Fowler.  22  S.  C.  534;  Austin  &  N.  W. 
R.  Co.  V.  Rucker,  59  Tex.  587;  Austin  &  N.  W.  Ry.  Co.  v.  Daniels,  62  Tex.  73; 
laege  v.  Bossieux,  15  Grat.  (Va.)  s;i.  Contra.  Hallalian  v.  Herbert,  57  N.  Y. 
40J)-  Mississippi.  Texas,  and  Virginia  are  here  reckoned  among  the  code  states, 
because,  although  not  adopting  tlie  code  practice  in  toto,  they  have  so  far 
modified  the  common  law  as  to  require  suits  on  assigned  choses  in  action  to 
be  brought  in  tlie  name  of  the  assignee.    See  past,  i  524. 
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Form  of  Assignment. 

§  12.  No  particular  form  of  words  is  necessary  to  constitute  an  as- 
signment of  a  mechanics  lien;**  but,  since  the  lien  is  a  charge  oik 
land  in  the  nature  of  a  mortgage,  the  assignment  should  be  in  writ- 

•1  Skyrme  v.  Occidental  Mm  &  Mining  Co.,  8  Nev.  219.  In  this  case  it 
was  held  that  the  words,  **1  do  sell,  assign,  transfer,  and  set  over  to  said  S. 
the  within  lien,  and  all  my  rights  thereunder,"  were  sufficient  to  transfer  both 
the  lien  and  the  account. 

In  the  case  of  Schalk  v.  Norris,  27  N.  Y.  Supp.  396,  7  Misc.  Rep.  20,  which 
wns  an  action  to  foreclose  a  mechanic's  lien,  it  appeared  that  plaintiff  pio- 
jwsed  to  furnish  the  contractor  with  materials  and  money,  but  that  before  do- 
ing so  he  entered  into  an  agreement  with  the  contractor  and  the  owner's  agent 
by  which  plaintiff  was  to  receive  the  money  to  become  due  under  the  contract, 
and  that  he  did  furnish  the  materials  and  money  necessary  for  the  performance 
of  the  contract;  and  this  was  held  sutUcIent  to  Justify  a  finding  that  the  con- 
tract was  assigned  by  the  contractor  to  plaintiff,  and  that  he  did  the  work  and 
famished  the  materials  under  it. 

In  another  case  In  the  same  state  it  appeared  that  a  contractor  for  the  car- 
penter work  on  a  house,  after  performing  his  contract,  verified  the  required 
<*laim  of  lien  for  the  amount  claimed  by  him  to  be  due,  and  assigned  to  plaintiff 
all  his  right,  title,  and  interest  in  the  *'lien  filed  by  me,  said  lien  being  filed  bj- 
me  as  contractor,"  and  two  days  thereafter  filed  the  claim,  with  a  notice  of  the 
assignment  attached.  It  was  held  that,  no  lien  being  in  existence  at  the  time 
of  the  assignment,  it  passed  only  the  right  to  acquire  a  lien.  English  v.  Le<», 
18  N.  Y.  Supp.  576,  63  Hun,  572. 

An  order  given  by  a  subcontractor  upon  a  merchant  in  favor  of  a  laborer, 
by  which  the  latter  obtains  goods,  has  been  held  not  to  amount  to  an  assign- 
ment of  the  lal)orer's  claim,  so  as  to  enable  the  merchant  to  proceed  against 
the  railroad  company  under  the  statute.  Dudley  v.  Railway  Co.,  32  N.  W.  884. 
65  Mich.  655. 

In  a  case  in  Iowa  in  which  the  question  was  collaterally  brought  in  issue,  the 
facts  were  that  the  holder  of  a  mechanic's  lien  claim,  on  which  suit  had  been 
commenced,  assigned  it  in  writing  as  follows:  "I  do  hereby  sell,  assign,  and 
transfer  all  my  right,  title,  and  interest,  and  claim  to  a  mechanic's  lien,  as  set 
forth  and  claimed  by  me  in  the  above-entitled  suit,  and  In  the  petition  and 
amended  petition  therein."  "It  is  understood  that  the  assignment  does  not 
include  subsidy  notes  taken  by  [the  assignor],  and  now  in  the  D.  Hank,  in  the 
sum  of  about  $6,000."  On  these  facts  it  was  held  that  parol  evidence  was  not 
admissible  to  show  that  the  notes  were  collateral  to  a  part  of  the  claim,  and 
that  such  part  was  not  assigned.  Bigelow  v.  Wilson,  42  N.  W.  501,  77  Iowa, 
603. 
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ing.®-  As  in  the  case  of  a  mortgage,  so  with  a  mechanic's  lien,  an 
assignmeikt  of  the  debt  or  account  it  secures  operates  as  an  assign- 
ment of  the  lien;  •■  and  where  the  account  has  been  merged  in  a  note 
or  draft,  indorsement  and  delivery  of  such  note  or  draft  constitutes 
an  assignment  of  the  lien  to  the  indorsee.®*  But  where  the  lien  is 
claimed  ux>on  land  belonging  to  a  married  woman,  the  indorsement 
and  delivei7  of  a  note  given  by  her  husband  in  settlement  of  the  ac- 
count does  not  transfer  the  lien  to  the  assignee.®*^ 

An  assignment  cannot  be  created  by  any  agreement  to  which  the 
lien  claimant  is  not  a  party.®'  Since  a  mechanic's  lien  is  an  entirety, 
an  assignment  of  part  of  the  account  does  not  pass  any  right  to  a 
lien.*^  Where  an  assignment  made  before  the  claim  is  filed  is  made 
simply  as  collateral  security  for  a  debt,  such  assignment  does  not 
prevent  the  assignor  from  filing  a  claim  therefor  in  his  own  name,®* 
especially  where  the  assignee  reassigns  the  account  to  the  claimant 

«2  Ritter  V.  Stevenson,  7  Cal.  388.  In  this  case  It  was  held  essential  that 
there  should  be  delivery  of  a  written  assignment  of  the  account. 

«»  McDonald  v.  Kellf ,  14  R.  I.  338;  Ritter  v.  Stevenson.  7  Cal.  388:  Skyrme 
T.  Occidental  MIU  &  Mining  Co..  8  Nev.  231;  Midland  Ry.  Co.  v.  Wilcox,  23 
N.  E.  50G,  122  Ind.  84;  Austin  &  N.  W.  Ry.  Co.  v.  Daniels,  62  Tex.  70. 

«*  Jones  V.  Hurst,  G7  Mo.  508;  Slnton  v.  The  Roberts,  46  Ind.  476.  A  con- 
trary doctrine  is  stated  hi  First  Nat.  Bank  v.  Day,  3  N.  W.  728.  52  Iowa.  680, 
but  the  decision  in  that  case  seems  to  be  based  upon  the  theory  that  mechan- 
ics' liens  are  not  assignable. 

•^SL  John  V.  Hall,  41  Conn.  522.  In  this  case  there  was  a  special  finding 
of  fact  that  the  mechanic  did  not  convey  to  the  indorsee  any  rights  or  In- 
terests except  those  contained  in  the  note.  It  would  seem  that  this  decision 
might  be  upheld  on  the  theory  that  the  mechanic,  by  accepting  the  note  of  a 
third  party,  extinguished  his  Hen,  l)ut  that  theory  is  not  alluded  to  in  the  opin- 
ion.   See  post,  §  714. 

•«  Texas  &  St.  L.  R.  Co.  v.  McCaughey.  62  Tex.  271.  This  was  a  suit  to 
foreclose  a  Hen  claimed  by  a  railroad  laborer,  and  it  was  held  that  an  agree- 
ment between  the  railroad  company  and  the  contractor  to  the  oflPect  that  board 
famished  by  the  contractor  to  the  laborers  should  be  deducted  from  their 
wages,  and  constitute  a  lien  on  the  road,  did  not  transfer  to  the  contractor  the 
laborer's  right  to  a  lien  for  his  wages. 

«7  Merchant  v.  Water-Power  Co.,  6  N.  W.  709,  54  Iowa,  451. 

•8  Davis  V.  Light  Co.,  59  N.  W.  482,  57  Minn.  402;  Potvln  v.  Denny  Hotel  Co., 
37  Pac.  32a,  9  Wash.  316;  Cornell  University  v.  Denny  Hotel  Co.,  Id.  The 
reason  given  is  that  such  an  assignment  does  not  extinguish  the  assignor*H  iu- 
terest  in  the  account. 
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for  the  purpose  of  enabling  him  to  file  the  claim.*^  It  has  been  held 
in  Illinois  that  the  mere  bringing  of  a  suit  to  foreclose  a  mechanic's 
lien  in  the  name  of  one  person  to  the  use  of  another  does  not  raise  the 
question  whether  the  lie»  has  been  assignedJ^ 

Division  III.    Duration. 

Absolute  Ldmitatioii. 

§  13.  In  the  absence  of  any  statutory  limitation,  a  mechanic's  lien 
would  remain  as  an  incumbrance  on  the  land  forever  unless  the  debt 
was  paid.^^  But  the  statutes  almost  always  provide  some  kind  of 
limitation  upon  the  duration  of  such  liei>a.  Where  the  limitation  is 
absolute,  as  where  the  statute  declares  that  it  shall  be  limited  to  one 
year  after  its  commencement,  the  recovery  of  judgnu^nt  on  the  lien 
claim  during  that  period  does  not  extend  it.  There  must  be  not  only 
the  rendition  of  judgment  within  the  year,  but  the  property  must  bo 
sold  to  enforce  it  during  that  time,  or  the  lien  is  lost.^*  It  has,  how- 
ever, been  held  in  Washington  that  a  statute  declaring  that  "no  lien 
shall  continue  in  force  for  a  longer  time  than  two  years  from  the  time 
the  work  is  completed  or  credit  given''  merely  means  that  a  lien  can- 
not be  had  where  credit  for  more  than  two  years  is  given,  and  not 
that  the  lien  must  be  enforced  during  that  period."^  But,  under  a 
statute  providing  that  mechanics'  liens  "shall  continue  for  six  months 
from  the  last  day  upon  which  such  labor  was  done  or  material  fur- 
nished," the  lien  expires  at  the  end  of  the  time  so  fixed.^* 

Conditional  Ldmitation. 

§  14.  Where  the  limitation  is  conditional,  the  conditions  will  not 
be  extended  by  implication.     Thus,  under  a  statute  declaring  that 

e»  Currier  v.  Frlodrlck,  22  Grant.  Ch.  (U.  C.)  2415. 

ToRarstow  V.  McLachlan,  99  111.  1^41. 

Ti  Fox  V.  Seal,  22  Wall.  421.  The  limitation  of  Uve  years  to  the  duration  of 
judgment  liens  does  not  extend,  bj'  implication,  to  mechanics'  liens.  Knorr  v. 
Elliott,  5  Serg.  &  R.  (Pa.)  49. 

72  Freeman  v.  Cram,  3  N.  Y.  305;  Cornelius  v.  Uhler,  2  Browne  (Pa.)  229; 
Hern  v.  Ilopltins,  13  Serg.  &  R.  (Pa.)  2(K). 

7  3  Sullivan  v.  Brown.  3(1  Pac.  273.  8  Wash.  347;  l*aciflc  Manufg  Co.  v. 
Brown.  Id. 

74  Eddlns  V.  Tweddle,  17  South.  60,  35  Fla.  107. 
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the  lien  shall  continue  one  year,  and  that  if  judgment  is  obtained  dur- 
ing that  time  the  judgment  shall  be  a  lien,  the  facts  that  the  lien 
claimant  has  begun  his  suit  within  the  year,  and  has  prosecuted  it 
with  all  due  diligence,  and  is  unable  to  obtain  judgment  within  the 
year,  do  not  extend  the  duration  of  his  lien,  or  cause  a  judgment 
afterwards  obtained  by  him  to  relate  back  to  the  inception  of  his 
lien,''  even  though  such  judgment  is  rendered  nunc  pro  tunc/®  It 
has,  however,  been  held  in  Minnesota  that  a  statute  declaring  that  a 
claim  filed  '^shall  for  one  year  operate  as  a  lien,''  and  that  "any  per- 
son holding  a  lien  maj'  proceed  to  obtain  judgment  and  enforce  the 
same,^'  does  not  require  the  lien  to  be  reduced  to  judgment  during  the 
year,  but  that,  if  the  action  is  begun  during  the  year,  a  judgment  fore- 
closing the  lien  may  be  rendered  therein  after  its  expiration.''^ 

§  15.  Where  the  statute  provides  that,  when  suit  is  begun  during 
the  year,  the  lien  shall  continue  "until  judgment  is  rendered,"  a  final 
judgment  is  meant.  Hence,  if  a  judgment  for  the  defendant  is  re- 
versed on  appeal,  and  the  cause  remanded  for  another  trial,  the  lien 
continues  until  judgment  is  rendered  upon  such  second  hearing.'* 
Usually  the  suit  that  operates  so  as  to  extend  the  lien  is  a  suit  brought 
for  the  direct  purpose  of  foreclosing  it,  but  it  has  been  held  in  Ohio, 
where  the  remedy  by  suit  in  equity  to  foreclose  is  given,  but  is  not 
made  exclusive,  that  an  action  at  law  on  the  account  to  obtain  per- 
sonal judgment  only  is  sufficient  to  keep  the  lieB  alive  until  the  judg- 
ment obtained  therein  is  satisfied.'®  It  has  been  held  in  New  York, 
onder  a  statute  which  required  the  commencement  of  a  suit  and  the 
Wing  of  a  notice  of  the  pendency  of  the  action  with  the  county  clerk 
in  order  to  extend  the  lien,  that  the  filing  of  the  complaint  in  such  an 
action  was  sufficient  notice  of  its  pendency.**^ 

"  Benton  v.  Wickwlre,  54  N.  Y.  226;  Grant  v.  Vandercook,  57  Barb.  (N.  Y.) 
165,  8  Abb.  Prac.  (N.  S.)  455;  People  v.  Lamb,  3  Lans.  (N.  Y.)  134;  Schaettler 
v.  (Jardiner,  4  Daly  (N.  Y.)  5(5. 

••  Dart  V.  Fitch,  23  Hun  (X.  Y.)  361. 

"  North  Star  Iron- Works  Co.  v.  Strong,  21  N.  W.  740,  33  Minn.  1. 

7«  Fox  V.  KIdd,  77  X.  Y.  489;   liaaj?  v.  HiUemeier,  41  Hun  (N.  Y.)  390. 

'  •  Ambrose  v.  Woodmansee,  27  Obio  St.  147.  The  statute  construed  in  this 
case  declared  that,  "wjien  any  suit  or  suits  sliall  be  commenced  on  such  ac- 
coQDts  within  the  time  of  such  lien,  the  lien  shall  continue  until  such  suit  or 
sttitB  he  Anally  determined  and  satisfied.*'  Act  March  11,  1843  (Swan  &  G. 
833if  8. 

••  Wright  V.  Roberts,  8  N.  Y.  Supp.  745,  56  Hun,  610, 
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Some  statutes  provide  for  a  discharge  of  the  lien  by  aa  entry  to  be 
made  by  the  oflfieer  with  whom  the  claim  is  filed  where  no  notice  has 
been  given  him  during  a  year  from  the  filing  that  proceedings  to  en 
force  the  lien  have  been  begun.  Under  such  a  statute  it  has  been 
held  that,  even  though  suit  has  actually  been  begun  during  the  year, 
the  officer  may  enter  a  discharge  of  the  lien  if  no  notice  of  such  suit 
has  been  given  hiui.*^  Where  the  statute  declares  that  the  lien  shall 
not  bind  the  property  for  a  longer  period  than  one  year  unless  within 
that  time  an  action  is  begun  to  enforce  it  or  an  order  of  court  is  made 
continuing  the  lien,  the  claimant  may  resort  to  either  method  of  ex- 
tending his  lien;  ^^  but  where  the  only  statutory  mode  of  continuing 
the  lien  is  by  an  order  of  continuance,  the  mere  commencement  of  a 
suit  within  the  year  does  not  extend  the  lien,®^  though  obtaining  a 
judgment  within  that  time  would  do  so.®* 

Revival  of  Lien. 

§  16.  Some  statutes  declare  that  the  lien  may  be  revived  either  by 
scire  facias  or  by  an  order  of  court.  In  such  case  the  writ  of  scire 
facias  must  issue  within  the  original  period  of  limitation  or  it  will 
be  without  etficacy,  and  an  order  of  continuance  made  after  the 
expiration  of  such  period  is  a  nullity,®**  even  though  entered  nunc  pro 
tunc.®^ 

It  has  been  held  that  a  writ  of  scire  facias  issued  in  due  time  for 
the  purpose  of  enforcing  the  lien  would  revive  it  incidentally,®^  that 
a  scire  facias  to  revive  a  lien  might  issue  pending  proceedings  on  a 
scire  facias  to  foreclose  it,®®  and  that,  where  the  lien  is  a  joint  ap- 
portioned one  on  several  buildings,  one  scire  facias  may  issue  to 
revive  it  as  to  all  the  buildings.®® 

81  Prior  V.  White,  32  Hun  (N.  Y.)  14.  It  was  also  held  in  this  case  that  au 
order  staying  the  suit  was  no  excuse  for  not  p:ivlng  such  notice. 

82  In  re  Gould  Coupler  Co..  79  Hun,  206,  20  N.  Y.  Supp.  622. 

88  Mathews  v.  Daley,  7  Abb.  Prac.  (N.  S.)  379,  38  How.  Prac.  (N.  Y:)  382. 

84  Wright  V.  Roberts,  55  Hun,  610,  8  N.  Y.  Supp.  745. 

8  5  Blocher  v.  Worthlngton,  10  Md.  1;   Stone  v.  Smith,  3  Daly  (N.  Y.)  213. 

88  Poerschke  v.  Kedenburg,  6  Abb.  Prac.  (N.  S.)  172. 

8T  Cornelius  v.  Junior,  5  Phila.  (Pa.)  171.  This  case  seems  to  be  In  conflict 
with  Mathews  v.  Daley,  supra. 

88  Ketchum  v.  Singerly,  12  Phila.  (Pa.)  lvS9;  Maxwell  v.  Butcher,  17  Phila. 
(Pa.)  167. 

«»  MaxweU  v.  Butcher,  17  Phila.  (Pa.)  W7. 
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Order  Continuing  Lien. 

§  17.  An  order  continuing  the  lien  ought  always  to  be  granted 
when  the  claimant  is  proceeding  in  good  faith  to  foreclose  his  lieft,*** 
and  in  the  absence  of  any  statutory  requirement  of  notice  it  may  be 
granted  ex  parte.*^  It  has  been  held  that,  where  a  lien  is  once  con- 
tinued by  order  of  court,  it  continues  indefinitely,  and  not  merely  for 
a  new  period  of  duration  equal  to  the  former  one.®^  Where,  during 
the  time  for  which  the  lien  remains  in  force  without  an  order  of  con- 
tinuance, the  lien  on  the  land  is,  by  a  sale  to  foreclose  a  mortgage,  or 
by  a  sale  under  order  of  a  court  of  bankruptcy,  reduced  to  a  mere 
claim  on  the  proceeds  of  the  sale,  there  is  no  need  to  renew  the  lien 
in  order  to  retain  such  claim  on  the  proceeds,"^  though  the  mere 
pendency  of  a  suit  to  foreclose  a  mortgage  does  not  prevent  the  loss  of 
the  lien  by  lapse  of  time.®* 

A  law  making  liens  cease  after  one  year  unless  continued  by  order 
of  court  does  not  apply  to  a  case  where  the  lien  claim  was  filed  before 
the  law  took  effect.*' 

Division  IV.    The  Element  of  Consent. 

Consent  Necessary. 

5  18.  Although  a  mechanic's  lien  is,  as  we  have  seen,  created  by 
statute,  and  not  by  contract,®*  yet  it  is  based  upon  contract,  express 

•0  Welch  V.  Mayor,  etc.,  of  New  York,  19  Abb.  I»rac.  (N.  Y.)  132. 

•1  Darrow  v.  Morgan,  65  N.  Y.  333. 

•»  Bigelow  v.  Bailey.  13  N.  Y.  Supp.  362,  59  Hun,  403.  The  force  of  this  de- 
cision is  a  good  deal  weakened,  if  not  entirely  destroyed,  by  a  statement  to 
the  coDtrai-y  by  the  New  York  court  of  last  resort  in  the  ease  of  Darrow  v. 
Morgan,  65  N.  Y.  333.  But  it  Is  claimed  by  the  Judge  who  delivered  the  opinion 
in  Bigelow  v.  Bailey  that  the  statement  in  Darrow  v.  Morgan  was  merely  a 
dictum.  The  statnte  involved  declared  that  the  lien  should  not  continue  more 
than  one  year  "unless  an  order  be  made  by  a  court  of  record  continuing  such 
lion." 

»•  Emigrant  Industrial  Sav.  Bank  v.  Goldman,  75  N.  Y.  127;  Moran  v. 
Schongg,  Fed.  Cas.  No.  9,786,  7  Ben.  399. 

»<  Noyes  v.  Burton,  29  Barb.  (N.  Y.)  (531. 

••  Fitzpatrick  v.  Boylan,  57  N.  Y.  434. 

••Ante,  f  5.    See,  also,  Trammell  v.  Hudmon,   78  Ala.  222;    Wetherlll  v. 
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or  implied.®^  One  man  cannot,  of  his  own  accord,  build  a  house  on 
tlie  land  of  another,  and  claim  a  mechanic's  lien  therefor.®*  Nor  can 
one  in  possession  of  land  to  which  he  has  no  title,  bv  causing  a  build- 
ing to  be  erected  thereon,  give  the  contractor  who  erects  such  build- 
ing a  lien  on  the  land.®®  Thus,  where  a  contractor  agrees  to  con- 
struct a  building  for  persons  wrongfully  in  poss<»ssion  of  land,  with 
full  knowledge  that  their  title  is  disputed,  tlie  mere  silence  of  the 
true  owner,  or  his  omission  to  forbid  the  contractor  from  proceeding 
with  the  building,  is  not  an  implied  consent  bv  him  to  its  erection,  so 
as  to  subject  the  land  to  a  lien  in  favor  of  the  contractor,  after  the 
owner,  who  has  at  all  times  and  in  all  reasonable  ways  repudiated 

Ohlendorf,  Gl  IH.  28;{;  McLaughlin  v.  Reinhart,  54  Md.  70;  TreiiscU  v.  Shryock, 
51  Md.  1(J2.  In  Van  Stoue  v.  Manufacturing  Co..  12  Sup.  Ct.  181,  142  U.  S. 
128.  it  was  said  that  a  mwhanic's  lien  is  not  created  by  the  contract,  but  by 
the  use  of  the  work  or  materials. 

9-  Sly  V.  Pattee,  58  N.  H.  102;  Dressel  v.  French,  7  llow.  Prac.  (N.  Y.)  350; 
Caniiii)ell  v.  Scaife,  1  PhiUi.  (Pa.)  187;  Myers  v..  Buchanan,  40  Miss.  420; 
Ross  V.  Hunter,  3  Brewst.  (Pa.)  169;  O'Neil  v.  St.  Olaf's  School,  4  N.  W.  47. 
20  Minn.  329;  Littleton  Sav.  Bank  v.  Osceola  Land  Co..  39  N.  W.  201,  76  Iowa, 
0<K):  Wescort  v.  Bunker,  22  Atl.  388,  83  Me.  499;  Hazard  Powder  Co.  v. 
Ix)omis,  2  Disn.  (Ohio)  5J4.  It  is  immaterial  under  how  many  contracts  the 
work  was  done,  provided  they  were  all  between  the  same  i>arties.  Kearney  v. 
Wurdeman.  33  Mo.  App.  447.  In  McNamara  v.  Kirkland,  18  Ont.  App.  276,  It 
was  said  that  the  lien  arises  from  the  employment  and  doing  the  work  or  suij- 
plying  the  materials. 

i>H  Peck  V.  Brummagim.  31  Cal.  4-10;  Stevens  v.  Inhabitants  of  Lincoln,  114 
Mass.  470;  Ass(K-iates  of  Jersey  Co.  v.  Davison,  29  N.  J.  Law,  415;  Thompson  v. 
Taylor,  14  S.  E.  513,  110  N.  C.  70;  Nicholson  v.  Nichols,  20  S.  E.  294,  115  N.  C. 
200.  In  Gillespie  v.  Stanton,  8  Baxt.  (Tenn.)  284,  it  appeared  that  certain  lum- 
ber dealers  had  furnished  lumber  generally  to  a  railroad  company,  taking  the 
company's  bills  and  notes  as  evidences  of  its  Indebtedness.  Some  of  the  lumber 
was  used  in  constinicting  buildings  on  the  land  of  the  superintendent  of  the 
company.  The  court  held  that  said  dealers  had  no  mechanic's  lien  on  said 
buildings  and  land. 

In  (7ox  V.  CoUes,  17  111.  App.  503,  it  was  held  that  machinery  attached  to  a 
mill  without  the  owner's  knowledge,  and  immediately  detached  by  htm  could 
not  become  cause  for  a  lien. 

ftp  Miller  Lumber  Co.  v.  Wil.son,  19  S.  W.  974,  50  Ark.  380;  Truxail  v.  Wil- 
liams. 83  Tenn.  427;  Sheer  v.  Curamings,  16  S.  W.  37,  80  Tex,  294;  Sellwood 
Lumber  Co.  v.  Monnell,  38  Pac.  60.  26  Or.  267;  Bloomer  v.  Nolan,  53  N.  W.  1039. 
36  Neb.  51;  Dierks  v.  Walrod.  23  N.  W.  751,  WJ  Iowa,  354;  Huff  v.  Jolly,  21 
Pac.  646,  41  Kan.  537;   Underlilll  v.  Corwiu,  15  111.  556.    See  post,  |  264. 
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tlie  wrongdoers'  possession,  has  finally  recovered  the  land  in  eject- 
ment.*®* In  all  cases  the  owner  of  the  estate  to  be  affected  by  the 
lien  must  have  consented,  either  directly  or  indirectly,  to  the  furnish- 
ing of  the  work  or  materials  for  which  the  lien  is  claimed.**^^  In  a 
recent  case  it  appeared  that  one  of  several  persons,  who  were  about 
to  form  a  land  company,  purchased  land  and  erected  a  building  there- 
on, under  an  agreement  with  the  others  that  he  should  convey  the 
land  and  building  to  the  company  when  formed,  and  the  court  held 
that  such  person,  after  the  sale  to  the  company,  was  not  entitled  to  a 
mechanic's  lien  on  the  building,  since,  the  company  not  existing  at 
the  time  of  building,  there  could  be  no  contract  as  a  basis  of  a  lien.*®^ 
When  the  landowner  gives  his  consent  to  the  work,  the  statute  steps 
in  and  supplies  the  lien.  But,  unless  such  consent  is  given  in  some 
way,  the  statute  has  no  operation.  Where  the  statute  gives  a  lien 
to  subcontractors  and  to  material  men  f  uraishing  materials  to  the  con- 
tractor, the  owner,  by  his  contract  with  the  contractor,  impliedly 
consents  to  the  doing  of  work  and  furnishing  of  materials  within  the 
terms  of  the  contract  by  subcontractors  and  material  men,  although 
there  is  no  privity  of  contract  between  them  and  the  owner.*®* 
Where  one  man  buys  land,  takes  title  in  the  name  of  another,  and 
agrees  to  build  for  the  latter  a  house  on  the  land,  and  the  workmen 
employed  ott  the  house  claim  liens,  the  execution  of  the  contract  con- 
stitutes a  consent  by  the  legal  owner  to  the  erection  of  the  house.*®* 

"•  Spruck  v.  McRoberts,  34  N.  E.  896,  139  N.  Y.  193,  reversing  19  N.  Y. 
Supp.  128,  64  Hun,  634.  But  where  land  was  controlled  by  two  persons,  one 
of  whom  owned  and  the  other  occupied  It,  It  was  held  that  the  latter,  with  the 
knowted^  and  consent  of  the  former,  might  employ  a  mechanic  to  work  on  the 
property,  so  that  he  would  thereby  acquire  a  lien.    Wheeler  v.  Hall,  41  Wis.  447. 

i»i  O'Nell  V.  St.  Olaf's  School,  4  N.  W.  47,  26  Minn.  329;  Johnson  v.  Bennett 
(Colo.  App.)  40  Pac.  847.  Acts  and  declarations  of  the  owner  are  admissible  to 
proTe  such  consent.  Nellls  v.  Bellinger,  6  Hun,  560.  But  the  mere  retention 
of  a  bill  part  of  which  Is  for  work  authorized  by  the  owner  and  part  for  un- 
tntborized  work  does  not  show  consent  as  to  the  latter  work.  Engfer  y.  Roem- 
er,  36  N.  W.  618,  71  Wis.  11. 

i««  Littleton  Sav.  Bank  v.  Osceola  Land  Co.,  39  N.  W.  201,  76  Iowa,  660. 

"•Wheeler  v.  Scofield,  67  N.  Y.  311;  Dressel  v.  French,  7  How.  Prac.  (N. 
T.)  KO;  Norton  v.  Clark,  27  All.  252,  85  Me.  357;  Spalding  r.  Dodge.  6  Mackoy 
(D.  C.)  289;  Moore  v.  Erickuon,  32  N.  E.  1031,  58  Mass.  71;  O'Neil  v.  St.  Olafs. 
School,  4  N.  W.  47,  26  Minn.  329. 

J»*  Young  T.  Wilson,  44  N.  J.  T^w,  157. 
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When  a  material  man  has  acquired  a  lien  on  a  building  for  materials 
purchased  by  or  furnished  to  a  contractor,  a  subsequent  promise  by 
the  owner  to  pay  for  them  is  not  a  promise  to  pay  the  debt  of  another, 
which  must  be  in  writing  by  the  statute  of  frauds,  since  a  debt  which 
ca»  be  enforced  against  the  property  of  the  promisor  is  equivalent  to 
his  own  debt.^°' 

Contract  by  Agent. 

§  19.  The  contract  under  which  a  mecha»ic's  lien  is  claimed  may, 
like  other  contracts,  be  made  by  an  agent.^^®  Sometimes  the  statutes 
expressly  so  declare,  but  it  would  seem  that  such  provisions  are  mere- 
ly declaratoiy  of  the  common  law.  Rome  of  the  statutes  make  the 
contractor  the  agent  of  the  owner.  The  result  is  that,  under  such 
statutes,  the  owner  is  in  privity  of  contract  with  every  mechanic  or 
laborer  employed  by  the  contractor.^ ®^  But,  as  a  general  rule,  the 
liens  of  subcontractors  and  laborers  do  not  result  from  the  contractor's 
agency,  but  from  the  fact  of  their  doing  work  in  the  erection  of  the 
building  in  pursuance  of  the  original  contract.^*^®  Where  the  con- 
tractor is  not  the  owner's  agent,  his  subcontracts  are  not  under  the 
control  of  the  owner,  and  the  latter  will  not  be  held  to  consent  to  the 
subcontracts  by  implication,  merely  because  he  has  not  objected  to 
them.^^®  Even  where  the  statute  gives  a  lien  to  any  person  furnish- 
ing materials  to  the  owner  or  his  agent,  and  declares  that  every  con- 
tractor and  subcontractor  shall  be  held  to  be  the  agent  of  the  owner, 
it  has  been  decided  that  one  who  merely  contracts  with  the  manager 
of  a  corporation  in  his  individual  capacity  to  furnish  materials  for 
the  use  of  the  corporation  is  not  the  agent  of  the  cor])oration,  so  as 
to  entitle  one  from  whom  he  buys  such  materials  to  a  lien  therefor.*^'' 
A  contract  for  necessary  repairs  made  with  trustees  to  whom  the 

5  or.  La  lulls  V.  Royer,  59  Pa.  St.  95. 

i«6  Mammoth  Min.  Co.  v.  Salt  Lake  Foundiy  &  Machine  Co.,  14  Sup.  Ct.  384. 
151  U.  S.  447;  Willverdinff  v.  Offineer,  54  N.  W.  592,  87  Iowa,  475;  Bradford  v. 
IVtersoD,  4(5  X.  W.  220,  30  Xeb.  96;  Williams  v.  Canal  Co.,  22  Pac.  806,  13 
Colo.  4(59;  Burns  v.  Lane,  23  Til.  App.  504.  And  may  be  made  by  an  agent  for 
an  imdisclosed  principal.    Paine  v.  Tillinghast,  52  Conn.  .132. 

107  Hobbs  V.  Splegelberg,  5  Pac.  529,  3  X.  M.  222. 

108  Pomeroy  v.  Lumber  Co.,  49  N.  W.  1131.  33  Xeb.  243. 
100  Gray  v.  Walker,  16  S.  C.  143. 

110  Paclllc  Rolling-Mlll  Ck).  v.  Hamilton,  61  Fed.  476. 
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land  has  been  ccnveved  ia  trust,  "to  secure  and  pay  over  the  profits 
above  and  beyond  all  necessary  expenses/'  is  suflRoient  foundation 
to  support  a  mechanic's  lien;^**  but  a  contract  with  such  trustees 
for  large  and  expensive  improvements  in  excess  of  necessary  repairs 
would  not  entitle  the  contractor  to  a  lien.*" 

One  contracting  with  an  agent  to  put  a  house  on  the  principal's 
land  must  ascertain  the  extent  of  the  agent's  authority.  If  the  prin- 
cipal has  furnished  the  agent  with  money,  there  is  no  implied  credit 
justifnng  the  contractor  in  charging  the  land  with  a  lien.**'  But 
one  who  furnishes  materials  and  labor  for  the  erection  of  structures 
on  the  property  of  a  mining  corporation,  pursuant  to  a  contract  made 
in  the  company's  name  by  its  authorized  agent,  is  entitled  to  a  me- 
chanic's lien,  notwithstanding  the  existence  of  an  agreement,  not 
known  to  him,  whereby  the  agent  was  to  have  possession  of  the  prop- 
erty, and  make  the  improvements  on  his  own  sole  credit.***  And 
where  an  agent  had  authority  to  make  repairs,  but  not  to  expend 
over  |500,  it  was  held  that,  as  against  lien  claimants  under  contracts 
made  by  him,  the  foOO  limitation  did  not  affect  the  agent's  power, 
hut  merely  restrained  its  exercise,  and  that  liens  in  excess  of  |500 
were  good.**'  Where  a  father  made  a  contract  in  his  own  name  for 
building  a  house  on  his  daughter's  land,  and  she  gave  instructions 
about  the  work,  furnished  some  money  for  it,  and  proinised  to  pay 
the  rest,  it  was  held  that  her  father  was  her  agent,  and  that  she 
had  ratified  his  acts.***  A  lien  may  be  acquired  under  a  contract 
with  the  agent  of  a  married  w^oman.**'  A  power  of  attorney,  given 
to  an  agent,  authorizing  him  to  take  general  charge  of  certain  prop- 
in  Cheatham  v.  Rowland,  92  N.  C.  340. 

"«  Herbert  v.  Herbert,  57  How.  Prac.  (N.  Y.)  .333. 

ii»  Proctor  V.  Tows,  3  N.  E.  560,  115  lU.  138.  But  whoro  the  agent  Is  au- 
thorized to  make  repairs,  and  is  not  expressly  forbidden  to  buy  on  credit,  there 
is  no  presumption  of  law  that  he  could  not  buy  on  oredit.  Paine  v.  Tilling- 
hast  52  Ck)nn.  532. 

11*  Mammoth  Min.  Co.  v.  Salt  Lake  Foundry  &  Machine  Co.,  14  Sup.  Ct.  384, 
151  U.  S.  447,  affirming  23  Pac.  760,  6  Utah,  351. 

115  Paine  v.  Tllllnghast,  52  Conn.  532. 

IK  Burns  v.  Lane,  23  111.  App.  504. 

iiTToungblood  v.  MoAnally,  7  South.  263,  88  Ala.  512;  Carthage  Marble  & 
\\lilte-Llme  Co.  v.  Bauman,  44  Mo.  App.  386;  Wright  v.  Blackwood,  57  Tex. 
OR 
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erf y,  to  make  necessary  repairs,  and  to  use  such  sums  out  of  the  rents 
"as  may  be  necessary  to  pay  off  the  cost  of  such  repairs,"  authorizes 
the  making  of  a  contract  for  repairs,  under  which  a  mechanic's  lien 
may  be  created.^^®  And  under  a  statute  declaring  that  the  term 
"agent"  shall  include  all  persons  having  charge  or  control  of  a  mine, 
one  who  has  possession  of  a  mine  under  an  option  of  purchase  wliich 
gives  him  the  right  of  operating  it  on  payment  of  a  royalty  is  the 
owner's  agent,  so  that  improvements  made  under  contract  with  him 
create  liens  o»  the  mine.^^* 

Where  the  owner  of  land  has  signed  an  agreement  for  a  lease,  part 
of  the  consideration  therefor  being  the  making  of  certain  improve- 
ments on  the  land,  which  are  to  becdme  part  of  the  realty,  and  the 
lease  is  never  executed,  one  who  does  work  on  the  improvemeftts 
under  a  contract  with  the  proposed  lessee  has  a  lien  therefor,  the 
agreement  for  the  lease  being  treated  as  a  building  contract.* ^^  In 
a  case  in  California  it  api>eared  that  a  mortgagee  assigned  his  mort- 
gage in  payment  of  a  debt,  that  the  assignee  foreclosed  the  mortgage 
and  bought  the  property,  and  that  he  agreed  that  if  the  property 
was  sold  the  mortgagee  should  have  the  proceeds  above  the  amount 
necessary  to  reimburse  him.  On  this  state  of  facts  it  was  held  that 
one  who  did  work  on  the  property  for  the  mortgagee  had  no  lien, 
since  the  assignee  of  the  mortgage  was  the  owner,  and  the  mortgagee 
was  not  his  agent.* ^* 

Some  of  the  most  difficult  questions  in  regard  to  the  consent  of  the 
owner  of  land  arise  in  the  case  of  married  women^  but  these  will  be 
discussed  in  another  place.* ^^ 

Implied  Consent. 

§  20.  Some  statutes  provide  that,  if  the  owner  knows  of  improve- 
ments being  made  on  his  land,  and  does  not  notify  the  builder  tiuit 
he  will  not  be  responsible  therefor,  the  improvements  shall  be  deemed 

118  Wri|;ht  v.  Blackwood,  57  Tex.  644. 

a  10  Eanian  v.  Bashford  (Ariz.)  37  Pac.  24;   Hewitt  v.  Bashford,  Id. 
120  Xess  V.  Wood,  44  N.  W.  313,  42  Minn.  427;  John  Martin  Lumber  CJo,  v. 
Davidson,  44  N.  W.  315,  42  Minn.  433. 
"1  Eaton  V.  Rocca,  16  Pac.  520,  75  Cal.  93. 
122  See  post,  §§  269-281. 
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to  be  made  at  his  instance,  even  though  he  was  not  a  party  to  the 
contract  nnder  which  they  were  made.  In  such  case  it  must  affirma- 
tively appear  that  the  owner  had  notice  of  the  making  of  the  improve- 
ment in  order  for  a  lien  to  bind  his  estate  in  the  land/^^  but  proof  of 
the  owner's  knowledge  and  approbation  of  the  work  is  sufficient  to 
subject  his  estate  to  a  lien.^^*  A  trustee  in  an  ordinary  trust  deed 
to  secure  a  debt  has  been  held  to  be  the  owner,  within  the  meaning 
of  this  provision  of  the  statute."**  Where  the  owner  allows  im- 
provements to  be  made  by  one  who  holds  an  invalid  contract  of  sale, 
and  who  afterwards  abandons  the  improvements,  and  restores  pos- 
session to  the  owner,  the  latter's  title  is,  under  this  provision  of  the 
statute,  subject  to  the  lien  of  the  contractor.^^®  The  power  of  a 
vendee  to  make  improvements  for  which  a  lien  may  exist  as  against 
the  estate  of  the  vendor  will  be  considered  more  fully  hereafter,  ^-^^ 
and  so  \.  ill  the  ^  .♦  er  of  a  tenant  so  to  affect  the  estate  of  his  land- 
lord.^" 

Estoppel. 

§  21.  An  estoppel  may  supply  the  want  of  actual  conse»t.  Thus 
the  title  of  the  owner  who  stands  by  and  sees  work  done  for  another 
on  his  land,  without  disclosing  his  interest,  is  subject  to  the  mechanic's 
lien.***  And  where  the  owner  of  land  represents  to  lumber  dealers 
that  another  person  owns  it,  and  thereby  induces  them  to  furnish 
such  other  person  with  lumber  with  which  a  house  is  built  on  the 
land,  he  is  estopped  to  assert  title  as  against  them,  and  they  have  a 

ia»  Cutter  v.  Striegel,  30  Pac.  326,  4  Wash.  346;  Allen  v.  Rowe,  23  Pac.  901, 
19  Or.  188. 

is«HeUw!g  V.  Blumenberg,  7  N.  Y.  Supp.  746,  55  Hun,  605;  MarshaU  v. 
Cohen.  32  N.  Y.  Supp.  283,  11  Misc.  Rep.  .307;  Ford  v.  Land  A|s'n  (N.  M.)  41 
Pac  541. 

»fi  Fuquay  v.  Stickney,  41  Cal.  583. 

1"  John  Martin  Lumber  Co.  v.  Howard,  52  N.  W.  34,  40  Minn.  404. 

i*r  See  post,  ff  300-311. 

>M  See  post,  H  289-299. 

]2t  Donaldson  v.  Holmes,  23  111.  85;  Brack  v.  Bowcrmaster,  36  111.  App.  510; 
Knapp  V.  Greenwood,  48  N.  W.  1055,  83  Iowa,  1.  So,  the  purchaser  ot  land 
who  has  not  recorded  his  deed,  and  who  allows  his  vendor  to  remain  in  posses- 
sion, is  estopped  to  deny  the  vendor's  title  as  against  mechanics  who  have 
worked  for  the  vendor  in  ignorance  of  the  sale.  Phillips  v.  Clark,  4  Mete. 
(Ky.)  348;  Buckstaff  v.  Dunbar,  17  N.  W.  345,  15  Neb.  114. 
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lien  on  the  land.^"^  And  generally  an  owner  of  land,  who  knows  of 
improvements  being  made  on  it  by  another,  and  does  not  disclose  his 
title,  is  estopped  to  allege  that  the  persons  doing  the  work  have  no 
lien  as  against  him.'^^  Whei*e  the  owner  of  land  warned  the  me- 
chanics building  on  it  that  they  were  trespassers,  and  that  the  part^' 
\vith  whom  they  had  contracted  had  no  title,  but  afterwards  visited 
the  premises  and  complained  of  the  manner  in  which  some  of  the 
work  was  done,  it  was  held  that  he  was  not  estopped  from  asserting 
that  the  mechanics  had  no  liens  on  his  estate;  ^'^  and  an  assertion  by 
the  owner  of  land,  to  one  who  was  about  to  build  under  contract  with 
parties  holding  an  executory  contract  of  sale,  that  he  would  be  safe 
in  going  o»  with  the  work,  does  not  estop  the  owner,  after  deeding 
to  such  parties  and  taking  back  a  purchase-money  mortgage,  from 
asserting  that  his  mortgage  is  superior  to  the  builder's  lien,  since 
such  an  assertion  is  merely  an  assurance  that  said  purchasers  would 
receive  a  deed.^^^     It  has  been  held  in  Texas  that  the  mere  fact  that 

130  Higgins  v.  Ferguson,  14  111.  '2m. 

131  Schwartz  v.  Saunders,  46  111.  18;  Anderson  v.  Armstead,  fi9  111.  453.  Thus, 
where  a  father  and  adult  son  both  lived  in  the  father's  house,  and  the  father 
saw  repairs  made  under  the  sou's  direction,  it  was  held  that  the  father  could 
not  defend  against  a  claim  of  lien.    Cannon  v.  Helfrick,  99  Ind.  1G4. 

1S2  Biirlingiui  v.  Warner,  58  N.  W.  132,  39  Neb.  493. 

183  Strong  V.  Van  Deursen,  23  N.  J.  Eq.  309.  In  a  recent  case  in  Massa- 
chusetts It  appeared  that  A.  was  the  owner  of  certain  land.  B.,  having  no  in- 
terest or  contract  for  an  interest  therein,  contracted  under  seal  with  the  peti- 
tioners for  the  building  of  a  house  upon  it,  payment  to  be  made  in  four  in- 
stallments by  his  notes.  The  petitioners,  until  the  first  note  was  given,  sup- 
posed that  B.  was  the  owner,  when,  learning  the  truth,  they  went  to  A.,  who 
indorsed  this  note,  and  assured  them  that  B.  was  all  right;  that  he  had  sold 
him  the  land,  Although  the  deed  was  not  given;  and  that  a  part  of  the  pur- 
chase money  had  been  paid;  and  made  other  statements,  all  false,  to  the  same 
effect.  The  petitioners,  relying  on  this  information,  completed  their  contract, 
and,  in  accordance  with  its  terms,  were  paid  by  B.'s  notes,  but  were  unable  to 
collect.  Soon  after  the  work  was  done,  the  land  was  conveyed  to  B.,  and  a 
mortgage  given  in  his  name  to  C.  to  secure  the  payment  of  money  then  actually 
advanced  to  A.,  without  notice  of  any  lien,  or  of  any  fraud  on  the  part  of  A. 
and  B.  No  notice  had  been  given  to  A.  of  an  intention  to  claim  a  lien.  Held,  In 
an  action  against  A.,  B.,  and  C.  to  enforce  a  mechanic's  lien  for  labor  and  ma- 
terials furnished,  that,  although  A.  might  be  liable  for  deceit,  there  was  no 
valid  lien;  and  that,  even  if  a  lien  could  be  enforced  against  A.  and  B.,  It 
would  not  be  valid  against  C.'s  mortgage,  since  the  original  contract  was  in 
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the  owner  knew  of  the  improvements  being  made  ui>der  contract  with 
another  does  not  estop  him  from  asserting  title,  as  against  the  lien, 
where  it  does  not  appear  that  he  also  knew  that  the  builder  made 
the  improvements  in  ignorance  of  the  state  of  the  title.^^*  And  in 
a  recent  case  i»  Mashachusetts  the  owner  was  allowed  to  assert  title 
as  against  the  lien  of  a  mechanic  for  work  done  under  a  contract 
with  a  third  person  whom  the  mechanic  supposed  to  be  the  owner, 
and  whom  the  owner  had  induced  to  enter  into  the  contract  for  the 
purpose  of  defrauding  the  mechanic.^^°  Ir>  a  late  case  in  Illinois  it 
appeared  that  a  mechanic,  who  had  done  work  on  leased  premises 
under  a  contract  with  the  lessee,  sought  to  enforce  a  lien  on  the  prem- 
ises after  the  lease  had  been  forfeited,  on  the  theory  that  the  lessor, 
by  inducing  him  to  complete  the  work,  was  estopped  to  deny  his  lien. 
He  and  another  witness  swore  that  they  understood  that,  if  he  com- 
pleted the  work,  the  lessor  would,  after  forfeiting  the  existing  lease, 
give  Mm  a  new  lease  of  the  premises,  but  neither  of  them  stated  any 
facts  on  which  such  understanding  was  founded.  The  lessor's  agent, 
by  whom  the  representations  were  said  to  have  been  made,  denied 
having  said  or  done  anything  to  induce  the  mechanic  to  complete  the 
work.  The  court  held  that  this  evidence  was  not  sufficient  to  prove 
an  estoppel.^'* 

force  when  the  mortgage  was  given,  and  C.  advanced  her  money  in  good  faith. 
EUenwood  v.  Burgess,  11  N.  E.  755,  144  Mass.  534. 

iM  Smith  V.  Huckaby,  23  S.  W.  397,  4  Tex.  Civ.  App.  80. 

136  EUenwood  v.  Bnrgess,  11  N.  E.  755, 144  Mass.  534. 

i8«  WiUiams  v.  Vanderbllt  (111.  Sup.)  30  N.  E.  458,  affirming  Vanderbllt  v. 
WlUiams.  40  111.  App.  298. 
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CHAPTER  in. 

MECHANIC'S  LIEN   LAWS. 

Division  L  Constitutionality. 

f        22.  In  General. 

23.  As  to  Subcontractors. 

24.  Unconstitutional  Provisions. 

25.  Trial  by  Jury. 

26.  Other  Provisions. 

27.  Title  of  Act. 

28.  Assuming  Judicial  Functions. 

29.  Unconstitutional  Amendment. 

30.  Exemptions  and  £2xceptions. 

31.  Mode  of  Testing  Constitutionality. 

32.  Liens  Created  by  the  Constitution. 

33.  Constitutional  Right  to  Change  the  Law. 

Division  U.  Construction. 

§  34-36.  Liberal  or  Strict  Construction. 

37.  Reasonable  Construction. 

38.  Tennessee  Rule. 

39.  Legislative  Direction. 

40.  Construction  to  Preserve  Sense. 

41.  Construed  not  to  Have  Retrospective  Effect 
42-44.  Construction  of  Repealing  Acts. 

45.    Construction  of  Acts  in  Pari  Materia. 

Division  HI.    Conflict  op  Laws. 

I  46-49.    Between  Later  and  Earlier  Acts. 
50.    Between  General  and  Local  Acts. 

Division  I.     Constitutionalitt. 

In  General. 

§  22.    That  mechanic's  lien  laws  are  constitutional  has  been  decided 
in  a  multitude  of  cases.^     They  have  been  attacked  as  depriving  per- 

1  Hicks  v.  Murray,  43  Cal.  515;   Whittier  v.  Wilbur,  48  Cal.  175;  KeUogg  v. 

Howes,  22  Pac.  509,  81  Cal.  170;  Hart  v.  Railroad  Co.,  121  Mass.  510;  Shaw  v. 

Bradley,  26  N.  W.  331,  59  Mich.  204;    Reilly  v.  Stephenson,  29  N.  W.  99.  62 

Mich.  509;  Bohn  v.  McCarthy,  11  N.  W.  127,  29  Minn.  25;  Laird  v.  Moonan,  20 
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sons  of  their  property  without  due  process  of  law,*  as  being  class  leg- 
islation^' as  impairing  the  obligation  of  contracts/  and  as  interfering 
with  the  right  of  trial  by  jury;  *  and  they  have  been  declared  by  the 
conrts  to  be  free  from  all  these  objections. 

As  to  Subcontractors. 

§  23.  But,  although  these  laws  have  in  general  been  held  constitu- 
tional, they  sometimes  contain  unconstitutional  provisions;  so  it  will 
be  necessi  y  to  examine  the  subject  more  in  detail.  The  principal 
attack  on  these  laws  on  constitutional  grounds  has  been  directed  to- 
wards the  provisions  giving  liens  to  subcontractors  and  material  men 
in  the  second  degree,  it  being  argued  that,  as  there  is  no  privity  of 
contract  between  them  and  the  owner,  it  was  depriving  him  of  his 
property  without  due  process  of  law,  to  subject  it  to  a  lien  for  the 
contractor's  debts  to  them.  It  was  probably  in  order  to  meet  this 
objection  that  some  of  the  acts  declare  that  the  contractor  shall  be 
deemed  the  agent  of  the  owner,  thus  bringing  the  owner  and  the  sub- 
contractor into  privity  of  contract."      But  even  without  this  provi- 

X.  W.  354,  32  Minn.  358;  Bardwell  v.  Mann,  48  N.  W.  1120,  46  Minn.  285; 
Richardson  v.  Warwick,  7  How.  (Miss.)  131;  Dubois*  Adm*r  v.  Wilson's  Trus- 
tee. 21  Mo.  214;  Alvord  v.  Hendrie,  2  Mont.  115;  Merrii,'an  v.  English,  22  Pao. 
4r»4,  9  Mont.  113;  Glacius  v.  Black,  67  N.  Y.  563;  Gurney  v.  Walsham,  19  Ml. 
323.  H;  R.  I.  608;  Cole  Manufg  Co.  v.  Falls,  16  S.  W.  1045,  90  Tenn.  466;  Pur- 
tell  V.  Bolt  Co..  42  N.  W.  265,  74  Wis.  132;  Van  Cleve  Glass  Co.  v.  Wamellnk, 
1  Ohio  N.  P.  2a3,  2  Ohio  Dec.  163. 

2  Bohn  T.  McCarthy,  11  N.  W.  127,  29  Minn.  23;  Laird  v.  Moonan,  20  N.  W. 
354.  32  Minn.  358;  Stapp  v.  The  Clyde,  45  N.  W.  430.  43  Minn.  192;  Henry  & 
Coatsworth  Co.  v.  Evans,  10  S.  W.  868,  97  Mo.  47;  Blauvelt  v.  Wood  worth,  31 
N.  Y.  285;  Cole  Manurg  Co.  v.  F'alls,  16  S.  W.  104J5,  90  Tenn.  466;  Mallory  r. 
A)«ttoir  Co.,  49  N.  W.  1071,  80  Wis.  170. 

» Quale  v.  Moon,  48  Cal.  478;  Summerlln  v.  Thompson.  12  South.  667,  31 
Fla.  369;  Warren  v.  Sohn,  13  N.  E.  863,  112  Ind.  213;  Virginia  Development 
Co.  T.  Crozer  Iron  Co.,  17  S.  E.  806,  90  Va.  126. 

*  Colpetzer  v.  Trinity  Church,  37  N.  W.  asi,  24  Neb.  113;  Albright  v.  Smith, 
61  X.  W.  590,  2  S.  D.  577;  Id.,  54  N.  W.  816,  3  S.  D.  631;  Spokane  Manufactur- 
iDs:  &  Lumber  Co.  v.  McChosney,  21  Pac.  198,  1  Wash.  St.  609. 

» Gull  Rlrer  Lumber  Co.  v.  Keefe,  41  N.  W.  743,  6  Dak.  160;  Rlggs  v.  Shan- 
non rCom.  PI.)  16  N.  Y.  Supp.  939;  Schillinger  Fire-Proof  Cement  &  Asphalt 
Co.  T.  Amott  (Sup.)  14  N.  Y.  Supp.  326. 

•  See  ante,  I  19. 
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sion  the  acts  giving  these  persons  liens  are  not  unconstitutional/ 
since,  when  the  owner  enters  into  contract  with  the  contractor,  he 
does  so  with  constructive  knowledge  of  the  law,  and  the  provisions  of 
the  mechanic's  lien  law  enter  into  and  form  part  of  his  contract."  And 
it  makes  no  difference  that  the  statute  allows  subcontractors  to  have 
liens  aggregating  more  than  the  entire  contract  price  named  in  the 
original  contract,**  or  that  it  allows  them  a  lien  in  certain  cases  even 
though  the  owner  has  paid  the  contractor  in  full.***  But  it  is  possi- 
ble for  an  act  to  go  too  far  in  this  direction.  Thus,  an  act  which  has 
been  repeatedly  pronounced  unconstitutional  by  the  courts  was  passed 
by  the  legislature  of  Michigan  in  1887.  This  gave  a  lien  to  subcon- 
tractors and  material  men  in  the  second  degree  for  any  material  or 
labor  furnished  under  any  contract,  express  or  implied,  written  or 
unwritten,  whether  conforming  to  the  original  contract  or  not,  and  de- 
clared that  such  lien  should  not  be  defeated  by  any  contract  between 
the  owner  and  contractor,  nor  by  any  payment  by  the  owner  to  the 
contractor.     In  passing  on  this  statute,  the  court  said:     "This  stat- 

7  Merrigan  v.  English,  22  Pac.  454,  9  Mont.  113. 

«  Whittle!-  V.  WUbiir,  48  Cal.  175;  Hart  v.  Railroad  Co.,  121  Mass.  510;  Bohn 
V.  McCarthy,  11  N.  W.  127,  29  Minn.  25;  Laird  v.  Moonan,  20  N.  W.  354,  32 
Minn.  358;  Bardwell  v.- Mann,  48  N.  W.  1120.  40  Minn.  285;  Gurney  v.  Walsham, 
19  Atl.  323,  IG  R.  I.  698. 

9  Bardwell  v.  Mann,  48  N.  W.  1120,  46  Minn.  285;  Cxardner  v.  Leek,  48  N.  W. 
1120,  46  Minn.  285;  Henry  &  Coats  worth  Co.  v.  Evans,  10  S.  W.  868,  97  Mo. 
47;  Mallory  v.  Abattoir  Co.,  49  N.  W.  1071,  80  Wis.  170.  In  the  case  of  Dore 
V.  Sellers,  27  Cal.  593,  it  was  said  that  it  was  not  within  the  power  of  the  leg- 
islature to  give  a  lien  exceeding  the  sum  to  become  due  the  contractor,  and  in 
the  case  of  Whittier  v.  Wilbur,  48  Cal.  175,  it  was  diH.*ided  that  a  statute  giving 
a  lien  to  material  men  In  the  second  degree  was  constitutional  provided  the  ag- 
gregate liens  did  not  exceed  the  contract  price  as  agreed  on  between  the  owner 
and  the  contractor.  But  in  the  later  case  of  Kellogg  v.  Howes,  22  Pac.  509,  81 
Cal.  170,  the  court  abandoned  the  theory  of  its  earlier  decisions,  and  held  that 
imder  a  statute  that  declared  that  If  the  contract  should  not  be  recorded  it 
should  be  wholly  void,  and  the  owner  shall  be  deemed  to  have  contracted 
directly  with  the  material  men  in  the  second  degree,  the  latter  might  have  liens 
measured  only  by  the  value  of  the  materials  they  furnish. 

10  Gurney  v.  Walsham,  19  Atl.  323,  16  R.  I.  698;  Laird  v.  Moonan,  20  N.  W. 
354,  32  Minn.  358;  Henry  &  Coats  worth  Co.  v.  Evans,  10  S.  W.  868,  97  Mo.  47; 
Nor  does  such  a  statute  Impair  the  obligation  of  contracts.  Albright  v.  Smith, 
54  N.  W.  816,  3  S.  D.  631;  Spokane  Manufacturing  &  Lumber  Co.  v.  McChes- 
ney,  21  Pac.  198,  1  Wash.  St.  609. 
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ute  is  made  for  the  express  purpose  of  enabling  strangers  to  the  title 
to  subject  it  to  sale  for  obligations  to  which  the  owner  nevjer  became 
bound,  and  in  which  he  has  no  part  wliatever.     It  strikes  at  the 
foundations  of  all  property  in  land.     There  is  no  constitutional  way 
for  divesting  a  man's  title  except  by  his  own  act  or  default.     Here 
his  own  act  is  not  required,  and  his  freedom  from  default  is  no  de- 
fense.    He  may  pay  in  full,  in  advance,  or  otherwise,  for  all  he  has 
contracted  for.     He  may  contract  for  a  house  built  in  a  certain  way 
and  of  certain  materials,  and  may  have  to  pay  for  what  he  never 
bargained  for,  and  what  his  building  contractor  had  no  right  to  put 
off  upon  him.     The  original  contract  plays  no  part  in  the  matter 
except  as  a  fact  which  binds  no  one,  and  has  no  significance.     Such 
a  gross  perversion  of  all  the  essential  rights  of  property  is  so  plain 
that  no  explanation  can  make  it  plainer."  *^ 

Unconstitutional  Provisions. 

§  24.  The  following  acts  have  been  held  unconstitutional,  as  de- 
priving persons  of  their  property  without  due  process  of  law:  An 
act  authorizing  the  service  of  summons  in  suits  to  foreclose  mechanics' 
liens  by  publication  "upon  all  parties'  to  the  action  agaiikst  whom  no 
personal  judgment  is  sought,''  whether  they  are  in  the  statt  or  not;  ^- 
an  act  providing  that  the  fact  that  the  person  i)erforming  labor  or 
furnishing  material  was  not  enjoined  by  law  from  performing  labor 
or  furbishing  material  by  the  person  in  whom  the  title  was  vested  at 
the  time,  shall  be  conclusive  evidence  that  such  labor  was  performed, 
or  labor  furnished  by  and  with  the  owner's  consent;  ^'  an  act  provid- 
ing that  any  person  performing  labor  or  furnishing  materials  for  a 
railroad  company  shall  have  the  first  immediate  lien  on  the  whole  of 
the  tetter's  property,  and,  on  filing  a  sworn  statement  of  the  claim,  and 
giving  bond,  shall  be  entitled  to  an  injunction,  "enjoining  and  pro- 
hibiting the  operation,  use,  or  occupancy  of  the  property  created  in 

11  John  ^ry  Lumber  Co.  v.  Sault  Sav.  Bank. Loan  &  Trust  Co.,  43  N.  W. 
778,  77  Mich.  190;  Mellis  v.  Race,  43  N.  W.  1053,  78  Mich.  80;  Snell  v.  Race, 
44  N.  W.  286,  78  Mich.  334. 

"  BardweU  v.  CoUins,  46  N.  W.  315.  44  Minn.  97. 

13  Mej-er  r.  Berlandi,  40  N.  W.  513,  39  Minn.  438;  Randolph  v.  Supply  Co. 
(Ala.)  17  South.  721. 
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whole  or  in  part  by  the  party  asking  for  the  injunction,  which  injnnc- 
tion  shall. not  be  dissolved  until  the  court  is  satisfied  that  the  claim 
has  been  adjusted  and  paid  in  full;"  ^*  and  an  act  allowing  judgment 
to  be  entered  on  the  claimant's  ex  parte  affidavit  without  notice  to 
the  owuer.^^ 

Whether  a  statutory  provision  giving  attorney's  fees  to  one  who 
succeeds  in  establishing  a  mechanic's  lien,  but  not  to  one  who  success- 
fully defends  a  suit  brought  for  that  purpose,  is  unconstitutional,  as 
interfering  with  the  equal  administration  of  justice,  is  uncertain.** 

Trial  by  Jury. 

§  25.  The  tendency  of  modern  statutc^s  in  regard  tomechanicsMiens 
is  to  have  them  enforced  by  a  foreclosure  proceeding  of  an  equitable 
nature,  in  analogy  to  foreclosures  of  mortgages.  In  a  recent  case 
in  Dakota  the  constitutionality  of  a  law  of  this  kind  was  attacked 
because  it  did  not  provide  for  a  jury  trial,  it  being  argued  that  it 
violated  the  constitutional  provision  which  declares  that  ii>  suits  at 
common  law  the  right  of  jury  trial  shall  be  preserved;  but  the  court 
held  that  a  proceeding  to  enforce  a  mechanic's  lien  was  not  a  suit  at 
common  law,  but  was  a  statutoly  action  in  the  nature  of  an  equitable 
l)i-oceeding,  and  therefore  not  within  the  purview  of  the  constitutional 
provision.*  The  New  York  constitution  of  1846  declared  that  "trial 
bv  jurv  in  all  cases  in  which  it  has  been  heretofore  used  shall  re- 
main  inviolate  forever.'*  At  that  time  there  was  in  force  a  local 
mechanic's  lien  law  confined  to  New  York  City,  which  provided  for 
jury  trial  upon  foreclosure  of  the  lien.  After  the  adoption  of  the 
constitution  this  law  was  repealed,  and  a  general  mechanic's  lien  law 

14  Creech  v.  lUUroad  Co.,  29  Wklj'.  Law  Bui.  112.  This  decision,  however,  is 
merely-  that  of  a  trial  court. 

15  Flint  Rlvor  Steamboat  Co.  v.  Roberts,  2  Fla.  102.  This  was  a  ]aw  giving 
liens  on  steamboats. 

i«  Such  a  provision  was  held  constitutional  by  a  divided  court  In  Wortman  v. 
Kleinschmidt,  30  Pac.  280,  12  Mont.  316.  and  Helena  Steam-Heating  &  Supply 
Co.  V.  Wells,  40  Pac.  78,  16  Mont.  a5,  but  Its  unconstitutionality  has  been  de- 
olarofl  in  Grand  Rapids  Chair  Co.  v.  Runnels,  43  N.  W.  1006,  77  Mich.  104;  and 
Randolph  v.  Supply  Co.  (Ala.)  17  South.  721.  And  see  the  able  dissenting  opin- 
icm  of  De  Witt,  J.,  in  Wortman  v.  Kleinschmidt,  supra. 

•  Gull  River  Lumber  Co.  v.  Keefe,  41  N.  W.  743,  6  Dak.  160. 
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applicable  to  the  whole  state  adopted.  It  was  held  that  this  latter 
law  was  constitutional,  even  though  it  gave  no  right  of  trial  by  jury, 
smce  the  constitutional  provision  only  applied  to  the  right  of  jury 
trial  as  it  existed  in  the  state  at  large.  *^  When  Montana  was  a 
territory,  it  was  held  that  an  act  providing  for  the  foreclosure  of  a 
mechanic's  lien  by  a  suit  of  an  equitable  nature,  and  allowing  a  per- 
sonal judgment  to  be  rendered  therein,  was  in  violation  of  the  organic 
law  of  the  territory,  in  that  it  attempted  to  blend  law  and  equity  to- 
gether in  the  same  proceeding.** 

Other  Provisions. 

§  26.  A  statute  giving  a  lien  iMtwithstanding  a  conveyance  made 
after  completion  of  the  work  for  which  the  lien  is  claimed  is  not 
unconstitutional,  as  taking  the  property  of  one  to  pay  the  debt  of  an- 
other; *•  but  a  statute  providing  that  the  deed  of  the  sheriff  on  a  sale 
under  a  lien  judgment  "shall  take  precedence  of  any  other  title," 
and  that  no  incumbrance  upon  land  created  before  or  after  the  making 
of  a  contract,  or  performing  labor,  or  furnishing  material,  shall  oper- 
ate upon  the  building  erected,  or  material  furnished,  until  the  lien 
for  labor  or  material  is  satisfied,  is  unconstitutional  as  affecting  vested 
interests.^  * 

Whether  an  act  giving  a  lien  for  work  done  before  its  passage  is 
constitutional  is  a  question  on  which  the  decisions  do  not  agree.  The 
view  which  is  supported  by  the  better  reason  and  the  greater  weight 
of  authority  is  that  such  a  law  is  constitutional,  except  as  against 

IT  Riggs  V.  Shannon  (Com.  PI.)  16  N.  Y.  Supp.  039.  In  a  previous  case  this 
same  law  bad  been  held  constitutional  on  the  ground  that  it  still  allowed  me- 
ciianlc'B  lien  cases  to  be  tried  by  a  jury.  SchllllDger  Fire-Proof  Cement  &  As- 
phalt Co.  V.  Arnott  (Sup.)  14  N.  Y.  Supp.  326.  As  neither  decision  is  by  a 
court  of  last  resort,  the  construction  of  this  statute  .can  hardly  be  said  to  be 
settled,  though  the  constitutionality  of  the  act  is  affirmed  in  both  cases. 

IS  Mochon  T.  SuUlTan,  1  Mont.  470;  Simonton  v.  Kelly,  Id.  483;  Riale  v. 
RoQsh,  Id.  474. 

"  Blauyelt  t.  Wood  worth,  31  N.  Y.  285. 

20  Meyer  t.  Berlandl,  40  N.  W.  513,  39  Minn.  438.  It  was  held  in  Townsend 
Sar.  Bank  v.  Epphig,  Fed.  Cas.  No.  14,120,  3  Woods,  390,  that  the  legislature 
coald  not  make  workmen's  liens  on  sawmills  paramount  to  prior  mortgages, 
since  that  would  impair  the  obUgatlon  of  contracts. 
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purchasers  or  mortgagees  for  value,  since  the  law  merely  gives  the 
mechanic  an  additional  remedy,  and  therefore  does  not  impair  the 
obligation  of  his  contract,  though  that  contract  was  executed  before 
the  law  took  effect. ^^ 

An  act  allowing  a  contrq^'lor  to  have  a  lien  even  though  he  had 
covenanted  in  his  contract  to  look  for  his  pay  solely  to  the  personal 
responsibility  of  the  owner,  leaving  the  building  free  of  liens,  would  be 
unconstitutional,  as  impairing  the  obligation  of  contracts.** 

Title  of  Act. 

§  27.  The  constitutions  of  several  states  declare  that  no  law  shall 
embrace  more  than  one  subject,  which  shall  be  clearly  expressed  in  its 
title.  Under  these  constitutional  provisions,  it  has  been  held  that 
an  act  entitled  '*An  act  to  revise,  simplify  and  abridge  the  rules,  prac- 
tice, pleadings  and  forms  in  civil  cases  *  *  *  to  abolish  distinct 
forms  of  action  at  law,  and  to  provide  for  the  administration  of  jus- 
tice in  a  uniform  mode  of  pleading  and  practice,"  is  sufficiently  broad 
properly  to  include  a  section  creating  mechanics'  liens,  and  providing 
for  their  enforcement,  since  such  a  lien  is  simply  one  of  the  means 
provided  to  enable  the  mechanic  to  collect  his  account;  **  and  that  an 
act  entitled  "An  act  giving  labor  the  right  of  first  lien  and  material 
furnished  a  second  lien  on  all  property"  is  sufficiently  broad  properly 
to  include  a  section  making  it  criminal  for  a  contractor  for  any  build- 
ing, on  which  there  is  a  right  of  lien  under  that  law  in  favor  of  labor- 
ers or  material  men,  to  receive  full  payment  under  his  contract  and 
neglect  to  pay  laborers  and  material  men,  so  that  the  latter  shall 
impose  a  lien  on  the  property  of  the  owner.** 

Assuming  Judicial  Functions. 

§  28.  A  mechanic's  lien  act  in  which  the  legislature  assumes  the 
judicial  function  of  construing  contracts  or  statutes  is  unconstitu- 

21  Bolton  V.  .Johns,  5  Pa.  St.  145;  0*Brien  v.  Logan,  9  Pa.  St.  97;  Colpetzer  v. 
Trlnltj-  Church.  37  N.  W.  931,  24  Neb.  113;  contra,  Kinney  v.  Sherman,  28  lU. 
520;  Bass  v.  WiUiams,  41  N.  W.  229,  73  Mich.  208. 

»2  Taylor  v.  Murphy,  23  Atl.  1134.  148  Pa.  St.  337. 

88  iiaU  V.  Bunte,  20  Ind.  304. 

8*  Slate  V.  Brachvogel,  36  N.  W.  641,  38  Minn.  265. 
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tionaJ,  as  invading  the  province  of  the  judiciary.'^'  Thus,  a  section 
of  the  statute  declaring  that,  when  any  doubt  exists  as  to  the  con- 
struction of  the  law,  it  shall  be  the  duty  of  the  court  to  construe  it  so 
as  to  give  the  person  performing  any  labor  the  full  amount  of  his 
claim  over  and  above  costs  and  attorney's  fees,  is  void  on  this 
ground.^'  Where  the  statute  provides  that  the  liens  shall  be  enforced 
in  a  court  of  law  by  proceedings  which  are  strictly  legal  in  their  na- 
ture, the  act  is  not  unconstitutional,  as  attempting  to  confer  chan- 
cery powers  upon  a  common-law  court.-^ 

Unconstitutional  Amendment. 

§  29.  Where  the  change  which  a  mechanic's  lien  act  seeks  to  make 
in  the  existing  law  is  unconstitutional,  the  entire  act  is  void,  and  the 
law  remains  as  it  was  before  the  act  was  passed."* 

Exemptions  and  Exceptions. 

§  30.  Under  a  constitutional  direction  to  exempt  from  seizure  for 
debt  a  reasonable  amount  of  property,  the  legislature,  after  exempt- 
ing homesteads  from  execution  and  sale,  cannot  make  them  subject 
to  mechanics'  liens;  *•  and  where  the  constitution  creates  a  home- 
stead right,  exempt  from  execution  for  debt  except  for  payment  of 
obligations  contracted  for  its  purchase,  for  taxes,  for  agricultural 
laborers'  liens  and  for  mechanics'  liens  for  work  done  on  the  premises, 
an  act  attempting  to  give  material  men  a  lien  on  homesteads  is  un- 
<on8titutional.'®  It  has  been  held  that  an  act  giving  a  right  to  file 
mechanics'  liens  in  certain  cases,  except  in  counties  having  more  than 

2B  The  Aurora  Borealis  v.  Dobbie,  17  Ohio,  125;  TltusvUle  Iron  Works  v. 
Keystone  OU  Co.,  15  Atl.  917,  122  Pa.  St.  627.  But  statutes  declaring  that 
they  should  be  liberally  construed  seem  to  be  accepted  by  the  courts.  See  post, 
S39. 

»•  Meyer  v.  Berlandi,  40  N.  W.  513,  39  Minn.  438. 

»T  Emerson  v.  Gainey,  7  South.  526,  26  Fla.  133. 

ssjohn  Spry  Lumber  Go.  y.  Sault  Sav.  Bank  Loan  &  Trust  Ck).,  43  N.  W. 
778,  77  Mich.  199;  Titusvllle  Iron  Works  v.  Keystone  Oil  CJo.,  15  Atl.  917,  122 
Pa.  St.  627. 

>•  Coleman  ▼.  Ballandi,  22  Minn.  147;  Meyer  y.  Berlandi,  40  N.  W.  513,  39 
Miui.  438. 

>•  Cumming  v.  Bloodworth,  87  N.  C.  83. 
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200^000  inhabitants,  violated  a  constitutional  prohibition  against  local 
laws  authorizing  the  creation  of  liens.*^  An  act  giving  a  liett  to 
subcontractors  does  not  conflict  with  the  provision  of  the  Missouri 
bill  of  rights  securing  to  all  "the  enjoyment  of  the  gains  of  their  own 
industry."  «* 

Mode  of  Testing  Constitutionality. 

§  3L  It  has  been  held  by  one  court  of  intermediate  jurisdiction  that 
the  constitutionalitv  of  a  mechanic's  lien  law  cannot  be  raised  on  mo- 
tion  to  strike  out  all  that  part  of  the  complaint  that  tends  to  show  a 
lien,*'  and  bv  another  that  its  constitutionality  cannot  be  considered 
when  raised  for  the  first  time  on  appeal.'*  Where  a  judgment  en- 
forcing a  mechanic's  lien  was  set  aside  on  appeal  so  far  as  the  lien 
was  concerned,  it  has  been  allowed  to  stand  as  a  personal  judgment 
against  the  debtor.'" 

Liens  Created  by  the  Constitution. 

§  32.  The  constitutions  of  some  of  the  states  declare  that  mechan- 
ics shall  have  a  lien,  and  that  the  legislature  shall  provide  by  law 
for  its  speedy  and  efficient  enforcement.  It  has  been  held  that  such 
a  provision  is  self-executing  so  far  as  chattels  are  concerned,'"  but  not 
in  regard  to  real  property.'^  The  supreme  court  of  California  once 
held  that  this  provision  did  not  authorize  the  legislature  to  extend 
the  lien  beyond  the  limits  that  had  been  set  on  former  statutes  by  the 
decisions  of  the  court,"  but  that  doctrine  was  afterwards  repudi- 
ated.'^     Such  a  provision  in  the  constitution  does  not,  however,  pre- 

«i  Davis  v.  Clark,  106  Pa.  St.  377. 

«2  Henry  &  Coats  worth  Co.  v.  Evans,  10  S.  W.  868,  ©7  Mo.  47. 

as  Brlen  v.  Clay,  1  E.  D.  Smith  (N.  Y.)  640. 

a*  Rice  v.  Carmiehael,  34  Pac.  1010,  4  Colo.  App.  84. 

8  5  Koepke  v.  Dyer,  45  N.  W.  143,  80  Mich.  311. 

8«  Campbell  v.  Fields,  35  Tex.  751. 

87  Spluney  v.  Griffith,  32  Pac.  974,  98  Cal.  140;  contra,  Camp  v.  Mayer,  47 
Ga.  414. 

88  Latson  v.  Nelson,  11  Pac.  Coast  Law  J.  589.  This  case  was  decided  by 
the  supreme  court  of  California  In  18S3,  but  Tvas  never  reported  in  the  official 
reports. 

so  Kellogg  V.  Howes,  22  Pac.  509,  81  Cal.  179. 
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Tent  the  legislatnre  from  requiring  the  lien  claimant  to  file  his  claim 
with  the  county  clerk  within  a  limited  time,  on  penalty  of  losing  his 
lien  if  he  fails  to  do  so,  since  such  an  act  is  merely  analogous  to  the 
statutes  of  limitations/® 

Constitutional  Sight  to  Change  the  Law. 

§  33.  Some  courts  hold  that  a  mechanic's  lien  is  a  vested  right, 
which  the  legislature  cannot  take  away  after  it  has  once  accrued;*^ 
but  the  better  reason  and  an  equal  weight  of  authority  sustain  the 
doctrine  that  the  lien  pertains  merely  to  the  remedy,  and  may  there- 
fore be  taken  away  by  the  legislature  that  created  it.*^  And,  if  able 
to  take  away  the  lien  altogether,  the  legislature  may,  of  course,  modify 
it,  as  by  limiting  the  estate  which  may  be  sold  to  foreclose  it  to  that 
vested  in  the  person  i»  possession  when  the  building  was  erected,*' 
by  changing  the  form  of  action  from  legal  to  equitable,**  by  impos- 
ing new  and  additional  conditions  as  to  notice,*'  or  by  providing  for 
a  discharge  of  the  lien  upon  bond  being  given  by  the  owner.* *^  But 
where  the  former  law  provided  for  a  foreclosure  of  the  lien  by  an 
action  at  law,  and  declared  that  the  building  might  be  sold  separate 

*o  Lee  v.  Phelps,  54  Tex.  367. 

"  Weaver  v.  SeUs,  10  Kan.  619;  Garneau  v.  MIU  CJo.,  36  Pac.  463,  8  Wash. 
467;  In  re  Hope  Min.  Co.,  Fed.  Cas.  No.  6,681,  1  Sawy.  710;  Buser  v.  Shepard, 
8  X.  E.  280.  107  Ind.  417;  Goodbub  v.  Homung's  Estate,  26  N.  B.  770,  127  Ind. 
181;  The  Gazelle  v.  Lake,  1  Or.  119;  Handel  v.  Elliott,  60  Tex.  145;  Kirkwood 
T.  Hoxle.  54  N.  W.  720,  95  Mich.  62;  Florence  Gas,  Electric  Light  &  Power 
Co.  V.  nanby,  13  South.  343,  101  Ala.  15. 

"Woodbury  v.  Grimes,  1  Colo.  100;  Bangor  v.  Goding,  35  Me.  73;  Frost  v. 
llsley,  54  Me.  345;  Hanes  v.  Wadey,  41  N.  W.  222,  73  Mich.  178;  Bailey  v.  Ma- 
son. 4  Minn.  546  (Gil.  430);  Templeton  y.  Home,  82  111.  491;  Donaldson  v. 
O'Connor,  1  E.  D.  Smith  (N.  Y.)  695;  Dunwell  v.  Bidwell,  8  Minn.  34  (Gil.  18). 

The  general  rale  is  that  any  lien  created  by  mere  act  of  legislation  has  none 
of  the  properties  of  a  contract,  and  may  therefore  be  destroyed  by  an  act  of 
legislation.    Martin  v.  Hewitt,  44  Ala.  418;   Watson  v.  Railroad  CJo..  47  N.  Y. 
157. 
I  *3  Evans  v.  Montgomery,  4  Watts  &  S.  (Pa.)  218.      The  previous  law  was 

somewhat  ambiguous  as  to  the  estate  that  could  be  affected  by  theUlen,  and  it 
liad  not  been  Judicially  construed  on  that  point.    O'Gonner  v.  Warner,  Id.  223. 

*«  George  v.  Ever  hart,  15  N.  W.  38?,  57  Wis.  397. 

*5  08hom  V.  Paper  Co.,  13  South.  776,  99  Ala.  309. 

«•  McHugh  V.  Gault,  48  N.  W.  869,  86  Mich.  135. 
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from  the  land,  and  removed  by  the  purchaser,  and  the  new  law  pro- 
vided for  foreclosure  by  suit  in  equity,  in  which  both  land  and  build- 
ittg  might  be  sold,  and  the  proceeds  distributed  according  to  the  prior- 
ities, but  declared  that  it  should  not  impair  any  right  arising  under 
the  former  law,  it  was  held  that  a  mortgagee  whose  mortgage  was 
not  due  when  the  law  was  changed  had  a  right  to  insist  that  a  me- 
chanic's lien  should  be  enforced  against  the  building  alone,  and  that 
the  land  should  not  be  sold.*^ 

It  has  been  said  by  the  courts  that  after  work  has  bee»  done  for 
which  the  laborer  was  entitled  to  a  lien  by  statute,  and  before  the 
expiration  of  the  time  \^ithin  which  he  might  proceed  to  enforce  it, 
it  would  be  competent  for  the  legislature  to  provide  a  new  and  more 
efficacious  remedy,  and  that  such  lien  might  then  be  enforced  accord- 
ing to  that.** 

Division  IL     Construction. 

Liberal  or  Strict  Construction. 

§  34.  Whether  mechanic's  lien  laws  should  be  construed  strictly  or 
liberally  is  a  question  upon  which  there  is  a  hopeless  division  of  opin- 
ion. Many  courts  whose  decisions  are  entitled  to  the  highest  respect 
say  in  unqualified  terms  that  such  laws  ought  to  be  liberally  con- 
strued,*'* while  other  courts  of  equal  authority  state  with  equal  posi- 

*7  Brodt  V.  Rohkar,  48  Iowa,  36. 

*8  Paine  v.  Woodworth,  15  Wis.  298;  Main  St.  Hotel  CJo.  y.  Horton  Hardware 
Co.,  43  I»ac.  769,  56  Kan.  448. 

*»  Montandon  v.  Deas,  14  Ala.  43;  White  v.  Chaffin,  32  Ark.  59;  Barnard  v. 
McKenzie,  4  Colo.  251;  Kara  Avis  Gold  &  Silver  Min.  Co.  v.  Boiischer,  12  Pac. 
433,  9  Colo.  385;  Williams  v.  Chapman,  17  111.  424:  Phillips  v.  Stone,  25  111.  77; 
Littlejohn  v.  Millirons,  7  Ind.  125;  Oilman  v.  Gard,  29  Ind.  291;  Midland  Ry. 
Co.  V.  Wilcox,  23  N.  E.  500,  122  Ind.  84;  Stephen  v.  Ward,  11  B.  Mon.  (Ky.)  337; 
Shaw  V.  Young,  32  Atl.  897,  87  Me.  271;  Shaw  v.  Bradley,  26  N.  W.  331,  59 
Mich.  209;  Buchanan  v.  Smith.  43  Miss.  101;  Weathersby  v.  Sinclair,  Id.  105; 
Oster  V.  Rabeneau,  46  Mo.  595;  De  Witt  v.  Smith,  63  Mo.  263;  Hayden  v. 
Wulfing,  19  Mo.  App.  357;  Black  v.  Appolonio,  1  Mont.  342;  McConnick  v.  Law- 
ton,  3  Neb.  449;  Rogers  v.  Hotel  Co.,  4  Neb.  54;  White  Lake  Lumber  Co.  v. 
Russell,  34  N.  W.  104,  22  Neb.  126;  Skyrme  v.  Mining  Co.,  8  Nev.  219;  Hunter 
V.  Lotlge,  14  Nev.  24;  Maynard  v.  Ivey,  2#Pac.  1090,  21  Nev.  241;  Edwards  v. 
Derrickson,  28  N.  J.  Law,  41 ;  Ford  v.  Association  (N.  M.)  41  Pac.  541,  overrul- 
ing Finane  v.  Improvement  Co.,  3  N.  M.  256,  5  Pac.  725;   Donaldson  v.  Wood, 
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tiTenesB  that  they  ought  to  be  strictly  construed.**®  The  confusion  is 
incr(^8ed  by  the  fact  that  decisions  from  the  same  state  may  often 
be  found  on  opposite  sides  of  this  question,  while  not  infrequently  a 
court  will  announce  that  the  statute  is  to  be  liberally  construed,  as 
a  preliminary  to  holding  that  such  construction  should  not  be  quite 
80  liberal  as  to  include  the  lien  in  controversy,  or  conversely  that,  al- 
though the  statute  should  be  strictly  coiwtrued,  nevertheless  the  lien 
in  suit  is  enforceable."^ 

§  35.  To  reconcile  these  decisions  is  impossible.  To  deduce  from 
them  the  correct  rule  is  extremely  diificult.   Various  attempts  to  form- 

22  Wend.  (N.  Y.)  401;  Kelly  v.  Bloomingdale,  19  N.  Y.  Supp.  126,  64  Hun.  634; 
Bullock  V.  Horn,  7  N.  JJ.  737,  44  Ohio  St.  420;  Burling's  Estate,  1  Ashm.  (Pa.) 
377;  Mitchel  v.  Erans,  2  Browne  (Pa.)  329;  Barnes  v.  Thompson,  2  Swan 
(Tenn.)  313;  Alley  v.  Lanier,  1  Cold.  (Tenn.)  640;  TruxaU  v.  Wllllamg,  15  Lea 
(Tenn.)  429;  Mining  Co.  v.  Culllns,  104  U.  S.  176;  Davis  v.  Alvord,  94  U.  S. 
545;  Jobnson  v.  Mining  Co.,  47  N.  W.  363,  78  Wis.  159. 

*»  Tureott  r.  Hall,  8  Ala.  526;  Dano  v.  Railroad  Co.,  27  Ark.  560;  Bottomly  v. 
Rector,  etc.,  2  Cal.  90;  McAlpin  v.  Duncan,  16  Cal.  126;  Davis  v.  Livingston, 
29  Cal.  286;  Arkansas  River  Land  Reservoir  &  Canal  Co.  v.  Fllnn,  33  Pac. 
1006.  3  Colo.  App.  381;  Lindsay  v.  Gunning,  22  Atl.  310,  59  Conn.  313;  Capelle 
v.  Baker,  3  Houst.  (Del.)  356;  Fox  v.  Rucker,  30  Ga.  527;  Woolen  v.  Archer,  49 
(;a.  388;  W^alker  v.  Burt,  57  Ga.  21;  Dart  v.  Mayhew,  60  ih\.  105;  Gross  v. 
Batlor,  72  Ga.  187;  Brady  v.  Anderson,  24  111.  110;  Stephens  v.  Holmes,  64  111. 
336;  Holhgerbor  v.  Diipuy,  Id.  452;  'Huntington  v.  Barton,  Id.  502;  Carney  v. 
TuUy.  74  111.  375;  Ryerson  &  Son  v.  Smithj  38  N.  E.  1032,  152  111.  641;  Seller  v. 
Schaefer,  40  III.  App.  74;  Greene  v.  Ely,  2  G.  Greene  (Iowa)  508;  Logan  v.  At- 
tix,  7  Iowa,  77;  Rochford  v.  Geraghtj-,  10  La.  Ann.  430;  Landry  v.  Blanehard, 
16  La.  Ann.  173;  Cox's  Succession,  32  La.  Ann.  1035;  Lord  v.  Woodward,  42 
Me.  407;  Parker  v.  Anthony,  4  Gray  (Mass.)  290;  Gale  v.  Blalkie,  129  Mass. 
209;  Clark  v.  Adams,  33  Mich.  159;  Dudley  v.  Railway  Co.,  32  N.  W.  884,  rCi 
.Mich.  655;  Farmers'  Bank  v,  Winslow.  3  Minn.  86  (Gil.  43);  Jones  v.  Alexan- 
der. 10  Smedi^s  &  M.  (Mis.s.)  627;  Sclnilenburg  v.  Bascom,  38  Mo.  188;  i*atrick 
V.  Faulke,  45  Mo.  312;  Finane  v.  Improvi»nient  Co.,  5  I*ac.  725,  3  N.  M.  258; 
Houghton  V.  Improvement  Co.,  5  l*ac.  7119,  3  N.  M.  200;  Minor  v.  Marshall  (N. 
M.)  27  Pac.  481;  Grant  v.  Vandercook,  57  Barb.  (N.  1.)  167;  Dart  v.  Fitch,  23 
Hun  (N.  Y.)  366;  Dugan  v.  Bropby,  55  How.  Prac.  (N.  Y.)  121;  Hall  v.  Denner- 
leiD  (Com.  PI.)  14  N.  Y.  Supp.  796;  Brandt  v.  Verdon  (Com.  PI.)  18  N.  Y.  Suw). 
119;  Dallas  Lumber  Co.  v.  Wasco  Woolen  Manufg  Co.,  3  Or.  532;  Luter  v. 
Cobb,  1  Cold.  (Tenn.)  525;  Beers  v.  Knapp,  Fed.  Cas.  No.  1,232,  5  Ben.  104; 
Calkin  V.  V.  S.,  3  Ct.  CI.  297;  Miikiup  v.  Robinson,  6  Ont.  5. 

SI  For  illustrations  of  this  see  Barnard  v.  McKenzie,  4  Colo.  251,  and  Stout 
T.  Sower,  22  111.  App.  65. 
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ulate  a  rule  that  would  explain  and  harmonize  all  these  conflicting  deci- 
sions have  been  made,  no  one  of  which  can  be  said  to  be  wholly  satis- 
factory. Thus,  one  legal  writer  declares  the  rule  to  be  that  strict 
construction  has  been  adopted  when  the  statutes  were  unjust  and 
oppressive,  and  liberal  construction  when  they  were  equitable  and 
just;**  while  another  announces  that  upon  the  question  whether 
a  lien  attaches  at  all  a  strict  construction  is  proper,  but  that,  after 
the  lien  has  once  attached,  a  liberal  construction  should  be  adopted.*^' 
While  it  is  not  possible  to  reconcile  all  the  decisions  upon  either  of 
these  theories,  and  perhaps  not  on  any  other,  yet  we  may  find  a  clue  to 
guide  us  through  this  labyrinth  by  considering  the  reasons  given  for 
these  adverse  decisions,  and  seeing  how  these  reasons  apply  to  differ- 
ent phases  of  the  controversy.  The  main  reason  given  for  a  strict  con- 
struction is  that  the  mechanic's  lien  law  creates  a  new  right,  in  der- 
ogation of  the  common  law,  while  the  main  reason  for  a  liberal  con- 
struction is  that  it  is  a  remedial  act  That  remedial  statutes  should 
be  liberally  construed,  and  that  statutes  in  derogation  of  the  com- 
mon law  should  be  strictly  construed,  are  canons  of  construction  on 
which  all  the  courts  are  pretty  well  agreed.  The  difficulty  arises 
from  the  fact  that  the  mechanic's  lien  acts  are  partly  remedial,  and 
partly  in  derogation  of  the  common  law;  and  the  courts  have  not 
aliivays  stopped  to  consider  in  which  category  the  particular  sec- 
tion they  were  construing  should  be  placed,  but  have  declared  that 
the  entire  act  should  have  a  strict  or  a  liberal  construction,  accord- 
ing as  the  particular  portion  of  the  statute  then  under  consideration 
seemed  to  demand.  In  the  absence  of  any  mechanic's  lien  act,  a  con- 
tractor could  sue  the  landowner  for  whom  he  had  built  a  house  for 
the  amount  due  him  on  his  contract,  could  obtain  judgment  therefor, 
levy  execution  on  the  house  and  land  in  question,  and  subject  the 
same  to  sale  to  satisfy  his  claim;  thus  accomplishing  in  another  way 
the  same  result  achieved  under  the  mechanic's  lien  law.  So  far, 
then,  the  act  is  remedial.  But,  if  the  landowner  has  sold  or  mort- 
gaged the  land  at  any  time  before  the  judgment  was  rendered,  the 
contractor  would  have  no  right  to  levy  on  the  property  if  sold,  and 
could  only  levy  on  the  equity  of  redemption  if  it  was  mortgaged. 
So  far,  then,  as  the  act  makes  the  interests  of  third  persons  in  the 

52  Phil.  Moch.  Liens,  §  10.  bs  Joues,  Liens,  §§  t554-155U. 
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land  subject   to  the  contractor's  claim,  it  creates  a  new  right,  in 
derogation  of  the  common  law.    The  same  reasoning  applies  to  ma- 
terial men  in  the  first  degree.    Again,  a  subcontractor  or  material 
man  in  the  second  degree  may,  regardless  of  the  statute,  sue  the 
contractor  for  any  amount  the  latter  owes  him,  may  obtain  judgment 
thereon,  garnish  the  landowner,  obtain  judgment  against  him  for 
the  amount  he  owes  to  the  contractor,  and,  if  such  judgment  is  not 
paid,  sell  the  property  on  which  the  work  was  done,  if  it  still  be- 
longs to  the  same  party,  to  satisfy  his  claim.    He  thus  obtains  in  a 
roundabout  way  the  very  relief  which  the  mechanic's  lien  law  gives 
him  more  directly.    So  far,  then,  the  act  is  remedial.    But,  as  in 
the  case  of  the  contractor,  so  here,  if  the  landowner  has  sold  the 
property  before  judgment  was  rendered  against  him  on  the  garnish- 
ment proceeding,  or  if  he  has  paid  the  contractor  in  full  before 
garnishment  process  was  served  on  him,  then  the  subcontractor  can 
never  collect  his  claim  out  of  the  property;   and,  in  so  far  as  the 
act  allows  him  to  do  so,  it  creates  a  new  right,  in  derogation  of 
the  common  law.    It  follows,  then,  that  those  provisions  of  the  me- 
chanic's lien  statutes  which  make  a  man^s  property  liable  for  his 
debts  are  remedial,  and  should  be  liberally  construed;   while  those 
provisions  that  make  his  property  liable  in  a  case  where  he  is  not 
personally  liable  create  a  new  right,  in  derogation  of  the  common 
law,  and  should  be  strictly  construed. 

§  36.  It  cannot  be  said  that  this  distinction  is  clearly  observed  in 
all  the  decisions  on  this  subject,  but  it  will  certainly  clear  away 
some  of  the  apparent  contradictions,  and  it  is  not  without  support 
from  the  utterances  of  the  courts.  Thus,  the  supreme  court  of  Oregon 
uses  this  language:  "Nor  can  the  court  adopt  any  rule  of  either 
strict  or  liberal  construction  applicable  alike  to  every  provision  of 
such  statute.  Some  of  its  provisions  may  require  a  liberal  construc- 
tion, in  furtherance  of  the  legislative  intent,  while  others  which,  in 
their  application  to  particular  cases,  present  hardships,  ♦  ♦  ♦ 
require  a  stricter  rule  of  interpretation."  *^*  And  the  Missouri  court 
of  appeals  has  said  that,  "where  the  rights  of  third  persons  who  are 
sabsequent  purchasers  are  concerned,  a  stricter  construction  is  main- 
tained than  when  the  controversy  is  between  one  who  has  furnished 

6*  Kezartee  v.  Marks,  IG  Pac.  407,  15  Or.  520. 
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materials  or  labor  to  another,  whose  property  has  been  thereby  en- 
hanced." '^^  The  supreme  court  of  New  Jersey  has  said  that  "the 
lien  law,  so  far  as  it  operates  to  charge  the  lands  of  a  party  with  a 
debt  not  contracted  by  him  or  for  his  ultimate  benefit,  should  be 
strictly  construed,"  **•  although  the  rule  of  liberal  construction  pre- 
vails generally  in  that  state;  °^  while  the  New  York  court  of  ap- 
peals holds  that  the  mechanic's  lien  law  should  not  be  strictly  con- 
strued except  as  to  the  provisions  by  which  the  property  of  a  third 
person  may  be  incumbered.'^'  The  supreme  court  of  the  District  of 
Columbia  has  held  that,  "where  a  lien  is  claimed  upon  the  property 
of  a  person  who  made  no  contract  with  the  plaintiff,  such  a  claim- 
ant will  be  held  strictly  to  the  terms  of  the  statute.""'  And  the 
supreme  court  of  Arkansas  has  said  that,  "in  cases  in  which  there 
is  a  contest  between  lien  claimants,  the  mechanic  should  be  held  to^ 
such  stri(*t  performance  of  the  requirements  of  the  statute  as  to  en- 
title him  to  its  benefits,  but  in  an  issue  between  the  mechanic  and  the 
owner  of  the  property  we  apprehend  that  less  strictness  is  required."  •^ 

Beasonable  Construction. 

§  37.  There  is  a  line  of  decisions  that  seems  to  take  a  middle 
ground,  holding  that  the  statute  should  be  reasonably  construed,  so 
as  to  ascertain  the  intent  of  the  legislature,  and  to  require  a  sub- 
stantial compliance  with  the  requirements  of  the  statute,  without 

* 

extending  its  provisions  beyond  the  plain  language  of  the  act.'^ 

5G  Kail  T.  McCrary,  45  Mo.  App.  370. 

o«  Associates  of  the  Jersey  Co.  v.  Davison.  29  N.  J.  T^w,  423. 

07  Edwards  v.  Derrickson,  28  N.  J.  Law,  41. 

^s  Hubbell  V.  Schreyer,  15  Abb.  Prac.  N.  S.  (N.  Y.)  300.  56  N.  Y.  604,  re~ 
versing  14  Abb.  Prac.  N.  S.  (N.  Y.)  284. 

50  Martin  v.  Campbell,  6  Mackey,  296. 

«o  Murray  v.  Uapley,  30  Ark.  r)72. 

«i  "This  statute,  being  remedial  in  its  nature,  should  be  rea.sonably  construed., 
and  with  a  view  to  the  accomplishment  of  the  ends  for  which  it  was  enacted.** 
Edwards  v.  Edwards,  24  Ohio  St.  402.  *'With  the  policy  of  a  law  the  courts- 
should  have  but  little  concern.  To  shape  that  pertains  to  another  department 
of  the  government.  The  simple  question  In  the  construction  and  application  of 
a  statute  is,  what  was  the  legislative  intention  in  its  enactment  as  the  same  is  to 
be  found  in  the  language  in  which  the  statute  Is  written  considered  with  ref- 
erence to  the  evei-yday  wants  and  business  of  the  people  for  whose  govern- 
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In  a  Pennsylvania  case,  an  act  which  gave  a  lien  on  engines,  pumps, 
machinery,  screens,  and  fixtures  repaired  or  erected  by  tenants  was 
said  to  depart  so  far  from  the  principles  of  the  former  lien  laws, 
by  creating  a  lien  on  chattels,  that  it  should  be  strictly  construed;  ** 
but  this  was  afterwards  explained  to  mean  only  that  upon  doubtful 
questions  of  construction  the  argument  from  inconvenience  has  great 
force,  and  that  the  statute  should  have  a  fair  and  liberal  construction 
in  advancement  of  the  remedy/ 


OS 


Tennessee  Bule. 

§  38.    The  supreme  court  of  Tennessee  has  laid  down  the  rather 
peculiar  rule  of  construction  that  in  determining  "the  amount  or 

meat  the  same  was  enacted?"  Pool  v.  Wedemeyer,  5G  Tex.  296.  "The  rule  for 
the  construction  of  statutes  which  create  charges  against  individuals  or  against 
their  property  without  their  assent  is  this:  The  burden  shall  not  he  extended 
bejpnd  the  plain  meaning  of  the  terms  creating  it,  but  when  the  legislative  in- 
tent to  create  the  charge  is  clearly  ascertained,  the  remedy  shall  not  be  frit- 
tered aw«y  by  a  too  close  adherence  to  those  requirements  of  the  statute  which 
are  designed  to  regulate  the  procedure  for  enforcing  the  charge."  Basham  y. 
Toots,  11  S.  W.  282,  51  Ark.  309.  "The  acts  required  to  fix  and  secure  tlie  lien 
QDder  the  statute  are  in  the  nature  of  an  ex  parte  proceeding  to  fix  and  fasten 
a  lien  upon  a  man's  property  not  created  by  express  contract,  and  therefore 
every  requisite  of  the  statute  must  be  at  least  substantially  complied  with,  and 
a  failure  to  thus  comply  upon  the  part  of  the  lien  holder  is  fatal  to  the  same." 
Lee  V.  Phelps,  54  Tex.  367.  "A  mechanic's  Hen  is  of  statutory  creation,  and  can 
be  maintained  only  by  a  substantial  observance  of  and  compliance  with  the  re- 
quirements of  the  statute."  Mayes  v.  Ruffners,  8  W.  Va.  384.  Even  under  a 
liberal  construction  of  the  statute  it  is  necessary  that  its  terms  should  be  sub- 
stantiaUy  complied  with.  Plummer  v.  Eckenrode,  50  Md.  232.*  The  character, 
operation,  and  extent  of  a  mechanic's  lien  must  be  ascertained  by  the  terms  of 
the  statute.  Copeland  v.  Kehoe,  67  Ala.  597.  It  cannot  be  extended  by  the 
courts  beyond  the  fair  and  reasonable  import  of  the  words  used  in  the  statute. 
Mushlltt  V.  Silverman,  50  X.  Y.  360.  "The  provisions  of  these  enactments  can- 
not be  extended  in  their  operation  and  effect  beyond  the  plain  and  fair  sense 
of  the  terms."  Wagar  v.  Briscoe,  38  Mich.  587.  In  its  latest  utterance  on  this 
nibject  the  supreme  court  of  Illinois  says:  "This  court  has  adopted  and  has  al- 
ways adhered  to  the  rule  that  mechanic's  lien  laws,  being  in  derogation  of  com- 
mon right*  should  be  strictly  construed,  but  at  the  same  time  the  construction 
to  be  given  to  them  should  be  reasonable,  and  not  such  as  to  render  them  pi*ac- 
tically  inoperative  and  ineffectual."  Culver  v.  Schroth,  39  N.  E.  115,  153  111.  437. 
«»  Esterley'B  Appeal,  54  Pa.  St.  192.         es  Dame's  Appeal,  62  Pa.  St.  420. 
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character  of  the  evidence  required  to  establish  the  right  to  maintain 
the  suit"  the  statute  should  be  strictly  construed,  while,  in  consid> 
ering  *the  cases  in  which  the  remedy  provided  by  the  statute  may 
be  applied,"  it  should  be  liberally  construed."* 

Legislative  Direction. 

§  39.  In  some  instances  the  legislature  has  declared  that  the  act 
shall  receive  a  liberal  construction. •**  The  constitutionality  of  this 
provision  does  not  seem  to  have  been  directly  passed  upon.*"  It  has 
been  held  that  it  does  not  render  unnecessary  a  substantial  compli- 
ance with  the  requirements  of  the  act,"^  and  also  that  under  it  the 
fact  that  the  verification  of  the  claim  is  not  full  and  complete  con- 
stitutes a  mere  irregularity,  which  is  waived  by  a  failure  to  object 
to  it." 

Construction  to  Preserve  Sense. 

§  40.  The  mechanic's  lien  statutes  should,  if  possible,  be  so  con- 
strued as  to  preserve  the  sense.  Thus  it  has  been  held  that  in  a  stat- 
ute providing  that  when  the  improvement  consists  of  two  or  more 
buildings  united,  and  situated  upon  the  same  lots,  or  "upon"  sep- 
arate buildings  upon  contiguous  lots,  and  erected  under  one  general 
contract,  it  shall  not  be  necessary  to  file  a  separate  lien  upon  each 
building,  the  word  "upon"  should  be  construed  "consists  of."  •• 

Construed  not  to  Have  Retrospective  Effect. 

§  41.  One  important  canon  of  construction  of  mechanic's  lien  laws 
is  that  they  sjiall  not  be  construed  to  have  any  retrospective  effect, 
whether  they  are  original  statutes  or  amendatory  ones,  unless  such  a 

«*  Kay  V.  Smith,  10  Heisk.  (Tenn.)  41.  This  decision  was  the  result  of  an 
attempt  to  reconcile  two  preceding  decisions  that  appeared  to  be  In  hopeless 
conflict. 

68  Kees  V.  Kerney,  5  Md.  422;  Blake  v.  Pitcher,  46  Md.  453;  Schwartz  v. 
Allen  (Super.  Bnflf.)  7  N.  Y.  Supp.  5;  Ogden  v.  Alexander,  35  N.  E.  638,  140  N. 
Y.  356. 

««  See  ante,  §  28. 

07  plummer  v.  Eckenrode,  50  Md.  232. 

«8  Boyd  V.  Bassett,  16  N.  Y.  Supp.  10.  61  Hun,  624. 

00  Walden  v.  Robertson,  25  S.  W.  349,  120  Mo.  38. 
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construction  is  absolutely  demanded  by  the  plain  language  of  the 
act^®  Thus,  an  act  declaring  that  a  previous  act  shall  be  construed 
to  apply  to  bridges  does  not  give  a  lien  on  bridges  constructed  be- 
fore its  passage,'^  and  an  act  declaring  that  the  words  '^fixtures  for 
manufacturing  purposes,"  as  used  in  a  former  act,  should  be  con- 
strued to  include  any  building,  erection,  or  construction  designed  to 
be  used  in  the  building  and  repairing  of  vessels,  whether  permanent- 
ly attached  to  the  freehold,  or  built  so  as  to  be  removed  from  place 
to  place,  and  whether  intended  to.be  used  on  the  land  or  on  the 
water,  does  not  apply  to  cases  arising  before  the  passage  of  the  later 
act,'*  where  the  manifest  intention  of  such  acts  is  to  extend  the 
provisions  of  the  original  acts,  and  not  merely  to  funiish  a  rule  for 
their  construction.  Where  an  act  gave  a  lien  on  buildings  "in  a  city 
or  town,"  and  an  amendment  thereto  omitted  those  words,  thus  mak- 
ing the  lien  general,  it  was  held  that  there  was  no  lien  on  houses  in 
the  country  till  after  passage  of  the  amendment,  since  it  did  not 
operate  retrospectively.'*  On  the  same  principle,  it  has  been  decided 
that  an  act  which  declared  that  a  mechanic's  lien  should  not  be  de- 
feated by  reason  of  the  claimant's  having  received  a  promissory  note 
for  the  amount  due,  unless  it  was  expressly  taken  in  discharge  there- 
of, had  no  effect  upon  a  lien  securing  an  account  for  which  a  note 
had  been  taken  before  passage  of  the  act,'*  and  that  an  act  allow- 
ing amendments  to  claims  filed  according  to  existing  laws  applied 
only  to  claims  thereafter  filed.'*  Where  a  law  does  not  by  its  terms 
purport  to  give  a  lien  for  labor  done  before  its  passage,  it  only  covers 
work  done  thereafter.'*    Thus,  under  a  statute  giving  a  lien  to  "any 

TO  Benton  v.  Wickwire,  54  N.  Y.  229;  French  v.  Hussey,  34  N.  E.  302,  150 
Mass.  20C;  Pierce. v.  Cabot,  34  N.  E.  362,  159  Mass.  202;  Coddlngton  v.  Beebe, 
29  N.  J.  Law,  550;  McCarthy  v.  Havis,  2  South.  819,  23  Fla.  511;  Kendall  v. 
Folflom,  34  Me.  198;  Fahnestock  v.  Wilson.  95  Pa.  St.  301;  Smith  v.  Kolb,  58 
Ala.  G45;  Vanderpool  v.  Railroad  Co.,  44  Wis.  652;  Townsend  v.  Wild,  1  Colo 
10;  StonewaU  Jackson  Loan  &  Building  Ass*n  v.  McGruder,  43  Ga.  9. 

71  Vanderpool  v.  RaUroad  Co.,  44  Wis.  6n2. 

72  Coddlngton  v.  Beobe,  29  N.  J.  Law,  550. 
"  Hendricks  v.  Fields,  26  Grat.  (Va.)  447. 
T*  Coburn  v.  Kerswell,  35  Me.  126. 

»•  Fahnestock  v.  Wilson,  95  Pa.  St.  301;  Spare  v.  Walz,  14  Phila.  132;   Geb- 
liard  Y.  Levering,  Id.  120;  Vreeland  v.  Brambell,  39  N.  J.  Law,  1. 
'•  Hunter  v.  Mining  Co.,  4  Nev.  647. 
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person  who  shall  hereafter"  perform  labor,  no  lien  can  be  claimed 
for  work  done  before  its  passage,^^  though,  as  between  mechanic 
and  employer,  an  act  declaring  that  every  building  for  the  construc- 
tion of  which  "any  person  shall  have  a  claim  for  materials  furnished 
or  services  rendered"  shall  be  subject  to  a  lien  therefor  has  been  held 
to  include  claims  for  services  rendered  before  the  act  was  passed.^* 
Where  an  act  requiring  a  material  man  in  the  second  degree  to  no- 
tify the  owner  before  furnishing  the  materieils  is  amended  after  cer- 
tain materials  are  furnished  so.  as  no  longer  to  require  such  no- 
tice, no  lien  can  be  thereafter  claimed  for  such  materials,  unless  the 
preliminary  notice  was  given,  since  the  amendatory  act  will  not  be 
construed  to  be  retroactive.^*  And  an  act  giving  to  persons  who  do 
work  on  mining  property  operated  by  lessees  a  lien  for  their  labor, 
unless  the  owner  files  for  record,  "before  the  commencement  of  work 
under  the  lease,"  a  notice  that  the  property  is  being  worked  under 
a  lease,  does  not  apply  where  the  lease  was  executed  and  the  work 
performed  before  the  passage  of  the  act.*^ 

Where  an  act  expressly  professes  to  apply  only  to  cases  arising 
after  its  passage,  that  means  after  its  approval  by  the  govemor.*'^ 

Construction  of  Repealing  Acts. 

§  42.  Whether  a  mechanic's  lien  act  repeals  a  former  act  is  often 
a  difficult  question.  Sometimes  such  an  act  expressly  repeals  all 
former  acts,  sometimes  it  does  so  by  implication,  and  sometimes  it 
only  repeals  former  acts  in  so  far  as  they  are  inconsistent  with  its 
provisions.  Where  a  later  statute,  not  purporting  to  amend  a  for- 
mer one,  covers  the  whole  subject  of  mechanics'  liens,  and  appears  to 
be  plainly  intended  to  furnish  the  entire  law  upon  the  suT^ject,  the 
former  statute  must  be  held  repealed  by  necessary  implication.®* 
Thus,  a  lien  law  which  includes  all  the  subjects  contained  in  the 

T7  Donaldson  v.  O'Connor,  1  E.  D.  Smith  (N.  Y.)  095;    Arbuckle  v.  Railway 
Co.,  81  111.  429. 
TsMason  v.  Hey  ward,  5  Minn.  74  (Gil.  55). 
7  8  Taylor  v.  Dahn,  34  N.  E.  121,  6  Ind.  App.  672. 
«o  Gardner  v.  Smelting  Co.,  35  Pac.  674,  4  Colo.  App.  271. 
81  Walker  v.  Railroad  Co.,  2  Cent.  Law  .T.  481. 
»2  Heckroann  v.  Pinkney,  81  N.  Y.  215,  6  Abb.  N.  G.  (N.  Y.)  371. 
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former  law,  but  requires  the  claim  to  be  filed  within  three  months 
instead  of  within  six  months,  as  provided  bj  the  former  law,  repeals 
such  former  law  by  implication/^  And  the  same  is  true  of  a  law 
which  requires  suit  to  be  begun  within  thirty  days  from  completion 
of  the  work,  instead  of  within  ninety  days  from  the  expiration  of 
credit;®*  of  a  law  which  requires  liens  to  be  enforced  within  six 
months  from  their  creation,  instead  of  by  a  fixed  date,  as  thereto- 
fore; **  of  a  law  which  requires  subcontractors  to  serve  notice  on  the 
owner  within  thirty  days  after  completion  of  the  building,  instead 
of  at  any  time  before  the  contractor  is  paid;  *"  of  a  law  which  re- 
quires the  lien  claimant  to  record  his  claim  within  three  months,  and 
enforce  his  lien  within  twelve  months,  where  the  former  law  merely 
requked  him  to  enforce  his  lien  within  twelve  months;*^  and  of  a 
law  requiring  subcontractors  to  give  such  notice  to  the  owner  as  the 
<ourt  may  require,  instead  of  written  notice,  as  required  by  the 
former  law.®'  An  act  requiring  the  claim  to  be  recorded  in  the  town 
clerk's  office,  and  repealing  all  inconsistent  acts,  repeals  a  former  law 
requiring  the  claim  to  be  recorded  in  the  registry  of  deeds.®*  Where 
the  new  act  gives  a  lien  in  the  same  cases  as  the  former  afct,  and 
also  in  additional  cases,  but  imposes  different  limitations  and  re- 
strictions, and  repeals  all  inconsistent  laws,  it. repeals  such  former 
act.*®  The  California  act  of  1850  gave  a  mechanic's  lien  only  on 
buildings  and  wharves,  the  act  of  1853  extended  the  former  act  so  as 
to  include  bridges,  ditches,  flumes,  and  aqueducts,  and  the  act  of  1855 
expressly  repealed  the  act  of  1850.  It  was  held  that  this  repeal  car- 
ried with  it  the  act  of  1853.* ^ 

§  43.    Where  a  repealing  statute  is  itself  repealed,  the  former  law 
will,  in  the  absence  of  any  statutory  provision  to  the  contraryi  be 

«>  Gibbs  Y.  Peck,  77  Pa.  St.  86. 
••  Walker  v.  Walton,  24  Grant  (U.  C.)  200. 
s^  George  v.  Skeates,  19  Ala.  738. 

M  Cole  Manuf  g  Co.  v.  Falls,  22  S.  W.  850,  92  Tenn.  607. 
«T  Paryear  v.  Nlsbet,  27  Ga.  515. 

«»  Barbour  v.  Van  Camp,  7  South.  162,  26  Fla.  40;  Scott  v.  Hempe,  14  South. 
840,  33  Fla.  313. 
"» Weeks  v.  Walcott,  15  Gray  (Mass.)  54. 
•0  Punnort  v.  Lumber  Co.,  2  Colo.  470. 
•1  Ellison  V.  Water  Co.,  12  Cal.  542. 
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revived."*    So,  too,   if  the   repealing  act   is   declared    unconstitu- 
tional."' 

§  44.  As  we  have  seen,  the  decisions  are  in  conflict  as  to  whether 
the  legislature  has  constitutional  power  to  destroy  liens  that  have 
accrued."*  But  all  courts  agree  in  construing  repealing  laws  so  as 
to  leave  existing  liens  still  in  force  in  all  cases  where  such  construc- 
tion is  possible.  Thus,  a  mechanic's  lien  law  repealing  all  acts  and 
parts  of  acts  inconsistent  therewith  does  not  destroy  liens  that  have 
accrued  under  former  statutes,"*  even  though  the  repealing  act  has 
no  saving  clause."*  And  where  an  act  creating  mechanics'  liens  takes 
effect  simultaneously  with  an  act  repealing  all  former  laws,  exist- 
ing liens  not  yet  in  suit  are  not  lost.^^  A  provision  in  the  repealing 
act  that  it  shall  not  "apply  to  or  affect  any  lien  heretofore  acquired," 
of  course,  places  the  preservation  of  existing  liens  beyond  doubt,"' 
but  it  has  been  held  that  a  clause  saving  all  pending  proceedings  in 
courts  was  not  broad  enough  to  preserve  liens  that  had  attached, 
but  on  which  suit  had  not  been  begun  when  the  repealing  act  was 
passed."" 

Oonstractioii  of  Acts  in  Pari  Materia. 

§  45.  Where  two  mechanic's  lieft  acts  passed  at  different  times  are 
not  so  inconsistent  that  they  cannot  stand  together,  and  the  later  act 

•2  Van  Denburgh  v.  Greenbush,  66  N.  Y.  1;  In  re  Brown's  Estate,  25  Atl. 
680,  152  Pa.  St.  401. 

•8  Meyer  v.  Berlandl,  40  N.  W.  513,  39  Minn.  438. 

»4  See  ante,  §  33. 

»»  Conner  v.  Lewis,  16  Me.  268;  Pond  Mach.  Tool  Ck).  v.  Robinson,  37  N.  W. 
99,  88  Minn.  272. 

»•  In  re  Hope  Min.  Co.,  Fed.  Cas.  No.  6,681,  1  Sawy.  710.  But  this  case  pro- 
ceeds upon  the  theory  that  the  legislature  has  no  constitutional  power  to  de- 
stroy existing  liens. 

»T  Skyrme  v.  Mining  Co.,  8  Nev.  233;  Capron  v.  Strout,  11  Ney.  310. 

•8  McCrea  v.  Craig,  23  Cal.  522.  And  a  i)rovision  in  the  general  laws  that 
the  repeal  of  a  statute  shall  not  affect  any  proceeding  begun  under  it  keeps 
alive  pending  mechanic's  lien  suits  when  the  act  on  which  they  are  based  Is  re- 
pealed pending  suit  without  any  saving  clause.  Morgan  v.  Chappie,  10  Kan. 
216;  Garland  v.  Hickey,  43  N.  W.  832,  75  Wis.  178. 

o»  Woodbury  v.  Grimes,  1  Colo.  100;  Purmort  v.  Lumber  Co.,  2  Colo.  470; 
Hanes  v.  Wadey,  41  N.  W.  222,  73  Mich.  178. 
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does  not  ezpresslj  repeal  the  former  one,  the  courts  usually  construe 
the  two  acts  together  as  though  they  were  both  parts  of  a  single  stat- 
ute.**®  Thus,  where  the  later  act  repealed  all  inconsistent  acts,  but 
contained  no  limitation  on  the  right  of  action,  it  was  held  that  a 
limitation  of  70  days  declared  by  a  previous  act  was  still  in  force;  ^®* 
where  one  act  gave  a  lien  on  buildings,  but  declared  that  oral  con- 
tracts for  more  than  f  1,000  should  be  void,  and  another  act  gave  a  lien 
for  constructing  sidewalks,  and  contained  no  requirement  of  written 
contracts,  it  was  held  that  a  lien  for  constructing  a  sidewalk  could  be 
based  on  an  oral  contract;  ^^^  and  where  the  former  act  required  a 
written  contract,  and  the  later  one  was  more  comprehensive,  and 
included  work  done  under  both  oral  and  written  contracts,  it  was 
held  that  where  the  contract  was  in  writing  the  lien  might  be  ac- 
quired under  either  act.^^'  Where  one  act  gives  courts  of  law  juris- 
diction to  enforce  mechanics'  liens,  and  another  act  gives  such  juris-, 
diction  to  courts  of  equity,  the  two  acts  will  stand  together,  since 
there  is  no  inconsistency  in  giving  a  double  remedy.^^*  Where  the 
former  law  protects  innocent  purchasers,  and  the  later  law  does 
not,  the  provision  of  the  former  law  protecting  them  remains  in  force 
in  spite  of  a  clause  in  the  later  law  repealing  the  former  act  so  far 
as  its  provisions  are  inconsistent  with  the  later  act*®*  Where  the 
mechanic's  lien  law  requires  disputes  between  contractor  and  work- 
men to  be  submitted  to  arbitration  without  providing  any  form  of 
submission,  the  provisions  of  the  general  law  requiring  submissions 
to  arbitration  to  be  in  writing  applies  to  submissions  under  the  me- 
chanic's lien  act.*®"  Where  one  section  of  an  act  declares  and  de- 
fines the  lien,  and  other  sections  declare  the  rule  as  to  priorities  and 
provide  a  mode  of  enforcing  the  lien,  a  repeal  of  the  first  section,  and 
enactment  of  another  provision  in  lieu  thereof,  leave  the  other  provi- 

1"  ml  Ry.  Ck).  V.  Wilcox,  23  N.  E.  506,  122  Ind.  84;    SmnmervlUe  v. 

Wanii   .1  Pa.  St.  182;  Collins  v.  Drew,  67  N.  Y.  149;   Specter  v.  Stone  Co.,  84 
X.  E.  452,  7  Ind.  App.  157;  Deters  v.  Renlck,  37  Mo.  597. 

101  Gilson  V.  Emery,  11  Gray  (Mass.)  430;  Colson  v.  Vose,  Id.  431,  note. 

102  Kreuzber^er  v.  Winptteld.  31  I*ac\  100,  96  Cal.  251. 
io»  Pairo  v.  Bethell,  75  Va.  825. 

104  Colby  V.  Methodist  Episcopal  Church,  13  South.  515,  99  Ala.  259. 

101  Nnnes  v.  Welllsch,  12  Bush  (Ky.)  363. 

lot  Baxter  v.  Sisters  of  Charity,  15  I^.  Ann.  686. 
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sions  still  controlling  the  lien,  as  declared  in  the  substituted  act."^ 
Where  the  later  act  only  repeals  a  few  sections  of  the  previous  act, 
the  other  sections  still  remain  in  force  in  connection  with  the  later 
act,*®*  even  though  the  later  act  purports  in  its  title  to  repeal  all 
of  the  previous  acts.*** 

Division  m.    Conflict  of  Laws. 

Between  Later  and  Earlier  Acts. 

§  46.  Where  the  law  is  changed  without  destroying  existing  liens, 
the  question  whether  such  liens  are  thereafter  governed  by  the  old 
or  the  new  law  depends  largely  upon  the  time  when  the  change  oc- 
curs. Where  the  change  occurs  after  the  contract  to  do  the  work 
has  been  entered  into,  but  before  any  work  has  been  done  under  it, 
the  lien  is,  as  a  general  rule,  governed  by  the  new  law,  even  though 
the  act  is  expressly  made  to  apply  only  to  work  done  after  its  pas- 
sage.^ ^*  But  where  the  new  law,  instead  of  merely  changing  the 
remedy,  creates  a  new  right,  as  where  it  allows  subcontractors  to 
have  liens  where  they  had  none  before,  the  new  law  does  not  apply 
where  the  contract  was  entered  into  before  it  went  into  effect.* ^^ 
The  reason  is  that  a  man  is  supposed  to  contract  with  reference  to 
existing  laws,  not  with  reference  to  laws  that  may  thereafter  be 
enacted.^ ^^     So,  too,  for  the  same  reason,  a  law  which  makes  owners 

107  Birmingham  Building  &  l^an  Ass'n  v.  May  &  Thomas  Hardware  Go.,  13 
South.  612,  90  Ala.  276. 

108  Colby  V.  Mothodist  Episcopal  Church,  13  South.  515,  99  Ala.  259;  Oftbom 
V.  Paper  Co.,  13  South.  770,  99  Ala.  309. 

100  Beaver  v.  Wilkinson,  37  N.  E.  188,  9  Ind.  App.  093. 

110  Hauptman  v.  Catlin,  20  N.  Y.  247;  Sullivan  v.  Brewster,  1  E,  D.  Smith 
(N.  Y.)  681,  8  How.  Prac.  (N.  Y.)  207;  Miller  v.  Moore,  1  E.  D.  Smith,  739;  St. 
Croix  Lumber  Co.  v.  Mitchell.  50  N.  W.  624,  6  Dak.  215;  Wheaton  v.  Berg,  62  N. 
W.926,  50  Minn.  525;  Knoxville,  C.  G.  &  L.  R.  Co.  v.  Hoge  O^y.)  26  S.  W.  534; 
Turney  v.  Saunders,  5  111.  527;  Barton  v.  Steinmitz,  37  111.  App.  141;  Summerlln 
v.  Thompson.  12  South.  667,  31  Fla.  369.  Contra,  Shuflieton  v.  Hill,  62  Cal.  483; 
BonrKetre  v.  Williams.  41  N.  W.  229.  73  Mich.  208;  Garaeau  v.  Mill  Co..  36  Pac. 
463,  8  Wash.  467;  Parker  v.  Kailroad  Co.,  115  Mass.  580. 

iiiO'Ncil  V.  St.  Olaf's  School,  4  N.  W.  47,  2fJ  Minn.  329;  Bardwell  v.  St. 
Olaf  s  School,  Id.;  Donahy  v.  Clapp,  12  Cush.  (Mass.)  440. 

112  O'Neil  v.  St.  Olafs  School,  4  N.  W.  47,  26  Minn.  329. 
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liable  to  subcontractors  even  in  excess  of  the  original  contract  price 
of  the  work  does  not  apply  where  the  original  contract  was  entered 
into  before  the  law  took  effect,  and  where  the  previous  law  limited 
such  liens  to  the  amount  of  the  original  contract  price.^^^ 

§  47.  Where  the  law  is  changed  after  the  work  is  begun,  but  be- 
fore it  is  finished,  the  lien  is  governed  by  the  new  law.^^*  If  during 
the  progress  of  the  work  the  existing  law  is  repealed,  and  a  new  one 
enacted  in  its  place,  the  new  law  may  be  regarded  as  a  continua- 
tion of  the  former  one;  and,  though  the  lien  may  be  fixed  by  the 
fonner  law,  it  may  be  enforced  and  established  according  to  the  pro- 
visions of  the  new  law.^^' 

§  48.  Most  of  the  mechanic's  lien  statutes  require  the  lien  claimant 
to  file  a  claim,  or  to  serve  notice  on  the  landowner,  or  to  do  both. 
Where  the  lien  law  is  changed  after  the  work  has  been  completed, 
hut  before  the  lien  claimant  has  filed  his  claim  or  served  his  no- 
tice, the  new  law  governs  as  to  the  time  and  manner  of  filing 
the  claim  or  serving  the  notice,  since,  although  the  lien  may  ac- 
crue before  the  law  goes  into  effect,  yet  its  enforcement  is  gov- 
erned by  the  provisions  of  such  law.^**  But,  where  an  act  shorten- 
ing the  time  within  which  the  claim  may  be  filed  expressly  provides 
that  existing  rights  shall  not  be  affected  thereby,  a  claim  for  work 

iia  HaU  v.  Banks,  48  N.  W.  385,  79  Wis.  229. 

11*  Best  V.  Baumgardner,  15  Atl.  691,  122  Pa.  St.  17;  Gordon  v.  Canal  CJo., 
Fed.  Cas.  No.  5,621,  1  McAU.  513;  Kerckhoff-Cuzner  Mill  &  Lumber  CJo.  v. 
Olnistead,  24  Pac.  648,  85  Cai.  80;  Alnslie  v.  Kohn,  19  Pac.  97,  16  Or.  363; 
Orman  v.  Railway  C5o.,  39  Pac.  434,  5  Colo.  App.  493;  Tell  v.  Woodruff,  47  N. 
W.  262,  45  Minn.  10;  Hill  v.  Lovell,  50  N.  W.  81,  47  Minn.  2i>3;  Hill  v.  Henry, 
Id. 

ii»  Willamette  Falls  Transp.  &  Mill  Co.  v.  Riley,  1  Or.  183. 

11  •  James  v.  Van  Horn,  39  N.  J.  Law,  353;  Goodbub  v.  Hornung's  Estate, 
26  N.  K  770,  127  Ind.  181;  Chadboum  v.  Williams,  71  N.  C.  444;  Moore  v. 
Mausert,  49  N.  Y.  332;  Willim  v.  Bernheimer,  5  Minn.  288  (Gil.  229);  Paine 
T.  Woodworth,  15  Wis.  298;  Nixon  v.  Lodge.  43  Pac.  236,  56  Kan.  298;  Main 
St.  Hotel  Co.  V.  Horton  Hardware  Co.,  43  Pac.  769,  56  Kan.  448;  Groesbeck 
T.  Barger,  41  Pac.  204, 1  Kan.  App.  61;  Whittaker  Brick  Co.  v.  First  Nat.  Bank, 
43  Pac  792,  2  Kan.  App.  704.  But  when  the  law  in  force  when  the  work  was 
done  declared  that  the  lien  should  attach  uxK)n  the  doing  of  the  work,  it  was 
*  held  that  a  subsequent  act  which  provided  that  a  lien  should  not  attach  unless  a 
notice  was  filed  with  the  register  of  deeds  did  not  affect  the  lieu  in  suit  Kirk- 
wood  V,  Hoxie,  54  N.  W.  720,  95  Mich.  62. 
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done  before  its  passage  may  be  filed  within  the  time  limited  by  the 
previous  law,^^^  since  the  privilege  of  filing  a  claim  for  a  mechanic's 
lien  is  a  "right."  *^* 

§  49.  Many  instances  have  occurred  where  after  a  lien  has  become 
fixed,  and  a  right  of  action  thereon  accrued,  the  law  has  been 
changed,  either  by  amendment,  or  by  repeal  of  the  existing  law  and 
enactment  of  a  new  one  in  its  place.  In  such  case  the  lien,  where  it 
is  not  destroyed  by  the  repeal,  is,  as  a  general  rule,  to  be  governed, 
both  as  to  its  extent  ^^*  and  the  mode*^°  and  time^'^  of  enforcing 
it,  by  the  law  in  force  when  it  accrued,  unless  the  new  law  express- 
ly states  otherwise.  An  act  allowing  redemption  from  sales  to  en- 
force mechanics'  liens  applies  where  decree  of  foreclosure  has  not 
been  entered  at  the  time  of  its  passage,"*  but  does  not  affect  a  de- 
cree cutting  off  the  right  of  redemption,  entered  before  the  act  went 
into  effect."^ 

117  Nelson  v.  Sykes,  4(5  N.  W.  207,  44  Minn.  CS;  BardweU  v.  Mann,  48  N.  W. 
1120,  46  Minn.  285;  Gardner  v.  Leek,  Id. 

118  Christman  v.  Charleville,  36  Mo.  610. 

118  Church  V.  Davis,  9  Watts  (Pa.)  304;  Berkowsky  v.  Sable,  43  lU.  App.  410; 
Hughes  V.  RuRsell,  Id.  430.  Contra,  Evans  v.  Montgomery,  4  Watts  &  S.  (Pa.) 
218;  O'Conner  v.  Warner,  Id.  223. 

120  McCarthy  v.  Havis,  2  South.' 819,  23  Fla.  511;  Evans  v.  Springer,  2 
Miles  (Pa.)  29;  Matlack  v.  Hoy,  Id.  30,  note;  Welde  v.  Henderson,  6  N.  Y.  Supp. 
17G.  53  Hun,  633;  French  v.  Hussey,  34  N.  E.  362.  159  Mass.  206.  Contra,  Seat- 
tle &  W.  W.  R.  Co.  V.  Ah  Kow,  3  Pac.  188,  2  W'ash.  T.  36;  Hopkins  v.  Mill  Co.. 
39  Pac.  815,  11  Wash.  308;  George  v.  Everhart,  15  N.  W.  387,  57  W^ls.  397; 
Fargo  V.  Helmer,  43  Hun  (N.  Y.)  17. 

The  procedure  to  foreclose  a  mechanic's  lien  is  governed  by  the  law  in  force 
when  the  petition  is  filed.    Berndt  v.  Armknecht,  50  111.  App.  467. 

121  Mustin  V.  Vanhook,  3  Whart.  (Pa.)  574;  Nystrom  v.  Mortgage  Co.,  49  N. 
W.  394,  47  Minn.  31;  Nystrom  v.  Hamm,  49  N.  W.  394,  47  Minn.  33;  Fltzpatrick 
V.  Boylan,  57  N.  Y.  434. 

But  on  this  point  the  authorities  are  In  conflict  and  are  pretty  equally  divided, 
since  in  the  following  cases  it  is  held  that  the  provision  of  law  limiting  the  time 
for  the  commencement  of  suit  after  filing  the  account  under  a  mechanic's  lien, 
which  was  in  force  at  the  time  of  beginning  such  suit,  must  prevail  over  the 
law  of  limitation  which  existed  at  the  time  of  filing  the  account:  Forcht  v. 
Short  (1870)  45  Mo.  377;  Hauser  v.  HoflCman,  32  Mo.  334;  Frost  v.  Ilsley,  54 
Me.  345;  Phillips  v.  Mason,  7  Heisk.  (Tenn.)  61. 

12  2  Templeton  v.  Home,  82  HI.  491. 

128  Knight  V.  Begole,  56  111.  122. 
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Between  Qeneral  and  Liocal  Acts. 

§  50.  Mechanic's  lien  laws  of  limiced  territorial  extent  give  rise  to 
some  interesting  points  of  construction.***  It  is  the  general  rule 
that  such  laws  are  to  be  confined  strictly  within  their  territorial 
limits.  Thus,  when  the  lien  law  covered  a  certain  village,  it  was 
held  that  it  did  not  apply  to  an  outlet  adjoining  the  village,  but  not 
included  in  the  recorded  plat  of  the  village.**'  A  general  law  will 
not  be  construed  as  repealing  by  implication  any  existing  special 
law.**'  Thus,  a  law  applicable  to  New  York  City  alone  has  been 
held  not  to  be  repealed  by  implication  by  a  subsequent  law  applica- 
ble to  all  the  cities  of  the  state  except  Buffalo.*^^  Where  a  statute 
is  local,  and  by  a  supplement  is  extended  to  other  counties,  any  amend- 
ment or  supplement  to  the  original  statute  applies  to  every  county 
where  the  statute  is  in  force  when  the  amendment  or  further  sup- 
plement is  passed.**®  And  where  an  act  originally  confined  to  four 
counties  is  bv  a  later  act  extended  to  the  entire  state,  with  a  new 

124  A  ^ood  iliustration  of  the  complications  arising  from  the  enactment  of  local 
statutes  is  shown  in  a  New  York  case.  It  appeared  that  in  1858  a  law  was 
passed  extending  the  provisions  of  the  mechanic's  lien  law  of  1854  to  Ueusse- 
laer  county.  In  1805  a  special  mechanic's  lien  law  applicable  only  to  Rensselaer 
coonty  was  passed.  In  1869  the  act  of  1854  was  amended  by  extending  its  pro- 
Tistons  to  all  the  counties  in  the  state  except  Erie,  Kings,  Queens,  New  York, 
and  Onondaga,  and  In  1870  the  act  of  18(»9  was  so  amended  as  expressly  to  ex- 
cept KeuRselaer  county.  After  a  consideration  of  all  these  statutes  it  was  de- 
cided that  the  act  of  1854  did  not  apply  to  Rensselaer  county.  Van  Denburgh 
T.  Village  of  Greenbush,  66  N.  Y.  1.  It  may  be  that  such  complications  as  this 
bare  caused  the  present  tendency  towards  general  mechanic's  lien  laws  ex- 
tending throughout  the  entire  state. 

1=5  Tllford  V.  Wallace,  3  Watts  (Pa.)  141.    In  the  case  of  Flanigan  v.  Feuring. 

22  N.  J.  Law,  387,  a  somewhat  similar  question  arose,  but  it  was  held  there 

hnt,  although  the  land  in  question  was  not  included  within  the  terrltorlnl  limits 

of  the  original  act,  yet  it  was  included  by  means  of  an  amendment  to  such  act 

extending  its  territorial  scope  over  the  entire  city. 

"•Whipple  V.  Christian,  80  N.  Y.  523,  affirming  15  Hun  (N.  Y.)  321. 

127  McKeuna  v.  Edmundstone,  10  Daly  (N.  Y.)  410,  VA  How.  Trac.  4()1,  91 
N.  T.  231;  McLaughlin  v.  Page,  14  Daly  (N.  Y.)  274;  Hlckey  v.  Schwab,  64 
How.  Prac.  8;  Keogh  v.  Main.  50  N.  Y.  Super.  Ct.  183.  In  the  case  of  Cockerill 
T.  I.oonam,  36  Hun  (N.  Y.)  353,  it  was  held  that  both  the  acts  were  in  force 
in  Xcw  York  City,  and  that  a  lieu  might  be  enforced  there  under  either:  but 
this  view  does  not  seem  to  be  in  accord  with  the  other  decisions  above  citea. 

1"  James  y.  KeUer,  2  Pa.  Dist.  R.  165. 
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requirement  as  to  notice,  such  provision  applies  as  well  within  such 
four  counties  as  elsewhere.^^* 

Where  a  new  county  is  formed  out  of  parts  of  three  counties,  in  each 
of  which  the  mechanic's  lien  law  is  specifically  in  force,  that  law 
is  applicable  to  the  new  county  without  any  specific  extension  of  it 
to  that  county;  ^*°  but  where  the  new  county  is  formed  out  of  four 
old  counties,  in  only  three  of  which  the  lien  law  is  in  force,  it  will 
not  extend  to  the  new  county  by  implication.^*^  A  local  law  that 
apparently  provides  a  complete  system  will  repeal  by  implication, 
within  its  territorial  limits,  a  previous  general  law.^'*  But,  where 
the  local  law  contains  no  provision  limiting  the  time  for  filing  claims, 
a  provision  on  that  subject  in  the  previous  general  law  will  still  be 
in  force  in  the  territory  governed  by  the  local  law.^'*  Where  the 
local  law  expressly  repeals  all  inconsistent  acts,  provisions  of  the 
general  law  inconsistent  with  the  local  law  are  no  longer  operative 
within  the  latter's  territory.*'*  Where  a  local  law  applicable  only  to 
a  certain  city  is  in  force,  a  general  law  which  is  applicable  to  all 
the  counties  of  the  state  except  two,  in  neither  of  which  the  city 
is  situated,  and  which  requires  notice  to  be  served  "upon  the  town 
clerk  of  the  town"  in  which  the  land  is  situated,  has  no  application 
to  such  city.**"  It  has  been  held  that  an  act  declaring  that  the 
provisions  of  a  prior  act  shall  be  in  force  in  a  certain  county  is  not* 
void  for  uncertainty,  but  has  the  same  effect  as  though  such  provi- 
sions were  set  out  at  length  in  the  extending  act.*"  Where  an 
agreement  to  sell  materials  is  made  in  one  state,  but  they  are  de- 
livered and  used  ih  another  state,  the  right  to  a  lien  is  governed 
by  the  laws  of  the  latter  state.*"^  Land  witJiin  a  state,  but  be- 
longing to  the  United  States,  is  subject  to  the  mechanic's  lien  laws 
of  such  state.*"* 

i2»  Best  v.  Baumgardner,  15  All.  691.  122  Pa.  St.  17. 
180  Parsons  v.  Winslow,  1  Grant,  Cas.  (Pa.)  160. 

i«i  Shevlin  v.  Whelon,  41  Wis.  88.    The  lien  referred  to  in  this  case  was  a 
lien  on  logs,  but  the  principle  is  equally  applicable  to  liens  on  land. 
182  Heokniann  v.  Pinkney,  8  Daly  (N.  Y.)  466. 
133  Schulenburgh  v.  Gibson,  15  Mo.  281. 

18*  Speilman  v.  Shook,  11  Mo.  340;  Heamann  v.  Porter,  35  Mo.  137, 
18  B  Rafter  v.  Sullivan,  13  Abb.  Prac.  (N.  Y.)  262. 
136  Garland  v.  Hickey,  43  N.  W.  832,  75  Wis.  178. 
18  T  Thurman  v.  Kyle,  71  Ga.  628. 
188  Crook,  Horner  &  Ck).  v.  Old  Point  Comfort  Hotel  Co.,  54  Fed.  604. 
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CHAPTER  IV.      . 

ACCRUAL  OP  MECHANICS*  LIENS. 

Division  L    At  Execution  of  Contract. 
S        51.    General  Principles. 
52.    Execution  of  Contract. 

Division  II.  At  Beoinninq  of  Wobk. 

I        53.  General  Principles. 

54-55.  As  to  Subcontractors. 

56-58.  When  is  a  Building  Begun? 

59.  Interruption  of  Work. 

60.  Delivery  of  Materials. 

61.  Change  in  Building. 

Division  IIL    At  Time  of  Filing  Claim. 
S  G2-63.    In  General. 

Ditision  IV.    At  Time  op  Serving  Not  fob. 
i        64.    In  General. 

Division  I.     At  Execution  op  Contracp. 

General  Principles. 

§  51.  The  time  at  which  the  lien  attaches  varies  under  different 
Btatutea  Sometimes  it  begins  when  the  contract  is  entered  into, 
sometimes  when  the  work  is  begun  or  when  it  is  finished,  sometimes 
when  the  claim  is  filed  for  record,  and  sometimes  when  notice  is 
served  on  the  ovmer.  These  are  the  principal  starting  points.  Oc- 
casionally there  are  others.  Thus  a  Mississippi  statute  provided  that 
the  lien  should  take  effect,  as  to  purchasers  and  incumbrancers  with- 
out notice,  from  the  time  of  recording  the  contract  or  beginning 
suit^  And  under  a  statute  which  declared  that  no  execution  should 
issue  against  the  property  charged  with  the  lien  unless  the  defend- 
ant owned  such  property  when  the  suit  was  begun  it  was  held  that 
the  lien  attached  at  the  commencement  of  the  suit  to  enforce  it.^ 

1  Bucbanan  v.  Smith,  43  Miss.  00;  Weatbersby  v.  Sinclair,  Id.  189. 
s  MUam  v.  Bruffee,  6  Mo.  635. 
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Executioxi  of  Contract. 

§  52.  T\Tiere  the  Statute  declares  that  the  lien  shall  extend  to  any 
estate  or  interest  which  the  owner  has  in  the  lot  *'at  the  time  of 
making  the  contract,"  the  lien  attaches  from  the  time  the  contract 
under  which  the  labor  or  materials  were  furnished  was  made,'  and 
in  such  case  the  lien  is  entitled  to  priority  over  a  mortgage  or  other 
incumbrance  executed  after  the  contract  was  made,  though  before 
the  work  was  completed.*  Under  a  statute  expressly  declaring  that 
the  lien  shall  begin  "at  the  time  of  making  the  contract,"  it  has  been 
held  that  where  the  contracting  party  has  no  title  to  the  land  at  the 
time  the  contract  is  made  the  lien  will  attach  when  he  acquires  good 
title  thereto.'  Where  the  statute  declares  that  the  lien  shall  not  avail 
as  against  mortgages  recorded  before  the  date  of  the  contract  under 
which  the  lien  is  claimed,  the  lien  relates  back  to  the  date  of  the 
contract,  and  by  necessary  implicaXion  has  priority  over  mortgages 
executed  and  recorded  after  the  contract  was  executed,  but  before 
work  under  it  was  begun.'  It  has  been  held  in  Texas  that  as  be- 
tween owner  and  contractor  the  time  of  making  the  contract  is  the 
time  when  the  lien  attaches  in  determining  the  right  of  the  owner 
to  a  homestead  exemption  in  the  land.*^  Where,  after  a  contract  for 
a  house  has  been  made,  but  nothing  done  under  it  except  to  make 
the  doors,  a  new  contract  is  made  with  different  specifications  and 
pro>isions,  a  lien  for  work  done  under  the  latter  contract  does  not 
relate  back  to  the  making  of  the  first  one,  since  the  latter  contract 
cannot  be  regarded  as  a  mere  supplement  to  th«  first  one.® 

8  Freeman  v.  Arnold,  39  111.  App.  210;   Clark  v.  Moore,  64  111.  279. 

*  Paddock  v.  Stout,  13  N.  E.  182,  121  111.  571;  Page  v.  Bettes.  17  Mo.  App. 
366.  And  it  has  been  held  that  a  de»xl  of  trust  made  and  delivered  before,  but 
not  recorded  until  after,  the  making  of  contracts  for  the  building  of  a  house  on 
the  premises  and  materials  therefor,  does  not  liave  priority  over  the  lien  of  the 
parties  making 'the  contracts,  but  the  lien  of  the  latter  takes  precedence  of  the 
lien  created  by  the  deed  of  trust.    Thielman  v.  Carr,  75  111.  385. 

0  Bell  V.  Cooper,  26  Miss.  6.j0,  27  ^liss.  57. 

0  Dunklee  v.  Crane,  103  Mass.  470;  Batchelder  v.  Rand,  117  Mass.  176;  Carew 
V.  Stubbs,  30  N.  E.  219,  155  Mass.  549. 

7  Swope  V.  Stantzenberger,  59  Tex.  887. 

«  Cocheco  Bank  v.  Berry,  52  Me.  293. 
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Division  II.     At  Beginning  op  Work. 

General  Principles. 

§  53.  Some  cases  hold  that,  since  the  lien  depends  upon  the  exist- 
ence of  a  debt,  it  does  not  accrue  until  the  work  for  which  it  is 
claimed  has  been  fully  perfonned,"  while  in  others  the  courts  lay 
down  the  doctrine  that  the  lien  commences  when  the  labor  or*  ma- 
terial is  furnished,  without  specifying  whether  it  dates  from  the  be- 
ginning or  the  completion  of  the  act  of  furnishing;  ^°  but  in  a  ma- 
jority of  cases  the  lien  dates  from  the  commencement  of  the  work.^^ 

» WlUiams  v.  Chapman,  17  lU.  423;  Mcl^gan  v.  Brown,  11  111.  519;  McCul- 
lough  V.  Caldwell,  8  Ark.  231. 

50  Camp  V.  Mayer,  47  Ga.  414;  Lewis  v.  Graves,  84  111.  206;  Jones  &  M.  L. 
Co.  V.  Murphy,  19  N.  W.  898,  64  Iowa,  165;  Weaver  v.  Sells,  10  Kan.  609; 
P'ranklin  Fire  Ins.  Co.  v.  (^oates,  14  Md.  285;  Treusch  v.  Shryock.  51  Md.  162; 
McLaren  v.  Byrnes,  45  N.  W.  143,  80  Mich.  275;  Klrkwood  v.  Hoxie,  54  N.  W. 
720,  95  Mich.  62;  Kuhleman  v.  Schuler,  35  Mo.  142;  HaU  v.  Manufacturing 
Co.,  22  Mo.  App.  33;  Keller  v.  Denmead,  68  Pa.  St.  449;  Trammell  v.  Mount 
4  S.  W.  377.  68  Tex.  210;  Keating  Imp.  Co.  v.  MarshaU  Electric  Light  &  Power 
Co..  12  S.  \V.  489,  74  Tex.  605. 

11  Welch  V.  Porter,  (^3  Ala.  225;  Leftwlch  Lumber  Co.  v.  Florence  Mut.  Bldg., 
Loan  &  Sav.  Ass'n  (Ala.)  18  South.  48;  Tuttle  v.  Montford,  7  ail.  358;  M'Crea 
V.  Craig,  23  Cal.  522;  Davies-Henderson  Lumber  Co.  v.  Gottschalk,  22  Pao. 
860,  81  Cal.  041;  Pacific  Mut.  Life  Ins.  Co  v.  Fisher,  39  Pac.  758,  106  Cal.  224; 
Mellor  V.  Valentine,  3  Colo.  255;  Keystone  Min.  Co,  v.  Gallagher,  5  Colo.  23; 
Tritch  v.  Norton,  15  Pac.  680,  10  Colo.  337;  St.  Louis  &r  P.  R.  Co.  v.  Kerr,  38 
N.  E.  638,  153  111.  182;  Fleming  v.  Bumgamer,  29  Ind.  424;  Kellenberger  v. 
Boyer,  37  Ind.  188;  Monroe  v.  West,  12  Iowa,  119;  Jones  v.  Swan,  21  Iowa, 
181;  Nellson  v.  Railway  Co..  44  Iowa,  71;  Delaware  R.  Const.  Co.  v.  Daven- 
port &  St  P.  Ry.  Co.,  46  Iowa,  406;  Iowa  Mortgage  Co.  v.  Shanquest,  29  N. 
W.  820,  70  Iowa,  124;  Flint  &  AV.  Manuf'g  Co.  v.  Douglass  Sugar  Co.,  54  Kan. 
455,  38  Pac.  566;  Trustees  Caldwell  Inst.  v.  Young,  2  Duv.  (Ky.)  582;  Mason  v. 
Heyward,  5  Minn.  74  (Gil.  55);  Cogel  v.  Mickow,  11  Minn.  475  (Gil.  354);  Mil- 
ner  v.  Norris.  13  Minn.  455  (Gil.  424);  Miller  v.  Stoddard,  56  N.  W.  131,  54 
Minn.  486;  Viti  v.  Dixon,  12  Mo.  479;  McAdow  v.  Sturtevant,  41  Mo.  App. 
220;  Henry  &  Coatsworth  Co.  v.  Fisherdick,  55  N.  W.  643,  37  Neb.  207;  James 
v.  Van  Horn,  39  N.  J.  Law,  363;  Meehan  v.  Williams,  2  Daly  (N.  Y.)  367: 
Brown  V.  Zeiss,  59  How.  Prac.  (N.  Y.)  345;  Chadbourn  v.  Williams,  71  N.  C. 
444;  Burr  v.  Maultsby,  6  S.  E.  108,  99  N.  C.  263;  Choteau  v.  Thompson,  2  Ohio 
fit  125;  Hart  v.  Iron  Works,  37  Ohio  St.  75;  Kendall  v.  McFarland,  4  Or.  292; 
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And  it  has  been  held  that  the  fact  that  the  claim  filed  did  not  show 
the  date  of  the  first  delivery  of  the  materials  for  which  the  lien  was 
claimed  did  not  prevent  the  lien  from  attaching  at  that  date.**  In 
many  cases  the  statutes  expressly  declare  that  the  lien  shall  date 
from  the  beginning  of  the  work,  while  in  others  the  result  is  due  to 
necessary  implication  from  the.  language  of  the  act.  Thus,  where 
the  statute  declares  that  a  mechanic's  lien  shall  be  superior  to  any 
other  lien  that  attaches  after  the  commencement  of  the  work,  the 
lien  "necessarilv  relates  back  to  the  time  when  the  work  was  be- 
gun."  The  same  result  follows  when  the  statute  gives  the  me- 
chanic a  lien  to  the  extent  of  the  owner's  interest  at  the  time  of  the 
commencement  of  the  work,"  or  when  it  declares  that  if  at  the  time 
the  work  is  begun  the  person  who  causes  the  work  to  be  done  owns 
the  fee  the  land  shall  be  subject  to  the  lien,**^  or  when  it  gives  a 
lien  against  all  persons  except  incumbrancers  by  judgment  rendered 
or  by  instrument  recorded  before  commencement  of  the  work.** 
The  beginning  of  the  work,  being  an  open  and  notorious  act,  seems 
a  more  equitable  time  for  dating  the  lien,  so  far  as  third  persons  are 

A^'andevender's  Case,  2  Browne  (Pa.)  304;  Green  v.  Williams,  21  S.  W.  520.  92 
Tenn.  220;  Schultze  v.  Brewing  Co.,  21  S.  W.  160,  2  Tex.  Civ.  App.  236; 
Oriental  Hotel  Co.  v.  Griffiths  (Tex.  Snp.)  33  S.  W.  652;  Teahen  v.  Nelson,  23 
Pac.  704,  6  Utah,  563;  Morrison  v.  Carey-Lombard  Co.,  33  Pac.  238,  9  Utah, 
70;  Cary-Lombard  Lumber  CJo.  v.  Partridge,  37  Pac.  572,  10  Utah,  322;  Charles- 
ton Lumber  &  Manufg  CJo.  v.  Brook  my  er,  18  W.  Va.  586;  Rees  v.  Ludlngton, 
13  Wis.  276;  Crocker  v.  Currier,  27  N.  W.  825,  65  Wis.  662;  In  re  Dey,  Fed. 
Cas.  No.  3,871,  9  Blatchf.  285;  In  re  Coulter,  Fed.  Cas.  No.  3,276,  5  N.  B.  R. 
64;  Courtney  v.  Insui'ance  Co.,  1  C.  C.  A.  249,  49  Fed.  309;  Central  Trust 
Co.  V.  Richmond,  N.  I.  &  B.  R.  Co.,  15  C.  C.  A.  273,  68  Fed.  90;  McVean  v. 
Tiffin,  13  Ont.  App.  4. 

12  Courtney  v.  Insurance  Co.,  1  C.  C.  A.  249,  49  Fed.  309. 

13  American  Fire  Ins.  Co.  v.  Prlngle,  2  Serg.  &  R.  (Pa.)  138;  Mellor  v.  Valen- 
tine, 3  Colo.  258;  Keystone  Mln.  Co.  v.  Gallagher,  5  Colo.  23;  Allen  y.  Sales, 
50  Mo.  28;  Welch  v.  Porter,  63  Ala.  225;  In  re  Coulter,  Fed.  Cas.  No.  3,276, 
5  N.  B.  R.  64;  Charleston  Lumber  &  Manurg  Co.  v.  Brockmyer,  18  W.  Va. 
586;   Davis  v.  Bilsland,  18  WaU.  659. 

1*  Morrison  v.  Carey-Lombard  Co.,  33  Pac.  238,  9  Utah,  70.  It  was  held  in 
this  case  that  it  made  no  difference  that  another  section  of  the  act  declared  that, 
where  the  subcontractor  filed  a  notice  of  intention  to  claim  a  lien,  his  lien 
should  attach  from  the  time  he  filed  such  notice. 

15  Brown  V.  Zeiss,  59  How.  Prac.  (N.  Y.)  345. 

!•  Monroe  v.  West,  12  Iowa,  119. 
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concerned,  than  the  time  the  contract  is  entered  into,  since  that  is 
an  act  of  which  third  persons  have  no  notice. 

As  to  Subcontractors. 

§  54.  Where  the  statute  expressly  declares  that  mechanics'  liens 
shall  be  preferred  to  all  other  liens  originating  after  the  commence- 
ment of  the  building,  the  liens  of  material  men  and  subcontractors 
relate  back  to  the  time  the  first  work  was  done  on  the  building,  and 
not  merely  to  the  time  the  claimants  began  to  do  work  or  to  furnish 
materials.^ ^  Thus  where  a  building  is  constructed  under  an  entire 
contract  between  the  owner  and  the  original  contractor,  the  liens  of 
all  subcontractors  who  furnished  material  or  performed  labor  at  any 
time  during  the  construction  attach,  by  relation,  as  of  the  date  of  the 
commencement  of  the  work,  for  the  reason  that  the  original  contract- 
or's lien  attaches  at  that  time.**  And  under  a  statute  which  pro- 
vides that  mechanics'  liens  shall  have  precedence  over  any  mortgage 
made  after  commencement  of  work  on  any  contract  for  the  erection 
of  any  building,  a  subcontractor's  lien  dates  from  the  time  the  prin- 
cipal contractor  begins  work  on  the  building."  It  has  also  been 
held  that  under  a  statute  giving  a  mechanic's  lien  for  material  fur- 
nished for  the  erection,  alteration,  or  repair  of  any  building,  and  for 
labor  performed  in  putting  up  any  fixtures  or  machinery  in,  or  at- 
tached to,  any  such  building,  and  declaring  that  such  liens  shall 
be  preferred  to  all  other  liens  or  incumbrances  which  may  attach 
to  the  land  or  buildings  '^subsequent  to  the  commencement  of  such 
building,  the  furnishing  or  putting  up  of  such  fixtures  or  machinery," 
etc.,  a  lien  for  material  (not  fixtures  or  machinery)  furnished  for  and 
used  in  the  erection  of  a  building  dates  from  the  actual  commence- 
ment of  the  building,  and  not  from  the  time  the  material  is  fur- 
nished and  placed  on  the  lot  on  which  the  building  is  subsequently 
erected.*" 

IT  Taylor  v.  Railway  Co.,  Fed.  Cas.  No.  13,783,  4  Dill.  570;  Dubois'  Adm*r  v. 
WIlMHi'8  Trustee,  21  Mo.  213;  Apperson  v.  Farrell,  20  S.  W.  514,  56  Ark.  640; 
Browne  v.  Smith,  2  Browne  (Pa.)  230,  note;  Lookout  Lumber  Co.  v.  Mansion 
Hotel  &  B.  Ry.  Co.,  14  S.  E.  35, 109  N.  C.  658. 

It  Glass  T.  Freeburg,  52  N.  W.  900,  50  Minn.  386. 

1*  Merrigan  v.  English,  22  Pac.  454,  9  Mcmt.  113. 

so  Kansas  Mortg.  Co.  y.  Weyerhaeuser,  29  Pac.  153,  48  Kan.  835. 
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§  55.  There  are,  however,  son^e  decisions  that  hold  that  the  lien  of 
a  mechanic  attaches  when  he  commences  to  furnish  material  or  to 
perform  labor,  and  not  at  the  beginning  of  the  construction  of  the 
improvement  on  which  he  labors  or  for  which  he  furnishes  material.^ ^ 
This  has  been  held  where  the  statute  declared  that  the  lien  should 
relate  back  to  the  commencement  of  the  work.''^  Where  the  stat- 
ute provides  that  on  filing  the  proper  account  for  a  mechanic's  lien 
the  same  shall  operate  as  a  lien  for  two  years  "fmm  the  commence- 
ment of  the  labor  or  the  furnishing  such  materials,"  it  has  been 
held  that  the  word  "commencement"  qualifies  both  "labor"  and  "fur- 
nishing," and  the  material  man's  lien  dates  from  the  time  of  the  first 
delivery.*'  Under  a  statute  which  gives  a  lien  to  every  person  per- 
forming labor  or  furnishing  material  to  be  used  in  the  construction 
of  any  building  for  the  work  done  or  material  furnished  by  each,  re- 
spt^ctively,  it  has  been  held  that  a  material  man  can  claim  a  lien  only 
from  the  time  he  commenced  to  furnish  material  for  the  building; 
and,  if  such  time  is  subsequent  to  the  creation  of  a  mortgage  lien,  of 
which  he  has  notice,  his  claim  for  material  is  subject  thereto,  though 
the  building  was  in  process  of  construction  when  the  mortgage  was 
executed,  and  though  the  contractor's  lien  may  be  prior  to  the  mort- 
gage.2* 

When  is  a  Building  BegunP 

§  56.  In  this  connection,  the  question,  when  is  a  building  beguik? 
has  more  than  once  come  before  the  courts.  The  answer  usually  is 
that  the  building  is  begun  when  the  first  permanent  work  is  done 
on  the  lapd.  Thus  it  has  been  held  that  the  excavation  for  the 
foundation  or  cellar  is  the  commencement  of  the  building,  within 
the  meaning  of  the  mechanic's  lien  law.  This  excavation  is  the  co.i- 
structive  notice  intended  by  the  legislature  to  all  who  might  propose 
either  to  purchase  or  to  acquire  liens  upon  the  property ;  and  it  makes 
no  difference  that  the  excavation  is  made  by  the  owner  himself,  or 
under  his  direction,  and  not  under  a  contract.^*     In  other  cases  it 

21  Henry  &  Coatsworth  Co.  v.  Fisherdick,  55  N.  W.  043,  37  Neb.  207;  Welch 
V.  Porter,  (13  Ala.  225. 
2  2  Barber  v.  Reynolds,  44  Cal.  519. 

2  3  Courtney  v.  Insurance  Co.,  1  C.  C.  A.  249,  49  Fed.  309. 
2*  Mechanics'  Mill  &  Lumber  Co.  v.  Denny  Hotel  Co.  (Wash.)  32  Pac.  1073. 
25  Mutual  Ben.  Life  Ins.  Co.  v.  Rowand,  26  N.  J.  Bq.  389;  Pennock  v.  Hoover, 
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is  said  that  attaching  to  the  land  any  mateioal  used  in  constructing 
a  building  is  the  commencement  of  such  building.^*  But  merely 
placing  the  materials  on  the  ground  is  not  a  commencement  of  the 
building,*^  though  it  has  been  held  in  one  case  that  making  window 
frames  which  were  afterwards  used  in  a  house  was  the  beginning 
of  the  house  where  such  frames  were  made  before  the  cellar  wa» 
excavated,**  and  in  another  that  when  the  materials  for  the  erec- 
tion of  a  building  are  bought  and  taken  on  the  land,  and  are  there 
mortised  and  prepared  for  erection,  the  building  is  begun.^®  Un- 
der a  peculiarly  worded  statute,  which  made  the  lien  date  from  the 
commencement  of  the  building  or  **the  laying  of  stock,"  it  was  held 
that  the  term  'Haying  of  stock"  meant  the  beginning  of  work  by 
placing  the  materials  on  or  adjacent  to  the  land,  and  that  work  done 
on  the  materials  away  from  the  land  did  not  constitute  a  beginning 
of  the  building  or  a  laying  of  stock.^^  In  some  cases  the  lien  is  made 
to  date  from  "the  visible  commencement"  of  the  building,*^  and  it 
has  been  said  a  building  is  begun  when  the  permanent  work  on  the 
ground  has  progressed  so  far  as  to  inform  reasonable  observers  that 
it  is  designed  for  the  erection  of  a  building.*^  The  commencement 
of  a  building  has  also  been  defined  as  the  first  labor  done  on  the 
ground  which  is  made  the  foundation  of  the  building,  and  is  to  form 
part  of  the  work  suitable  and  necessary  for  its  construction.''*  But 
laying  off  the  ground  for  buildings  and  driving  pegs  in  the  ground 
to  mark  the  location  does  not  constitute  a  commencement  of  the 
building.**  Neither  does  clearing  the  ground  of  stumps  and  other 
obstructions,  that  would  render  insecure  the  foundations  to  be  built, 
even  though  such  work  was  included  in  the  contract  for  the  construc- 

5  Rawle  (Pa.)  291;  Bassett  v.  Swarts,  21  Atl.  352,  17  R.  I.  215;  Kansas  Mortg. 
Co.  V.  Weyerhaeuser,  29  Pac.  153,  48  Kan.  335;  Thomas  v.  Mowers,  27  Kan. 
205;  Parrish's  Appeal,  83  Pa.  St.  121. 

»•  Chapman  v.  Wadleigh,  33  Wis.  267;   Jessup  v.  Stone,  13  Wis.  466. 

2T  Kansaa  Mortg.  Co.  v.  Weyerhaeuser,  29  Pac.  153,  48  Kan.  335. 

*•  Nichols  V.  Culver,  51  Conn.  181. 

*•  James  v.  Van  Horn,  39  N.  J.  Law,  363. 

*•  Farmers*  Bank  v.  Winslow,  3  Minn.  86  (Gil.  43);  Knox  y.  Starks,  4  Minn. 
20  (GU.  7). 

<i  MUler  V.  Stoddard,  56  N.  W.  131,  54  Minn.  486. 

33  Jacobus  V.  Insurance  Co.,  27  N.  J.  Eq.  604. 

"  Conrad  v.  Starr,  50  Iowa,  470.  *«  Brooks  v.  Lester,  36  Md.  70. 

(Gl) 


§   58  MECHANICS'   LIENS.  (Ch.   4 

tion  of  the  buildings.'"  And  where  a  furnace  was  blown  out  on  ac- 
count of  defects  in  its  plan  and  construction,  and  money  was  then 
raised  on  mortgage  by  which  all  the  mechanics'  claims  then  due,  ex- 
cept one,  were  paid,  and  the  furnace  was  reconstructed,  it  was  held 
that  liens  for  the  reconstruction  work  did  not  relate  back  to  the  be- 
ginning of  the  work  on  the  furnace,  so  as  to  cut  out  the  mortgage,  for 
the  reason  that  the  original  construction  might  be  considered  as  fin- 
ished when  the  mortgage  was  given.^® 

§  57.  Whether  grading  a  lot,  on  which  a  house  is  afterwards  built, 
is  done  as  part  of  the  work  of  construction,  so  as  to  constitute  a 
commencement  of  the  building,  is  a  question  of  fact  depending  on 
the  circumstances  of  each  particular  case.'^  But  the  filling  of  a 
lot  covered  with  water,  to  improve  it,  and  without  any  intention  to 
build  thereon,  is  not  the  commencement  of  a  building  erected  thereon 
immediately  after  the  completion  of  the  filling.'*  And  where  an 
owner  of  city  lots  which  were  very  much  below  grade,  and  covered 
in  many  places  with  stagnant  water,  constructed  foundation  walla 
and  put  in  a  tank  on  some  of  them  without  any  intention  of  erect- 
ing buildings  at  that  time,  and  chiefly  as  an  economical  mode  of  get- 
ting rid  of  the  standing  water,  it  was  held  that  the  construction  of 
these  foundation  walls  was  not  the  commencement  of  a  building 
afterwards  erected  on  them.'"  In  a  recent  case  it  appeared  that 
by  mistake  the  building  was  begun  on  a  lot  which  did  not  belong  to 
the  person  who  made  the  contract.  On  discovering  the  mistake  he 
had  the  work  stopped,  and  paid  the  contractor  in  full  for  the  work 
then  done.  Afterwards  he  bought  the  lot,  and  employed  the  same 
contractor  to  finish  the  building.  It  was  held  that  the  old  con- 
tract was  ended  when  the  work  stopped,  and  that  the  contractor's 
lien  for  filnishing  the  house  only  dated  back  to  the  time  the  work 
was  resumed.*^ 

§  58.  Under  a  statute  making  liens  upon  buildings  for  work  and 
materials  furnished  in  their  construction  attach  as  soon  as  the  build- 

8  5  Central  Tru8t  Co.  v.  Cameron  Iron  &  Coal  Co.,  47  Fed.  136. 
8«  Thoma's  Estate,  76  Pa.  St.  30. 

87  Kelly  V.  Roseustock,  45  Md.  389. 

88  Klene  v.  Hodge,  57  N.  W.  717,  90  Iowa,  212. 
88  Jean  v.  Wilson,  38  Md.  288. 

40  Tritch  V.  Norton,  15  Pac.  680,  10  Colo.  337. 
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ing  is  begun,  and  declaring  that  machines  shall  be  subject  to  liens 
in  like  manner  as  buildings,  it  has  been  held  that  the  lien  on  a 
machine  commences  as  soon  at  least  as  the  mechanic  begins  to  put 
it  up/*^  A  statutory  provision  giving  a  lien  for  work  and  materials 
preference  over  all  other  incumbrances  which  may  be  attached  after 
the  commencement  of  the  building  may  apply  as  well  to  the  lien  of 
a  subcontractor  as  to  that  of  a  contractor/*  Where  it  is  important 
to  know  at  what  hour  of  the  day  a  lien  accrues, — as  where  the  own- 
er conveys  the  land  on  the  very  day  the  work  is  begun, — the  hour 
of  beginning  work  may  be  shown.*' 

Interruption  of  Work. 

§  59.  The  interruption  of  the  construction  of  a  building,  even  for 
several  months,  does  not  prevent  a  mechanic's  lien  from  attaching 
from  the  commencement  of  the  building,  if  the  construction  is  re- 
Bomed  without  change  of  design;  and  there  is  no  abandonment  of 
the  intention  to  prosecute  the  work.**  Thus,  where  cellars  were  dug, 
and  partly  walled,  and  the  builder  then  failed,  and  the  work  ceased 
for  a  time,  but  after  a  considerable  interval  work  was  resumed,  and 
the  buildings  were  completed  substantially  upon  the  original  plans, 
it  was  held  that  the  buildings  were  commenced  when  the  cellar  was 
begun.*'  But  where  a  second  story  was  erected  on  a  building  which 
had  been  previously  roofed  in  and  occupied  as  a  one-story  building, 
it  was  held  that  a  lien  for  materials  furnished  for  the  second  story 
did  not  relate  back  to  the  original  commencement  of  the  building, 
the  construction  of  the  second  story  being  regarded  as  a  new  com- 
mencement.** So  under  a  practice  which  makes  a  sheriff's  sale 
cnt  off  all  prior  liens,  it  was  held  that  where  an  unfinished  building 
was  sold  at  sheriff's  sale  ahd  the  purchaser  afterwards  completed  it, 

41  WeUs  V.  Canton  Co.,  3  Md.  234. 

43  Hydraulic  Press  Brick  Co.  v.  Bormans,  19  Mo.  App.  664;  Great  Western 
rianin^  MUl  Co.  v.  Bormans,  Id.  671. 

«s  Mellor  V.  Valentine,  3  Colo.  259. 

4«  Manhattan  Life  Ins.  Co.  v.  Paulison,  28  N.  J.  Eq.  304.  The  interruption 
in  this  case  was  due  to  the  fact  that  the  season  of  the  year  was  unsuitable  to 
the  prosecution  of  the  work. 

46  Pennock  v.  Hoover,  5  Rawle  (Pa.)  291. 

40  inrliLV.  Uovey,  3  Phila.  (Pa.)  373,  f<rflowing  Norrla'  Appeal,  30  Pa.  St.  122. 
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the  Hen  of  the  mechanics  employed  by  the  purchaser  only  related 
back  to  the  time  when  he  resumed  the  work.*^  And  where  the  own- 
er sells  land  on  which  is  an  unfinished  building,  on  which  he  has 
ceased  work,  and  for  which,  so  far  as  completed,  he  has  fully  paid, 
and  his  vendee  resumes  work  six  months  afterwards,  and  completes 
the  building,  mechanics'  liens  for  work  done  in  completing  the  build- 
ing only  relate  back  to  its  recommencement  by  the  vendee.** 

Delivery  of  Materials. 

§  60.  Materials  for  a  building  are  usually  said  to  be  furnished  when 
they  are  delivered  on  the  premises  on  which  they  are  to  be  used.** 
Thus  where  the  statute  gives  the  material  man  a  lien  from  the  time 
the  material  commenced  to  be  furnished,  his  lien  does  not  attach  at 
the  date  that  he  commenced  preparation  of  the  material  in  another 
state,  but  at  the  time  when  he  delivered  it  at  the  building  as  re- 
quired by  his  contract.*^*^  But  where  the  contract  under  which 
materials  are  furnished  makes  the  material  man's  place  of  business 
the  place  of  delivery,  then  he  may  properly  be  said  to  have  furnished 
the  materials  when  he  has  them  ready  for  delivery  at  his  shop/^ 
As  a  general  rule,  materials  are  held  to  be  furnished  when  they  are 
delivered  at  the  building,  and  not  at  the  time  they  are  actually  used 
hi  its  construction;*^^  but  it  has  been  held  in  Canada  that,  while 
material  men  in  the  first  degree  have  a  lien  from  the  time  they  fur- 
nish the  materials,  material  men  in  the  second  degree  do  not  ac- 
quire a  lien  until  the  materials  are  incorporated  into  the  building.*' 

Where  materials  are  furnished  from  time  to  time,  for  a  particular 
purpose,  as,  for  instance,  for  the  erection  of  a  house,  and  the  dates 
are  so  near  each  other  as  to  constitute  one  running  account,  the  lien 
dates  from  the  time  when  the  first  article  was  supplied,  although, 

47  Stevenson  v.  StonehiU,  5  Whart.  (Pa.)  301. 

*8  Fordham's  Appeal,  78  Pa.  St.  120.  This  was  a  contest  between  the  holders 
of  mechanics'  liens  and  judgment  creditors. 

*o  Wentworth  v.  Tubbs,  55  N.  W.  543,  53  Minn.  388. 

CO  Mechanics'  Mill  &  Lumber  Co.  v.  Denny  Hotel  Go.  (Wash.)  32  Pac.  1073, 
foHowing  WlUiams  v.  Chapman,  17  lU.  423. 

Bi  Tibbetts  V.  Moore,  23  Cal.  213. 

cs  Milner  v.  Norris,  13  Minn.  455  (Gil.  424). 

5  8  Bunting  y.  Bell,  23  Grant  (U.  C.)  584. 
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strictly  speaking^  the  articles  were  not  furnished  under  one  entire 
contract."* 

Change  in  Building:. 

m 

§  61.  Where  the  plan  of  a  building  is  changed  during  construction 
so  as  to  call  for  a  much  larger  building  than  the  one  originally  de- 
signed, the  liens  of  mechanics  and  material  men  for  work  and  ma- 
terials furnished  after  such  change  date  only  from  the  commencement 
of  the  alteration  on  the  ground  as  against  liens  which  accrued  prior 
to  such  change.*^ '^  Thus  where,  after  a  factory  was  begun,  its  plans 
were  changed  so  as  to  adapt  it  to  the  use  of  steam  power  instead 
of  hand  power,  and  to  enlarge  it  greatly,  it  was  held  that  such  en- 
largement constituted  a  new  erection,  so  that  the  liens  of  mechanics 
engaged  in  the  work  of  enlargement  related  back  only  to  the  time 
of  the  change  in  the  plans.  °®  And  where  a  house  is  finished  accord- 
iAg  to  its  original  plan,  and  sold,  a  mechanic  employed  by  the  pur- 
chaser to  paper  certain  rooms  in  the  house  cannot  obtain  a  lien  which 
will  relate  back  to  the  commencement  of  the  house. "^^  But  an  im- 
material alteration  makes  no  difference.  Thus,  where  the  original 
plan  of  a  building  contemplated  that  it  should  be  heated  by  stoves, 
and  pending  its  construction  it  was  decided  to  put  in  steam-heating 
apparatus,  it  was  held  that  there  was  not  such  an  alteration  of  plan 
as  would  prevent  the  lien  of  the  contractor  for  putting  in  the  heat- 
ing apparatus  from  relating  back  to  the  commencement  of  the  build- 
ing" 

64  Choteau  v.  Thompson,  2  Ohio  St.  125. 

•9  Norrls'  Appeal,  30  Pa.  St.  122. 

sc  Smedlej  y.  Oonaway,  6  Clark,  417.  But  a  contrary  rule  seems  to  prevail 
In  Connecticut.  In  a  case  in  that  state  it  appeared  that  a  mechanic  engaged 
to  repair  an  old  bouse  began  to  make  window  frames  therefor  March  25th.  In 
a  few  days  It  was  discovered  that  the  old  house  was  not  worth  repairing,  so 
the  plan  of  repairing  it  was  abandoned,  and  the  meclianic  was  engaged  to  build 
a  new  one  in  its  place.  He  began  to  dig  the  cellar  for  the  new  house  April  1st, 
and  used  in  its  construction  the  window  frames  he  had  previously  begun.  On 
this  state  of  facts  it  was  held  that  the  new  bouse  was  begun  on  March  25th. 
Nichols  V.  Culver,  51  Conn.  181. 

•7  McCree  v.  Campion,  5  Phila.  (Pa.)  9. 

»•  Haxtun  Steam-Heater  Co.  v.  Gordon,  50  N.  W.  708,  2  N.  D.  246. 

MECH .  LIKKS — ^6  (65) 


§    62  MECHANICS'   LIENS.  (Cb.   4 


Division  III.     At  Time  op  Filing  Claim. 

In  General. 

• 

§  62.  Most  mechanic's  liea  statutes  require  the  lien  claimant,  be- 
fore beginning  suit  to  enforce  his  lien,  to  file  his  claim  with  the  re- 
corder of  deeds  or  some  othei*  appropriate  officer;  and  under  the 
statutes  of  some  states  the  lien  does  not  attach  until  such  claim  is 
filed. '^^  This  is  the  case  where  the  statute  declares  that  the  lien 
takes  effect  as  a  mortgage  of  the  date  when  the  claim  is  filed,*® 
or  that  a  lien  arises  upon  "filing  the  notice  of  lien,"  '^  or  that  filing 
the  claim  shall  have  the  same  effect  as  to  notice  as  the  recording  of  a 
mortgage,  •*  or  that  a  lien  may  be  acquired  by  filing  a  claim  within 
a  specified  time,**  as  well  as  where  the  statute  expressly  states  that 
the  lien  shall  attach  when  the  claim  is  filed.  Where,  under  the  stat- 
ute, the  lien  does  not  attach  till  the  claim  is  filed,  the  fact  that  the 
lien  claimant  was  openly  and  notoriously  doing  the  work  before  that 
date  makes  no  difference  as  to  the  date  when  the  lien  attaches.** 
It  has  been  held  in  Alabama  that  as  to  one  who  is  not  a  party  to  the 
suit  to  foreclose  the  lien,  and  who  is  therefore  not  bound  by  the 
recitals  of  the  judgment  of  foreclosure  as  to  the  time  when  the  ma- 

Bo  Conboy  v.  Fricke,  50  Ala.  414;  Loring  v.  Flora,  24  Ark.  151;  Turner  v. 
Strenzel.  11  Pac.  389,  70  Cal.  28;  Wiggins  v.  Bridge,  11  Pac.  754.  70  Cal.  437; 
Cotton  V.  Holden,  1  MacArthur,  463;  Whelan  v.  Young,  21  D.  C.  51;  Robertson 
V.  Barrack,  45  N.  W.  1062,  80  Iowa,  538;  Wilson  v.  Hopkins,  51  Ind.  231;  Mar- 
mlUpn  V.  Archlnard,  24  La.  Ann.  610;  Gay  v.  Bovard,  27  I-a.  Ann.  290;  Slssou 
V.  Holcomb,  26  N.  W.  155,  58  Mich.  634;  Meyer  v.  Berlandi,  40  N.  W.  513,  39 
Minn.  438;  Non  v.  Kenneally,  56  N.  W.  722,  37  Neb.  879;  Develin  v.  Mack, 
2  Daly  (N.  Y.)  94;  McCorkle  v.  Herrnian,  22  N.  E.  948,  117  N.  Y.  297;  Coleman 
V.  Railroad  Co.,  35  Pac.  656,  25  Or.  286;  Hinckley  &  Egery  Iron  Co.  v.  Jamei«, 
51  Vt.  240;  Dobbs  v.  Enearl,  4  Wis.  451. 

•0  Hinckley  &  Egery  Iron  Co.  v.  James,  51  Vt.  240. 

•1  McCorkle  v.  Henman,  22  N.  E.  948,  117  N.  Y.  297;  Tucker  v.  Ormcs. 
1  MacArthur,  652;  Cotton  v.  Holden,  Id.  403;  Quimby  v.  Sloan,  2  E.  D. 
{Smith  (N.  Y.)  594;   Ritchey  v.  Rlsley,  3  Or.  184. 

6  2  SIsson  V.  Holcomb,  26  N.  W.  155,  58  Mich.  634. 

63  Green  v.  Green,  16  Ind.  253;  Millikin  v.  Armstrong,  17  Ind.  456;  Waldo 
V.  Waltei-8,  Id.  534. 

64  Cotton  V.  Holden,  1  MacArthur,  463. 
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terials  /or  which  the  lien  is  claimed  were  furnished,  the  lien  would 
be  treated  as  attaching  when  the  claim  was  filed.*" 

§  63.  Under  statutes  which  make  the  lien  attach  when  the  claim 
is  filed,  thei-e  can  be  no  lien  where  the  contracting  owner  dies  before 
the  claim  is  filed,***  or  where  he  sells  before  that  time,*^  or  where 
the  building  is  totally  blown  down  before  the  filing.**  And  where 
the  lien  is  claimed  by  a  subcontractor  a  transfer  of  the  contractor's 
debt,  either  by  assignment  *"  or  garnishment,^*  or  the  appointment  of 
a  receiver  ^^  before  the  subcontractor's  lien  has  become  fixed  by  the 
filing  of  his  claim,  defeats  his  lien.  Under  an  act  providing,  in  re- 
gard to  mechanics'  liens,  that  "every  building  hereafter  erected  shall 
be  subject  to  a  lien  in  favor  of  the  contractor,  subcontractor,"  etc.,  pro- 
vided that  a  certain  notice  be  filed,  and  that  the  lien  shall  not  be 
enforced  for  a  greater  sum  than  the  amount  of  the  original  contract, 
a  subcontractor  who  fails  to  file  his  claim  until  the  principal  part  of 
the  contract  price  has  been  paid  by  the  owner  to  the  contractor,  in 
accordance  with  the  contract,  can  only  enforce  his  lien  to  the  ex- 
tent of  the  amount  remaining  unpaid.''^ 

Division  IV.     At  Time  of  Serving  Notice, 

In  (General. 

§  64.  Where  the  statute  authorizes  the  owner,  on  being  notified 
by  a  subcontractor  that  he  claims  a  lien,  to  retain  the  amount  of 
such  claim  out  of  money  due  or  to  become  due  the  contractor,  the 
lien  of  the  subcontractor  attaches  when  he  gives  such  notice.^*    In 

•s  Young  V.  Stoutz,  74  Ala.  574. 

«•  Dobbs  V.  Enearl,  4  Wis.  451;  Brown  v.  Zeiss,  9  Daly  (N.  Y.)  240;  Crystal 
T.  Flannelly,  2  B.  D.  Smith  (N.  Y.)  583;  Tubrldy  v.  Wright,  27  N.  Y.  Supp.  978, 
7  Misc.  Rep.  403. 

•7  Ernst  v.  Reed,  49  Barb.  (N.  Y.)  367;  Quimby  v.  Sloan,  2  E.  D.  Smith  (N. 
Y.)  594;  Jackson  v.  Sloan,  Id.  616;  Loring  y.  Flora,  24  Ark.  151. 

••  Schukraft  v.  Ruck,  6  Daly  (N.  Y.)  1. 

••Stevens  v.  Ogden,  29  N.  E.  229,  130  N.  Y.  182,  reversing  Stevens  v. 
Ueynoldfl,  7  N.  Y.  Supp.  771,  54  Hun.  419. 

TO  Coleman  v.  Railroad  Co..  35  Pac.  656,  25  Or.  286. 

Ti  McCorkle  v.  Herrman,  22  N.  E.  948.  117  N.  Y.  297. 

T«  Wbelan  v.  Young,  21  D.  C.  51. 

Ts  Cahoon  v.  Levy,  6  Cal.  295;  Brennan  v.  Marsh,  10  Cal.  435;  Craig  v.  Smith, 
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such  case  the  subcontractor  has  no  lien  where  the  contractor's  debt 
has  been  previously  extinguished  by  payment  in  full,'*  or  has  been 
transferred  by  assignment  or  garnishment '•  before  the  subcon- 
tractor gives  notice. 

87  N.  J.  Law,  549;  Copeland  v.  Manton,  22  Ohio  St.  398;  Dorestnn  v.  Kiieg, 
29  N.  W.  576.  66  Wis.  604.    See  poet,  S  367. 

74  Knowlea  v.  Jooet,  13  Oal.  620;  Renton  v.  Ck)nley,  49  Cal.  185;  WeUs  v. 
Gahn,  51  OaL  423. 

7B  Oralg  V.  Smith,  37  N.  J.  Law,  549;  Oopeland  t.  Manton,  22  Ohio  St.  8d8. 

7«  Dorestan  v.  Krleg,  29  N.  W.  576,  66  Wis.  604;  Gonboy  y.  Fricke,  50  Ala, 
414;  Gahoon  v.  Levy,  6  Oal.  295. 
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Division  I.    The  Contract. 

Only  Contractual  Rig^hts  Secured  by  Liien. 

§  65.  Mechanics'  liens,  being  based  on  contract,  only  secure  debts 
due  under  some  contract.  Therefore  a  contractor  who  is  wrongfully 
prevented  by  the  owner  from  fully  performing  his  contract  has  no 
lien  for  damages  caused  thereby,  although  he  has  a  right  of  action 
for  such  damages.^  In  like  manner  the  subcontractor  is  not  entitled 
to  a  lien  for  damages  and  expense  incurred  through  idleness  en- 
forced, or  on  account  of  work  made  necessary,  by  the  default  or  neg- 
ligence of  the  principal  contractor,^  nor  can  a  subcontractor  claim  a 
lien  for' work  which  the  contractor  prevented  him  from  doing.'  And, 
where  the  owner  rescinds  the  contract  before  anv  work  is  done  un- 
der  it,  the  contractor's  remedy  is  confined  to  his  action  for  breach 
of  contract  He  cannot  furnish  work  and  materials  after  the  res- 
cission, and  claim  a  lien  therefor.*  In  a  recent  case  it  appeared 
that  B.  exchanged  his  farm  for  R.'s  house  and  lot,  it  being  agreed 
that  R.  should  pay  the  mortgage  on  the  house,  and  B.  pay  him  the  dif- 
ference of  $250  in  the  value  of  the  premises  in  work  and  material 
to  be  furnished  for  a  house  being  built  by  R.  B.  did  the  work  and 
furnished  the  material,  but  R.  failed  to  pay  the  mortgage.  It  was 
held  that  B.  could  not,  for  this  reason,  claim  a  mechanic's  lien  on  the 
house  to  enforce  payment  for  the  work  and  material,  for  the  reason 
that  the  debt  was  not  for  work  done  on  the  house  but  for  failure  to 
pay  the  mortgage."  To  entitle  a  mechanic  to  his  lien,  it  is  not  nec- 
essary that  every  item  furnished  should  be  contemplated  and  spe- 

1  Morgan  v.  Taylor  (CJom.  PI.)  5  N.  Y.  Supp.  920;  Wolf  v.  Horn,  33  N.  Y. 
Supp.  173,  12  Misc.  Rep.  100;  St.  John's  &  H.  R.  Co.  v.  Bartola.  9  South.  853, 
28  Fla.  82;  Hale  v.  Johnson,  6  Kan.  137.  Lien  claims  do  not  include  claims 
for  "loss  of  time  to  men,"  or  "delay,  risk,  and  inconvenience  to  contract 
work."  Lee  v.  Brayton  (R.  I.)  26  Atl.  250.  And  a  sul)contractor  has  no  lien 
upon  unliquidated  damages  due  to  the  contractor  on  account  of  a  violation 
of  the  contract  on  the  part  of  the  owner.  Miner  v.  Hoyt,  4  Hill  (N,  Y.)  193; 
Hoyt  V.  Miner,  7  Hill  (N.  Y.)  525. 

2  Tabor  v.  Armstrong,  12  Pac.  157,  9  Ck)lo.  285. 

8  Dennistoun  v.  McAllister,  4  E.  D.  Smith  (N.  Y.)  729. 

*  Horr  V.  siavik,  35  lU.  App.  140. 

5  Brown  v.  Rodocker,  21  N.  W.  IGO,  65  Iowa,  55. 
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cifically  named  at  the  time  of  making  the  contract.'  Thus  where 
the  contract  is  for  materials  for  building  a  house  generally,  "extras" 
subsequently  ordered  will  be  covered  by  the  lien.^ 

m 

Elements  of  Contract. 

§  66.  Where  there  is  lo  statutory  requirement  to  that  effect,  the 
contract  need  not  describe  the  land  on  which  the  work  is  to  be  done,® 
and  an  erroneous  description  of  it  in  the  written  contract  is  not 
fatal  to  the  lien.*  It  is  enough  that  the  materials  for  which  a  lien 
.  is  claimed  were  furnished  under  a  contract  for  the  purpose  of  being 
used  on  or  about  a  building,  and  were  so  used  although  the  par- 
ticular building  was  not  mentioned  or  understood  at  the  time  the 
contract  was  made.^®  It  is  indispensable  that  the  party  with  whom 
the  contract  is  made  should  have  some  interest  in  the  land,^^  and 
therefore  a  mere  occupant  without  title  cannot  make  a  contract 
which  will  entitle  the  contractor  to  a  lien.**  It  makes  no  differ- 
ence that  the  contract  was  made  out  of  the  state."     It  was  former- 

«  Jones  V.  Swan,  21  Iowa,  181 ;  Stockwell  v.  Carpenter,  27  Iowa,  119. 
T  Wetmore  v.  Marsh,  47  N.  W.  1021,  81  Iowa,  677;  McAuley  v.  Mildrum,  1 
Daly  (N.  Y.)  396.    But,  where  the  contract  is  specific,  extra  worlc,  not  in  any 
manner  provided  for  in  the  contract,  is  not  included  within  the  provisions  of 
the  mechanic's  lien  law.    Foley  v.  Alger,  4  B.  D.  Smith  (N.  Y.)  719. 

«  Yancy  v.  Morton,  29  Pac.  1111,  94  Cal.  558;  San  Diego  Lumber  Co.  v. 
Wooldredge,  27  Pac.  431,  90  Cal.  674;  Montandon  v.  Deas.  14  Ala.  33.  In 
Texas  it  is  sufficient  if  there  is  enough  in  the  contract  to  identify  the  prop- 
erty. Myers  v.  Maverick  (Tex.  Civ.  App.)  27  S.  W.  950,  1083;  Houston  v. 
Myers,  30  S.  W.  912.  88  Tex.  120. 
•  Oark  V.  Planning,  90  Ul.  380. 

!•  Cotes  V.  Shorey,  8  Iowa,  416.  The  statute  construed  hi  this  case  gave  a 
lien  for  work  and  materials  furnished  ''especially  for  any  building."  But  in 
the  caae  of  Burkhart  v.  Reisig,  24  lU.  529,  it  was  said  that  a  contract  to  buUd 
a  stationary  engine  and  set  it  up  "in  the  city  of  Chicago"  wUl  not  sustain  a 
lien  on  the  lot  in  Chicago  in  which  the  engine  is  afterwards  set  up,  since  the 
contract  has  no  reference  to  any  particular  lot  or  tract  of  land. 
"  Tracy  v.  Rogers,  69  111.  664. 

uDierks  v.  Walrod,  23  N.  W.  751,  66  Iowa,  354;' Little  v.  Vredenburgh,  1(J 
lU.  App.  189. 

IS  Fagan  v.  Machine  Co.,  65  Tex.  324;  Thurman  v.  Kyle,  71  Ga.  628;  Atkins 
T.  Little,  17  Minn.  357  (GU.  320);  Gaty  v.  Casey,  16  lU.  189;  United  States  Inv. 
Co.  V.  Phelps  &  B.  WlndmUl  Co.,  37  Pac.  982,  54  Kan.  144. 
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\j  held  in  Massachusetts  that  if  labor  and  materials  were  furnished 
under  an  entire  contract,  with  no  stipulation  as  to  a  separate  price 
for  either,  and  under  such  circumstances  that  there  could  not  be 
a  lien  for  the  materials,  there  could,  be  none  for  the  labor.^*  A  sub- 
sequent statute  gave  the  right  to  a  lien  for  the  labor  in  such  case, 
"provided  it  can  be  distinctly  shown  what  such  labor  was  worth."  ^' 
But,  if  the  charges  for  labor  and  materials  are  so  mingled  that  they 
cannot  'be  determined  respectively,  there  can  still  be  no  lien.*'  A 
contract  to  "furnish  and  deliver"  certain  articles  of  woodwork  for  a 
house,  "all  prepared,"  though  it  necessitates  special  manufacture,  is 
not  an  "agreement  for  labor  and  materials,"  nor  does  it  create  a  debt 
"for  labor,"  so  as  to  entitle  the  party  furnishing  the  woodwork  to  a 
mechanic's  lien  therefor  under  the  Massachusetts  statute.*' 

§  67.  Where  the  statute  declares  that  whoever  performs  labor  or 
furnishes  materials  shall  have  a  lien,  the  lien  is  not  lost,  though 
the  contract  is  to  furnish  distinct  items  of  material  or  perform  dis- 
tinct items  of  labor  to  be  paid  for  as  the  work  progresses.*'  A 
statute  which  provides  for  payment  of  sums  due  for  services  implies 
the  existence  of  a  contract.*®  In  order  to  establish  a  lien  it  must 
appear  that  the  work  and  materials  for  which  it  is  claimed  were  fur- 
nished in  conformity  to  the  terms  of  the  contract  with  the  owner.** 
Where  the  statute  bases  the  lien  upon  a  contract  made  with  the 
owner  or  his  agent,  there  is  no  lien  unless  the  contract  is  such  that 
the  owner  is  personally  liable  for  the  lien  debt.**  It  makes  no  dif- 
ference in  such  case  that  the  owner  knew  that  the  lien  claimant 

14  Graves  y.  Bemis,  S  Allen  (Mass.)  573;  Morrison  v.  Mlnot,  5  Allen  (Mass.) 
403.  But  even  in  such  case  a  lien  might  lie  for  extra  labor  furnished  outside 
the  contract.    Mulrey  v.  Barrow,  11  AUen  (Mass.)  152. 

1 5  Casey  v.  Weaver,  6  N.  E.  372,  141  Mass.  280.  Under  said  statute  a  con- 
tractor may  charge  a  profit  on  his  own  and  others'  labor  above  the  going  price 
of  that  class  of  labor  in  the  market,  "if  it  can  be  distinctly  shown  what  such 
labor  was  worth."    Borden  v.  Mercer,  39  N.  E.  413,  163  Mass.  7. 

16  Ellenwood  v.  Burgess,  11  N.  E.  755,  144  Mass.  534;  Smith  v.  Emerson,  120 
Mass.  im. 

17  Tracy  v.  Wetherell,  42  N.  E.  497,  165  Mass.  113. 

18  MUner  v.  Norris,  13  Minn.  455  (Gil.  424). 
i»  Howard  v.  Moore,  20  Fla.  163. 

20  Dixon  V.  La  Farge,  1  E.  D.  Smith  (N.  Y.)  722;  Gay  v.  Brown,  Id.  725. 

21  Miller  v.  Holllngsworth,  33  Iowa,  224;  Muldoon  v.  Pitt,  54  N.  Y.  269. 
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was  famishing  materials.^*  It  has  been  held  that  a  general  em- 
ployment of  a  carpenter  by  a  contractor  to  work  in  getting  out  finish 
for  the  buildings  *of  two  different  persons  in  process  of  erection,  at 
day's  wages  to  be  afterwards  fixed,  is  a  sufficiently  definite  contract 
for  the  foundation  of  a  mechanic's  lien  by  the  carpenter  for  the 
labor  performed  on  the  finish  for  one  of  the  buildings.^*  But  it  has 
also  been  held  that  a  mechanic  employed  to  work  on  a  house  at  the 
rate  of  two  dollars  and  a  half  per  day,  no  other  terms  of  contract 
being  agreed  on,  was  not  working  by  contract,**  and  that  a  me- 
chanic who  makes  no  contract  for  the  work,  but  merely  labors  by  the 
day,  has  no  lien.*^ 

Oral  and  Written  Contracts. 

§  68.  In  the  absence  of  a  statutory  requiremettt,  the  contract  need 
not  be  in  writing.**  Thus  a  request  for  work  to  be  done  and  a  prom- 
ise to  pay  for  it  followed  by  the  doing  of  the  work  is  a  sufficient 
contract  to  sustain  a  lien.*^  And  it  has  been  held  that  where  sub- 
contractors, justly  apprehensive  that  the  original  contractor  would 
not  pay  them,  were  about  to  abandon  the  work,  and  were,  by  the 
owner's  oral  promise  to  pay  them,  induced  to  continue  and  com- 
plete  the  work,  the  case  was  not  so  within  the  statute  of  frauds  as 
to  prevent  their  enforcing  a  mechanic's  lien  as  original  contractors, 
if  they  fixed  the  same  according  to  the  terms  of  the  statute  therefor.^* 
And  where  the  owner  of  a  house  that  was  being  built  by  contractors 
told  certain  furnace  manufacturers  with  whom  the  contractors  had 
negotiated  for  a  furnace  for  the  house  that  he  desired  a  more  ex- 

22  Woodward  v.  Mcl^ren,  100  Ind.  588. 

"  Wilson  V.  Sleeper,  131  Mass.  377. 

24  MitcheU  v.  Martin,  3  Plttsb.  B.  474. 

2s  Myers  v.  Buchanan,  46  Miss.  420.    Sea  post,  S  239. 

2«  Cutcliff  V.  Me  Anally,  7  South.  331,  88  Ala.  507;  Cotes  v.  Shorey,  8  Iowa, 
416;  Spillman  v.  Gaines,  13  Ky.  Law  Bep.  328;  Parsons  t.  Gopeland,  33  Me. 
370;  Whitford  v.  NeweU,  2  Allen  (Mass.)  424;  Batchelder  v.  Hutchinson,  37  N. 
E.  452,  161  Mass.  462;  Simpson  v.  Hutchinson,  Id.;  Harrison  v.  Brceden,  7 
How.  (Miss.)  670;  Bichardson  &  Boynton  Co.  y.  Beid,  3  N.  Y.  Supp.  224,  50 
Hun,  606;  Pool  v.  Sanford,  52  Tex.  621;  State  y.  Cherokee  Manuf'g  Co.,  22 
8.  W.  253,  2  Tex.  Ciy.  App.  588. 

27  Batchelder  y.  Hutchinson,  37  N.  £.  452,  161  Mass.  462. 

«•  Pool  y.  Sanford,  52  Tex.  621. 
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pensive  furnace  than  the  one  spoken  of,  and  substantially  promised 
to  pay  for  it,  to  which  arranj^ement  the  contractors  consented,  it 
was  held  that  this  was  sufficient  to  constitute  a*contract  between 
the  owner  and  the  manufacturers  on  w^hich  a  lien  for  the  furnace 
might  be  sustained.^*  Where  the  statute  provides  that  the  contract 
must  be  in  writing  when  the  amount  to  be  paid  exceeds  f  1,000,  it 
is  not  necessary  for  the  contract  to  be  in  writing  when  the  contract 
price  is  less  than  that  sum.'^^  A  mechanic  who,  while  erecting  a 
building  under  a  written  contract,  agrees  orally  with  the  owner  to 
build,  and  does  build,  an  additional  room,  which  is  made  a  part  of 
the  original  building,  is  entitled  to  a  lien  on  the  whole  building  for 
the  work  done  under  the  oral  agreement.^ ^  In  Louisiana  the  con- 
tract must  be  in  writing,  and  must  be  registered  when  the  amount 
is  over  fSOO." 

§  69.  In  some  states  the  contract  must  be  in  writing  when  it  is 
sought  to  enforce  a  mechanic's  lien  on  a  homestead.^^  Where  the 
statute  requires  the  contract  to  be  in  writing,  a  written  contract  ta 
build  a  house  according  to  specifications  ^'hereto  annexed"  is  insuffi- 
cient where  no  specifications  are  in  fact  attached  thereto.'*  And 
promissory  notes  which  state  that  they  are  given  for  materials  fur- 
nished and  work  done  upon  a  certain  described  house  do  not  consti- 
tute a  contract  for  such  work  and  materials.*'^  But  an  instrument 
in  the  form  of  a  penal  bond  signed  by  the  contmctor  and  sureties, 
which  recites  all  the  terms  of  the  contract,  is  a  sufficient  written 
contract.**  Where  the  statute  does  not  expressly  so  i^equire,  it  is 
not  necessary  that  a  written  contract  under  which  a  lien  is  claimed 
should  be  signed  by  the  owner  of  the  land.'^     An  agreement  only 

2  0  Richardson  &,  Boynton  Co.  v.  Reld,  3  N.  Y.  Supp.  224,  50  Him,  (KHi. 

30  Sidlinger  v.  Kerkow,  22  Pac.  932,  82  Cal.  42. 

81  Sontag  V.  Doerge,  14  Mo.  App.  577. 

32  Lacoste  V.  West,  19  La.  Ann.  446. 

88  Hammond  v.  Wells,  7  N.  W.  218,  45  Mich.  13;  Biirtch  v.  McGibbon,  5ft 
N.  W.  1110,  98  Mich.  139;  Huff  v.  Clark,  59  Tex.  347.    See  post,  §  141. 

84  Worden  v.  Hammond,  37  Cal.  61. 

35  Tinsley  v.  Boykln,  46  Tex.  592;  Reese  v.  Corlew,  GO  Tex.  70;  Lyon  v. 
Ozee,  17  S.  W.  405,  66  Tex.  95. 

86  Martin  v.  Roberts,  57  Tex.  564. 

87  Dunlop  V.  Kennedy  (Cal.)  34  Pac.  92;  Martin  v.  Roberts,  57  Tex.  554. 
The  California  statute  relating  to  mechanics'  Hens  provides  that  all  contracts 
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delivered  in  escrow  is  not  a  suflBcient  written  contract.^®  Under  a 
statute  which  declared  in  one  section  that  original  contracts  in- 
volving more  than  f200  must  be  in  writing,  and  in  another  that  where 
the  original  contract  was  not  in  writing  subcontractors  might  have 
liens  for  the  value  of  their  labor  and  materials,  it  was  held  that 
a  subcontractor  might  enforce  a  lien  for  more  than  f200  where  the 
original  contract  and  the  subcontract  were  both  oral.'*  The  sub- 
mission of  a  written  bid  for  the  performance  of  work  on  a  building, 
and  an  oral  acceptance  thereof,  do  not  constitute  a  written  contract, 
within  a  statute  providing  that,  when  any  labor  has  been  done  or 
materials  furnished  under  a  written  contract,  the  same  or  a  copy 
thereof  shall  be  filed  with  the  claim.*® 

Express  and  Implied  Contracts. 

§  70.  Under  some  of  the  earlier  statutes,  it  was  held  in  one  state 
that  a  mechanic  could  only  claim  a  lien  when  his  contract  was  im- 
plied,*^ and  in  another  that  he  could  only  claim  one  when  the  con- 
tract was  express.*-     But  at  the  present  day  the  general  rule  is  that, 

shall  be  in  writing  wlien  the  amount  exceeds  $1,000,  and  shall  be  subscribed 
by  the  parties  thereto,  and  such  contract,  or  a  memorandum  thereof,  shalK 
before  the  work  is  commenced,  be  filed  in  the  county  recorder's  oflice,  etc. 
Under  this  statute  it  has  been  held  that  such  memorandum  need  not  be  signed 
or  subscribed  by  the  parties.    Joost  v.  Sullivan  (Cal.)  43  Pac.  896. 

««  Jersey  Co.  v.  Daveson,  29  N.  J.  Law,  415. 

»»  Barber  v.  Reynolds,  33  Cal.  497,  44  Cal.  519. 

*o  Specht  V.  Stevens,  65  N.  W.  879.  46  Neb.  874. 

*^  Haley  v.  Prosser,  8  Watts  &  S.  (Pa.)  133;  Hoatz  v.  Patteraon,  5  Watts  & 
S.  (Pa.)  537.  A  statute  was  passed  in  Pennsylvania  after  the  decision  of  these 
cases  expressly  providing  that  a  mechanic's  lien  should  not  be  affected  by  rea- 
iM)D  of  any  contract  having  been  entered  into  for  the  erection  of  the  building. 
Ross  ▼.  Hunter,  3  Breiv'st.  (Pa.)  169.  And  it  has  been  said  by  the  supreme  court 
of  the  United  States  that  the  cases  of  Hoatz  v.  Patterson,  5  Watts  &  S.  (Pa.) 
537,  and  Haley  v.  Prosser,  8  Watts  &  S.  (Pa.)  133,  deciding  tJiat  liens  do  not 
arise  when  the  contract  is  special,  "were  never  satisfactory  to  the  legal  profes- 
sion of  that  state,  and,  it  is  believed,  are  not  regarded  as  safe  precedents  even 
in  the  Jurisdiction  where  they  were  made."    McMurray  v.  Brown,  91  U.  S.  257. 

*a  Parker  v.  Anthony,  4  Gray  (Mass.)  289.  The  statute  construed  in  this  case 
gare  a  lien  for  work  performed  "by  virtue  of  any  contract,"  and  also  spoke  of 
"the  date  of  the  contract."  It  was  held  that  this  language  excluded  implied 
contracts.    But  In  Iowa  a  statute  giving  a  lien  for  materials  furnished  **imder 
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except  in  cases  where  the  statute  requires  a  written  contract,  the 
lien  may  be  claimed  whether  the  contract  is  express  or  implied.** 
In  at  least  one  state  the  legislature  has  been  so  solicitous  to  include 
all  kinds  of  contracts  that  it  expressly  declares  that  the  mechanic 
shall  have  a  lien  whether  the  contract  be  "express  or  implied  or 
partly  expressed  and  partly  implied."  **  Where  material  is  to  be 
furnished  from  time  to  time  as  ordered,  and  charged  for  at  reasonable 
prices,  the  contract  is  an  implied  one.*"  In  Tennessee,  under  a  stat- 
ute which  gives  a  lien  on  the  condition  that  the  claimant  has  made  a 
^'special  contract  with  the  owner  of  the  lot  of  ground,"  it  has  been 
held  that  nothing  more  is  required  than  an  employment  and  an  un- 
dertaking to  do  the  work.*'  It  has,  however,  been  held  in  Alabama 
that  a  statute  giving  a  lien  for  the  price  agreed  upon,  or  the  com- 
pensation to  be  paid,  applied  only  to  express  contracts.*^ 

Statutory  Bequirements. 

§  71.  Where  the  statute  declares  that  the  contract  must  conform 
to  certain  conditions,  a  contract  which  does  not  conform  thereto 
is,  of  course,  insufficient  to  sustain  a  lien.  But  a  substantial  com- 
pliance is  sufficient.  Thus  a  contract  providing  that  the  owner 
should  pay,  upon  the  written  order  of  the  contractor,  the  material 
men  when  the  materials  were  used  in  the  building,  and  also  pay 
the  mechanics  and  laborers  at  the  end  of  every  week  for  work  per- 
formed, has  been  held  specific  enough  as  to  time  and  amounts  to 
comply  with  a  statute  requiring  the  contract  price  to  be  made  pay- 
able in  installments  at  specified  times  after  commencement  of  the 

or  by  virtue  of  a  contract"  was  held  broad  enouj^h  to  include  Implied  contracts. 
Nellson  v.  Railroad  Co.,  1  N.  W.  434,  51  Iowa,  ISl. 

*8  Williams  v.  Canal  Co.,  22  Pac.  806,  13  Colo.  469;  Thielman  v.  Carr,  75 
111.  385;  Nellson  v.  Railroad  Co.,  1  N.  W.  434,  51  Iowa,  184;  B^oerder  v.  Wesner, 
9  N.  W.  100,  56  Iowa,  157;  Carney  v.  Cook,  45  N.  W.  919.  80  Iowa,  747;  Stur- 
ges  v.  Green,  27  Kan.  235;  Bruce  v.  Berg,  8  Mo.  App.  206;  O'Brien  v.  Hanson, 
9  Mo.  App.  545;  Mnldoon  v.  Pitt,  54  N.  Y.  269;  Hazard  Powder  Co.  v.  Loomis, 
2  Disn.  (Ohio)  544;  Choteau  v.  Thompson,  2  Ohio  St  114, 

4*  Rev.  St.  lU.  1893,  c.  82,  §  1. 

«B  Harwood  v.  Brownell,  32  111.  App.  347. 

*«  Barnes  v.  Thompson,  2  Swan  (Tenn.)  313. 

*T  Copeland  v.  Kehoe,  67  Ala.  594. 
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work,  or  completion  of  specified  portions,  or  of  the  whole  work.** 
And  it  has  been  held  that  a  contract  for  erecting  a  building,  which 
provides  that  25  per  cent,  of  the  sum  to  be  paid  shall  remain  unpaid 
until  35  days  after  completion  of  the  building,  and  the  remainder  be 
paid  in  partial  payments  equal  to  75  per  cent,  of  the  value  of  the 
work  and  material  done  and  furnished  at  the  time  of  such  payments, 
sufficiently  complied  with  a  statutory  requirement  that  the  contract 
price  shall,  by  the  terms  of  the  contract,  be  made  payable  in  in- 
stallments at  specified  times  after  commencement  of  the  work,  and 
on  the  completion  of  the  work,  provided  that  at  least  25  per  cent. 
of  the  whole  contract  price  shall  be  made  payable  at  least  35  days 
after  final  completion  of  the  contract.*®  In  another  case  it  appeared 
that  the  contract  provided  for  the  payment  of  $5,500  for  all  work 
and  material,  three-fourths  payable  in  installments  as  the  work 
progressed,  the  other  four  35  days  after  completion,  with  an  obli- 
gation to  pay  for  materials  when  used,  and  work  as  it  was  rendered 
weekly.  It  was  held  that  such  contract  was  a  substantial  statement 
of  "the  amounts  of  all  partial  payments,  together  with  the  times 
when  such  payments  shall  be  due  and  paj^able,"  required  by  the 
statute." 

The  California  statute  provides  that  at  least  25  per  cent,  of  the 
whole  contract  price  of  a  building  shall  be  made  payable  at  least 
35  days  after  the  final  completion  of  the  work.  Under  this  statute 
it  has  been  held  that  a  contract  providing  for  final  payment  in  30 
days  after  the  completion  of  the  work  is  not  invalid,  as  the  statute 
requires  liens  to  be  filed  within  30  days  after  completion  of  a  build- 
ing, and  no  prejudice  could  arise;  "^  and  that  a  contract  allowing  pay- 
ment before  expiration  of  the  35  days  if  the  contractor  shows  re- 
ceipts, and  gives  bonds  that  all  bills  are  paid,  and  that  no  claims 

49  Reed  V.  Norton,  26  Pac.  767,  00  Cal.  590. 

4»  Dunlop  V.  Kenned^  (Cal.)  34  Pac.  92.  The  fact  that  the  building  contract, 
in  providing  for  the  payments,  retains,  until  35  days  after  the  completion  of 
the  work,  slightly  less  than  the  25  per  cent,  of  the  contract  price  required  by 
statute,  does  not  render  the  owner  personally  liable  for  all  labor  and  materials 
furnished,  especiaUy  when  more  than  25  per  cent,  was  in  fact  actually  retained. 
Stimson  MiU  Co.  v.  Riley  (Cal.)  42  Pac.  1072. 

»o  Reed  V.  Norton,  26  Pac.  767,  90  Cal.  590. 

•1  San  Diego  Lumber  Co.  v.  Wooldredge,  27  Pac.  431,  90  Cal.  574. 
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against  the  premises  exist,  is  valid;  *^  but  that  a  contract  which  de- 
clares that  75  per  cent,  of  the  cost  shall  be  paid  as  the  work  pro- 
gresses is  void,  since  cost  and  contract  price  are  not  necessarily 
identical.*** 

§  72.  Under  an  Illinois  statute  which  only  allowed  liens  when  the 
contract  was  express,  and  declared  that  no  lien  should  be  created 
if  the  time  stipulated  for  the  completion  of  the  work  was  beyond 
three  years  from  the  commencement  thereof,  or  the  time  of  pay- 
ment beyond  one  year  from  the  time  stipulated  for  completion,  it 
was  held  that  where  the  contract  did  not  specify  the  time  within 
which  the  work  was  to  be  completed,  or  within  which  the  money  was 
to  be  paid,  there  could  be  no  lien.***  But,  after  the  law  was  amended 
80  as  to  allow  liens  on  implied  conti*acts  when  the  work  is  completed 
within  one  year  after  its  commencement,  it  was  held  that  where 
there  was  a  written  contract  in  which  no  time  for  completion  was 
specified  there  might  still  be  a  lien  provided  the  work  was  in  fact 
completed  within  a  year.***  This  was  decided  on  the  theory  that 
where  some  of  the  terms  of  the  contract  are  expressed  in  the  writing, 
and  others  are  left  to  be  supplied  by  implication,  the  contract,  at 
least  so  far  as  these  terms  are  concerned,  will  be  considered  as  an 
implied  one.'*  But  where  the  lien  claimant  alleges  an  express  con- 
tract,**' or  where  it  does  not  appear  that  the  work  was  in  fact  com- 
pleted within  one  year,'*  a  written  contract  from  which  it  does  not 
appear  the  work  was  to  be  completed  within  three  years  from  its 
commencement  is  not  sufficient  to  support  a  lien.  It  has  been  held 
under  this  statute  that  a  contract  between  the  lessee  of  fair  grounds 

B2  Yancy  v.  Morton,  29  Pac.  1111,  94  Cal.  558. 

58  Willamette  Steam-Mills  Lumbering  &  Manuf  g  Oo.  v.  Los  Angeles  College 
Co.,  29  rac.  629,  94  Cal.  229. 

5  4  Cook  V.  Heald,  21  111.  425;  Cook  v.  Vreeland,  Id.  431;  Senior  v.  Brebnor, 
22  111.  252;  Coburn  v.  Tyler,  41  111.  354. 

65  Roach  V.  Chapin,  27  111.  194;  Clark  v.  Manning,  90  111.  380,  overruUng  FlsU 
V.  Stubbings,  65  111.  492,  and  Powell  v.  Webber,  79  111.  134;  Driver  v.  Ford,  90 
111.  595;  Graham  v.  Meehan,  4  111.  App.  522;  Austin  v.  Wohler,  5  111.  App.  300. 

56  Orr  V.  Insurance  Co.,  86  111.  260;  Lehman  v.  Clark,  33  III.  App.  33. 

57  Belanger  v.  Hersey,  90  111.  70. 

58  Adler  v.  Exposition  Co.,  18  N.  E.  809,  120  111.  373;  Younger  v.  Louks.  7  111. 
App.  280. 
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and  a  lumber  dealer  that  the  latter  shall  furnish  from  time  to  time, 
as  shall  be  called  for  by  the  lessee's  carpenters,  such  articles  as  may 
be  needed  for  improvements  on  the  grounds,  po  particular  amount, 
kind,  quality,  or  price  being  mentioned,  nor  any  time  for  delivery 
or  payment  specified,  does  not  comply  with  the  statutory  require- 
ments as  to  express  contracts,*^"  and  that  the  same  objection  applied 
to  a  contract  made  in  April,  1886,  to  furnish  drawings  and  specifica- 
tions for  certain  buildings,  superintend  their  erection,  and  audit 
and  settle  accounts,  and  to  act  as  supervising  architect  in  the  ar- 
rangement and  improvement  of  the  grounds  during  the  summer  of 
1886,  since  there  was  nothing  to  show  that  the  buildings  would  be 
completed  at  any  specified  time.'°  It  has  also  been  held  that  where 
a  contract  for  the  erection  of  a  building  provided  for  the  assignment 
by  the  owner  to  the  builder  of  a  title  bond  on  the  premises  after  the 
expiration  of  one  year,  for  the  security  of  the  unpaid  installments, 
such  assignment  not  being  a  condition  to  any  extension  of  the  time 
of  payment,  there  was  no  lien,  because  the  last  payment  did  not 
fall  due  within  one  year  of  completion  of  the  work.'^  But,  where 
the  contract  provided  that  the  owner  contracted  to  give  in  payment 
a  note  payable  one  year  after  the  work  was  completed,  it  was  held 
that  this  did  not  invalidate  the  lien  on  the  theory  that  allowance  of 
days  of  grace  on  the  note  would  extend  the  time  beyond  the  year, 
since  it  would  be  presumed  that  the  contract  meant  that  the  note 
should  only  run  one  year,  including  the  three  days  of  grace/* 

Alteration  of  Contract. 

§  73.  Whether  or  not  the  contract  under  which  the  work  is  done 
is  sufficient  to  sustain  a  lien  depends  upon  the  terms  of  the  contract 
when  the  work  is  begun.**  Thus,  where  the  contract  as  originally 
made  provided  that  payments  should  be  made  within  the  time  lim- 
ited by  the  statute,  a  subsequent  extension  beyond  such  time  does 

B»  Haines  v.  Chandler,  26  III.  App.  400. 
«o  Adler  v.  Exposition  Co.,  26  III.  App.  528. 
•1  Beasley  v.  Webster,  64  111.  458. 

•2  Stout  V.  Sower,  22  HI.  App.  65,  affirmed  in  Paddock  v.  Stout,  13  N.  E.  182, 
121  lU.  571. 
«*  Chisholm  v.  Handolph,  21  111.  App.  312. 
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not  vitiate  the  lien.'*  Conversely,  where  the  contract  provided  that 
on  completion  of  the  work  a  note  should  be  given  running  beyond 
the  statutory  period,  the  fact  that  no  such  note  was  given  does  not 
create  a  right  to  a  lien.®'^  Where  the  contract  contains  no  provi- 
sions creating  a  right  to  interest,  taking  notes,  providing  for  payment 
of  interest  and  attorney's  fees  does  not  allow  the  mechanic  to  in- 
clude such  interest  and  attorney's  fees  in  his  lien,  since  his  rights  are 
measured  by  his  contract.** 

Special  Contractual  Provisions. 

§  74.  Special  provisions  of  the  contract  must,  of  course,  be  com- 
plied with,  in  order  to  entitle  the  mechanic  to  a  lien.  Thus,  where  a 
building  contract  provides  that  the  price  of  extra  work  and  material, 
unless  agreed  upon,  should  be  settled  by  arbitration,  a  lien  therefor 
cannot  be  enforcea,  in  the  absence  of  such  agreement  or  settlement*'^ 
Where  the  contract  provides  that  the  contractor  shall  be  paid  only 
on  the  architect's  certificate,  such  certificate,  given  in  pursuance  of 
the  contract,  is,  in  the  absence  of  fraud  or  mistake,  binding  on  the 
lien  claimant,*^  and  its  absence  is  fatal  to  his  lien.*"  Where  the 
contract  for  building  a  church  provides  that  no  charge  for  extras 
shall  be  allowed  except  upon  estimates  and  certificates  of  the  ar- 
chitect and  the  building  committee,  a  subcontractor  cannot  enforce  a 
lien  for  extras  without  showing  such  estimates  and  certificates.^** 
Under  a  provision  that  no  claim  shall  be  made  for  extra  work  which 
is  not  made  part  of  the  contract  by  indorsement,  no  lien  can  be 
claimed  for  extra  work,  in  the  absence  of  such  indorsement."'*  Un- 
der a  statute  giving  laborers  and  material  men  liens  where  a  house 

64  Chlshalm  v.  V^lUlams,  21  N.  E.  215, 128  111.  115;  Paddock  v.  Stout,  13  N.  E. 
182,  121  111.  571;  Stout  v.  Sower,  22  lU.  App.  65. 

0  5  Simon  v.  Blocks,  16  111.  App.  451. 

6«  Bissell  V.  Lewis,  9  N.  W.  177,  56  Iowa,  236.  The  contest  in  this  case  was 
not  between  the  mechanic  and  the  owner,  but  between  the  mechanic  and  a  mort- 
gagee whose  mortgage  was  recorded  before  the  notes  were  given. 

6  7  Boots  V.  Steinberg,  58  N.  W.  657, 100  Mich.  134. 

6  8  Ewing  V.  Fiedler,  30  111.  App.  202. 
60  Wolf  V.  Mlchaelis,  27  111.  App.  336. 

7  0  Shaw  V.  Baptist  Church,  46  N.  W.  146,  44  Minn.  22. 
Ti  Lee  V.  Bray  ton,  26  Atl.  256,  18  R.  I.  232. 
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is  "erected  under  a  contract  in  writing  between  the  owner  and  the 
builder,"  the  fact  that  the  honse  was  a  three-story  structure,  while 
the  contract  called  for  a  two-story  one,  has  been  held  not  to  defeat 
their  liens,  where  it  appeared  that  the  house  built  was  the  one  called 
for  by  the  contract.^'  Where  the  original  contract  is  for  a  specific 
sum  of  money,  but  with  an  express  provision  for  alterations  and 
changes  in  the  plans,  and  an  agreement  by  the  owner  to  pay  what  is 
equitable  and  just,  any  increased  work  growing  out  of  such  alter- 
ation in  the  plans  is  not  extra  work,  but  is  fully  within  the  contract, 
although  not  named  in  the  specifications  J*  An  express  contract  with 
a  single  consideration,  which  provides  for  the  rendition  of  some  serv- 
ices for  which  a  mechanic's  lien  is  given,  and  others  for  which  no  lien 
is  given,  will  not  entitle  the  party  to  a  lien  for  any  services  rendered 
under  it.^* 

Indefinite  Agreements. 

§  75.  In  order  to  be  the  basis  of  a  mechanic's  lien,  especially  where 
the  rights  of  third  persons  are  involved,  it  is  necessary  that  the  con- 
tract should  be  precise,  certain,  and  definite;  not  subject  to  be  af- 
fected, modified,  and  changed  by  the  will  of  one  of  the  parties.^" 
Thus,  under  a  statute  giving  a  lien  to  an  amount  '^not  exceeding  the 
amount  of  the  contract,"  and  thereby  requiring  the  contract  to  be 
of  such  a  character  that  the  amount  to  be  paid  may  be  ascertained 
with  precision  from  its  terms,  it  was  held  that  a  contract  to  "do, 
perform,  and  expend  labor  in  the  erection,  alteration,  and  repair" 
of  a  house,  at  a  certain  rate  by  the  day,  is  too  indefinite  to  support 
a  lien.'''  And  so  is  a  contract  to  build  a  house  at  a  certain  price  by 
the  day,  employing  such  help  as  the  contractor  may  deem  necessary, 
and  at  such  prices  as  he  may  deem  reasonable  and  proper."'^  And  so 
is,  also,  an  oral  agreement  to  paint  and  paper  a  house  at  a  fair  price, 
mentionmg  the  number  of  coats  to  be  put  on  the  outside,  but  not 

7»  Ua»weU  y.  Goodchild,  12  Wend.  (N.  Y.)  373. 

T»  Brown  v.  Lowell.  79  111.  484. 

74  Adler  v.  Exposition  CJo.,  18  N.  E.  809,  126  111.  373.  The  rule  is  otherwise 
where  there  Is  no  etipu-lated  price,  and  the  recovery  is  under  a  quantum  meruit. 
Felton  V.  Mlnot,  7  AUen  (Mass.)  412. 

T6  Manchester  t.  iS€arle,  121  Mass.  418. 

'•  WUder  v.  French,  9  Gray  (Mass.)  393. 

YT  Sandersons  y.  Taft,  U  iray  (Mass.)  533. 
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the  number  of  coats  upon  the  inside,  nor  the  number  of  roomSy  nor 
what  rooms,  to  be  papered,  nor  the  kind  and  quality  of  paper  to  be 
used/*  In  states  where  Sunday  contracts  are  illegal,  there  can  be 
no  lien  for  materials  furnished  on  Sunday,  unless  there  has  been  aji 
account  stated,  or  a  subsequent  promise  to  pay.^*  And  a  contract 
which  extends  the  time  of  credit  beyond  the  period  after  completion 
within  which  the  statute  allows  suit  to  be  brought  will  not  support 
a  lien,  since  suit  could  not  be  brought  to  foreclose  it'* 


Contracts  Payable  in  Property. 

§  76.  A  mechanic  who  is  by  his  contract  to  be  paid  in  goods,  land, 
or  any  specified  article  of  property,  if  the  payment  Is  not  made  in 
the  manner  agreed  upon,  is  entitled  to  his  lien,*^  since  on  default  in 
payment  according  to  the  terms  of  the  contract  the  owner  becomes 
liable  to  pay  in  money.**  But  until  the  owner  has  become  in  default 
by  not  transferring  the  land  or  goods  when  the  contractor  is  entitled 
thereto  there  can  be  no  lien.**  Where  two  mechanics  agreed  to  do 
work,  each  for  the  other,  on  their  respective  buildings,  and  when 
done  to  settle  their  mutual  accounts,  the  balance  to  be  paid  by  the 
one  found  in  arrear,  it  was  held  that  a  debt  was  contracted  sufficient 

7  8  Manchester  y.  Searle,  121  Mass.  418. 

19  WlUiams  V.  Lane,  58  N.  W.  77,  87  Wis.  152. 

80  Uanlin  y.  Marble,  13  Bush  (Ky.)  tK). 

81  Keiley  v.  Ward,  4  G.  Greene  (Iowa)  21;  Barstow  v.  McLachlan,  99  111.  645; 
Dowdney  v.  McCullom,  50  N.  Y.  367;  Balrd  v.  PeaU,  28  Pac.  285,  92  Oal.  235; 
Pierce  v.  Marple,  148  Pa.  St.  69,  23  Atl.  1008;  Campbell  v.  Scaife,  1  PhUa. 
(Pa.)  187;  Kerrlck  v.  Buggies,  47  N.  W.  437,  78  Wis.  274;  McMurray  v.  Brown. 
91  U.  S.  267;  Central  Trust  Co.  v.  Richmond,  N.  I.  &  B.  R.  Co.,  15  0.  0.  A. 
273,  68  Fed.  90.  The  mere  fact  that  a  contract  for  the  erection  of  a  building 
provides  that  the  parties  thereto  other  than  the  contractor  shaU  subscribe  to 
shares  of  the  stock  of  a  corporation  thereafter  to  be  formed,  In  amounts  there- 
hi  stated,  and  that  each  subscriber  shall  be  liable  only  for  the  amount  sub- 
scribed by  him,  docs  not  preclude  the  contractor  from  filing  a  mechanic's  lien 
on  the  building  for  an  amount  due  him.  Davis  &  Rankin  Bldg.  &  Manurg 
Go.  V.  Colusa  Dairy  Ass*n,  55  111.  App.  591. 

82  Barstow  v.  McLachlan,  99  111.  645;  Campbell  v.  Scaife,  1  Phlla.  (Pa.)  187. 
88  Kilbourne  v.  Jennings,  38  Iowa,  533;  Dowdney  v.  McCuUom,  59  N.  Y. 

367,  alHrming  5  Daly  (N.  Y.)  240. 
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to  sustain  a  lien,  though  no.  balance  had  been  struck  or  settlement 
made,'* 

Division  II.     Recording  the  Contract. 

Construction  of  Statutes. 

§  77.  Some  mechanic's  lien  statutes  provide  for  recording  the 
building  contract,  either  for  the  protection  of  the  owner  or  of  the 
contractor.  Under  a  statute  requiring  the  construction  contract, 
where  the  amount  exceeds  f  1,000,  to  be  in  writing,  and  to  be  filed  in 
the  recorder's  office  of  the  county  where  the  property  is  situated, 
otherwise  it  shall  be  void,  "and  in  such  case  the  labor  done  and  ma- 
terials furnished  by  all  persons  aforesaid,  except  the  contractor, 
shall  be  deemed  to  have  been  done  and  furnished  at  the  personal  in- 
stance of  the  owner,  and  they  shall  have  a  lien  for  the  value  thereof," 
it  has  been  held  that  where  the  contract  is  not  recorded  the  ma- 
terial men  are  entitled  to  a  lien,  without  regard  to  the  amount  due 
on  such  contract.*'*  And  it  has  also  been  held  under  such  statute 
that,  where  materials  used  in  the  construction  of  a  flume  were  fur- 
nished before  the  contract  for  the  construction  thereof  was  recorded, 
the  material  man  is  entitled  to  a  lien  against  the  flume  for  the 
value  thereof.**  Under  a  statute  declaring  that  where  the  work  is 
done  under  written  contract,  and  the  contract  is  recorded,  the  build- 
ing and  land  shall  be  liable  to  the  contractor  alone  for  materials 
furnished  in  pursuance  of  said  contract,  materials  not  furnished 
pursuant  to  the  contract,  but  furnished  directly  to  the  owner  outside 
the  terms  of  the  contract,  constitute  a  lien,  even  as  against  inno- 
cent mortgagees.*^  And  it  has  been  held  under  such  statute  that 
in  the  absence  of  fraud  a  contract  duly  filed  will  protect  the  prop- 
erty from  a  lien  of  a  subcontractor,  though  it  was  signed  by  the 
,  oiRner's  husband  instead  of  herself.**    Under  such  statute,  if  the 

8«  McGaU  y.  Eastwlck,  2  MUes  (Pa.)  45. 

as  KeUogg  V.  Howes,  22  Pac.  509,  81  Cal.  170;  Davies-Henderson  Lumber  Go. 
▼.  Gottschalk,  22  Pac.  860,  81  Gal.  641. 

«•  Giant  Powder  Go.  y.  San  Diego  Flume  Go.,  32  Pac.  172,  97  Gal.  263. 

ST  Mechanics'  Mut.  Loan  Ass'n  y.  Albertson,  23  N.  J.  Eq.  318. 

•«  Earle  y.  Wmets,  29  Atl.  198,  56  N.  J.  Law,  334,  reyersing  WiUetts  y. 
Earl,  21  AtL  327,  63  N.  J.  Law,  270. 
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contract  is  duly  filed  and  the  property  is,  after  completion  of  the 
work,  conveyed  in  good  faith  to  the  contractor,  material  men  in  the 
second  degree  have  no  liens.*'  In  one  case  arising  under  such  stat- 
ute, it  appeared  that  one  A.  purchased  land  on  which  to  build  a 
house,  and  put  the  title  in  B/s  name.  A  contract  was  then  exe- 
cuted between  A.  and  B.,  by  which  A.  agreed  to  build  a  house  upon 
the  land  for  B.  for  a  certain  sum,  to  be  secured  by  mortgage  on  the 
property.  It  was  held  that,  though  filed,  this  contract,  being  a  mere 
fiction,  would  not  prevent  liens  from  attaching  in  favor  of  A.'s  work- 
men, and  that  a  purchaser  with  notice  of  the  facts  took  the  title  sub- 
ject to  such  liens.***  Statutes  requiring  recording  of  contracts  apply 
only  to  written  contracts.'^ 

SufBlciency  of  Becord. 

§  78.  In  states  where  the  contract  must  be  recorded,  filing  the  con- 
tract for  record  constitutes  constructive  notice  of  its  contents  to  all 
the  world.*'  Where  the  statute  does  not  otherwise  declare,  the  con- 
tract may  be  recorded  even  after  the  work  is  finished.*'  A  con- 
tract for  erecting  a  building,  and  also  for  improvements  on  an  ad- 
joining lot  running  "westerly,"  is  not  avoided  by  the  fact  that  the 
recorded  memorandum  of  the  contract  eiToneously  uses  the  word 
**easterly,"  nor  is  the  sufficiency  of  the  memorandum  destroyed.** 
Where  the  statute  does  not  expressly  so  require,  it  is  not  necessary 
that  a  written  contract,  intended  to  secure  a  mechanic's  lien,  should 
be  authenticated  before  being  recorded,***  nor  need  it  be  verified  by 
affidavit.**    Recording  the  contract  is  said  to  be  for  the  benefit  of 

89  Scudder  v.  Harden,  31  N.  J.  Eq.  503. 

•0  Young  V.  Wilson,  44  N.  J.  Law,  157. 

»i  Van  Pelt  v.  Hartough,  31  N.  J.  Law,  331. 

•2  Buck  v.  Brian,  2  How.  (Miss.)  874. 

»3  MuDdine  v.  Berwin,  62  Tex.  341.  But  in  New  Jersey  It  is  necessary  for 
the  owner  of  a  building  to  file  his  contract  for  its  erection  at  or  before  the 
time  when  it  is  begun,  in  order  to  have  it  exempted  from  the  liens  of  mechanics 
and  material  men.     La  Foucherie  v.  Knutzen  (N.  .7.  Sup.)  33  Atl.  203. 

e*  Dunlop  v.  Kennedy  (Oal.)  34  Pac.  92.  The  record  properly  described  the 
lot  as  "the  lot  adjoinlDg"  the  building,  so  the  word  "easterly"  might  be  re- 
jected as  surplusage. 

08  Pope  V.  Graham,  44  Tex.  196.  »«  Martin  v.  Roberts,  57  Tex.  564. 
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the  laborers  and  material  men  as  well  as  of  the  owner.®^  Where 
[he  contract  refers  to  plans,  drawings,  and  specifications  attached, 
they  should  also  be  recorded,  and  failure  to  record  them  vitiates  the 
recording.*'  It  is  immaterial  that  the  contract  does  not  expressly 
iffer  to  the  plans  and  specifications  as  a  part  thereof,  where  it  ap- 
pears that  they  did  in  fact  form  a  part  of  it,  and  without  them  it 
would  be  too  indefinite  and  uncertain  to  meet  the  requirements  of 
the  statute.**  But  when,  by  a  contract  to  build,  the  contractor  is  to 
furnish  all  the  labor  and  all  the  materials,  it  becomes  unnecessary 
for  the  purposes  of  the  lien  law  to  file  the  specifications  with  the 
contract,  though  referred  to  in  it  as  forming  part  of  it.^^®  The  rule 
on  this  point  has  lately  been  laid  down  by  the  supreme  court  of  New 
Jersey  to  the  efifect  that,  if  the  contract  between  the  owner  and  the 
contractor,  without  the  specifications,  will  inform  the  material  man, 
knowing  tlie  use  to  be  made  of  his  materials,  that  they  are  ma- 
terials which  the  contractor  must  furnish  pursuant  to  his  contract, 
then  the  filling  of  the  contract  without  the  specifications  will  be  suffi- 
cient, but,  if  the  contract  makes  it  necessary  to  refer  to  the  specifica- 
tions in  order  to  obtain  this  information,  then  the  specifications  also 
must  be  flled.^**  Becording  the  contract  in  lieu  of  a  lien  claim  will 
be  treated  of  hereafter.^®* 

Division  III.     Fulfillment  of  Contract. 

Full  Ferformanoe. 

§  79.    It  is  a  general  principle  of  the  law  of  contracts  that  no  re- 
covery can  be  had  on  an  entire  contract  unless  the  party  seeking  to 

•T  Grelg  V.  Riordan,  33  Pac.  913,  99  Gal.  316. 

•<  WUlamette  Steam-Mills  Lumbering  &  Manuf'g  Co.  v.  Los  Angeles  GoUege 
C!o.,  29  Fac.  629,  94  Gal.  229;  Yaney  v.  Morton,  29  Pac.  1111,  94  Gal.  558;  Greig 
T.  Riordaa,  33  Fac.  913,  99  Gal.  316;  Dunlop  v.  Kennedy,  102  Gal.  443,  36  Pac. 
763;  Ayres  v.  Revere,  25  N.  J.  Law,  474.  Gontra.  Martin  v.  Roberts,  57  Tex. 
5GI. 

•»  Greig  y.  Riordan,  33  Fac.  913,  99  Gal.  316. 

i«o  Babbitt  V.  Gondon,  27  N.  J.  Law,  154;  Budd  v.  Lucky,  28  N.  J.  Law,  484; 
Freedroan  y.  Sandknc^,  31  Atl.  232,  53  N.  J.  Eq.  243;  La  Foucherie  y.  Knut- 
len  (N.  J.  Snp.)  38  Atl.  203. 

"1  Piralott  y.  Hall,  26  Atl.  94,  55  N.  J.  I^aw,  192. 

102  See  post,  H  447-449. 
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recover  thereon  has  fully  performed  the  contract  on  his  part  Ap- 
plying this  principle  to  the  law  of  mechanics'  liens,  it  follows  thai 
there  can  be  no  lien  for  partial  performance  of  an  entire  contract  un- 
less full  performance  has  been  in  some  way  waived  by  the  owner.^®* 
Thus,  in  an  action  to  enforce  a  lien  for  labor  and  material  furnished 
in  the  erection  of  a  house,  where  the  contract  provided  that  the 
building  should  be  completed  to  the  owner's  satisfaction,  and  cer- 
tain flues  were  not  properly  ccfristructed,  and  an  ornamental  stone- 
work front  of  imported  stone  was  discolored  in  cleaning,  it  was  held 
that  there  was  a  substantial  basis  for  the  owner's  claim  that  the  buUd- 
ing  was  not  completed  to  his  satisfaction.^^*  And  it  has  been  held 
in  Montana  that  a  building  contractor's  agreement  to  "furnish  all 
materials  and  do  all  labor"  is  not  satisfied  unless  the  materials  and 
labor  are  paid  for.***''  A  parol  agreement  to  erect  an  addition  to  a 
building,  without  naming  any  price,  is  an  entire  contract,  which 
must  be  fully  performed  to  entitle  the  contractor  to  a  lien.*®* 

Substantial  Performance. 

§  80.    A  substantial  performance  of  the  contract  is,  however,  suffi- 
cient.*®^    Mere  technical  or  trifling  omissions  will  not  defeat  the 

108  McDonald  v.  Night,  63  Ga.  161;  Rome  Hotel  Oo.  v.  Warlick,  13  S.  E.  116. 
87  Ga.  34;  Kinney  v.  Sherman,  28  ni.  520;  Thomas  v.  University,  71  111.  310; 
Whilcomb  V.  Eustace,  6  111.  App.  574;  Geary  v.  Bangs,  33  111.  App.  582;  Cock- 
riU  V.  Davie,  14  Mont  131,  35  Pac.  958;  Cunningham  v.  Jones,  20  N.  Y.  486; 
Larkln  v.  McMullin,  24  N.  B.  447,  120  N.  Y.  206;  Hollister  v.  Mott,  29  N.  E. 
1103,  132  N.  Y.  18,  reversing  10  N.  Y.  Supp.  409,  57  Hun,  585;  Cunningham  v. 
Jones,  3  B.  D.  Smith  (N.  Y.)  650;  McGraw  v.  Godfrey,  16  Abb.  Prac  (N.  S.)  358, 
56  N.  Y.  610;  Preusser  v.  Florence,  4  Abb.  N.  0.  136;  McNeal  v.  Clement,  2 
Thomp.  &  C.  363;  Bohem  v.  Seabury,  21  Atl.  674,  141  Pa.  St.  594;  Murphy  v. 
Cappeau,  23  Atl.  438, 147  Pa.  St  45;  Kirn  v.  Fence  Co.,  10  S.  E.  885,  86  Va.  608. 
But  the  supreme  court  of  Nebraska  has  laid  down  the  rule  that,  where  a  build- 
ing is  not  constructsd  according  to  contract,  a  mechanio's  lien  may  stiU  be  en- 
forced for  the  amount  actually  due  the  contractor  after  deducting  the  damages 
sustained  by  the  owngr  from  breach  of  the  contract.  Millsap  v.  Ball,  46  N.  W. 
1125.  30  Neb.  728. 

10*  Boots  V.  Steinberg,  58  N.  W.  657,  100  Mich.  134. 

106  CoclJTill  V.  Davie,  35  Pac.  958, 14  Mont.  131. 
io«  Cunningham  v.  Jones,  20  N.  Y.  486. 

107  Fish  V.  Stubbings,  65  111.  492;   Leeds  v.  Little,  44  N.  W.  309,  42  Minn. 
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lien.***  Thus,  a  lien  claimant  offering  to  correct  work  deviating 
from  the  plan,  but  prevente.d  by  the  owner  from  doing  so,  may  en- 
force his  lien,  if  the  cost  of  correcting  be  trifling.* *^'  And  a  sub- 
contractor who  has  undertaken  to  do  all  the  plastering  of  a  build- 
ing, and  who  does  it  all  except  pointing  up  the  walls,  which  he  is  un- 
able to  do  because  the  contractor  does  not  complete  his  part  of  the 
work,  has  substantially  performed  his  contract.*"  A  contract  to 
do  the  carpenter  work  on  nine  houses  for  |1,665,  the  owner  to  fur- 
nish materials,  is  substantially  complied  with,  although  work  to 
the  value  of  |75  is  left  undone  because  of  the  owner's  failure  to  fur- 
nish enough  materials.***  And  a  contract  to  paint  and  grain  a  house 
is  substantially  performed,  although  some  small  places  are  left  un- 
finishedy  to  finish  which  would  cost  about  |5.** 


,2 


Waiver. 

§  81.  Where  a  strict  compliance  with  the  terms  of  the  contract  is 
waived  by  the  owner,  the  contractor's  failure  to  perform  the  con- 
tract fully  does  not  destroy  his  lien.***  This  may  occur  where  the 
contract,  after  being  partly  performed,  is  by  mutual  consent  re- 
scinded as  to  the  unperformed  part,***  and  where  the  contractor 
stops  work  with  the  understanding  that  he  should  be  paid  for  the 
work  already  done.**"  And  where  the  owner  accepts  the  house, 
though  the  work  is  not  done  according  to  contract,  the  contractor  is 
entitled  to  a  lien.**SCBut  the  mere  fact  that  the  owner,  who  made 

414;  Nunan  v.  Doyle  (Super.  N.  Y.)  18  N.  T.  Supp.  102;  Ansonia  Brass  &  Cop- 
per Co.  V.  Gerlach  (Com.  PL)  28  N.  Y.  Supp.  546;  Stewart  v.  McQualde,  48  Pa. 
St.  191. 

los  Glacins  v.  Black,  50  N.  Y.  145.  The  California  statute  expressly  declares 
that  any  trivial  imperfection  in  the  building  shall  not  prevent  the  filing  of  the 
Hen.    Giant  Powder  Co.  v.  San  Diego  Flume  Co.,  20  Pac.  410.  78  Cal.  103. 

io»  Welch  V.  Sherer,  03  111.  64. 

110  Mull  V.  Jones  (Com.  PI.)  18  N.  Y.  Supp.  350. 

111  McMechan  v.  Baker  (City  Ct.  Brook.)  11  N.  Y.  Supp.  781. 

112  Harlan  v.  Stufflebeem.  25  Pac.  686,  87  Cal.  508. 

lis  Montandon  y.  Deas,  14  Ala.  46;  Heckmann  v.  Pinkney,  81  N.  Y.  211. 

ii«  Brace  t.  Lennon,  54  N.  W.  780,  52  Minn.  547;  Moore  v.  Erickson,  32  N. 
B.  1031, 158  Mass.  71. 

119  McOue  V.  Whitwell,  30  N.  E.  1134, 156  Mass.  205. 

11  •  Bell  T.  Teague,  3  South.  861,  85  Ala.  211;  Giant  Powder  Co.  v.  San  Diego 
Plume  Co.,  25  Pac.  076,  88  Cal.  20;  Haller  v.  Clark,  21  D.  O.  128. 
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the  contract,  lived  in  the  building  upon  which  the  work  was  done, 
during  its  performance,  and  in  some  things  directed  the  manner  of 
its  execution,  does  not  necessarily  constitute  a  waiver  of  the  fulfill- 
ment of  the  conti*act.^^^ 

Where  work  under  a  contract  is  stopped  or  abandoned  through 
the  fault  of  the  owner,  no  loss  of  lien  for  what  has  already  been 
done  under  the  contract  is  thereby  occasioned.*  ^^  Thus,  a  carpen- 
ter who,  having  nearly  finished  a  building  contract,  is  reproached 
for  being  a  swindler,  knocked  down  by  the  owner,  and  ordered  never 
to  come  into  the  building  again,  may  enforce  his  lien  for  the  work 
already  done,  without  completing  the  same,  though  notified  so  to  do 
by  the  owner.** •  And  where  the  contractor's  failure  to  finish  the 
building  is  caused  by  the  owner's  failure  to  furnish  the  necessary 
materials  as  agreed,  the  lien  is  not  lost.*^® 

Performance  Prevented  by  Owner. 

§  82.  The  owner's  act  in  preventing  the  contractor  from  completing 
the  contract  is  also  a  sufficient  excuse  for  the  want  of  full  perform- 
ance."* In  such  case  the  lien  exists  only  for  the  amount  of  the 
contract  price,  less  the  cost  of  finishing  it,  when  such  cost  can  be 
ascertained.*"*  When  it  cannot  well  be  ascertained,  the  rule  is 
otherwise.  Thus  it  has  been  held  that  one  who  agrees,  for  a  fixed 
sum,  to  superintend  the  entire  construction  of  a  building,  is  en- 
titled to  a  lien  for  the  full  amount  to  be  paid  him  under  the  con- 
tract, where  the  work  is  stopped  by  the  owner  before  completion  of 
the  building.*''    The  owner's  refusal  to  pay  an  installment  of  the 

117  MoNeal  v.  Clement,  2  Thomp.  &  C.  363. 

118  Howes  V.  Wire- Works  Co.,  48  N.  W.  448.  46  Minn.  44;  Vail  v.  Meyer,  71 
Ind.  159;  Drake  v.  O'DonneU,  49  How.  Prac.  (N.  Y.)  25;  Thomas  v.  Stewart, 
30  N.  B.  577,  132  N.  Y.  580;  Justice  t.  Elvvert  (Or.)  43  Pac.  649. 

11 »  Sproessig  v.  Kentel  (City  Ct.  N.  Y.)  17  N.  Y.  Supp.  839. 

120  Smith  V.  Norris,  120  Mass.  58;  Thomas  v.  Stewart,  30  N.  E.  577,  132  N. 
Y.  580. 

121  Dennlstoun  v.  McAUister,  4  E.  D.  Smith  (N.  Y.)  729;  Kelly  v.  Rowane, 
33  Mo.  App.  440;  Merchants'  &  Mechanics*  Sav.  Bank  v.  Dashiell,  25  Grat. 
(Va.)  616;  I^ndyskowski  v.  Martyn,  53  N.  W.  781,  93  Mich.  575;  Charnley  v. 
Honlg,  42  N.  W.  220,  74  Wis.  163. 

132  Charnley  v.  Honig,  42  N.  W.  220,  74  Wis.  163. 
123  Bank  o£  Pennsylvania  v.  Gries,  35  Pa.  St.  423. 
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contract  price  when  dne  is  such  a  violation  of  the  contract  on  his 
part  as  will  justify  the  contractor  in  refusing  to  go  on  with  the  con- 
tract.*'* But  mere  fear  that  he  will  not  receive  his  pay  does  not 
excuse  the  contractor  from  full  performance.*^' 

Excuses  for  Abandonment. 

§  83.  When  a  builder  abandons  his  contract,  but  leaves  materials 
on  the  ground,  which  the  owner  accepts  and  uses,  the  relation  of 
seller  and  buyer  is  created,  and  the  builder  is  entitled  to  a  material 
man's  lien  for  the  price.*^"  And  where  labor  is  performed  and 
materials  furnished  under  a  contract  to  do  the  carpenter  work  only 
of  a  building,  the  risk  of  destruction  by  fire  to  be  on  the  owner,  and 
the  building  is  destroyed  by  fire,  so  that  the  workman  is  prevented, 
without  fault  on  his  part,  from  completing  his  contract,  he  does  not 
thereby  lose  his  lien.*'^  In  one  case  it  appeared  that  a  brick  build- 
ing blew  down  while  the  carpenter  work  was  unfinished,  and  that 
the  owner  thereupon  refused  to  pay  the  carpenter,  who  had  con- 
tracted to  do  the  carpenter  work  only,  the  installments  then  due 
him,  and  demanded  that  he  replace  his  portion  of  the  work  without 
c<»npensation.  It  was  held  that  this  unjust  demand  entitled  the 
carpenter  to  abandon  his  contract  and  enforce  a  lien  for  the  work 
done  by  him."*    Where  the  required  work  is  all  done,  the  fact  that 

124  Thomas  v.  Stewart.  30  N.  E.  577,  132  N.  Y.  580.  affirming  10  N.  Y.  Supp. 
874,  57  Hun,  501;  Hunter  v.  Walter,  29  N.  B.  145,  128  N.  Y.  668;  Id.,  58  Hun, 
607,  12  N.  Y.  Supp.  60;   Carew  v.  Stubbs,  30  N.  E.  219,  155  Mass.  549. 

It  was  formerly  beM  in  Illinois  that  the  owner^s  failure  to  make  payments 
from  time  to  time  as  agreed  does  not  excuse  full  performance  by  the  contractor, 
unless  such  payments  are  by  the  express  terms  of  the  contract  made  a  condition 
precedent  to  the  completion  of  the  contract  Kinney  t.  Sherman,  28  111.  520; 
Geary  v.  Bangs,  33  111.  App.  582;  Id.,  27  N.  E.  462.  But  the  law  on  this  subject 
was  changed  In  that  state  In  1891,  by  the  act  of  June  22,  1891,  which  provides 
that  on  the  owner's  failure  to  advance  to  the  contractor  at  the  stipulated  time 
money  Justly  due  him  under  the  contract,  by  reason  of  which  the  contractor 
shall  have  been  prevented  from  completing  the  contract,  he  shall  have  a  lieu 
for  the  work  actuaUy  done. 

12B  Rome  Hotel  Ck).  v.  Warlick,  13  S.  E.  116,  87  6a.  34. 

"•  WoUreich  v.  Fettretch,  4  N.  Y.  Supp.  326,  51  Hun,  640;  Charlton  v.  Sco- 
viUe,  68  Hun,  348,  22  N.  Y.  Supp.  883. 

"T  Sontag  V.  Brennan,  75  111.  279.         la*  Schwartz  v.  Saunders,  46  lU.  1& 
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it  is  not  done  within  the  stipulated  time  does  not  vitiate  the  lien.^** 
Under  a  contract  providing  that  if  the  contractor  was  prevented 
from  finishing  the  building  the  owner  might  employ  another  to- 
finish  it,  and  pay  therefor  out  of  the  money  due  the  contractor,  it 
has  been  held  that  the  contractor,  by  failing  to  complete  the  work, 
forfeited  only  the  amount  the  owner  paid  to  finish  the  building.^'*^ 
Where  the  contract  provides  that  the  contractor  shall  be  paid  in 
installments  aB  the  work  progresses,  upon  architect's  certificates, 
and  the  architect  unreasonably  refuses  to  give  such  certificates,  and 
the  owner  thereupon  discharges  the  contractor,  the  latter  does  not, 
by  failing  to  complete  the  job,  lose  his  lien  for  work  already  done.^** 

Contractor's  Default  as  Affecting  Subcontractors. 

§  84.  What  effect  an  abandonment  of  the  work  by  the  contractor 
before  it  is  finished  has  upon  the  rights  of  subcontractors  and  ma- 
terial men  in  the  second  degree  is  a  question  of  some  difficulty. 
There  are  authorities  that  assert  generally  that  a  subcontractor 
does  not  lose  his  right  to  a  lien  because  of  his  failure  to  complete  the 
work  under  the  contractor,  where  the  cause  of  his  ceasing  work  was 
the  abandonment  of  the  contract  by  the  contractor,^'*  and  that  a 
material  man  in  the  second  degree  may  have  a  lien  although  the 
contractor  afterwards  abandons  the  work.*'*  On  the  other  hand^ 
other  authorities  assert  with  eqi:al  positiveness  that,  where  the 
contractor  in  an  entire  contract  throws  it  up  without  completing 
the  work,  the  subcontractors  and  material  men  in  the  second  degree 
have  no  lien.***    The  true  rule  seems  to  be  that  in  some  cases  they 

129  Benner  v.  Schmidt,  44  HI.  App.  304. 

180  Foley  v.  Gough,  4  B.  D.  Smith  (N.  Y.)  724. 

181  Wright  V.  Rensens,  15  N.  Y.  Supp.  590,  60  Hun,  585. 

i>2  Bates  V.  Trustees,  27  N.  Y.  Supp.  951,  7  Misc.  Rep.  609;  Pierce  v.  Cahot, 
34  N.  E.  362,  159  Mass.  202. 

188  MiUer  v.  Mead  (Sup.)  3  N.  Y.  Supp.  784;  Id.,  6  N.  Y.  Supp.  273.  53  Hun, 
636;  Linden  Steel  Go.  v.  Rough  Run  Manufg  Ck>.,  27  Atl.  895,  158  Pa.  St.  238y 
33  Wkly.  Notes  Cas.  244. 

184  Linn  V.  O'Hara,  2  B.  D.  Smith  (N.  Y.)  560;  Cunningham  v.  Jones,  3  E. 
D.  Smith  (N.  Y.)  650;  Smith  v.  Sheltering  Arms,  35  N.  Y.  Supp.  62,  89  Hun,  70; 
Meigs  V.  Bnintsch,  54  Cal.  601;  Malbon  v.  Birney,  11  Wis.  107;  Whitcomb  ▼. 
Eustace,  6  111.  App.  574. 
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have  liens,  and  in  others  not,  depending  upon  the  language  of  the 
statute,  the  terms  of  the  contract,  and  the  condition  of  accounts  be- 
tween owner  and  contractor  at  the  time  of  the  abandonment.  Thus, 
a  statute  making  the  owner  liable  to  a  subcontractor  to  the  extent 
of  the  stipulated  price  remaining  unpaid  when  the  lien  is  filed  has 
been  decided  not  to  require,  directly  or  inferentially,  that  the  con- 
tractor shall  have  fully  performed  his  contract.^ '^  And  where  the 
statute  declares  that,  on  service  of  notice  of  the  subcontractor's 
claim,  "the  owner  shall  be  liable  for  the  amount  of  such  claim,"  the 
fact  of  the  general  contractor's  failure,  and  the  consequent  neces- 
sity for  the  completion  of  the  work  by  the  owner,  does  not  affect  the 
owner's  liability  to  the  subcontractor.^" 

§  85.  Where  the  contractor  abandons  the  work  at  a  time  when 
there  is  nothing  due  him  according  to  the  contract,  and  the  building 
is  not  c<Hnpleted  under  the  contract,  the  subcontractors  and  ma- 
terial men  in  the  second  degree  have,  according  to  the  majority  of 
the  decisions,  no  lien.^'^  But  where  the  contract  provides  that  the 
contractor  is  to  be  paid  in  installments  as  the  work  progresses,  and 
he  has  earned  one  of  the  installments,  and  the  subcontractor  has  by 
notice  fixed  his  lien  upon  such  installment,  the  subsequent  default 
of  the  contractor  before  such  installment  is  naid  will  not  destroy  the 
subcontractor's  lien  so  far  as  that  installment  is  concerned.^ ^* 
Where  a  building  contract  expressly  provides  that  the  owner  may 
complete  the  work  in  case  of  the  contractor's  default,  and  deduct 
the  exi)ense  from  the  contract  price,  failure  of  the  contractor  to  com- 
plete the  work  does  not  prevent  the  lien  of  a  subcontractor  from 
attaching  to  the  balance  due  the  contractor  after  the  owner's  com- 
pletion of  the  work,  since  in  that  case  the  building  is  in  fact  com- 

iSB  Wright  V.  Roberts,  43  Hun,  413;  Van  Cllef  v.  Van  Vechten,  1  N.  Y.  Supp. 
99,  48  Hun,  304. 

!»•  Shenandoah  Val.  R.  Go.  v.  Miller,  80  Va.  821. 

1ST  Beecher  v.  Schnback,  23  N.  Y.  Supp.  604,  4  Misc.  Rep.  54;  Larkln  v.  Mc- 
MnUin  (N.  Y.  App.)  24  N.  B.  447,  reversing  14  Daly  (N.  Y.)  311;  HoUister  v. 
Mott,  29  N.  B.  1103,  182  N,  Y.  18,  reversing  10  N.  Y.  Supp.  409,  57  Hun,  585; 
Dingley  v.  Greene,  54  Gal.  336. 

xs<  Russ  Lrumber  &  Mill  Co.  v.  Roggenkamp  (GaL)  35  Pac.  643;  St  Paul's 
Church  V.  Glraud,  15  La.  Ann.  124;  Whlttler  v.  Blakely,  11  Pac.  305,  13  Or. 
546;  Graf  v.  Cunningham,  16  N.  B.  551, 109  N.  Y.  369;  Drake  v.  O'Donnell,  49 
How.  Frac  (N.  Y.)  25. 
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pleted  under  the  contract.^'*  In  such  case  the  cost  of  completing 
the  work,  and  of  remedying  defects  left  by  the  contractor,  is  to  be 
deducted  from  the  contract  price  in  order  to  ascertain  the  amount 
up  to  which  the  subcontractora  may  claim  liens,^*®  and  if  such  deduc- 
tions together  with  payments  previously  made  to  the  contractor 
equal  or  exceed  the  entire  contract  price,  then  of  course  the  sub- 
contractors and  material  men  have  no  lien,  since  there  is  nothing  due 
under  the  contract.^*^  Thus,  it  has  been  decided  that  in  a  suit  by 
a  subcontractor  for  a  mechanic's  lien,  where  the  original  contractor 
has  failed  to  complete  his  contract,  the  owner  is  only  liable  for  so 
much  as  the  work  and  materials  are  shown  to  be  reasonably  worth 
according  to  the  original  contract  price,  after  deducting  what  has 
been  rightfully  paid  under  the  contract,  and  the  damages,  if  any, 
sustained  by  the  owner  from  the  nonfulfillment  of  the  contract.^** 
But  where  the  contract  makes  no  provision  for  the  completion  of 
the  work  by  the  owner  on  the  contractor's  default,  and  the  con- 
tractor abandons  the  work  without  cause,  and  without  right  to 
compensation,  the  fact  that  the  owner  himself  completes  the  work 
does  not  give  the  subcontractors  any  right  to  compensation,  since 
such  completion  cannot  be  said  to  be  done  under  the  contract.^** 
Where  a  building  contract  provided  for  payment  to  the  contractors 
"every  thirty  days,  in  such  sum  as  shall  be  certified  by  the  archi- 
tect, but  twenty  per  cent,  shall  be  retained  until  the  final  completion 

188  Blakeslee  v.  Fisher,  21  N.  Y.  Supp.  217,  66  Hun,  261;  Sheffield  v.  Loeffler, 
8  N.  Y.  Supp.  150,  50  Hun,  606;  Van  Cllef  v.  Van  Vechten,  29  N.  B.  1017,  130 
N.  Y.  571;  Foshay  v.  Robinson,  32  N.  B.  1041,  137  N.  Y.  134;  Foshay  v.  Boyd, 
16  N.  Y.  Supp.  817.  62  Hun,  619;  Ogden  v.  Alexander,  35  N.  B.  638,  140  N.  Y. 
356;  Wheeler  v.  Seofield.  67  N.  Y.  311. 

140  Powers  v.  City  of  Yonkers,  21  N.  B.  132,  114  N.  Y.  145;  Frazler  v.  Mc- 
Guckin,  9  N,  Y.  Supp.  435.  58  N.  Y.  Super  Ct,  71;  Hall  v.  Wills.  3  La.  Ann. 
504.  This  Is  so  even  where  the  work  is  completed  by  the  sureties  on  the  con- 
tractor's bond  with  the  consent  of  the  owner.  McOhesney  v.  City  of  Syracuse 
(Sup.  Ct)  22  N.  Y.  Supp.  507,  27  N.  Y.  Supp.  508;   Id.,  75  Hun.  503. 

1*1  Hutton  Bros.  v.  Gordon,  23  N.  Y.  Supp.  770.  2  Misc.  Rep.  267;  Ferguson 
V.  Burk,  4  E.  D.  Smith  (N.  Y.)  760;  Watson  v.  Cone,  21  N.  Y.  Suk).  224,  66 
Hun,  632;  Jewell  v.  Faron.  53  N.  W.  951,  94  Mich.  83;  Dudley  v.  Jones,  14  S. 
W.  335.  77  Tex.  Sup.  69. 

142  Mehrle  v.  Dunne,  75  111.  239;   Morehouse  v.  Moulding,  74  111.  322. 

1*8  Hollister  v.  Mott,  29  N.  E.  1103,  132  N.  Y.  18;  Allen  v.  Carman,  1  E.  D. 
Sm4th  (N.  Y.)  602. 
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of  the  contract,"  and  the  contractors  abandoned  the  work,  which  was 
completed  by  the  owners,  it  was  held  that  the  20  per  cent,  retained 
by  the  owners  never  became  due  the  contractor,  and  there  was  noth- 
ing to  which  a  material  man's  lien  filed  after  the  abandonment  by 
the  contractors  could  attach.***  In  a  recent  case  in  New  York  it 
appeared  that  the  defendant  employed  a  carpenter  to  build  a  house. 
ITie  carpenter  employed  plaintiff  to  dig  the  foundation  for  a  cer- 
tain sum.  Afterwards,  defendant's  architect  ordered  the  excava- 
tion for  the  foundation  to  be  increased,  and  the  whole  was  done  un- 
der the  direction  of  the  architect.  Before  the  foundation  was  fin- 
ished, the  carpenter  fell  sick,  but  the  house  was  finished  by  other 
persons  on  the  foundation  made  by  plaintiff.  Defendant  had  paid 
nothing  to  the  carpenter,  and  the  foundation  was  fully  worth  the 
agreed  price.  On  this  state  of  facts  it  was  held  that  the  plaintiff 
was  entitled  to  a  lien  for  the  work  done  by  him.*** 

Division  IV.     Quantum  Meruit. 

Failure  without  Fault  to  Complete  Work. 

§  86.  A  mechanic  who  has  in  good  faith  attempted  to  fulfill  his 
contract,  but  who  has  been  prevented  without  his  fault  from  fully 
completing  the  work,  may  have  a  lien  for  the  reasonable  value  of 
the  work  and  materials  furnished  by  him,**®  as  where  the  comple- 
tion of  the  work  is  prevented  by  the  owner's  breach  of  the  con- 
tract,**^ or  where  he  fails  to  pay  installments  of  the  price  already'' 
earned,***  or  where  he  wrongfully  discharges  the  mechanic,**"  or 
where  he  refuses  to  permit  the  mechanic  to  finish  the  work,**®  or 
where  the  owner  is  a  corporation  and  the  contract  is  ultra  vires.*'** 
And,  if  the  contractor  is  thus  entitled  to  a  lien  upon  a  quantum 

1**  KeUy  V.  Bloom ingdale,  34  N.  E.  919,  139  N.  Y.  343. 
i*«  New  V.  Carroll,  26  N.  Y.  Supp.  320,  73  Hun,  564. 
"«  Beha  v.  Ottenberg,  6  Mackey  (D.  C.)  348. 
i«T  McClallan  v.  Smith,  11  Gush.  (Mass.)  288. 

i*«  Hunter  v.  Walter,  12  N.  Y.  Supp.  60,  58  Hun,  607,  affirmed  in  29  N.  B. 
145, 128  N.  Y.  668;  Carew  v.  S^ubbs,  30  N.  E.  219,  155  Mass.  549. 
!*•  WatrouB  v.  Davles,  35  111.  App.  .')42. 
ift«  Howes  V.  WIreworks  Co.,  48  N.  W.  448,  46  MinM.  44. 
"1  NewcasUe  N.  Ry.  Co.  v.  Simpson,  26  Fed.  133. 
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meruit,  the  subcontractors  are  also  entitled  to  liens  to  the  extent  of 
the  amount  due  the  contractor.**"  In  a  case  in  Illinois  it  appeared 
that  a  mechanic  agreed  to  do  certain  work  at  a  stated  price,  upon 
the  representation  of  the  person  for  whom  the  work  was  to  be  done 
as  to  the  amount  and  character  of  the  work  required,  whereas  the 
work  was  of  a  different  and  niore  expensive  character  than  repre- 
sented. The  mechanic  did  not  personally  examine  into  the  char- 
acter of  the  work  to  be  done,  and  sent  hi3  men  to  execute  it,  he  be- 
ing absent  from  the  time  the  agreement  was  made;  and  the  court 
held  that  he  was  entitled  to  a  lien  for  the  actual  value  of  the  work, 
though  this  was  in  excess  of  the  stipulated  price.*'* 

When  Recovery  Allowed  on  Quantum  Meruit. 

§  87.  It  has  been  said  by  one  court  that,  notwithstanding  a  me- 
chanic has  a  special  contract  for  work  done  by  him,  his  action  need 
not  be  upon  the  contract,  but  may  be  for  the  reasonable  value  of 
the  work;"*  but  this  should  probably  be  taken  with  the  qualifica- 
tion that  the  work,  through  no  fault  of  the  mechanic,  did  not  quite 
conform  to  the  requirements  of  the  contract.  It  is  held  in  Massa- 
chusetts that  if  labor  and  materials  have  been  furnished  and  used 
in  the  erection  of  a  building,  under  an  entire  contract,  so  far  as 
the  labor  and  materials  are  concerned,  but  with  no  stipulation  for 
any  definite  price,  a  lien  may  exist  for  the  value  of  the  labor,  al- 
though there  is  none  for  the  materials.^*'  Where  there  can  be  no 
lien  for  work  done  under  a  written  contract,  the  rescinding  of  such 
contract  after  the  work  is  done  will  not  give  the  contractor  the  right 
to  a  lien  on  a  quantum  meruit,  on  the  theory  that  the  work  was  done 
under  an  implied  contract.^'*  After  the  parties  have  waived  the 
time  of  performance,  the  contractor  cannot  abandon  the  work  and 
claim  a  lien  for  a  quantum  meruit  because  of  the  owner's  default 
until  the  contractor  has  demanded  performance,  and  the  owner  has 
failed  to  perform  within  a  reasonable  time  thereafter,^"^    Under 

182  Mayer  v.  Mutchler  (N.  J.  Err.  &  App.)  13  Atl.  620. 

IBS  Martine  v.  Nelson,  51  111.  422. 

IB*  Kick  V.  Doerste,  45  Mo.  App.  134. 

IBB  Felton  V.  Minot,  7  Allen  (Mass.)  412. 

166  Clark  V.  Kingsley,  8  Allen  (Mass.)  543. 

1B7  Lawson  v.  Hogan,  03  N.  Y.  39.     But  where  the  owner  is  not  only  In  de- 
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a  contract  to  buUd  several  houses  for  an  entire  price,  the  builder 
cannot  claim  a  lien  on  one  of  them  for  the  value  of  the  labor  and 
materials  furnished  in  its  construction,  since  his  rights  are  governed 
by  his  contract.^** 

fault  as  to  time,  but  has  actually  abandoned  the  contract,  no  such  demand  is 
necessary.    Powers  v.  Hogan,  67  How.  Prac.  (N.  Y.)  255,  12  Daly  (N.  Y.)  444. 
"•  GhUds  V.  Anderson,  128  Mass.  108. 
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CHAPTKB  VI. 

WORK  AND  MATERIAL  FOR  WHICH  LIEN  IS  GIVEN. 

f  88.  Introductory- 

8(^92.  Distinction  between  Erection  and  Alteration. 

93.  Cellars  and  Foundations. 

94.  Painting,  Glazing,  and  Papering. 

95.  Furnaces. 

96.  Stoves  and  Ranges. 

97.  Work  Outside  of  Construction. 

98.  Worlc  Done  Away  from  the  Premises. 

99.  Wbat  is  a  Building. 
100.  Fixtures. 

101-106.  Machinery. 

107-108.  Improvements  Outside  of  the  Building. 

109.  Pipes  and  Wires  in  Streets. 

110.  Street  Improvements  and  Sidewalks. 

111.  Cooking. 

112.  Transportation  of  Materials. 

113.  Work  not  Specified  in  Statute. 

114.  Furnishing  Money. 

115.  Tearing  Down  and  Moving  Buildings. 

116.  Architects. 

117.  Superintendents. 

118.  Materials  Furnished  Away  from  the  Building. 

119.  Materials  Furnished  but  not  Used. 

120-121.    Materials  Furnished  for  a  Particular  Building. 

122.  Unnecessary  and  Defective  Material. 

123.  Materials  not  Incorporated  into  the  Building, 

Introductory. 

§  88.  The  work  and  material  for  which  mechanics'  liens  are  given 
are  not  necessarily  confined  to  the  work  of  mechanics  in  the  strict 
sense  of  the  term,  nor  to  materials  used  by  mechanics.  They  may  in- 
clude any  material  used  in  the  employment  of  land,  and  any  work  re- 
quired to  prepare  such  material  for  use,  and  to  aifix  it  to  the  realty. 
The  mechanic's  lien  statutes  usually,  if  not  always,  define  the  work 
and  materials  for  which  a  lien  will  lie.  Thus  definitions  are  not  all 
alike,  but  a  general  form,  which  perhaps  occurs  more  often  than  any 
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Other,  is  ^all  work  done  and  materials  furnished  for  or  about  the  erec- 
tion, construction,  or  repair  of  any  building." 

Diatinctioii  between  Erection  and  Alteration. 

§  89.  A  statute  giving  a  lien  for  work  done  or  materials  furnished 
in  the  erection  or  construction  of  buildings  does  not  give  a  lien  for 
the  repair,  alteration,  or  improvement  of  existing  buildings,  or  for  ad- 
ditions to  such  buildings.^  It  is  therefore  important  to  determine 
what  constitutes  the  erection  of  a  new  building,  as  distinguished 
from  the  remodeling  or  rebuilding  of  an  old  one.  The  question  is 
not  free  from  diflBculty.  It  has  been  said  by  one  court  of  high  au- 
thority on  this  subject  that  in  order  to  constitute  a  new  erection  the 
buUding  should  present  such  an  external  change  as  would  put 
prospective  purchasers  and  incumbrancers  on  inquiry,*  and  by  an- 
other that  a  building  may  be  so  entirely  changed  in  plan,  in  struc- 
ture, in  dimensions,  and  in  general  appearance,  as  to  become,  in  a 
fair  sense,  and  according  to  common  understanding,  a  new  structure, 
and  yet  not  be  a  "new  building/'  within  the  meaning  of  the  me- 
chanic's  lien  law.'  It  has  also  been  said  that,  if  the  principal  part 
of  a  building  should  be  torn  down  and  rebuilt,  it  ought  to  be  con- 
sidered a  new  erection,*  but  that  where  the  new  building  is  merged 
in  the  old  one,  which  undergoes  no  change  of  identity,  it  is  merely  an 
addition,  not  a  new  building.^ 

§  90.  Making  a  radical  change  in  the  form  and  appearance  of  a 
house,  by  taking  out  one  end  of  it  and  extending  and  enlarging  the 
building  so  as  to  make  two  houses,  constitutes  "an  erection."  ®  And 
BO  does  the  transforming  of  an  old  warehouse  into  six  separate 
though  adjoining  residences.^  Eemoving  every  part  of  an  old  build- 
ing except  the  back  wall  and  part  of  the  side  walls,  changing  the 

1  In  re  Howett,  10  Pa.  St  379;  Lendis*  Appeal,  Id.;  Hancock's  Appeal,  7 
Aa  773,  115  Pa.  St  1;  GetcheU  y.  Allen,  34  Iowa,  559;  Equitable  Life  Ins.  Co. 
T.  Slye,  45  Iowa,  615;'  Haeussler  y.  Thomas,  4  Mo.  App.  4<vi. 

>  Mnier  y.  Hershey,  59  Pa.  St  64;  Parrish*s  Appeal,  83  Pa.  St.  1^. 

*  Combs  y.  Lipplncott,  35  N.  J.  Law,  483. 

*  Olympic  Theatre  Case,  2  Browne  (Pa.)  283. 
s  Sabbatons'  Estate,  2  Am.  Law  J.  (N.  S.)  83. 

•  Herahey  y.  ^enk,  58  Pa.  St.  382. 

•  HUl'B  Estate,  2  Clark  (Pa.)  96,  3  Pa.  Law  J.  323. 
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openings  in  these  walls,  altering  the  whole  internal  structure  and  ex- 
ternal form  of  the  building,  and  adding  both  to  its  length  and  its 
height,  make  it  a  new  building."  So,  too,  where  a  one-story  house 
had  an  additional  story  put  on  it,  and  the  building  was  lengthened 
so  as  to  give  it  twice  its  former  area,  and  it  was  all  made  two 
stories  high  and  under  one  roof,  it  was  held  that  there  was  such  a 
change  of  the  house  as  to  render  it  substantially  and  essentially  a 
new  creation.*  In  an  early  case  it  appeared  that  a  building  had 
been  bought  and  removed  to  another  lot,  where  it  was  .newly 
weatherboarded  and  plastered,  a  cellar  was  dug  and  walled  under 
it,  and  a  chimney  built  in  it.  It  was  held  that  it  was  substantially 
a  new  building,  and  was  therefore  a  building  "erected  and  con- 
structed," within  the  meaning  of  the  mechanic's  lien  act.*** 

§  91.  But  the  addition  of  a  basement  story  to  a  frame  house  pre- 
viously finished  so  afi  to  be  occupied  by  a  family  has  been  held  not 
to  te  an  erection  or  construction  of  a  building.**  And  taking  down 
the  front  wall  of  a  house,  building  in  its  place  a  new  wall  on  a 
diffei^ent  foundation,  altering  and  renew-ng  the  inside  except  the 
floors,  putting  on  a  new  roof,  and  adding  a  new  back  building,  does 
not  necessarily  make  it  a  new  building.*^  Thus,  where  the  interior 
of  a  building  was  torn  out  by  the  tenant,  and  materially  changed, 
and  the  front  altered  to  some  extent,  but  the  tenant  continued  to 
occupy  the  building  throughout  the  work,  it  constituted  repairs  of 
an  old  building,  and  not  a  new  structure  entitling  the  contractor 
therefor  to  a  lien.*'  And  in  another  case  the  evidence  showed  that 
on  the  side  of,  and  attached  to,  a  two-story  building  60x22  was 
erected  a  two-story  building  80x28.  The  pailitions  in  the  upper 
story  of  the  old  part  were  taken  out,  its  roof  and  the  upper  story 
of  the  wall  next  the  new  part  were  taken  off,  the  studdings  of  the 

»  Armstrong  v.  Ware,  20  Pa.  St.  519. 
»  Driesbach  v.  Keller.  2  Pa.  St.  79. 

10  Biirllng's  Estate,  1  Ashm.  (Pa.)  377. 

11  Miller  V.  Oliver,  8  Watts  (Pa.)  514. 

n  Landis'  Appeal,  10  Pa.  St.  379.  But  In  the  case  of  Parrlsh*s  Appeal,  83 
Pa.  St.  123,  It  was  said  that  this  "exceptional  case"  would  probably  have  been 
differently  decided  as  to  the  new  back  building  if  the  opinion  could  have  been 
written  In  the  light  of  the  later  eases. 

18  De  Wald  v.  Woog,  158  Pa.  St.  497,  27  Atl.  1088. 
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old  part  were  raised  to  be  on  a  level  with  those  of  the  new  part,  and 
all  w^s  inclosed  under  one  roof,  the  upper  floor  of  both  parts  being 
used  as  a  single  hall.  On  this  state  of  facts  the  court  held  that  a 
mechanic's  lien  should  be  filed  as  for  an  addition  or  alteration,  and 
not  for  a  new  erection.^*  Improving  an  hotel  building  by  adding 
a  two-story  wing  at  one  end,  to  be  used  as  a  barber  shop,  enlarging 
an  existing  wing  at  the  other  end,  and  putting  a  new  roof  on  the 
entire  building,  the  building  being  occupied  and  used  as  an  hotel 
during  the  entire  time,  does  not  constitute  a  new  erection.^"  And 
.^'here  the  walls  of  a  building  are  left  the  same,  though  newly  faced, 

id  the  building  is  merely  modernized  internally,  the  owner  con- 
'tinuing  to  live  in  it  while  the  work  is  in  progress,  the  work  does 
not  amount  to  the  erection  or  construction  of  a  building.^ •  In  a  re- 
cent case  it  appeared  that  the  defendants  were  owners  of  con- 
tiguous lots,  on  which  they  erected  a*business  block;  the  lower  story 
being  adapted  to  use  for  storerooms,  and  the  upper  stories  for 
offices.  It  was  so  constructed  that  the  part  on  each  lot  was  dis- 
tinct, but  a  common  entrance  and  staircase  was  used,  and  all  con- 
stituted one  block.  They  contracted  with  plaintiffs  to  make  altera- 
tions in  a  building  to  fit  it  for  an  hotel.  The  changes  were  extensive, 
but  were  principally  internal, — a  new  floor  being  put  in,  thus  making 
two  stories  of  one;  hallways  were  changed;  partitions  run  to  make 
more  rooms;  and  one  storeroom  was  fitted  up  for  an  hotel  office. 
The  only  external  change  was  a  new  door  in  front  and  some  new 
windows  in  the  rear.  It  was  held  that  the  alterations  did  not 
amount  to  the  erection  of  a  new  building,  or  a  i*ebuilding.^^  In  an 
:early  case  in  Pennsylvania  it  was  said  that,  under  a  statute  giving 
a  lien  for  work  done  on  "every  dwelling  house  or  other  building," 

lien  may  be  maintained  for  work  done  on  a  new  building,  though 
such  building  is  not  separate  and  distinct  from  older  buildings.^* 

1*  Smyers  v.  Beam.  27  Atl.  884.  1.58  Pa.  St.  57;  Appeal  of  Seifert,  Id. 

i»  Smith  V.  Nelson,  2  Phila.  113. 

i«  PeriRO  T.  Vanhorn.  2  Miles  (Pa.)  359. 

"  Patterson  v.  Frazler,  16  Atl.  477, 123  Pa.  St.  414,  23  Wkly.  Notes  Oas.  143. 

i«  Nelson  v.  Campbell,  28  Pa.  St.  156.  The  new  building  referred  to  In  this 
case  was  connected  and  used  with  the  old  building,  which  was  a  tavern.  This 
decision  was  cited  with  approval  in  Ligtatfoot  v.  Krug,  35  Pa.  St  848;  but  In  the 
later  case  of  DlUer  v.  Burger,  68  Pa.  St.  432,  the  court  said  that  the  case  of  Nel- 
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§  92.  Under  a  statute  declaring  that  "any  addition  erected  to  a 
former  building  shall  be  considered  a  building,"  a  piazza  is  a  build- 
ing; ^^  but  an  additional  story  built  upon  an  existing  house  cannot 
be  called  an  addition,  under  such  statute,  since  it  occupies  no  ground 
without  the  limits  of  the  original  building.*^  A  one-story  brick 
kitchen  added  to  a  two-story  house  has  been  held  to  be  a  new  erec- 
tion,^^  and  so  has  a  new  wing  added  to  an  old  building.^*  But  it 
has  also  been  held  that  a  back  building,  consisting  of  bathhouse  and 
kitchen,  and  connected  with  the  building  in  front  of  it,  to  which  it 
is  a  mere  accessory,  is  not  an  independent  building.^^  And  in  a  re- 
cent case  it  was  decided  that  a  claim  for  materials  for  the  erec- 
tion of  an  independent  wing  attached  to  a  building  fell  within  the 
second  class  of  liens  specified  in  the  local  act  which  created  for 
the  city  of  Philadelphia  two  classes  of  liens, — the  first  embracing 
claims  for  work  or  material  furnished  in  the  erection  of  a  building; 
the  second,  claims  for  work  or  material  furnished  "for  or  about  the 
repair,  alteration,  or  addition  to  any  house  or  other  building."  **  A 
boiler  battery,  consisting  of  a  stone  foundation  on  which  a  furnace 
is  erected,  with  brick  walls  above,  and  smokestacks  to  be  used  in 
connection  with  machinery  in  the  manufacture  of  pig  iron,  is  a  new 
building.^'* 

«  Cellars  and  Foundations. 

§  93.  Digging  cellars  and  foundations  is  a  part  of  the  erection 
and  construction  of  a  building,  suflScient  to  support  a  mechanic's 

son  V.  aiinpbell,  28  Pa.  St.  156,  "is  Tory  peculiar.    ♦♦    *    It  can  scarcely  be- 
come a  precedent  for  another  case." 
i»  Wbitenack  v.  Noe,  11  N.  J.  Eq.  321. 

20  Upflike  V.  Skillman,  27  N.  J.  Law.  131. 

21  LlgUtfoot  V.  Krug.  35  Ta.  S*.  348;  Pretz's  Appeal,  Id.  349. 

22  Harman  v.  Cummings,  43  Pa.  St.  322. 

23  Rand  V.  Mann,  3  Pblla.  (Pa.)  429;  Harris  v.  Woolston,  Id.  376. 

24  Thomas  v.  Hinkle,  17  \n.  670,  126  Pa.  St.  478,  24  Wkly.  Notes  Cas.  119. 
It  was  said  in  this  case  that  "the  fact  that  the  general  law  has  been  considered 
broad  enough  to  include  within  the  first  class  new  additions  to  buildings  doe& 
not  interfere  with  the  above  conclusion.  Specific  provisions,  relating  to  a  par- 
ticular subject,  must  prevail  over  general  provisions,  though  the  latter,  stand- 
ing alone,  might  be  broad  enough  to  include  the  same  subject." 

25  Wheeler  v.  Piei-ce,  31  Atl.  (.U9,  167  Pa.  St.  416. 
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lien;  *•  and,  if  the  foundation  is  constructed  in  good  faith  as  part 
of  a  building  to  be  erected,  the  fact  that  the  owner  afterwards  chan- 
ges his  mind,  and  does  not  complete  the  building,  does  not  destroy 
the  lien  for  work  done  on  the  foundation.*^  But,  under  a  statute 
giving  a  lien  for  work  and  materials  furnished  for  any  "building/' 
there  can  ordinarily  be  no  lien  for  digging  a  cellar  and  building  a 
cellar  wall,  where  no  building  is  erected  thereon.*® 

Painting,  Glazing,  and  Papering. 

§  94.  A  statute  giving  a  lien  for  work  done  in  erecting  a  house  in- 
cludes the  work  of  painters,**^  glaziers,'**  and  paper  hangers.'^ 

Furnaces. 

§  95.  Whether  a  furnace  and  cistern  with  pipes  to  carry  the  water 
to  the  house  are  furnished  for  erecting,  altering,  or  repairing  the 
house,  80  as  to  entitle  the  mechanic  who  puts  up  the  furnace  to 
a  lien  therefor,  is  a  mixed  question  of  law  and  fact.*'  It  is  the 
general  rule,  however,  that  furnaces,  ranges,  and  heaters,  with  their 
necessary  attachments,  put  as  permanent  fixtures  into  a  dwelling 
house  in  the  course  of  its  construction  for  purposes  of  sale  or  rent, 
which  fixtures  are  regarded  by  builders  generally  as  essential  parts 
of  that  class  of  houses,  entitle  the  material  man  to  a  lien  there- 
for.^'  Thus,  heavy  furnaces  for  heating  a  building,  smoke  fines, 
and  hot-air  ducts  passing  into  register  boxes  cut  for  them  in  each 
8tor}',  and  firmly  fastened,  have  been  held  to  be  a  connected  whole, 

«•  McCristal  v.  Cochran,'  23  Ati.  444,  147  I*a.  St.  225. 

«T  ThompsOTi  V.  Porter,  14  Pa.  Co.  OL  R.  232;   Scott  v.  Goldinghorst,  123  Ind. 

268,  24  N.  E.  333. 

*«  Florin  V.  Mclntire,  14  Pa.  Oo.  Ct.  R.  127. 

2»  Martine  v.  Nelson,  51  111.  422;  France  v.  Woolston,  4  Houst.  (Del.)  557; 
Grewar  v.  AUoway,  3  Tenn.  Cb.  584. 

30  France  v.  Woolston,  4  Houst.  (Del.)  557. 

»i  Freeman  v.  Gilpin,  1  Phlla.  (Pa.)  23;  La  GrUl  y.  Mallard,  27  Pac.  294,  90 
C5aL373. 

32  Kent  Y.  Brown,  69  N.  H.  236. 

3«  Schaper  ▼.  Bibb,  17  Atl.  935,  71  Md.  145;  U.  S.  Naft.  Bank  v.  Bonacum,  51 
N.W.233,  33  Neb.  820;  Thlelman  v.  Carr,  75  111.  385;  Schwartz  v.  Allen  (Super. 
Buff.)  7  N.  y.  Supp.  5;  RelUy  v.  Hudson,  62  Mo.  383. 
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and  a  part  of  the  realty,  for  which  a  mechanic's  lien  would  lie.'* 
And  in  another  case  it  was  held  that  a  portable  hot-air  furnace, 
placed  in  a  cellar  for  the  purpose  of  heating  the  house,  and  held  in 
place  merely  by  its  own  weight,  and  a  smokestack  leading  from  such 
furnace  to  the  chimney,  were  fixtures,  for  whose  erection  a  mechan- 
ic's lien  would  lie  on  the  entire  house. ''^  A  mechanic  who  repairs 
and  alters  a  battery  of  boilers  embedded  in  brick,  stone,  and  mortar, 
a  furnace,  chimney,  or  stack  built  on  firm  foundation,  and  extend- 
ing up  through  the  roof,  engines,  cranes,  wire  mills,  furnaces,  trains, 
and  other  fixtures  firmly  attached  to,  and  all  part  of  the  realty  of, 
certain  steel  works,  and  all  together  constituting  one  plant, — is  en- 
titled to  a  lien  on  the  property  therefor,  since  such  fixtures  are  part 
of  the  building.'*  And  for  the  same  reason  a  lien  lies  on  an  hotel 
for  heating,  laundry,  and  cooking  apparatus  furnished  during  the 
construction  of  the  building.'^  A  claim  of  lien  for  supplying  a  house 
with  a  permanent  range  or  furnace  is  not  impaired  by  the  fact  that 
the  house  was  several  years  old  when  the  range  was  put  in,*'  nor  by 
the  fact  that  the  contract  under  which  the  furnace  is  furnished  pro- 
vides that  it  shall  be  removed  if  it  does  not  fulfill  the  requirements 
of  the  contract.'* 

Stoves  and  Banges. 

§  96.  But  a  stove  and  funnel  cannot  constitute  material  for  the 
repair  of  a  building,  in  the  sense  contemplated  by  the  mechanic's  lien 
statute.***    Therefore  a  portable  heater,  put  in  a  house  to  replace  an 

s4  Goodin  v.  ElleardsvUle  Hall  A8s*n,  5  Mo.  App.  289.  The  furnaces  in  this 
case  weighed  over  a  ton,  and  were  cemented  to  brick  foundations,  so  that  they 
could  not  be  removed  without  taking  them  to  pieces. 

««  Stockwell  v.  C5ampbell,  39  Conn.  362.  A  contrary  decision  lias  been  ren- 
dered by  an  intermediate  court  in  Missouri,  where  it  was  held  that  a  furnace 
not  fastened  down,  but  set  upon  a  stand  of  brickwork,  and  which  could  be 
carried  out  without  disturbing  the  ceiling,  walls,  or  floor  of  the  house,  even 
though  a  fixture  as  between  vendor  and  vendee,  is  not  a  fixture,  within  the 
meaning  of  the  mechanic's  lien  law.    Baldwin  v.  Merrick,  1  Mo.  App.  281. 

86  Appeal  of  Dickey,  7  Atl.  577, 115  Pa.  St.  73. 

87  Di^nmick  v.  CJook  &  Ck).,  8  Ati.  627, 115  Pa.  St.  573.  In  this  case  a  lien  was 
allowed  even  for  a  large  stock  or  soup  kettle  furnished  in  connection  with  the 
other  articles. 

38  UeiUy  Y.  Hudson.  62  Mo.  383. 

«•  Cooke  ▼.  McNeil,  49  Mo.  App.  81.  *o  Lambard  v.  Pike,  33  Mo.  141. 
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old  one,  is  not  the  subject  of  a  mechanic's  lien.*^  And  a  small  porta- 
ble laundry  stove  for  heating  flat  irons,  in  no  sense  any  part  of  the 
building,  and  not  used,  or  intended  to  be  used,  in  the  construction 
or  erection  of  the  building,  but  which  was  as  much  adapted  for  use 
in  one  laundry  as  in  any  other,  is  not  the  proper  subject  of  a  cliarge 
for  lien,*^  even  though  it  was  furnished  under  a  contract  which 
included  materials  used  in  the  construction  of  a  building  other  than 
that  in  which  the  stove  was  placed.**  So,  too,  portable  cooking 
ranges,  with  zinc  to  place  them  on,  and  pipes  for  connection  with 
the  boiler  and  chimney,  furnished  during  the  construction  of  a  house, 
are  not  such  parts  of  the  building  as  entitle  the  seller  to  a  me- 
chanic's lien  therefor.** 

Work  Outside  of  Construction. 

§  97.  Work  or  labor  not  actually  incorporated  into  the  structure 
erected  may  be  included  in  the  lien  claim,  if  necessary  to  the  work 
of  erection,  and  within  the  scope  of  the  contract.**  Therefore  a  lien 
for  remodeling  a  building  may  include  the  charges  for  tearing  away 
I»art  of  the  building  in  order  to  prepare  it  for  the  required  changes, 
although  ordinarily  there  is  no  lien  for  tearing  down  a  building.*' 
And  work  done  with  derricks  in  hoisting  materials  upon  a  building 
is  a  proper  subject  of  mechanic's  lien.*'  A  subcontractor  has  been 
held  entitled  to  a  lien  for  work  rendered  necessary  by  the  con- 
tractor's failure  to  distribute  the  cut  stone  for  a  building  in  con- 
venient order  and  places  about  the  building,  for  labor  in  removing 
the  cut  stone  furnished  for  the  second  story  in  order  to  reach  that 
required  for  the  first,  and  in  transferring  such  stone  from  the  front 
upon  one  street  to  that  upon  another,  where  it  belonged;  such 
labor  being  necessary  in  the  erection  of  the  structure,  and  not  properly 

*>  ElstoD  V.  Jury,  3  Lack.  Jur.  107. 

«s  Women's  Homoeopathic  Ass'n  v.  Harri&on  (Pa.  Sup.)  13  Atl.  501. 
4»  HarriWHi  v.  Ass'n,  19  Atl.  804,  134  Pa.  St.  558,  26  Wkly.  Notes  Cas.  84. 
**  Boston  Furnace  Go.  y.  Dlmock,  33  N.  E.  647,  158  Mass.  552;  Williams  v. 
Bower,  11  Pa.  Co.  Ct.  R.  151,  1  Pa.  DIst.  R.  88. 
4»  Andrews  t.  Railroad  Oo.,  16  Mo.  App.  299. 
««  Brans  Y.  Braun,  35  Mo.  App.  337. 
4T  Xizzard  v.  Hughes,  3  Phila.  (Pa.)  261. 
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extra  work  wholly  outside  of  the  principal  contract.**  In  a  recent 
case  in  Rhode  Island  it  appeared  that  a  contract  for  building  a  house 
provided  that  no  claim  should  be  made  for  extra  work  which  was 
not  indorsed  on  the  contract.  The  specifications  accompanying  the 
contract  provided  for  drains  in  the  cellar,  and  for  blasting  rock.  It 
was  held  that  the  contractor  was  entitled  to  a  lien  for  blasting  for 
such  drains,  such  work  being  provided  for  in  the  contract,  and  nec- 
essary to  the  completion  of  the  house,  though  the  price  to  be  paid 
for  such  blasting  was  not  set  forth  in  the  contract.*®  Under  a  stat- 
ute giving  a  lien  to  "any  person  who  shall  hereafter  perform  any 
labor  in  or  about  the  sinking,  drilling,  or  completing  of  any  oil  well,'* 
a  person  exploding  torpedoes  to  increase  the  flow  of  oil  is  entitled  to  a 
lien.°^  And,  under  a  statute  that  declares  that  "all  machinery  or 
tools  used  in  working  or  developing  a  mine  are  to  be  deemed  affixed 
to  the  mine,"  blacksmithing  and  repairs  done  on  such  machinery  and 
tools  may  be  made  a  lien  on  the  entire  property.^^  But  a  statute 
giving  a  lien  for  all  materials  furnished  for  or  used  in  and  about  the 
construction  of  bridges  does  not  give  a  lien  for  machinery  used  in 
making  artificial  stone  to  be  used  in  the  construction  of  the  bridge.*^* 


Work  Done  Away  from  the 

§  98.  The  fact  that  the  work  for  which  a  lien  is  claimed  was  not 
done  on  the  premises  does  not  affect  the  rights  of  the  claimant,'*  for 
a  lien  may  be  maintained  for  labor  performed  away  from  the  prem- 
ises on  which  the  lien  is  claimed,  in  preparing  materials  intended 
for  use  and  actually  used  in  the  construction  of  a  building  on  the 
premises.'**  As  was  said  by  the  supreme  court  of  Pennsylvania: 
"If  the  work  be  done  for  and  on  the  credit  of  the  building,  the  place 
where  it  is  done  can  make  no  difference.  Steam  and  machinery  have 
revolutionized  the  manner  of  building  houses.    Much  of  the  work 

48  Tabor  v.  Aiinstrong,  12  Pac.  157,  9  Colo.  285. 

49  Lee  v.  Bray  ton.  26  Atl.  258, 18  R.  I.  232. 

50  Gallagher  v.  Karus,  27  Hun,  375. 

01  Malone  v.  Gravel  Co.,  18  Pac.  772,  76  Gal.  578. 
B2  Basshor  v.  Railroad  Co.,  3  Atl.  285.  65  Md.  99. 
08  Parrisb's  Appeal,  83  Pa.  St.  Ill;  Sweet  v.  James,  2  R.  I.  270. 
0*  Wilson  V.  Sleeper,  131  Mass.  177;  Dewing  v.  Society,  13  Gray,  414;  Howes 
V.  Wire-Works  Co.,  48  N.  W.  448,  46  Minn.  44. 
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formerly  done  by  hand  at  or  near  the  building  is  now  done  at  the 
mill."  ***  But  no  mechanic's  lieu  can  be  enforced  against  the  owner 
of  buildings  for  labor  performed  in  their  erection  if  it  is  only  shown 
that  the  work  consisted  in  sawing  and  planing  lumber  in  the  peti- 
tioner's mill  at  the  request  of  one  who  was  erecting  said  buildings, 
and  that  the  lumber  was  actually  used  upon  them,  it  not  appearing 
that  there  was  any  prior  agreement  that  the  lumber  should  be  ap- 
propriated to  said  buildings."* 

What  is  a  Building. 

§  99.  Many  statutes  give  a  lien  only  for  work  done  on  "buildinga" 
The  question,  what  is  a  building?  has  therefore  arisen  in  a  number 
of  cases.  A  coke  oven  is  not  a  building  within  the  purview  of  these 
statutes.*^"  Neither  is  a  limekiln,*^*  nor  a  floating  dock,"®  nor  a 
retaining  wall  built  around  three  sides  of  an  iron  furnace  to  protect 
it  from  sliding  earth.*®  A  further  discussion  of  this  subject  will  be 
found  elsewhere.*^ 

Fixtures. 

§  100.  A  lien  lies  on  realty  for  fixtures  that  are  so  attached  as  to 
become  part  of  the  freAold.  Thus,  mirror  frames  annexed  to  a  house 
at  the  time  it  is  built,  and  fitted  into  gaps  left  for  that  purpose  in 
the  walls,  are  fixtures,  for  which  a  lien  may  lie.*'  And  so  are  tanks 
and  a  sheet-iron  floor  put  into  a  building  as  a  permanent  improve- 
ment, and  adapted  to  the  transaction  of  the  business  carried  on 
therein.**  But  chandeliers  and  other  gas  fixtures,  as  distinguished 
from  gas  fittings,  cannot  be  the  subject  of  a  mechanic's  lien,  since 
they  would  not  pass  by  a  sale  of  the  freehold.**    A  lien  lies  for 

•5  Slngerly  v.  Doerr,  62  Pa.  St.  9. 
•0  Bennett  v.  Shockford,  11  Allen  (Mass.)  444. 
»7  Central  Trust  CJo.  v.  Cameron  Iron  &  Coal  Co.,  47  Fed.  136. 
»•  CJowdrick  v.  Morris,  9  Pa.  Co.  Ct.  R.  312. 
»•  Coddln/^on  v.  Beebe,  31  N.  J.  Law,  477. 
••  Truesdell  v.  Gay.  13  Gray.  311. 
•1  See  post,  §  179. 

«*  Ward  V.  Kllpatrick,  85  N.  Y.  417. 
«s  O'Brien  v.  Hanson,  9  Mo.  App.  545. 

•4  Jarechl  v.  Society,  79  Pa.  St.  403;  Marshall  v.  Kalg:hn,  2  Wkly.  Notes  Cas. 
426. 
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opera  chairs  fumished  to  a  theater,  and  fastened  to  the  floor,*'*  and 
also  for  movable  scenery.*®  A  pump  placed  in  the  basement  of  a 
building,  and  planted  down  on  the  ground,  and  connected  with  pipes 
belonging  to  waterworks,  so  as  to  admit  steam  and  water,  is  suffi- 
ciently affixed  to  the  land  to  be  a  proper  subject  for  a  lien.*^  A 
boiler  situated  in  a  building  joined  to  a  mill,  and  used  to  supply 
steam  to  the  mill,  is  a  part  of  the  realty;  and  for  repairs  on  the 
boiler  a  lien  can  be  maintained  on  the  whole  of  the  land  on  which 
the  mill  and  the  building  in  which  the  boiler  is  are  situated.** 

Machinery. 

§  101.  Supplying  machinery  or  putting  it  into  a  building  does  not 
create  any  right  to  a  lien,  unless  the  character  of  the  machinery  and 
the  manner  in  which  it  is  attached  to  the  building  are  such  that  the 
machinery  becomes  a  permanent  part  of  the  building.  This  has  been 
held  under  statutes  giving  liens  for  "erecting,  altering,  or  repairing 
a  building  or  appurtenances";**  for  "work  done  or  materials  fur- 
nished for  or  about  the  repair,  alteration  of,  or  addition  to  any 
house  or  other  building'';  ^*  for  work  and  materials  "upon  such  build- 
ing'';''^ for  "erecting,  constructing,  or  repairing  a  building";^*  for 
supplying  "materials  of  any  kind  for  the  construction  or  repair  of  an 
edifice";^*    and  for  "doing  any  portion  of  the  work  or  furnishing 

•  B  Grcsz  V.  Ja<?kson,  6  Daly,  463;  Halley  v.  AUoway,  78  Tenn.  523;  Grewar  v. 
AUi>way,  3  Tenn.  Ch.  584. 

o«  Grewar  v.  AUoway.  3  Tenn.  Ch.  584;  Halley  v.  Alio  way,  78  Tenn.  523; 
Opera  Co.  v.  Soesman,  M  Ga.  100,  20  S.  B.  252;  Sosman  v.  Conlon,  57  Mo.  App. 
25.  But  In  the  Case  of  the  Olympic  Theatre,  2  Browne  (Pa.)  275,  It  was  said 
that  movable  scenery  was  not  a  fixtm^e,  not  being  a  necessary  accessory  to  the 
enjoyment  of  the  land. 

•7  Goss  V.  Helblni?,  19  Pac.  277,  77  Cal.  190. 

08  Kelley  v.  Mills,  126  Mass.  148. 

«»  Baker  v.  Fessenden,  71  Me.  202. 

70  Haslett  y.  Gillespie,  95  Pa.  St.  371.  In  this  case  the  Hen  was  claimed  for 
supplying  new  machinery  for  an  old  mill,  aud  it  was  held  by  a  divided  court 
that  there  was  no  lien. 

71  Richardson  v.  Koch,  81  Mo.  264. 

72  Rose  V.  Paper  Works,  29  Conn.  256. 

7  8  Shakspeare  v.  Ware,  38  La.  Ann.  570;  Scannell  v.  Beauvals,  38  La.  Ann. 
217. 
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any  portion  of  the  material  for  the  building";^*  and  even  under 
statutes  giving  liens  for  machinery  furnished  for  a  building,^  •  and 
for  **building  factories  or  furnishing  machinery  for  the  same.''^* 
But  in  New  Mexico  it  has  been  held  that  under  a  statute  which 
provides  that  every  person  furnishing  materials  to  be  used  in  the 
construction  of  any  structure  has  a  lien  on  the  same,  and  that  the 
land  on  which  any  structure  is  constructed  is  also  subject  to  the 
lien,  the  improvements  need  not  become  a  part  of  the  realty,  to  en- 
title the  persons  doing  the  work  and  furnishing  the  materials  to  a 
lien  on  the  realty.''^ 

§  102.  A  mechanic's  lien  cannot  be  maintained  upon  a  building  for 
work  done  in  making  slight  changes  in  the  building,  which  are  merely 
incidental  to  putting  in  a  machine  which  is  personal  property,  nor 
for  work  on  such  machine.'*  Thus,  work  done  for  a  tenant  on  trade 
fixtures,  which  he  has  a  right  to  remove  at  the  end  of  his  term, 
would  not  support  a  lien  on  the  land  itself '•  though  improvements 
that  can  be  removed  may  be  the  subject  of  a  lien  where  they  belong 
to  the  owner  of  the  land."® 

§  103.  Bolting  cloth,  forming  an  essential  part  of  the  machinery  of 
a  flouring  mill,  may,  when  placed  in  the  mill,  be  the  subject  of  a 
mechanic's  lien;  **  and  so  may  a  stationary  engine  and  boxes  used 
in  hoisting  coal  from  a  mine,'*  and  brewing  machinery,'*  and  a 
Htack  used  with  a  pork  house  and  a  distillery.®*    But  carding  ma- 

T*  Alknan  v.  Corban,  4  Baxt.  (Tenn.)  74. 
T»  Graves  v.  Pierce.  53  Mo.  423. 

76  Schofleld  V.  Stout,  59  Ga.  537. 

77  Post  V.  Miles  (N.  M.)  34  Pac.  586. 

7  a  Cumew  v.  Lee,  8  N.  E.  890,  143  Mass,  105. 

7»  Schettler  v.  Bath  Ck).  (Wash.)  27  Pac.  76;  Patterson  v.  Gallagher,  35  Pac. 
454,  25  Or.  227;  Koenig  v.  Mueller,  39  Mo.  165;  O'Brien  Boiler-Works  Co.  v. 
Haydock,  58  Mo.  App.  653.  But,  where  hnprovements  become  part  of  a  build- 
ioj;,  the  fact  that  they  were  designed  specially  for  the  tenants*  business  wiU 
not  affect  the  right  of  the  person  doing  the  work  to  a  mechanic's  lien.  Mosher 
T.  Lewis,  31  N.  Y.  Supp.  433,  10  Misc.  Rep.  373. 

•0  CtoUins  ▼.  Mott,  45  Mo.  100. 

•1  Heidegger  v.  MiUing  Go.,  16  Mo.  Ai^.  327. 

»s  Dobschuetz  v.  Holliday,  82  111.  371. 

•s  Watts-Oampbdl  Co.  y.  Yuengling,  25  N.  B.  1060,  125  N.  Y.  1,  affirming  3 
N.  Y.  Supp.  869,  51  Hun,  802. 

•«  Bodley  v.  Denmead,  1  W.  Va.  249. 
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<;hines  are  not  such  fixtures  as  to  constitute  the  subject  of  a  lien.** 
A  mechanic  employed  to  put  up  a  patented  machine,  under  a 
specific  agreement,  for  a  certain  price  for  the  use  of  his  patent  and 
his  services  in  putting  up  the  machine,  is  entitled  to  a  lien  there- 
for, since  the  value  of  his  services  may  be  enhanced  by  the  use  of 
the  patent  owned  by  him.*® 

§  104.  Some  statutes  expressly  declare  that  there  may  be  a  lien 
on  a  building  for  machinery  furnished  therefor.  Under  a  statute  giv- 
ing a  lien  to  any  one  who  shall  "furnish  any  materials,  machinery,  or 
fixtures  for  any  building,  erection,  or  other  improvement  upon  land," 
the  fact  that  machinery  is  placed  in  a  building  that  is  already  com- 
pleted does  not  deprive  the  person  furnishing  it  of  his  lien.*^  And 
under  a  statute  declaring  that  whoever  furnishes  material  or  ma- 
chinery for  erecting  or  repairing  any  house,  mill,  or  other  building, 
shall  have  a  lien  for  the  same  on  the  building,  the  introduction  into 
a  shop  of  additional  permanent  and  stationary  machinery  for  us^ 
therein  may  subject  the  premises  to  a  lien  for  the  price.®*  A  statute 
giving  a  lien  for  "any  material,  fixtures,  engine,  boiler,  or  ma- 
chinery" furnished  for  any  building  or  improvement  on  land,  in- 
cludes coal  cars  used  in  a  mine.**  And  a  statute  giving  a  lien  "for 
any  engine,  machinery  or  other  thing"  placed  in  a  building  includes 
an  electric  elevator,*®  since  such  an  elevator  is  part  of  the  realty.'* 
Everything  necessary  to  put  in  motion  a  manufactory,  and  apply  its 
power  to  the  different  machines  used,  is  machinery,  appurtenances, 
or  fixtures,  within  the  meaning  of  a  statute  giving  persons  who 
perform  labor  or  furnish  machinery  for  erecting  a  manufactory,  ap- 
purtenances, or  fixtures  under  contract  with  the  owner  a  lien  there- 
on, and  on  the  interest  of  the  owner  in  the  land  on  which  the  same 
may  stand.**  But  a  statute  giving  a  lien  on  sawmills  and  their 
products  to  persons  furnishing  timber,  provisions,  or  other  thing 

sc  Graves  v.  Pierce,  53  Mo.  423. 

8«  St.  Clair  Coal  Co.  v.  Martz,  75  Pa.  St.  384. 

8T  White  V.  Chaffln,  32  Ark.  59. 

88  Pond  Mach.  Tool  Co.  v.  Robinson,  37  N.  W.  99,  38  Minn.  272. 

89  Central  Trust  Co.  v.  Sheffield  &  B.  Coal,  Iron  &  Ry.  Co.,  42  Fed.  106. 
•0  Lefler  v.  Forsberg,  1  App.  Cas.  D.  C.  36. 

»i  Schenck  v.  Uber,  81  Pa.  St.  31, 

92  Gashe  v.  Manufacturing  Co.,  31  W^kly.  I^w  Bui.  189. 
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necessary  to  carry  on  the  work  of  sawmills,  doe*  not  give  one  to  a 
machinist  who  furnishes  or  puts  up  machinery  for  a  steam  saw- 
mUl." 

§  105.  Sellers  of  portable  machinery  do  not  necessarily  have  a 
mechanic's  lien  on  the  land  on  which  the  buyer  may  choose  to  erect 
and  use  it.  To  give  a  lien,  the  claimant  must  have  contracted  to 
improve  the  particular  lands  in  question.'*  Bat  where  a  mill  own- 
er buys  a  "draft  tube,"  with  intent  to  attach  it  to  the  realty,  the 
tube  will  be  treated  as  a  fixture,  and  the  seller  Is  entitled  to  a  lien 
for  its  value,  though  it  is  not  attached  at  the  time  of  filing  the  claim.'*^ 
A  statute  giving  a  lien  to  '*any  machinist  who  may  furnish  or  put  up 
machinery,  or  who  may  repair  the  same,"  does  not  apply  to  a  ma- 
chinist who  merely  manufactures  or  sells  materials  for  repairing  ma- 
chinery, or  repairs  detached  parts  thereof,  but  has  nothing  to  do 
with  uniting  the  materials  to  the  machinery.*'' 

§  106.  Where  the  statute  makes  machines  subject  to  mechanics^ 
liens,  in  like  manner  as  buildings  are,  the  lien  on  a  niaehiue  be- 
gins as  soon  as  the  mechanic  begins  to  put  it  up,  in  analogy  to  the 
time  when  such  a  lien  would  attach  to  a  building.*'  Design  shells 
placed  in  cloth-printing  machines,  but  readily  removable  there- 
from, are  not  such  a  part  of  the  machines  that  the  person  Who  en- 
graves the  designs  on  the  shells  will  have  a  lien  on  the  machines, 
under  a  statute  giving  mechanics  liens  for  work  done  on  "fixed  ma- 
chinery," or  on  "fixtures  for  manufacturing  purposes."  •*  Where  a 
stationary  engine  is  sold,  and  put  up  by  a  machinist,  under  a  con- 
tract stipulating  that  the  engine  is  to  be  started  and  put  in  proper 
order  for  running,  a  lien  lies  for  necessary  work  done  to  start  it 
and  fit  it  for  running  in  position,  since  such  work  is  done  in  pursu- 
ance of  the  contract.** 

»«  Filer  &,  Stowell  Co.  v.  Empire  Lumber  Co.,  18  S.  E.  359,  91  Ga.  657. 

»♦  Stout  T.  Sawyer.  37  Mich.  313. 

»5  Spruhen  v.  Stout,  9  N.  W.  277,  52  Wis.  517. 

••  Loudon  V.  Coleman,  59  Ga.  053. 

•T  WeUs  Y.  Canton  Co.,  3  Md.  234. 

0*  Griggs  V.  Stone,  18  AU.  1094,  51  N.  J.  Law,  549. 

••  Loudon  V.  Coleman,  62  Ga.  146. 
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Improvements  Outside  of  the  Building:. 

§  107.  Improvements  which,  although  outside  of  a  buildmg,  are  so 
connected  therewith  as  to  be  necessary  for  its  proper  use,  and  are  on 
the  same  tract  of  land,  may  be  the  subject  of  a  lien  on  the  land  and 
building.  Thus,  a  gas  machine,  constituting  a  part  of  a  suburban 
dwelling  house,  and  put  in  at  the  time  of  the  original  construction 
thereof,  and  consisting  of  an  underground  yault,  located  some  dis- 
tance from  the  house,  and  connected  therewith  by  underground 
pipes  running  through  the  foundation  walls,  and  joined  in  the  house 
to  permanent  machinery,  from  whence  there  is  connection  with  gas 
pipes  throughout  the  house,  is  a  proper  subject  for  a  mechanic's 
lien.^®**  And  a  drain  pipe  extending  from  the  cellar  of  a  house  to  a 
street  sewer  is  a  part  of  the  house  for  which  a  lien  will  lie,  where 
such  pipe  was  included  in  the  contract  for  building  the  house,  and 
the  house,  being  fitted  for  the  use  of  city  water,  would  be  incomplete 
without  the  drain  pipe.^®^  So,  too,  work  and  materials  furnished 
for  a  dam  used  in  connection  with  a  mill  run  by  water  power,^®* 
and  for  a  flume  which  is  partly  inside  and  partly  outside  the  mill, 
and  which  is  absolutely  indispensable  to  the  operation  of  the  mill,^®* 
are  proper  subjects  for  liens  on  the  mill,  since  the  flume  and  dam 
are  parts  of  .the  mill.  Windmills  may  be  appurtenant  to  the  build- 
ings in  connection  with  which  they  are  used,  so  that  the  persons 
who  furnish  and  put  them  up  may  have  liens  on  the  property.^®* 
But,  under  a  statute  giving  a  lien  on  the  land  on  which  any  "build- 
ing or  edifice  or  tenement"  shall  be  erected,  there  can  be  no  lien 
for  merely  digging  a  well.^®'^    And  under  a  statute  creating  a  me- 

100  PeniMsylvania  Globe  Gaslight  Co.  v.  Gill,  1  Pa.  DIst.  R.  538,  14  Pa.  Co.  Ct. 
R.  6. 

101  Beatty  v.  Parker,  6  N.  E.  754.  141  Mass.  523.  Contra,  Kershaw  v.  Fitz- 
pfttrick,  3  Mo.  App.  575.  This  case  is  not  fully  reported,  but  Is  explained  in 
PuUis  V.  Hotfman,  28  Mo.  App.  666. 

102  Willamette  Falls  Transp.  &  Milling  Co.  v.  Remick,  1  Or.  160. 

103  Edwards  v.  Derrlckson,  28  N.  J.  Law,  39;  Derrickson  v.  Edwards,  29  N. 
J.  Law,  468. 

104  Phelps  &  Bigelow  Wind-Mill  Co.  v.  Shay,  48  N.  W.  896,  32  Neb.  19; 
Phelps  &  Bigelow  Wind-Mill  Co.  v.  Baker,  30  Pac.  472,  49  Kan.  434. 

106  Guise  V.  Oliver,  11  S.  W.  515.  51  Ark.  356. 
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chanic's  lien  on  boildings,  erections,  or  other  improvements,  no  lien 
exists  for  improvements  solely  to  the  lot,  independent  of  the  build- 
ing, unless  the  contracts  for  such  improvements  are  connected  with 
the  contract  for  the  erection  of  the  building;  and  hence  no  lien  can 
be  claimed  for  the  erection  of  a  retaining  wall  around  the  lot,  and 
the  construction  of  a  driveway  extending  from  the  street  to  the 
residence,  when  contracted  for  separately  from  the  building.^ °® 

§  108.  Grading  and  sodding  a  building  lot  do  not  create  a  lien, 
where  the  statute  merely  gives  a  lien  for  "the  erection,  alteration, 
or  repair  of  any  house,  mill,  or  other  building,"  ^°^  or  where  it  pro- 
vides for  a  lien  on  any  ^*house,  mill,  manufactory,  or  other  building 
or  appurtenance";  *®®  but  they  do  create  a  lien  where  the  statute 
gives  a  mechanic's  lien  to  any  person  who  shall  perform  labor  in  al- 
tering or  repairing  any  *T:)uilding  or  building  lot."  *<*•  Under  a  stat- 
ute declaring  that  whoever  performs  labor  "for  grading,  filling  in, 
or  excavating  any  land,"  shall  have  a  lien  on  the  land  for  the  price 
of  his  labor,  a  hole  drilled  in  the  ground  solely  to  ascertain  whether 
there  is  ore  underneath,  and,  if  so,  whether  it  exists  in  paying  quan- 
tities, is  not  an  excavation,  within  the  statute.^^^ 

It  has  been  held  that  a  statute  giving  a  lien  for  "manual  labor 
performed  upon  any  land,  timber,  or  lumber"  gives  a  lien  for  build- 
ing a  fence  around  a  house  on  a  city  lot,^^^  but  that  a  statute  giv- 
ing a  lien  for  erecting  or  repairing  any  *n[)uilding  or  the  appurte- 
nances of  any  building"  does  not  give  a  lien  for  lumber  furnished  for 
fencing  a  farm.^^*  A  coal  mine  is  an  improvement  on  land,  within 
the  meaning  of  a  statute  giving  a  lien  to  every  mechanic  or  other 
person  doing  work  or  furnishing  material,  fixtures,  or  machinery 

io«  Missouri  Valley  Cut  Stone  Works  v.  Brown.  50  Mo.  App.  407. 

i«T  Pratt  V.  Duncan,  32  N.  W.  709,  36  Minn.  545. 

los  Stichtenoth  v.  Rife,  6  Ohio  Clr.  Ct.  R.  540. 

io»R;iven  V.  Smith,  24  N.  Y.  Supp.  GOl,  71  Hun,  197;  Pickett  v.  GoUner 
(City  Ct.  Brook.)  7  N.  Y.  Supp.  196;  Frederick  v.  Association,  29  N.  Y.  Supp. 
1041,  75  Hun,  612.  The  word  "lot,"  as  used  in  an  act  giving  one  who  grades  a 
lot  a  lien  thereon,  means  whatever  territory  an  owner  causes  to  be  graded  un- 
der a  single  contract.    Warren  v.  Hopkins,  42  Pac.  986,  110  Cal.  506. 

iioColvin  v.  Weimer  (Minn.)  65  N.  W.  1079. 

111  BaUey  v.  HuU,  11  Wis.  289.    See.  loo,  Henry  v.  PUtt,  84  Mo.  237. 

112  Canisius  v.  Merrill,  65  III.  67. 
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"for  any  building  or  improvement  on '  land"  ;^**  and  one  who  con- 
tracts to  bore  an  oil  well  may  support  a  lien  for  the  contract  price 
under  an  act  giving  a  lien  for  the  price  and  value  of  labor  furnished 
upon  a  leasehold  estate,  or  for  drilling  or  mining  thereon.  ^^*  Un- 
der a  statute  giving  a  lien  for  "the  filling  up  of  any  water  lot,  or  the 
construction  thereon  of  any  wharf  or  permanent  erection,  or  the 
dredging  of  the  channel  in  front  of  such  water  lot,"  a  person  who 
furnishes  work  and  materials  to  dredge  for  a  riparian  owner  in  front 
of  his  water  lot,  and  to  construct  docks  in  f rout  of  such  lot,  has  a 
lien  on  such  structures,  and  also  on  the  interests  of  the  riparian 
owner  in  the  lots,  and  the  rights  appurtenant  thereto,  subject  to  the 
public  right  to  use  the  water  in  which  such  structures  are  for  navi- 
gation and  other  lawful  purposes.*^' 

Pipes  and  Wires  in  Streets. 

§  109.  Water,  gas,  and  electric  light  companies  own  much  prop- 
erty outside  of  the  land  on  which  their  works  stand;  and  the  effect 
of  work  done  on  such  outside  property,  in  the  way  of  creating  a  lien, 
has  been  before  the  courts  in  several  recent  cases.  A  water  com- 
pany erected  on  a  lot  buildings  and  machinery  to  force  water  to  its 
standpipe,  a  half  mile  distant,  through  a  main.  Except  for  25  feet, 
the  main  was  without  the  lot,  on  land  in  which  the  company  had  an 
easement  only.  In  a  suit  to  foreclose  a  lien  for  the  piping  on  the 
lot  and  the  building  and  machinery  thereon,  it  was  held  that,  except 
for  the  25  feet  within  the  lot,  there  was  no  lien;  the  statute  giving  a 
lien  on  the  "building  or  improvement,  and  on  the  land  on  which  the 
same  is  situated,  to  the  extent  of  the  entire  lot  if  in  a  city,  and,  if 
not  in  a  city,  town,  or  village,  of  one  acre."  ^^'  An  electric  light  and 
power  company  owned  land,  on  which  was  a  building  and  machinery 
for  generating  electricity,  and  it  had  a  franchise  from  a  city  to  use 
its  streets  for  the  erection  of  poles  on  which  to  stretch  wires  and 

11 «  Central  Trust  Co.  v.  Sheffield  &  B.  Coal,  Iron  &  Ry.  Co.,  42  Fed.  106. 
114  Vandergrift's  Appeal,  &'<  Pa.  St.  126. 
lift  Williams  V.  Lane.  58  N.  W.  77.  87  Wis.  152. 

lie  Eufaula  Water  Co.  v.  Addyston  Pipe  &  Steel  Co.,  8  South.  25,  89  Ala. 
552. 
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suspend  lamps  to  furnish  light  for  the  city.  Poles  were  purchased 
and  planted  in  the  streets,  wires  and  lamps  were  placed  thereon,  and 
all  connected  by  the  electric  light  wires  with  the  machinery  and  prem- 
ises of  the  company.  It  was  held  that  the  poles  and  wires  were  an 
appurtenance  of  the  premises  of  the  company,  within  the  statute 
providing  that  a  person  who,  under  contract  with  the  owner  of  land, 
shall  "furnish  material  for  erecting  any  appurtenance  of  any  build- 
ing, shall  have  a  lien  upon  the  whole  piece  or  tract  of  land,  the  build- 
ings and  appurtenances,"  and  the  vendor  of  the  poles  was  entitled 
to  a  lien  on  the  premises.^*^  In  another  case  it  appeared  that  the 
defendant,  a  corporation  organized  to  manufacture  and  furnish 
vapor  for  cold  storage,  employed  plaintiff  to  furnish  and  erect  ma- 
chinery on  defendant's  own  land,  and  also  to  furnish  and  lay  pipes 
through  the  streets  to  convey  the  cold  vapor  to  its  customers.  The 
statute  in  force  declared  that  "there  shall  be  a  lien  upon  any  lot  of 
ground  or  tract  of  land  upon  which  a  house  has  been  constructed,  or 
fixtures  or  machineiy  furnished  or  erected,"  in  favor  of  him  who  fur- 
nishes the  materials  or  does  the  work.  It  was  held  that  as  the 
pipes  were  essential  to  defendant's  operation,  and  were  an  integral 
part  of  its  plant,  plaintiff  was  entitled  to  a  lien  on  defendant's  land 
that  would  cover  the  value  of  the  material  and  labor  furnished  in  con- 
nection with  the  pipes,  as  well  as  in  connection  with  the  machin- 
ery erected  on  the  land  itself.^^*  And  it  has  been  recently  held  by 
a  federal  court  in  Wisconsin  that  the  entire  plant  of  a  water  com- 
pany, including  piping  laid  in  the  streets  of  a  city  and  the  interest 
of  the  company  in  the  premises,  is  subject  to  the  lien  of  the  mate- 
rial man  furnishing  the  piping.^^*  Wires  and  insulators,  which  are 
used  in  forming  and  completing  the  connection  between  an  electric 
light  and  power  plant  and  dwellings,  stores,  and  other  public  places, 
for  the  purpose  of  conveying  or  transmitting  light  and  heat  thereto, 
are  fixtures,  within  the  provisions  of  the  mechanic's  lien  law.*^^ 

iiT  Badger  Lumber  Co.  v.  Marion  Water  Supply,  Eaectric  Light  &  Power  Co., 
29  Pac  476,  48  Kan.  182. 
ii«  Steger  v.  Refrigerattog  Co.,  14  S.  W.  1087,  89  Tenn.  458. 
"»  National  Foundry  &  Pipe  Works  v.  Oconto  Water  Co.,  52  Fed.  43. 
130  Hughes  v.  Power  Co.  (N.  J.  Ch.)  32  Aa  68. 
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Street  IxnprovementB  and  Sidewalks. 

§  110.  Paving  the  street,  in  front  of  a  lot,  and  abutting  thereon, 
cannot  be  regaMed,  in  any  sense,  as  the  "construction  or  repair*' 
of  a  building  on  such  lot,  within  the  meaning  of  the  statute  in  re- 
gard to  mechanics'  liens;  and  therefore  a  mechanic's  lien  cannot  be 
acquired  for  work  done  and  materials  furnished  in  the  construction 
of  such  a  pavement.^'^  Sidewalks  stand  in  a  somewhat  different 
light.  A  sidewalk  in  a  street  adjoining  a  lot  or  building  in  a  town 
or  city  is  essential  to  the  convenient  and  comfortable  use  of  the 
premises.  It  may  therefore  be  regarded  as  appurtenant  to  the  build- 
ing, and  a  lien  on  the  building  and  lot  will  lie  for  the  construction  of 
the  sidewalk  whenever  the  statute  allows  a  lien  for  the  construction 
of  appurtenances  to  buildings.^*'  It  makes  no  difference  that  the 
owner  of  the  lot  does  not  own  the  fee  of  the  street.^^'  So,  too,  a 
lien  will  lie  on  the  lot  and  building  for  illuminating  tiling  placed  in 
the  sidewalk  so  as  to  give  light  to  the  cellar.^^*  A  statute  which 
expressly  gives  a  lien  for  curbstone  assumes  that  a  lien  exists  for  the 
sidewalk  between  the  curbstone  and  the  lot.^**  There  are,  however, 
authorities  that  hold  that  one  who  furnishes  labor  and  materials  for 
a  sidewalk  in  front  of  a  house  has  no  lien,  the  sidewalk  being  con- 
sidered a  public,  rather  than  a  private,  improvement;^**   and,  in 

"1  Knaube  v.  Kerchner.  39  Ind.  217;  Claud  v.  Kendrlck,  1  Wkly.  Notes  Oas. 
601;  Webster  v.  Wakellng,  2  Wkly.  Notes  Oas.  Ill;  Clymer  Paving  CJo.  v. 
Donegan.  36  Wkly.  Notes  Gas.  261;  Smith  v.  Kennedy,  89  111.  485.  This  last 
case  was  decided  under  a  statute  which  gave  a  lien  to  any  person  furnishing 
labor  or  materials  *'in  building,  altering,  repairing,  or  ornamenting  any  house 
or  other  building  or  appurtenance  thereto  on  such  lot,  or  upon  any  street  or 
alley,  and  connected  with  such  building  or  appurtenance." 

1J2  Dugan  Cut  Stone  Co.  v.  Gray,  21  S.  W.  854,  114  Mo.  497;  McDermott  v. 
Claas,  15  S.  W.  995,  104  Mo.  14;  Heni-y  v.  Plitt,  84  Mo.  237;  Moran  v.  Chase, 
52  N.  Y.  346;  Kenney  v.  Apgar.  93  N.  Y.  539;  Yearsley  v.  Flanigen,  22  Pa.  St. 
489. 

i2»  Kenney  v.  Apgai%  93  N.  Y.  539. 

12*  Pullls  V.  Hoffman,  28  Mo.  App.  6G6. 

i2n  Clymer  Paving  Co.  v.  Wedr,  3  Pa.  DIst.  R.  32,  34  Wkly.  Notes  Caa.  19. 

120  Coenen  v.  Staub,  36  N.  W.  877,  74  Iowa,  32;  McPherson  v.  Walton,  11 
Atl.  21,  42  N.  J.  Eq.  282;  McDermott  v.  Palmer,  8  N.  Y.  383,  2  E.  D.  Smith,  675; 
Edelkamm  v.  Comly,  12  Pa.  Co.  Ct  R.  371,  1  Pa.  Dlst  R.  505;  Dugan  Cut 
Stone  Co.  v.  Gray,  43  Mo.  App.  671. 
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UlinoiSy  constnictiDg  a  vault  under  a  sidewalk  in  front  of  a  city  lot 
gives  no  lien  on  the  lot  under  a  statute  giving  a  lien  for  "erecting  or 
repairing  any  building  or  the  appurtenances  of  any  building."  ^" 

Oooking. 

§  111.  There  can  be  no  lien  for  the  value  of  services  rendered  in 
cooking  for  the  men  employed  in  constructing  the  building,  not- 
withstanding the  cooking  was  done  on  the  ground  as  the  work  pro< 
gressed,  since  such  cooking  is  not  work  performed  on  the  building,^^' 
though  a  contractor  who  hires  his  men  for  a  certain  wage  per  diem 
and  their  board  may  properly  include  the  cost  of  such  board  in 
his  claim.^^" 

Transportation  of  Materials. 

§  112.  The  better  opinion  seems  to  be  that  there  can  be  no  lien 
on  a  building  for  the  cost  of  transporting  the  materials  to  the  build- 
ing, since  that  is  too  remote  to  be  considered  part  of  the  labor  of 
construction,"*  though  there  are  not  wanting  authorities  to  the  con- 
trary.^ "^ 

Hauling  quartz  ore  from  a  mine  to  a  quartz  mill  has  been  held 
sufficient  to  give  a  lien  on  the  mill  under  a  statute  giving  a  lien  for 
"performing  labor  for  carrying  on  the  mill,"  ***  but  not  sufficient  to 
give  a  lien  on  the  mine  under  a  statute  giving  a  lien  for  labor  per- 
formed ''in  or  upon  any  mine."  ^'*  Charges  for  ferriage  and  postage 
are  not  lienable."*    Under  a  statute  giving  a  lien  to  "every  me- 

12T  Parmelee  y.  Hambleton.  19  111.  615. 

129  McCk>rmick  v.  Water  Ck>.,  40  Oal.  185. 

"»  Lybrandt  t.  Eberly,  36  Pa.  St  347. 

J  so  v^ebster  v.  Improvement  CJo.,  6  N.  B.  71,  140  Mass.  526;  Wilson  v.  Whlt- 
comb,  100  Pa.  St.  547. 

131  HiU  V.  Newman,  38  Pa.  St.  151;  McKeen  v.  Hasekine,  49  N.  W.  195,  46 
Minn.  426.  Tbe  latter  case  foUows  the  former,  the  authority  of  which  is  much 
weakened  by  the  subseqaent  decision  of  the  same  court  in  Wilson  v.  Whit- 
comb,  supra. 

1"  In  re  Hc^pe  Min.  Ck>.,  Fed.  Cas.  No.  6,681,  1  Sawy.  710. 

iss  Barnard  v.  McKenzie,  4  Ck>lo.  251.  Both  this  case  and  that  of  In  re  Hope 
Min.  Go.,  supra,  were  decided  by  courts  that  adhere  to  the  rule  of  liberal  oon- 
Btmctioo  of  the  mechanic's  lien  acts. 

1S4  WlUamette  FaUs  Transp.  &  MiUing  Co.  v.  Remick,  1  Or.  169. 
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chanic  or  other  person  who  shall  do  any  work  upon  or  furnish  ma- 
terial" for  any  building,  one  who,  under  a  contract  with  the  owner 
or  contractor,  hauls  material  furnished  by  another  for  a  building, 
which  is  used  in  the  erection  of  the  same,  is  entitled  to  a  lien  there- 
for; ^^^  and,  where  the  contract  with  a  material  man  is  that  he  shall 
have  10  per  cent,  above  cost  and  carriage  for  the  materials,  items 
for  drayage,  freight,  and  commissions  are  proper  charges  in  a  lien 
account.^'* 

Work  not  Specified  In  Statute. 

§  113.  Where  the  statute  gives  a  lien  only  for  work  of  specified 
kinds,  no  lien  exists  for  work  not  specifled.^^^  Thus,  where  it  only 
names  masons  and  carpenters,  a  plasterer  is  not  entitled  to  a 
lien;  ^**  and  an  act  extending  the  scope  of  mechanics'  liens  to  work 
and  materials  for  plumbing,  gas-fitting,  paper  hanging,  and  paving 
does  not  give  a  lien  for  materials  furnished  for  upholstering  a 
hall.**®  A  statute  giving  a  lien  for  improvements  "upon  land"  does 
not  entitle  to  a  lien  one  who  plows  unbroken  land  for  the  purpose 
of  cultivation.**®  Placing  a  lightning  rod  on  a  building  is  held  in 
Illinois  not  to  be  furnishing  materials  and  labor  "in  building,  alter- 
ing, repairing,  or  ornamenting"  a  house,  and  therefore  to  give  no 
lien.***  But  in  Iowa,  under  a  statute  giving  a  lien  to  any  "person 
who  shall  do  any  labor  upon  or  furnish  any  materials,  machinery  or 
fixtures  for  any  building,  erection  or  other  improvement  on  land," 
it  is  held  that  a  mechanic's  lien  may  be  maintained  for  lightning 
rods.**'  An  act  extending  to  subcontractors  for  altering  or  beauti- 
fying buildings  the  lien  given  by  a  previous  act  to  original  con- 

185  Kehoe  v.  Hansen  (S.  D.)  65  N.  W.  1075.  It  has  been  held  In  Montana  that 
where  parties  contracted  to  furnish  ties  to  a  railroad  company,  to  be  used  in 
the  construction  of  the  road,  and  afterwards  sublet  the  contract  to  one  who 
contracted  with  plaintiflf  to  haul  and  deliver  the  ties,  plaintiff  was  entitled  to  a 
mechanic's  lien  for  his  labor.    Eccleston  v.  Hetting,  42  Pac.  105,  17  Mont.  88. 

i««  Price  V.  Merritt,  55  Mo.  App.  640. 

13T  WiUiams  v.  Coal  Co..  36  Pac.  159.  25  Or.  426. 

138  Fox  V.  Rucker,  30  Ga.  525. 

180  McCartney  v.  Buck,  12  Atl.  717,  8  Houst.  34. 

1*0  Brown  v.  Wyman,  9  N.  W.  344,  56  Iowa,  452. 

141  Drew  V.  Mason,  81  111.  498. 

1*2  Harris  v.  Schultz,  21  N.  W.  22,  64  Iowa,  539. 
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tractoFB  for  "erecting  or  repairing*'  buildings  has  been  held,  by  strict 
construction,  to  create  no  lien  in  favor  of  the  original  contractor  for 
altering  or  beautifying  a  building  not  needing  repairs.**'  A 
plumber  who  hires  out  his  license  to  another,  who  has  no  plumber's 
license,  so  that  the  latter  may  purchase  materials  and  perform  a 
contract  he  has  on  hand,  has  no  lien  on  the  premises  for  the  price 
agreed  on.*** 

Furnishing  Money. 

§  114.  A  statute  giving  liens  to  those  furnishing  work  or  mate- 
rials does  not  extend  to  those  furnishing  money  with  which  the 
work  and  materials  are  paid  for.**°  For  this  reason  a  building  and 
loan  society  organized  for  the  purpose  of  lending  money  to  stock- 
holders on  their  stock  and  on  real-estate  security  is  not  entitled 
to  a  mechanic's  lien  on  the  homestead  of  a  sto<kholder  for  money 
lent  to  him,  which  he  has  used  in  the  construction  of  a  building 
on  his  land.**®  And  a  contractor  who  makes,  in  the  name  and  on 
the  credit  of  the  owner  of  the  building,  a  contract  with  a  third  per 
son  to  do  certain  work  on  the  building,  and  pays  him  therefor,  has 
no  lien  for  such  work,  since  the  work  was  furnished  by  the  owner, 
through  the  contractor  as  his  agent,  and  tiie  contractor  merely  fur- 
nished the  money  with  which  to  pay  for  the  work.**^ 

Tearing  Down  and  Moving  Buildings. 

§  115.  An  act  giving  a  lien  for  work  or  materials  furnished  "for 
any  building,  erection,  or  improvements  upon  land,  or  for  repairing 
the  same,''  does  not  allow  a  lien  for  tearing  down  a  building.**"  And 
statutes  giving  liens  for  erecting,  altering,  and  repairing  buildings 
give  no  lien  for  the  mere  removal  of  a  building  from  one  lot  to  an- 

>«»  Bryan  v.  Whltford,  66  111.  33. 

i«4  Bumslde  v.  O'Hata,  35  IH.  App.  150. 

1*5  Greene  v.  Ely.  2  G.  Greene,  508;  Weathersby  v.  Sleeper,  42  Miss.  732; 
Gfljlord  V.  Longhridge,  50  Tex.  573;  Godeffroy  v.  Oaldwell.  2  Oal.  489. 

i4«  Intematloiial  BuUding  &  I^oan  Ass'n  y.  Fortasaain  (Tex.  Civ.  App.)  23 
S.  W.  406. 

i*T  Kerby  v.  Daly,  45  N.  Y.  84. 

i«8  Holzhonr  v.  Meer,  59  Mo.  434. 
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Cither/**  though  it  has  been  held  under  such  a  statute  that. an 
entire  contract  for  digging  a  cellar,  erecting  foundations,  and  mov- 
ing a  building  upon  such  foundation  may  constitute  the  basis  for  a 
lien."* 

ArchitectB. 

§  116.  The  right  of  an  architect  to  a  mechanic's  lien  has  been 
the  subject  of  conflicting  decisions.  A.n  architect  who  not  only 
draws  the  plans  of  the  building,  but  also  superintends  its  construc- 
tion, is  entitled  to  a  lien,  even  though  the  statute  merely  gives  a 
lien  in  general  terms  for  work  or  labor  furnished  in  the  erection  of  a 
building.^*^^  But  an  architect  who  simply  provides  the  plans  and 
specifications  for  a  building  is  not  entitled  to  a  lien  against  said 
building  for  his  labor,  in  the  absence  of  any  express  statutory  provi- 
sion in  his  favor.^**  And,  if  the  buildings  for  which  the  plans  are 
drawn  are  never  erected,  the  architects  who  drew  the  plans  have  no 
lien  therefor  on  the  land  on  which  the  building  was  to  be  placed.^** 
In  such  case  the  fact  that  the  architects  had  to  examine  old  build- 
ings on  the  land  to  enable  them  to  prepare  the  plans  and  specifica- 
tions, which  involved  some  labor  in  and  about  the  building  and  prem- 
ises, is  immaterial.^*^*     A  statute  which  gives  a  mechanic's  lien  to 

140  Trask  v.  Searle,  121  Mass.  229;  Stephens  v.  Holmes,  (>4  lU.  336.  But  it 
Is  held  in  California  that  a  statute  providing  that  all  persons  and  laborers  of 
every  class  performing  labor  on  the  constmetion,  alteration,  or  repair  of  any 
building  shall  have  a  lien  therefor,  includes  work  done  in  moving  a  building. 
Palmer  v.  Lavigne,  37  Pac.  775,  104  Cal.  30. 

180  Chase  v.  James,  10  Hun,  506. 

151  Mutual  Ben.  Life  Ins.  Co.  v.  Rowand,  26  N.  J.  Eq.  389;  Taylor  v.  Gils- 
dorff,  74  111.  354;  Phoenix  ITumiture  Co.  v.  Put-in-Bay  Hotel  Co.,  66  Fed.  683; 
Bank  of  Pennsylvania  v.  Gries,  35  Pa.  St.  423;  Knight  v.  Norris,  13  Minn. 
473  (Gil.  438);  Gardner  v.  Leek,  54  N.  W.  746,  52  Minn.  522;  Arnoldl  v. 
Gouin,  22  Grant  Ch.  (Can.)  314;  Mulligan  v.  Mulligan,  18  La.  Ann.  20;  Hughes 
v.  Torgerson,  11  South.  209,  96  Ala.  346;  Stryker  v.  Cassldy,  76  N.  Y.  50,  re- 
versing 10  Hun,  18;  Van  Dom  v.  Mengedoht,  59  N.  W.  800,  41  Neb.  525. 
Contra,  Foushee  v.  Grigsby,  12  Bush.  (Ky.)  75;  Hofius  v.  Hoflus,  92  Pa.  St. 
305;  Thompson  v.  Baxter,  21  S.  W.  668,  92  Tenn.  305,  decided  by  a  divided 
court. 

162  Price  V.  Kirk,  90  Pa.  St.  47,  13  Phila.  (Pa.)  497;  Rush  v.  Able,  90  Pa.  St. 
153;    Itaeder  v.  Beusberg,  6  Mo.  App.  445. 

1B8  Foster  v.  Tiemey,  59  N.  W.  56,  91  Iowa,  253. 

IB*  Foster  v.  Tiemey.  59  N.  W.  56,  91  Iowa,  253. 
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any  person  who  shall  by  contract,  express  or  implied,  with  the  owner 
of  land,  furnish  labor  or  materials  or  services,  as  an  arcbitect  or 
superintendent,  in  building,  altering,  repairing,  or  ornamenting;  any 
house  or  other  building  or  appurtenance  thereto,  confers  no  lien  on 
architects  for  keeping  books,  auditing  accounts,  and  making  settle- 
ments with  the  various  contractors  engaged  in  erecting  a  building, 
nor  for  labor  as  supervising  architects  in  the  improvement  of  grounds 
and  accessories.*"*  It  has  been  held  that  an  architect's  draftsman 
is  not  a  "mechanic"  or  "laborer,"  within  the  laws  of  Pennsylvania 
giving  mechanics  and  laborers  a  lien  ou  the  property  of  their  em- 
ployers for  wages.*"* 

SupeiintendentB. 

§  117.  It  has  been  held  in  Missouri  that  a  lien  will  not  lie  for 
services  rendered  in  superintending  the  construction  of  a  building,*"^ 
and  that  a  carpenter  who  does  the  carpenter  work  on  a  building,  and 
also  superintends  its  construction,  has  no  lien  for  his  services  as 
superintendent.*"*  But  it  is  the  nile  elsewhere  that  where  the 
claimant  not  only  acted  as  superintendent,  but  also  performed  man- 
ual labor  upon  the  building,  he  is  entitled  to  a  lien  for  all  his  serv- 
ices,*"* and  that  a  mechanic's  lien  for  labor  cannot  be  defeated  mere- 
ly because  the  claimant,  in  addition  to  other  services,  acted  as  fore- 
man over  the  other  hands  employed,  and  that  a  portion  of  his  claim 
is  for  services  as  foreman.*"®  The  right  of  superintendents  of  mines 
to  a  lien  for  their  services  will  be  discussed  elsewhere,*"*  as  will  also 
the  right  of  civil  engineers  in  charge  of  railroad  construction.*"' 
One  employed  to  assist  in  purchasing  machinery,  and  to  superintend 
the  erection,  starting  up,  and  repair  of  a  mill,  is  not  entitled  to  a 
lien  under  a  statute  providing  that  "eveiy  building  built  shall  be  sub- 

168  Adler  v.  Exposition  Co.,  18  N.  E.  809,  120  111.  873. 

i'»e  Leinan  v.  Albright,  10  Pa.  CJo.  Ot.  R.  171.  This  was  not  strictly  a  de- 
cision under  the  mechanic's  lien  law,  since  the  lieu  claimed  was  a  general  one 
on  all  the  employer's  property. 

157  Murphy  v.  Murphy,  22  Mo.  App.  18. 

If  "Nelson  v.  Withrow,  14  Mo.  App.  279. 

169  Willamette  Falls  Transp.  &  MlUing  Co.  v.  Remick,  1  Or.  169. 
i«o  Foerder  v.  Wesner,  9  N.  W.  100,  56  Iowa,  157. 

!•!  See  post,  S  187.  102  See  post,  §  193. 
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ject  to  a  lien  for  the  payment  of  all  debts  contracted  for  work  done 
on  the  same,  or  material  furnished."  ^'^ 

Materials  Furnished  Away  from  the  Building. 

§  118.  A  lien  for  materials  will  attach,  though  the  materials  were 
furnished  at  a  place  other  than  that  on  which  the  building  was  con- 
structed,^®* and  the  fact  that  they  are  furnished  under  a  contract 
made  in  another  state  makes  no  difference,  when  thev  are  delivered 
in  the  state  in  which  the  property  on  which  the  lien  is  claimed 
lies.^*'^  Thus,  it  has  been  held  in  Nebraska  that  where  machinery  is 
manufactured  out  of  the  state  of  Nebraska,  and  shipped  to  the  pur- 
chaser at  a  point  out  of  said  state,  to  be  conveyed  to  and  inserted  in 
the  purchaser's  elevator  in  Nebraska,  there  is  a  sufficient  furnishing 
of  machinery  at  such  place  to  entitle  the  person  furnishing  it  to  a 
lien.*«« 

The  New  York  courts  hold  that,  since  the  mechanic's  lien  law  can- 
not have  any  extraterritorial  effect,  therefore  there  can  be  no  lien 
for  materials,  unless  they  are  delivered  and  furnished  within  the 
state.^'^  But  since  it  is  the  use  of  the  material,  the  putting  it  into 
the  building,  and  attaching  it  to  the  realty  which  entitles  the  mate- 
rial man  to  his  lien,^*®  it  is  held  in  other  states  to  be  immaterial 
whether  the  material  is  delivered  within  or  without  the  state  under 
whose  laws  the  lien  is  claimed.*®*  For  the  same  reason,  under  a 
local  law  confined  to  certain  counties,  there  may  be  a  lien  for  ma- 
terials furnished  for  a  building  in  one  of  such  counties,  though  the 
materials  were  sold  and  delivered  in  a  county  not  included  in  the 
law."® 

i«3  Cook  V.  Ross,  23  S.  E.  252,  117  N.  0.  193. 

10*  Badger  Lumber  Co.  v.  Mayes,  57  N.  W.  519,  38  Neb.  822;  HInchnian  v. 
Graham,  2  Serg.  &  R.  170. 

icoThurraan  v.  Kyle,  71  Ga.  628;   Galy  v.  Casey,  15  lU.  189. 

i««  Great  Western  Manuf  g  Co.  v.  Hunter,  16  N.  W.  759,  15  Neb.  82. 

187  Birmingham  Iron  Foundry  v.  Glen  Cove  Starch  Manufg  Co.,  78  N.  Y. 
30;   Campbell  v.  Coon,  28  N.  Y.  Supp.  561,  8  Misc.  Rep.  234. 

ics  Gaty  v.  Casey,  15  111.  192. 

i«»  Thompson  v.  Railway  Co.,  47  N.  W.  259,  45  Minn.  13;  Mallory  v.  Abattoir 
Co.,  49  N.  W.  1071.  80  Wis.  170;  Carnegie  v.  Railway  Co.,  1  Ohio,  N.  P.  300. 

170  Patten  v.  Lumber  Co.,  41  N.  W.  82,  73  Wis.  233. 
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Materials  Furnished  but  not  Used. 

§  119.  Whether  there  can  be  a  lien  for  materials  which,  although 
furnished  in  good  faith  for  the  purpose  of  being  used  in  a  particular 
building,  are  in  fact,  without  the  connivance  of  the  material  man, 
used  for  some  other  purpose,  and  not  actually  incorporated  into  the 
building,  is  a  question  upon  which  the  authorities  are  in  hopeless 
conflict.  On  the  one  side,  it  is  argued  that  the  material  man  ought 
to  have  a  lien  because  he  intended  to  have  the  materials  go  into 
the  building,  and  their  diversion  therefrom  was  a  matter  beyond  his 
control,  while,  on  the  other  hand,  it  is  said  that  materials  that  do  not 
go  into  the  building  do  not  add  to  the  value  of  the  realty,  and  there- 
fore should  not  be  made  the  basis  of  a  lien.  It  cannot  be  said  that 
there. is  any  general  rule  on  the  subject*^* 

In  an  early  case  a  distinction  was  drawn  between  materials  fur- 
nished while  the  construction  of  the  building  was  in  progress,  and 

iTi  In  the  foUowIng  oases  It  was  said  that  there  oould  be  a  lien  although  the 
materials  were  not  actually  used.  Chicago  Artesian  Well  CJo.  v.  CJorey,  60  111. 
73  (in  this  case  only  a  small  part  of  the  materials  were  diverted  from  the 
building);  Neilson  v.  RaUroad  Co..  1  N.  W.  434,  61  Iowa,  184;  Watts  v.  Whlt- 
tington,  48  Md.  357;  Bums  v.  SeweU,  51  N.  W.  224,  48  Minn.  425;  Morris  Co. 
Bank  v.  Bockaway  Manuf'g  Co.,  14  N.  J.  Eq.  189;  Beckel  v.  Petticrew,  6  Ohio 
St.  247;  Wallace  v.  Melcholr,  2  Browne  (Pa.)  104;  Hinchman  v.  Graham,  2 
Serg.  &  R.  170;  Odd  Fellows'  Hall  v.  Masser,  24  Pa.  St  607;  Hershey  v. 
Gohn«  1  Penny.  40;  Basch  y.  Sener,  1  Penny.  22;  I^lnde  Steel  Co.  v.  Imperial 
Refining  Co.,  23  Ati.  800,  146  Pa.  St.  4;  Boyd  v.  Mole,  0  Phila.  (Pa.)  118; 
Mnrphy  v.  Ellis,  11  Pa.  Co.  Ct  R.  301,  1  Pa.  Dijsrt.  R.  397;  Daniel  v.  Weaver. 
5  Lea,  IB2;'  Mechanics*  MiU  &  Lumber  Ck).  v.  Denny  Hotel  Ck>.  (Wash.)  32 
Pac.  1073;  Esslinger  v.  Huebner,  22  Wis.  632;  Central  Trust  CJo.  v.  Chicago, 
K.  &  T.  Ry.  Co.,  54  Fed.  698. 

The  following  cases  hold  that  there  is  no  lien  unless  the  materials  are  ac- 
tnaUy  used:  Lee  v.  King,  13  South.  506,  99  Ala.  246;  Silvester  v.  Mine  Co., 
22  Pac.  217,  80  Cal.  510;  Benick  v.  Muir,  23  Pac.  389,  83  Cal.  368;  Id.  23  Pac. 
390,  83  Cal.  373;  Chapin  v.  Paper  Works,  30  Ctonn.  473;  Hunter  v.  Blanchard, 
18  IlL  318;  Roose  v.  Commission  Co.,  36  N.  W.  885,  74  Iowa,  51;  Hill  v. 
Bowers,  26  Pac.  13,  45  Kan.  592;  Simmons  v.  Carrier,  60  Mo.  582;  Fitzpatrick 
▼.  Tbomafi,  61  Mo.  515;  Scholenberg  v.  Institute,  65  Mo.  295;  Deardorff  v. 
Bverhartt  74  Mo.  37;  Heltzell  v.  Railroad  Co.,  20  Mo.  App.  435;  Current 
River  Lumber  Co.  v.  Cravens,  54  Mo.  App.  216;  Weir  v.  Barnes,  57  N.  W.  750, 
38  Neb.  875. 
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materials  furifiahed  after  it  was  completed.  It  was  said  that  while 
there  might  be  a  lien  in  the  former  case,  even  though  the  materials 
were  not  used  in  the  building,  yet  there  could  be  none  in  the  latter 
case,  since  a  material  man  who  furnishes  building  materials  for  the 
construction  of  a  building  that  is  already  completed  fails  to  exercise 
common  care  and  prudence,  and  is  chargeable  with  knowledge  that 
his  materials  cannot  be  used  in  the  building.^ ^^  Where  materials 
furnished  by  a  subcontractor  are  neither  jictually  used  in  the  con- 
struction of  the  building,  nor  delivered  at  the  building  for  use  there- 
in, there  can  be  no  lien  therefor.'^*  There  can  be  no  lien  for  ma- 
terial contracted  for  and  prepared,  but  never  delivered.^^* 


•  ^   .9  • 


Materials  Furnished  for  a  Farticiilar 

§  120.  There  is  no  lien  in  the  case  of  building  material  fur- 
nished on  general  account,  without  reference  to  its  use  in  any  par- 
ticular building.*^ •  Thus,  a  brickmaker  who  has  furnished  a  large 
quantity  of  brick,  under  a  general  contract,  to  a  contractor  engaged 
in  the  erection  of  several  distinct  buildings,  and  who  had  no  knowl- 
edge that  any  particular  supply  was  going  to  any  particular  building,, 
cannot  enforce  a  lien  for  a  balance  due  against  one  of  the  buildings 

3T1  Olympic  Theatre  Case,  2  Browne  (Pa.)  283.  But  It  has  been  held  in  Iowa 
that,  where  part  of  the  materials  furnished  to  a  factory  were  furnished  after 
the  machinery  was  running,  such  mateilals,  if  used  to  complete  and  perfect 
such  machinery,  might  be  the  subject  of  a  lien.  Grerman  Bank  v.  Schloth,  13^ 
N.  W.  314,  59  Iowa,  316. 

178  Foster  v.  Dohle,  24  N.  W.  208,  17  Neb.  631;  Marrener  v.  Taxton.  24  N. 
W.  209,  17  Neb.  634. 

174  Richmond  &  I.  Const.  Co.  v.  Richmond,  N.,  I.  &  B.  R.  Co..  15  C.  C.  A* 
289,  68  Fed.  105. 

17  6  Eufaula  Water  Co.  v.  Addyston  Pipe  &  Steel  Co.,  8  South.  25,  89  Ala. 
552;  Cook  v.  Rome  Brick  Co.,  12  South.  918,  98  Ala.  409;  Chapin  v.  Persse  & 
Brooks  Paper  Works,  30  Conn.  472;  Mulrlne  v.  Washington  Lodge,  6  Houst. 
350;  Hill  V.  Braden,  54  Ind.  72;  Colorado  Iron  Works  v.  Riekenberg  (Idaho) 
43  Pac.  681;  HiU  v.  Bishop,  25  lU.  307;  Weaver  v.  Sells,  10  Kan.  609;  Wagner 
V.  Darby,  30  Pac.  475,  49  Kan.  343;  Hatch  v.  Coleman,  29  Barb.  201;  I^nier 
V.  Bell.  81  N.  C.  337;  Horton  v.  Carlisle,  2  Disn.  184;  Hills  v.  Elliott,  16  Serg. 
&  R.  56;  Gumey  v.  Walsham,  19  Atl.  323,  16  R.  I.  698;  Mills  v.  Manufactur- 
ing Co.,  19  S.  W.  328,  91  Tenn.  469;  Whittier  v.  Banking  Co..  30  Pac  1094., 
4  Wash.  666;    Esslinger  v.  Huebner.  22  Wis.  632. 
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in  which  a  portion  of  the  brick  was  used,  under  a  statute  granting 
such  a  lien  for  '^materials  furnished  to  be  used"  in  a  building.^'* 
But  the  fact  that  material  men  claiming  a  mechanic's  lien  furnished 
to  the  owner  other  materials  not  used  upon  the  land  does  not  bar 
their  right  to  a  lien,  when  it  appears  that  their  accounts  show  just 
what  materials  were  furnished  for  the  land  on  which  they  claim  a 
lien.*^^  Where  a  number  of  mechanics  and  material  men  agreed  to- 
gether that  each  should  build  a  house  for  himself,  arid  each  should 
furnish  work  or  materials  to  the  others,  it  was  held  not  to  be  neces- 
sary to  prove  that  the  particular  articles  for  which  a  lien  was 
claimed  on  one  of  the  houses  were  furnished  to  that  particular  house, 
if  the  owner  of  such  house  was  only  charged  with  his  proportionate 
share  of  the  materials.^^'  In  determining  whether  materials  have 
been  furnished  for  a  particular  house,  it  has  been  said  that  the  ma- 
terial man's  charges  must  be  made  in  such  a  manner  that  the  owner, 
if  he  applies  to  the  material  man  before  he  pays  the  contractor, 
may  be  able  to  discover  the  liability  of  his  house.* ^" 

§  121.  While  it  is  necessary  to  the  lien  that  the  material  man 
knew  when  he  furnished  the  materials  that  they  were  to  be  used  in 
the  building,*  *•  yet,  where  material  is  purchased  with  the  under- 
standing of  both  parties  that  it  will  be  used  for  the  erection  of  a 
building  in  a  certain  town,  a  lien  wiU  attach  to  the  lot  on  which  the 
building  is  erected,  though  the  precise  location  of  the  lot  was  not 
mentioned  in  the  contract,  or  known  to  the  material  men  at  the  time 
the  contract  was  made.*'*    Materials  furnished  for  the  construc- 

17  e  Eisenbels  v.  Wakeman,  28  Pac.  023»  3  Wash.  St.  534. 

17T  Portones  v.  Badenocta,  23  N.  E.  340,  132  Dl.  377. 

i»»  Croskey  v.  Ooryell,  2  Whart.  223. 

i7»  HIUs  V.  EUiott,  16  Berg.  &  R.  56.  But  a  Uen,  on  one  of  the  buildings,  of 
a  material  man  who  furnishes  materials  for  the  buildings  of  several  owners,  un- 
der an  entire  contract  with  a  subcontractor,  Is  not  invalidated  by  the  fact  that 
be  made  a  lumping  charge  in  his  ledger  of  the  entire  contract  price  of  all  the 
materials  furnished  by  him,  if  the  bill  of  items  for  each  building  is  segregated 
in  one  of  his  books  of  original  entry.  Compound  Lumber  Co.  v.  Felilhammer 
Planing-MiU  Co.,  59  Mo.  App.  661. 

ISO  Cook  V.  Kome  Brick  Co.,  12  South.  918,  98  Ala.  409. 

tsi  Wilson  y.  Howell,  29  Pac.  151,  48  Kan.  150;  Schulenberg  &  Boeckler  Lum- 
ber Co.  T.  Johnson,  38  Mo.  App.  404;  Atkins  v.  Little,  17  Minn.  342  (Gil.  320); 
Great  Western  ManuTg  Co.  ▼.  Hunter,  16  N.  W.  739,  15  Neb.  32. 
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tion  of  a  house  on  a  specified  lot  cannot  be  the  basis  of  a  lien  if  used 
in  building  a  house  on  another  lot^'*  The  fact  that  materials  were 
furnished  for  use  in  a  certain  building  may  be  proved  by  parol  where 
the  written  contract  is  silent  on  that  subject;  ^"  and  it  may  be 
proved  by  evidence  of  an  express  agreement,  or  by  proof  of  circum- 
stances from  which  the  intended  use  may  be  inferred.*'*  Thus,  the 
fact  that  materials  were  applied  in  constructing  a  certain  building  is 
evidence  that  they  were  furnished  for  that  purpose,  unless  it  other- 
wise appears  that  they  were  furnished  for  use  in  other  buildings.**' 
Materials  furnished  to  a  contractor  upon  the  credit  of  a  house  which 
he  is  building,  as  soon  as  delivered  to  the  contractor  are  considered 
the  property  of  the  owner  of  the  house,  and  cannot  be  seized  by  the 
contractor's  creditors.***  An  existing  building,  which  is  sold  for  the 
purpose  of  constituting  part  of  a  larger  building  to  be  erected,  may 
be  considered  material  furnished  for  the  construction  of  such  larger 
building.**^  Lumber  which  a  builder  obtained  from  a  lumber  dealer 
to  prop  up  walls,  agreeing  to  return  it  if  not  used  in  the  building, 
and,  if  used,  to  notify  the  dealer,  so  that  it  might  be  charged,  has 
been  held  to  be  "furnished"  when  the  dealer  was  notified  that  it  had 
been  used  in  the  building.**'  It  has  been  held  in  Alabama,  under 
an  act  giving  a  lien  for  materials  furnished  for  any  building  under 
contract  with  the  owner,  that  where  there  is  a  sale  of  materials  for 
a  particular  building,  and  nothing  to  exclude  the  idea  that  the  ma- 

182  Smith  V.  Barnes,  36  N.  W.  34G,  38  Minn.  240;  Heaton  v.  Horr,  42  Iowa, 
187. 

188  Donahue  v.  Cromartle,  21  Cal.  80. 

184  Ohoteau  v.  Thompson,  2  Ohio  St  114.  But  in  California,  in  order  to  en- 
able a  materialman  to  enforce  a  lien  upon  a  building  for  materials  furnished, 
it  must  be  alleged  and  proved,  not  only  that  the  materials  have  been  used  in 
the  oonetruction  of  the  building,  but  they  must  have  been,  by  the  express  terms 
of  the  contract,  furnished  for  the  particular  building  on  which  the  lien  is  claim- 
ed.   Houghton  V.  Blake,  5  Cal.  240;  Holmes  v.  Ricbet,  56  Cal.  307. 

186  Martin  v.  Eversal,  36  111.  222.  One  who  malies  granite  columns  for  a 
building  contractor  is  entitled  to  a  lien  on  the  building  in  which  they  were 
used,  though  he  did  not  know  for  what  particular  building  the  columns  were 
intended  when  the  labor  was  performed.  Emery  y.  Hertig,  61  N.  W.  830,  60 
Minn.  54. 

i«e  White  v.  MiUer..l8  Pa.  St  52. 

187  Selden  v.  Meeks,  17  Cal.  128. 

188  Marble  v.  Lumber  Co.,  28  N.  W.  309,  19  Neb.  732. 
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terial  man  will,  if  need  be,  look  to  the  land  for  payment,  the  lien 
arises.^*"  And  it  has  been  held  in  Texas,  under  a  statute  giving  a 
lien  to  any  one  "who  may  labor  or  furnish  material  to  erect  any  house 
or  improvement,"  that  a  contractor  who  agrees  to  prepare  stone  for 
and  erect  the  walls  of  a  building  for  the  owner,  who  is  to  pay  him  in 
installments  therefor,  is  entitled  to  a  lien  on  the  building  and  land  for 
stone  prepared  for  the  building,  but  never  delivered  on  the  prem- 
ises, nor  actually  used  in  its  construction,  when  the  owner  has  noti- 
fied him  that  he  could  not  comply  with  his  contract,  and  he  is  com- 
pelled to  cease  work.*"® 

TTnnecessary  and  Defective  Material. 

§  122.  Where  materials  are  furnished  for  a  building,  and  are  actu- 
ally used  in  its  construction,  the  lien  therefor  is  not  affected  by  the 
fact  that  such  materials  were  not  needed  in  the  building,  and  were 
wastefully  and  unnecessarily  put  into  it.*"*  Nor  does  the  fact  that 
they  are  not  of  the  right  quality  necessarily  destroy  the  lien,  if  they 
were  of  such  a  character  as  to  justify  their  use  in  construction  gen- 
erally, and  the  material  man  was  not  aware  that  they  were  not 
adapted  to  the  specific  use  for  which  they  were  purchased.^"-  But 
there  can  be  no  lien  for  materials  furnished  which  are  not  necessary 
to  the  building,  and  are  not  actually  used  in  its  construction,*"^  nor 
for  materials  so  plainly  contrary  to  the  specifications  of  the  building 
contract  that  the  furnishing  of  them  constitutes  a  breach  of  such 
contract.*"* 

Materials  not  Incorporated  into  the  Building. 

§  123.  Materials  which,  though  used  m  constructing  a  building, 
do  not  remain  incorporated  in  it,  are  sometimes  the  basis  for  a  lien. 

i8»  Eufaula  V^ater  Co.  v.  Addyston  Pipe  &  Steel  Co.,  8  South.  25,  89  Ala.  552. 

"0  Trammell  v.  Mount,  4  S.  W.  377,  68  Tex.  210. 

191  Harker  v.  Conrad,  12  Serg.  &  R.  301;  Woolsey  v.  Bohn,  42  N.  W.  1022, 
41  Minn.  235. 

!•>  Odd  FeUowB'  Hall  v.  Masser,  24  Pa.  St  507. 

i»s  Boyd  ▼.  Mole,  9  Phila.  118. 

!•*  Harlan  v.  Rand,  27  Pa.  St.  511;  Boynton  Furnace  Co.  v.  Gilbert,  53  N. 
W.  1085,  87  Iowa,  15. 
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Thus,  powder  and  fuse  used  in  blasting  in  order  to  lay  the  foundations 
are  materials  for  which  a  lien  on  the  building  will  lie.**'  But  there 
is  no  lien  for  lumber  furnished  merely  for  scaffolding  for  laying 
brick,***  nor  for  tools  used  in  putting  up  the  building,**^  nor  for 
lubricating  oil  used  in  operating  machinery.***  It  has  recently  been 
held  that  materials  furnished  for  the  construction  of  an  electric  light- 
ing apparatus,  railway,  and  power  house  are  not  within  the  provi- 
sion of  the  general  lien  law  of  Ohio  giving  a  right  to  a  lien  for  ma- 
chinery or  materials  furnished  for  **erecting,  repairing  or  removing  a 
house  or  other  structure."  ***  One  furnishing  materials  to  a  con- 
tractor for  the  construction  of  a  pipe  line  cannot  recover  against  the 
owner  of  the  structure,  as  a  charge  on  the  contract  price,  for  pat- 
terns used  in  the  manufacture  of  couplings,  or  boxes  in  which  the 
latter  are  shipped;  they  not  being  used  in  the  structure,  and  their 
price  not  being  included  in  that  of  the  couplings.*^* 

i»5  Hazard  Powder  Co.  v.  Byrnes,  12  Abb.  Prac.  469,  21  How.  Prac.  189; 
Giant-Powder  CJo.  v.  Oregon  Pac.  Ry.  Co.,  42  Fed.  470.  So,  too,  when  they 
are  used  in  blasting  in  a  mine,  Keystone  Min.  Co.  v.  Gallagher,  5  Colo.  23; 
or  in  excavating  for  a  railroad,  Rapeuno  Chemical  Co.  v.  Greenfield  &  N.  Ry. 
Co.,  59  Mo.  App.  6. 

i»«  Oppenhelmer  t.  Morrell,  12  Atl.  307,  118  Pa.  St  189. 

18  T  May  &  Thomas  Hardware  Co.  v.  McConnell,  14  South.  768,  102  Ala.  577. 
But  in  Texas  it  is  held  that  tools  rented  for  use  in  moving  a  house  are  tools 
used  in  the  erection  thereof,  within  the  meaning  of  a  statute  giving  a  lien  to  one 
who  furnishes  "tools  to  erect  any  house*'  under  contract  with  the  owner. 
Burke  v.  Brown  (Tex.  Civ.  App.)  30  S.  W.  936. 

!»•  Standard  (Ml  Co.  v.  Lane,  44  N.  W.  644,  75  Wis.  636;  Central  Trust  Co, 
V.  Texas  &  St  L.  Ry.  Co.,  23  Fed.  703. 

i»»  Industrial  &  Mining  Guaranty  Co.  v.  Electrical  Supply  Ck>.,  7  C.  G.  A.  471, 
58  Fed.  732. 

200  First  Net  Bank  v.  Perrls  Irrigation  Dist,  40  Pac.  45,  107  CaL  55. 
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CHAPTER  VII, 

ESTATES  AFFECTED  BY  MBCHAJNIOS'  LIBNa 

DiYiBiOH  I.    Freehold  Estates. 

§  124.  Fees. 

125.  Life  Estates. 

126.  Dower. 

127.  Curtesy. 

128.  Tenancy  by  the  Entirety. 

129.  Community  Property. 

DiTisioK  in    Chattbt^  Real. 
S  130-131.    Leaseholds. 

132.  Assignment  and  Surrender. 

133.  Lien  Affected  by  Provisions  of  Lease. 

134.  Oral  Leases,  Tenancies  at  Will,  etc 

Division  IIL    Homesteads. 

S  135.    Exemption  from  Lien. 

136-139.    Statutory  Provisions. 

140.  Consent  of  Wife. 

141.  Need  of  Written  Contract 

142.  Question  of  Time. 

DivisioiT  IV.  Equities  op  Redemption. 

S         143.  Before  and  After  Foreciosure. 

144-145.  Priority  Gives  Superior  Lien. 

146-148.  Rights  Affected  by  Recording. 

149-150.  Rule  as  to  Improvements. 

151.  Irregular  and  Equitable  Mortgages. 

152.  Mortgage  Securing  Future  Advances. 
153-154.  Purchase-Money  Mortgage. 

155.  Mortgage  Securing  Purchase  Money  and  Advances. 

156.  Mortgage  to  Third  Person  to  Secure  Purchaise  Money. 

Division  V.    Equitable  Titles  and  Trust  Estates. 
i  157-159.    Equitable  Estates. 
160.    Trust  Estates. 

Division  I.     Freehold  Estates. 

Fees. 

§  124.    In  making  improvements  on  land,  a  mechanic  or  material 
man  must  take  notice  of  the  interest  and  title  in  the  premises  of  the 
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person  with  whom  he  contracts,  as  shown  by  public  record,  as  his 
lien,  as  a  general  rule,  attaches  only  to  such  interest.^  The  lien  will 
extend  to  and  take  hold  of  the  fee  if  such  was  the  nature  of  the  con- 
tracting party's  estate.^  Where  the  land  is  i»  possession  of  an  in- 
corporated company,  which  has  taken  possession  of  it,  but  has  not 
yet  paid  for  it,  there  can  be  no  lien  on  the  fee  for  constructing  a 
bridge  on  the  land  for  the  company,  since  the  fee  does  not  belong  to 
the  company.*  But,  on  the  other  hand,  where  the  owners  of  the  fee 
are  in  possession  when  they  make  a  personal  contract  for  the  erec- 
tion thereon  of  a  building  which  the  contractor  understands  is  for 
the  use  of  a  railroad  company,  and  are  in  possession  when  the  con- 
tractor begins  work  on  such  building,  his  lien  binds  the  fee,  since 
the  estate  of  the  one  in  possession  who  makes  the  contract  is  al- 
ways bound  by  the  lien.*  For  improvements  made  on  land  at  the 
instance  of  one  of  several  tenants  in  common,  the  interest  of  such 
tenant  is  subject  to  a  lien.* 

liife  Estates. 

§  125.    A  life  estate  may  also  be  subjected  to  a  mechanic's  lien.* 

Dower. 

§  126.  Dower  rights  are  superior  to  mechanics'  liens.''  Therefore, 
if  a  mechanic's  lien  accrue  after  the  employer's  marriage,  and  the 
employer  die  after  the  accruing  of  the  lien,  the  right  of  dower  of  the 

1  Henry  &  Ooatswarth  Go.  v.  Flsherdlck,  55  N.  W.  643,  37  Neb.  207;  Hoag- 
land  V.  Lowe,  58  N.  W.  197,  39  Neb.  397;  Waterman  v.  Stout,  56  N.  W.  987,  38 
Neb.  396. 

2  Ivey  V.  White,  50  Miss.  142. 

»  Powers  V.  Armstrong,  19  Ga.  427. 

*  Prutzman  v.  Bushong,  83  Pa.  St.  526. 

8  Hillbum  y.  O'Barr,  19  Ga.  591;  Mellor  v.  Valentine,  3  Colo.  260.  So,  too, 
In  case  of  tenants  by  the  entirety.  Washburn  v.  Burns,  34  N.  J.  Law,  18.  But 
not  In  case  of  community  property.  Llttell  &  Smythe  Manufg  Ck).  v.  Miller, 
28  Pac.  1035,  3  Wash.  St.  480. 

«  Littlejohn  y.  Mlllirons,  7  Ind.  125;   Gllman  y.  Dlsbrow,  45  Conn.  563. 

7  Shaeflfer  y.  Weed',  8  Dl.  511;  Gove  y.  Gather,  23  lU.  634;  Plfer  y.  Ward, 
8  Blackf.  (Ind.)  252;  Bishop  y.  Boyle,  9  Ind.  169.  A  wife's  inchoate  right  of 
dower  is  not  subject  to  a  mechanic's  lien  under  an  act  providing  for  such  lien 
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employer's  widow  will  be  paramount  to  the  lien.^  It  is  held  in  Ken- 
tucky that  dower  of  the  wife  of  the  owner  of  the  land  is  subordinate 
to  a  mechanic's  lien  so  far  as  the  building  erected  by  the  mechanic  is 
concerned^  for  the  reason  that  the  right  of  dower  in  the  building  would 
not  ari^e  until  the  building  was  begun,  and  the  lien  attached  at  that 
very  time;  thus  treating  the  mechanic's  lien  as  analogous  to  the  lien 
of  a  vendor  of  land.*  But  in  other  states  it  is  held  that  the  widow  is 
dowable  even  of  the  unpaid  improvements,  since  they  are  part  of  the 
realty.^®  A  statute  giving  mechanics^  liens  priority  over  other  liens 
does  not  give  them  priority  over  dower  rights,  since  dower  is  an 
estate,  and  not  a  lien.^^  There  is  a  provision  in  the  Indiana  stat- 
utes to  the  effect  that  upon  any  judicial  sale  of  land  in  which  a  mar- 
ried woman  has  an  inchoate  interest  such  interest  shall  become  ab- 
solute and  vest  as  though  the  husband  had  died  on  the  day  of  the 
sale.  It  has  been  held  that  this  act  has  no  application  to  a  case 
where  a  mechanic's  lien  had  attached  before  the  act  was  passed, 
since  otherwise  it  would  impair  the  obligation  of  contracts.^-  A 
widow  to  whom  dower  has  never  been  assigned  is  not  "the  owner" 
of  any  of  the  land  in  which  she  is  entitled  to  dower,  within  the  mean- 
ing of  the  mechanic's  lien  acts.^^ 

Curtesy. 

§  127.  Estates  by  curtesy  stand  on  a  somewhat  different  footing 
from  dower  rights,  since  the  men  who  are  entitled  to  them  are  not 
subject  to  the  disabilities  that  affect  married  women.  It  is  probable 
that  if  a  married  woman  made  a  contract  apart  from  her  husband 

to  tbe  extent  of  any  right,  title,  or  Interest  in  real  estate  wbich  may  be  sold 
under  execution.    Johnston  v.  Dahlgren,  36  N.  Y.  Supp.  806,  14  Misc.  R^.  623. 

•Pifer  V.  Ward,  8  Blacltf.  (Ind.)  252. 

•  Nazareth  Literary  &  Ben.  Inst.  v.  Lowe,  1  B.  Mon.  (Ky.)  258.  In  this  case 
it  appeared  that  the  husband  had  begun  the  house  before  he  obtained  the  legal 
title  to  the  land,  but  no  stress  seems  to  be  laid  on  that  fact  in  the  opinion. 

»«  Bishop  V.  Boyle,  9  Ind.  169;  Gove  v.  Gather,  23  111.  634.  By  recent  stat- 
ute in  Illinois  (act  of  1896)  mechanics'  liens  are  expressly  made  superior  to 
dower  so  far  as  the  improvements  are  concerned. 

"  Mark  v.  Murphy,  76  Ind.  534. 

^2  Buser  t.  Shepard,  8  N.  E.  280,  107  Ind.  417 

i3Ermul  ▼.  KuUok,  3  Kan.  499. 
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for  the  improvement  of  her  land,  and  a  mechanic's  lien  was  thereby 
created,  snch  lien  would  be  subordinate  to  the  husband's  inchoate 
estate  by  curtesy;  but  the  point  does  not  se^n  to  have  been  ex- 
pressly adjudicated.  Where  a  married  man  makes  a  contract  for  the 
erection  of  improvements  on  his  wife's  land,  such  contract  may  in 
some  cases,  as  we  shall  hereafter  see,**  create  a  lien  on  her  estate. 
But,  where  it  is  ineffectual  to  create  a  lien  on  her  estate,  work  done 
under  the  contract  will,  nevertheless,  create  a  lien  against  the  hus- 
band's inchoate  estate  by  curtesy.^"  Where,  however,  the  statutes 
declare  that  a  man's  interest  in  his  wife's  land  shall  not  be  liable  to 
be  taken  for  the  payment  of  his  debts  during  the  life  of  the  wife,  a 
man  cannot  create  a  mechanic's  lien  on  his  estate  by  curtesy  during 
his  wife's  life.**  A  husband's  interest  in  a  lease  for  an  unexpired 
term  of  999  years,  owned  by  his  wife,  is  not  one  to  which  a  builder's 
lien  can  attach,  the  lease  being  merely  a  chattel  real,  in  which  there 
would  be  no  estate  by  curtesy.*^ 

Tenancy  by  the  Entirety. 

§  128.  Where  husband  and  wife  own  land  together  as  tenants  by 
the  entirety,  the  husband's  interest  during  their  joint  lives  may  be 
subjected  to  a  mechanic's  lien  for  buildings  erected  on  the  land  un- 
der an  agreement  with  him  alone;  **  and,  where  they  own  land  in 
joint  tenancy,  mechanics'  liens  may  be  created  thereon  under  a  con- 
tract made  by  the  husband,  and  acquiesced  in  by  the  wife.** 

1*  See  post,  f  274  et  seq. 

IB  Fitch  V.  Baker,  23  Conn.  563;  Flannery  v.  Rohrmayer,  46  OcHin.  658; 
Schnell  v.  Clements.  73  lU.  613;  Martin  v.  PepaU»  6  R.  I.  92;  Klrby  v.  Tead, 
13  Mete.  (Mass.)  149.  But  In  the  ease  of  Fischer  v.  Anslyn,  30  Mo.  App.  .'il6. 
It  was  said  that  a  lien  could  not  attach  in  such  case  to  the  husband's  interest 
in  the  land,  because  it  was  not  an  interest  that  could  pass  by  contract.  And 
in  Kentucky  it  is  necessary  for  the  wife  to  join  in  the  contract,  or  else  the  lien 
will  not  bind  the  husband's  estate  by  curtesy.  Fetter  y.  Wilson,  12  B.  Mon. 
(Ky.)  90. 

16  Spinning  v.  Blackburn,  13  Ohio  St.  131« 

17  Flannery  v.  Rohrmayer,  49  Conn.  27. 

18  Washburn  v.  Bums,  84  N.  J.  Law,  18. 

IB  Dalton  y.  Tindolph,  87  Ind.  490;    Wilson  t.  Logue,  30  N.  E.  1079,  131 
Ind.  191. 
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Community  Property. 

§  129.  A  statute  giving  the  management  and  control  of  commu- 
nitj  real  property  to  the  husband,  and  providing  that  such  real  es- 
tate shall  be  subject  to  the  liens  of  mechanics,  as  provided  by  law  in 
other  cases,  authorizes  the  husband  to  contract  for  the  erection  of  a 
building  upon  such  property,  and  thus  subject  it  to  mechanics' 
liens;  *®  and  the  fact  that  a  wife,  who  has  a  community  interest  with 
her  husband  in  real  estate,  is  not  named  as  owner  in  a  notice  of 
claim  for  lien  thereon,  will  not  defeat  the  lien,  where  it  does  not  ap- 
pear that  the  claimant  knew  of  her  interest,  and  she  is  made  a  party 
to  the  action  to  foreclose.** 

Division  II.     Chattels  Real. 

Ijeaseholds. 

§  130.  It  was  once  thought  that  chattels  real  were  not  subject  to 
mechanics'  liens,  and  that  there  was  therefore  no  lien  against  a 
lessee  for  work  and  materials  furnished  for  buildings  erected  by  him 
on  the  leased  premises;  **  but  at  the  present  time  it  is  well  settled, 
either  by  judicial  construction  or  express  legislative  enactment,  that 
a  lessee  may  create  mechanics'  liens  on  his  leasehold  estate.**  Thus, 
it  is  held  that  under  a  statute  which  creates  "a  lien  upon  any  lot  of 

»•  LttteU  &  Smythe  Manufg  Co.  v.  MUler.  3  Wash.  St.  480,  28  Pac.  1035. 

»i  Bolster  v.  Stocks  (Wash.)  43  Pac.  534. 

"  Haworth  v.  Wallace.  14  Pa.  St  118. 

»  Reed  v.  Boyd,  84  111.  tfC;  Lynam  v.  King,  9  Ind.  3;  McCarty  v.  Burnet,  84 
Ind.  23:  Hathaway  v.  Davis,  5  Pac.  29,  32  Kan.  603;  Ijiviolette  v.  Redding.  4 
B.  Mon.  (Ky.)  81;  Montana  Lumber  &  Manurg  Go.  v.  Obelisk  Mining  &  Concen- 
tmting  Co.,  37  Pac.  897,  15  Mont.  20;  Goldheim  v.  Clark.  13  Atl.  303,  08  Md. 
498;  Dntro  y.  Wilson,  4  Ohio  St  101;  Mountain  City  Market  House  &  Hall  Ass'u 
T.  Keams,  103  Pa.  St  403;  Rush  y.  Fisher,  8  Phila.  (Pa.)  44;  Burr  v.  Graves, 
4  Lea  (Tenn.)  552;  Daniel  y.  Weaver,  5  Lea  (Tenn.)  392;  Lelsmann  y.  Lovely, 
45  Wis.  420.  A  mechanic's  lien  acquired  on  a  building  for  material  furnished 
to  a  lessee  of  land  on  which  the  same  is  erected  is  not  restricted  to  the  ma- 
terial furnished,  but  covers  the  entire  Interest  of  the  lessee  in  the  building. 
Montana  Lumber  &  Manufg  Co.  v.  Obelisk  Mining  &  Ck>ncentrating  Co.,  37 
Pac.  897,  15  Mont  20. 
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ground  or  tract  of  land  upon  which  a  house  has  been  constructed, 
built,  or  repaired,  by  special  contract,  with  the  owner  or  his  agent,  in 
favor  of  the  mechanic,"  a  lessee  of  land  for  a  term  of  years  who  has 
erected  a  house  upon  the  demised  premises  is  **the  owner,"  and  the 
mechanic  employed  upon  the  house  will  have  a  lien  upon  the  term;  ** 
and  that  even  one  who,  under  an  executory  oral  contract  partly  per- 
formed, has  the  right  to  demand  a  lease  for  years,  is  the  "owner," 
against  whose  estate  a  mechanic's  lien  may  be  enforced.*' 

Where  a  builder  changes  his  interest  in  lots  from  a  fee  into  a 
leasehold  after  the  erection  of  the  buildings,  the  material  man  may 
file  a  mechanic's  lien  against  the  lesser  interest;  since,  although  he 
cannot  have  a  lien  on  more  than  his  employer  owned  when  the  lien 
attached,  he  may  file  on  less.**  It  makes  no  difference  in  the  me- 
chanic's right  to  a  lien  on  the  leasehold  interest  in  a  house  and  tract 
of  land  that  part  of  the  land  is  leased  from  one  owner,  and  part  from 
another.*^  The  right  to  a  mechanic's  lien  on  a  leasehold  estate  is 
limited  to  cases  where  it  can  be  enforced  without  infringing  on  the 
rights  of  the  reversioner.** 

§  131.  The  Pennsylvania  statutes  do  not  allow  liens  on  leasehold 
estates  in  all  cases,  but  limit  them  to  improvements  by  tenants  for 
business  purposes,  thus  excluding  ordinary  dwelling  houses.**  A 
Missouri  statute  which  extended  the  right  of  lien  to  building  erec- 
tions and  improvements  erected  by  tenants  upon  leased  premises 
was  held  not  to  give  a  lien  for  engines  and  boilers  attached  to  the 
property  for  a  tenant.^®     In  Louisiana,  under  a  statute  declaring 

«*  Alley  V.  Lanier,  1  Cold.  (Tenn.)  540.  To  the  same  effect  are  Currier  v. 
Cnmmings,  40  N.  J.  Eq.  145,  3  Atl.  174;  Jones  v.  ManniDg  (Jones  v.  Crumb). 
r^J  Hun,  631,  6  N.  Y.  Supp.  338;  Cboteau  v.  Thompson,  2  Ohio  St.  114;  Dutro 
V.  WUson,  4  Ohio  St.  101.  It  was  said  in  Muldoon  v.  Pitt  4  Daly  (N.  Y.)  106. 
that  the  "owner"  intended  by  the  statute  is  the  owner  of  the  building,  not  the 
owner  of  the  fee  in  the  land. 

2  5  Benjamin  v.  Wilson.  34  Minn.  517,  26  N.  W.  725. 

^a  Goldheim  v.  Clark,  68  Md.  498,  13  AU.  363. 

'^-  LAviolette  v.  Redding,  4  B.  Mon.  (Ky.)  81.    . 

'^^  McCarty  v.  Burnet,  84  Ind.  27. 

-'-»  Mountain  City  Market  House  &  Hall  Ass*n  v.  Kearns,  103  Pa.  St.  403. 
This  case  contains  a  review  of  the  Pennsylvania  decisions  on  this  subject.  See, 
too,  Robson's  Appeal,  62  Pa.  St.  405;  Scheniey's  Appeal.  70  Pa.  St.  08;  Fisher 
Y.  Rush,  71  Pa.  St.  43;   Schmidt  v.  Armstrong,  72  Pa.  St.  355. 

8  0  Collins  v.  Mott,  45  Mo.  lUO. 
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that,  if  a  **building  is  erected  by  a  lessee  of  the  ground,  the  privilege 
shall  exist  only  against  the  lease,  and  shall  not  affect  the  owner," 
it  is  held  that  a  mechanic's  lien  attaches  to  constnictions  and  works 
erected  on  the  leased  premises,  under  a  contract  with  a  lessee,  in 
the  place  of  others  destroyed  by  fire,  during  the  term  of  the  lease, 
without  his  fault  or  neglect.'* 

Assignment  and  Surrender. 

§  132.  A  mechanic's  lien  on  a  leasehold  is  not  affected  by  an  as- 
signment of  the  lease  after  the  lien  has  attached,^-  nor  by  a  vol- 
untary surrender  before  expiration  of  the  term,"  since  the  lessee  can 
only  transfer  his  estate  subject  to  its  burdens.  In  a  case  in  New 
Jersey  it  appeared  that  a  tenant  had  leased  a  shore  front,  with  the 
rig^t  to  build  a  pier,  and  had  agreed  that,  if  he  should  abandon  the 
pier,  the  lease  should  become  void,  and  that  he  voluntarily  executed 
an  agreement  declaring  that  he  abandoned  the  pier.  It  was  held 
that,  as  against  a  mechanic's  lien  which  had  attached  to  the  lease- 
hold before  such  agreement  was  executed,  the  agreement  amounted 
to  no  more  than  a  voluntary  surrender,  and  did  not  defeat  the  lien.^* 

lAen  Affected  by  Provisions  of  Lease. 

§  133.  A  lien  on  the  leasehold  estate  is  subject  to  all  the  condi- 
tions of  the  lease.**    Therefore,  a  forfeiture  of  the  lease  for  nonpay- 

»i  Schwartz  v.  Salter,  40  La.  Ann.  264,  4  South.  77. 

•2  Daniel  v.  Weaver,  5  Lea  (Tenn.)  392.  In  New  York,  where  the  lien  doeB 
not  attach  tiU  the  claim  Is  filed,  an  assignee  of  the  leasehold,  who  buys  after 
the  work  Is  completed,  but  before  the  claim  is  filed,  takes  the  leasehold  free 
of  the  lien.    Hankinson  v.  Riker,  30  N.  Y.  Supp.  1040,  10  Misc.  Rep.  185. 

"  Dobschuetz  v.  HoUlday,  82  111.  371;  GaskiU  v.  Trainer,  3  Cal.  334;  Gas- 
kill  v.  Moope,  4  Oal.  233;  Ellis  v.  Porter,  29  Pac.  879,  8  Utah,  108.  But,  after 
possession  has  been  surrendered  to  the  landlord,  his  use  of  the  impi-OTements 
will  not  be  enjoined  at  the  suit  of  the  lien  claimant.  Ghnmberlin  v.  McCarthy, 
13  N.  Y.  Supp.  217.  69  Hun.  158. 

•4  Hagan  v.  Gaskill,  6  Atl.  879,  42  N.  J.  Eq.  215. 

•B  Gaskill  V.  Trainer,  3  Cal.  334.  A  claim  for  rents,  which  the  lease  provides 
shall  be  a  first  lien  on  the  property,  is  prior  to  claims  of  mechanics*  liens  of  per- 
sons who  erect  buildings  on  the  property,  under  a  contract  with  the  lessee, 
after  the  execution  of  the  lease,  notwithstanding  a  statute  providing  that  every 
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ment  of  rent  destroys  the  lien;  "  and,  for  the  same  reason,  the  lien 
claimant  acquires  no  right  to  remove  the  building  where  the  tenant 
himself  had  no  such  right*^  But  the  lien  claimant  may  avoid  a  for- 
feiture by  paying  rent  that  is  in  arrear."  The  lien  on  the  leasehold 
18  also  subject  to  the  landlord's  claim  for  advances  made  in  pursu- 
ance of  the  terms  of  the  lease."  Where  a  tenant  with  privil^e  of 
purchasing  the  fee  has  given  up  possession,  and  his  term  has  expired, 
but  he  has  not  yet  lost  the  right  to  purchase,  a  mechanic's  lien  may 
attach  to  that  right.***  And  the  right  secured  to  a  tenant,  by  the 
covenants  in  his  lease,  to  receive  payment  from  his  lessors  for  the 
buildings,  etc.,  erected  by  him  on  the  leased  premises,  at  the  expira- 
tion of  the  term,  is  an  interest  in  the  land,  to  which  a  mechanic's  lien 
may  attach,*^  though  where  a  covenant  in  a  lease  is  merely  that  the 
appraised  value  of  the  buildings  erected  by  the  tenant  shall  be  paid 
for  by  the  lessor,  no  mention  being  made  of  the  lessor's  assigns,  the 
lessee,  after  the  expiration  of  his  term,  has  no  interest  in  the  land 
itself  to  which,  as  against  such  assigns,  a  mechanic's  lien  can  at- 
tach." 

Oral  Leases,  Tenancies  at  Will,  etc. 

§  134.  An  oral  lease,  even  though  not  enforceable  on  account  of 
the  statute  of  frauds,  creates  a  sufficient  leasehold  estate  to  sustain 
a  lien,  where  the  statute  is  not  pleaded  in  defense  to  a  suit  to  en- 

builtling  erected  on  leased  land  shall  be  held  for  debts  contracted  for  or  on  ac- 
count of  the  same.  Young  v.  Hotel  Co.,  9  Ohio  Gir.  Ct  R.  127;  Id.,  2  Ohio 
Dec.  140. 

86  WiUiams  v.  Vanderbllt,  30  N.  B.  458,  34  N.  E.  476,  and  145  HL  238,  affirm- 
ing Vanderbilt  v.  Williams,  40  111.  App.  298.  But  in  the  case  of  Koenig  y. 
Mueller,  39  Mo.  165,  it  was  said  that  if  the  lien  accrues  before  the  landlord  re- 
gains possession,  the  leasehold  estate  is  bound,  eyen  though  the  landlord  takes 
possession  before  the  lien  is  enforced. 

87  Dutro  V.  Wilson,  4  Ohio  St.  101;  Oswold  y.  Buckholz,  13  Iowa,  506. 

88  Rothe  V.  Bellingrath,  71  Ala.  55;  Williams  y.  VanderbUt,  34  N.  E.  476,  145 
111.  238;  Vanderbilt  y.  Williams,  40  111.  App.  298. 

80  MiUs  V.  Matthews,  7  Md.  815;  Lenderking  v.  Rosenthal,  63  Md.  28. 

40  Currier  v.  Gummings,  3  Atl.  174,  40  N.  J.  Eq.  145. 

41  Watson  y.  Gardner.  10  N.  B.  192.  119  111.  312. 

42  Watson  V.  Gardner.  10  N.  B.  192,  119  111.  312,  affirming  Gardner  t.  Wataon. 
18  111.  App.  386. 
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force  the  lien.**  A  lease  of  lands  for  so  long  a  time  as  oil  may  be 
found  thereon  in  paying  quantities  creates  an  estate  for  years,  within 
the  meaning  of  a  statute  giving  to  laborers  a  lien  on  'leasehold  es- 
tates" for  work  and  labor  done  for  the  lessee;**  and  so  does  an 
agreement  giving  one  the  right  to  occupy  so  much  of  certain  land  as 
is  needed  to  find  and  produce  oil  for  twenty  years,  or  as  long  as  the 
land  is  used  for  that  purpose.*^  Whether  a  tenancy  at  will  is  a 
leasehold  interest  on  which  a  lien  may  lie  is  an  unsettled  question.*' 
A  tenancy  from  month  to  month  is  a  leasehold  estate,  subject  to 
mechanics'  liens;  *^  but  the  tenant  of  a  room  in  a  building  has  no 
such  estate  as  will  support  a  lien,  since  he  has  no  lease  of  the  land, 
for  other  tenants  may  occupy  rooms  above  or  below  him,  and  so 
have  an  equal  right  to  the  land.*'  Where  the  work  is  done  for  the 
lessee  before  a  formal  lease  is  executed,  but  while  he  has  possession 
under  an  agreement  for  a  lease,  a  written  lease  afterwards  execut- 
ed will  relate  back  so  as  to  uphold  a  lien  tor  the  work  on  the  lease- 
hold estate.**  One  who  puts  in  machinery  for  a  tenant  under  an 
agreement  to  receive  an  interest  in  the  lease  for  his  pay,  but  who 
does  not  receive  an  afisignment  of  such  interest,  has  no  leasehold  es- 
tate against  which  a  mechanic's  lien  can  be  enforced  for  repairs  to 

**  Nordyke  &  Mannon  Co.  v.  Hawkeye  Woolen-MUls  Co.,  5  N.  W.  6^,  53 
Iowa,  521;  Montandon  v.  Deas,  14  Ala.  33.  In  the  case  of  Dame's  Appeal, 
62  Pa.  St  417,  it  was  said  that  It  was  essential  to  the  creation  and  validity  of 
the  Hen  tbat  there  should  be  a  written  lease  for  a  term  of  years  in  existence 
at  the  time  the  work  was  done  or  the  materials  furnished,  but  a  contrary  view 
was  taken  by  that  same  court  In  the  later  case  of  Mountain  City  Market 
House  &  HaU  Afis*n  v.  Kearns,  103  Pa.  St.  403. 

*4  Harley  v.  O'DonneU,  9  Pa.  Co.  CL  R.  66. 

45  McElwaine  v.  Brown  (Pa.  Sup.)  11  Ati.  453. 

4«  In  the  case  of  Mountain  City  Market  House  &  Hall  Ass'n  y.  Reams, 
103  Pa.  ^t.  403,  it  was  asserted  that  tenants  at  will  hold  a  leased  estate,  which 
would  support  a  lien,  while  in  the  case  of  Squires  v.  Fithian's  Adm'r,  27  Mo. 
134,  under  a  statute  which  gave  a  lien  in  case  of  leases,  it  was  held  that  me- 
chanics have  no  lien  for  work  done  on  a  building  where  the  person  with 
whom  the  contract  was  made  is  only  a  tenant  at  wilL 

«7  Deatherage  v.  Sheidley,  60  Mo.  App.  490. 

48  McMahon  v.  Vickery,  4  Mo.  App.  225. 

«•  Montandon  v.  Deas,  14  Ala.  83;  Mount&in  OH7  Market  House  &  Hall 
Ass'n  V.  Kearns*  103  F«i.  St.  403. 
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Buch  machinery."*  The  interest  of  a  purchaser  under  a  contract  pro- 
viding for  forfeiture  on  default  in  payment  is  not  a  'leasehold,"  with- 
in the  purview  of  an  act  providing  that,  where  the  owner  has  only 
a  leasehold  interest,  the  lien,  so  far  as  concerns  the  building  erected 
by  the  lienholder^  is  not  impaired  by  the  forfeiture  of  the  lease  for 
i^ent.*^ 

Division  III.     Homesteads. 

Exemption  firom  Lien. 

§  135.  In  most,  if  not  in  all,  of  the  states,  homesteads  are  ex- 
empt from  judicial  sales.  Where  the  statute  creating  the  homestead 
exemption  contains  no  exception  in  favor  of  mechanics,  there  can 
be  no  mechanic's  lien  on  a  homestead.  Thus,  under  Rev.  St.  .U.  S. 
1878,  §  2296,  providing  that  no  lands  acquired  under  the  provisions 
of  the  homestead  act  ''shall  in  any  event  become  liable  to  the  satis- 
faction of  any  debt  or  debts  contracted  prior  to  the  issuing  of  the 
patent  therefor,"  a  mechanic's  lien  will  not  attach  to  a  dwelling  house 
situated  on  government  land  occupied  under  the  homestead  act, 
built  on  a  solid  stone  foundation,  and  permanently  attached  to  the 
soil,  the  patent  for  the  land  not  having  yet  been  issued.*^^  And,  un- 
der a  constitutional  provision  that  "a  reasonable  amount  of  property 
shall  be  exempt  from  seizure  or  sale  for  the  payment  of  any  debt  or 
liability,"  a  homestead  is  not  subject  to  a  mechanic's  lien.**  The  ex- 
emption of  the  hoQiestead  may  be  insisted  on  by  a  mortgagee  or  a 
purchaser  at  a  mortgage  foreclosure,*^  and  the  lien  claimant  cannot 

BO  Newell  v.  Ha  worth,  66  Pa.  St  363. 

Bi  Davis  V.  EUlott,  34  N.  E.  591,  7  Ind.  App.  246. 

B2  Kansas  Lumber  Co.  v.  Jones,  4  Pac.  74,  82  Kan.  195.  But  where  a  lien 
was  claimed  for  machinery  placed  on  the  land  before  the  homestead  patent  is- 
sued, it  was  held  In  Wlscoosin  that,  although  the  person  furnishing  such  ma- 
chinery could  acquire  no  Interest  in  the  land,  bis  lien  upon  the  machinery  might 
be  enforced.    Paige  v.  Peters,  36  N.  W.  328,  70  Wis.  178. 

B«  Cogel  V.  MIckow,  11  Minn.  475  (GiL  354);  Coleman  y.  Ballandl,  22  Minn. 
147;  Keller  v.  Struck.  18  N.  W.  280,  31  Mhin.  446;  Meyer  v.  Beriandi,  40  N. 
W.  513,  39  Minn.  438.  But  an  exemption  of  $800  worth  of  property  from  **auy 
judgment  upon  a  eontr&ct"  applies  only  to  personal  Judgments,  and  not  to 
judgments  foreclosing  mechanics'  liens.    Lauck's  Appeal,  24  Pa.  St  426. 

B4  Talbot  y.  Baxager,  34  N.  W.  23,  37  Minn.  208. 
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complain  because  the  homestead   is   assigned   out  of   partnership 
lands/'^ 

Statutory  Provisions. 

§  136.  Many  of  the  homestead  statutes,  however,  either  express- 
ly or  impliedly  exclude  mechanics'  liens  from  their  operation.  Thus, 
a  provision  that  a  homestead  ''shall  not  be  subject  to  forced  sale  for 
debts,  except  they  be  for  labor  and  materials  expended  thereon," 
allows  mechanics'  liens  to  be  created  on  homesteads  in  cases  in  which 
they  would  be  created  on  other  lands.^*  And  a  provision  allowing 
homesteads  to  be  judicially  sold  only  on  foreclosure  of  a  ''mortgage 
lawfully  obtained"  has  been  held  broad  enough  to  allow  mechanics' 
liens  OD  homesteads^  upon  the  theory  that  such  a  lien  is  a  species  of 
statute  mortgage.'^ 

§  137.  Statutes  exempting  homesteads  from  execution  sale  ex- 
cept for  "debts  secured  by  mechanics',  laborers',  or  vendors'  liens," 
do  not  make  them  subject  to  the  lien  of  a  mere  material  man,  who 
furnishes  materials,  but  does  no  work;**  neither  do  statutes  ex- 
cepting from  the  homestead  exemption  mechanics'  liens  for  work  done 
on  the  premises.***  But  it  has  been  held  under  a  provision  making 
homesteads  liable  for  "laborers'  and  mechanics'  liens"  that  a  manu- 
facturer of  lumber,  who  furnishes  lumber  for  a  homestead,  has  a  lien 
as  a  mechanic.*®    Under  such  a  statute,  a  plasterer,  who  plasters  a 

9 

homestead,  and  sets  a  mantel  therein,  has  a  lien  for  his  labor  and  his 
materials,  as  being  both  a  laborer  and  a  mechanic.*^ 

ss  McMman  y.  Wmiams,  18  S.  E.  764,  109  N.  C.  252. 

••  GampbeU  y.  Fields,  35  Tex.  751;  Pope  y.  Graham,  44  Tex.  196.  To  the 
same  effect,  under  i»oyislons  similar  to  the  one  quoted,  are  Thompson  v.  Wick- 
erMb.%m,  56  Tenn.  216,  and  Tyler  y.  Jewett,  2  South.  905,  82  Ala.  93. 

»7  Hammond  y.  Wells,  7  N.  W.  218,  45  Mich.  13. 

»•  Bicbardfl  t.  Shear,  11  Pac.  607,  70  Cal.  187;  Walsh  y.  McMenomy,  16  Pac. 
17,  74  Cal.  356.  A  contrary  decision  was  rendered  by  a  diyided  court  (De  Witt, 
J.,  dissenting)  in  the  case  of  Bonner  y.  Minnier,  34  Pac.  30,  13  Mont.  209,  in 
which  it  was  held  that  a  lien  for  materials  furnished  by  a  mere  material  man 
who  does  no  labor  is  a  ''mechanic's  lien,*'  within  the  meaning  of  a  statute  de- 
claring that  the  homestead  exemption  ''shaU  not  affect  any  laborer's  or  me- 
chanic's Men." 

5»  Gumming  y.  Bloodworth,  87  N.  C.  83. 

60  GnUedge  t.  Preddy,  82  Arlc.  433. 

•1  Merrigan  y.  English,  22  Pac.  454,  9  Mont  113. 
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§  138.  Where  the  statute  excepts  from  the  homestead  exemption 
liabilities  "contracted  for  improvements  made  thereon,"  the  property 
may  be  sold  under  a  judgment  upon  such  a  liability,  even  though 
there  was  no  mechanic's  lien,  since  the  debt  for  the  improvement 
may  remain  though  the  lien  of  the  mechanic  is  lost.**  But  in  such 
case  a  sale  of  the  property  pending  the  suit  defeats  the  right  of  sale, 
since  such  a  judgment  is  a  lien  on  the  homestead  only  from  the  date 
of  its  entry.** 

§  139.  It  has  been  held,  in  Minnesota,  that  a  homestead  exemp- 
tion law  which  declared  that  "such  exemption  shall  not  extend  to 
any  contract  for  a  lien,  or  upon  which  a  lien  would  arise,  under  the 
lien  laws  of  this  state,  for  work  done  or  material  furnished  in  the 
erection  or  repair  of  a  building,"  did  not  allow  mechanics'  liens  on 
homesteads  where  there  was  no  express  stipulation  for  a  lien ;  •*  and, 
in  Texas,  that,  as  between  the  parties,  a  contract  for  a  lien  on  a  home- 
stead for  work  and  material  gives  a  lien,  without  record  thereof, 
which  lien  need  not  be  enforced  in  the  manner  or  within  the  time 
prescribed  for  statutory  mechanics'  liens.' **  But,  as  a  general  rule, 
the  provisions  of  the  statute  must  be  complied  with  substantially  in 
every  respect,  in  order  to  fix  a  mechanic's  lien  on  the  homestead.** 

•2  Miller  V.  Brown,  11  Lea  (Tenn.)  155. 

«3  Dean  v.  McAdams.  22  Kan.  544. 

««  Coleman  v.  Ballandi,  22  Minn.  144.  This  was  on  the  theory  that  a  me- 
chanic's lien  does  not  arise  from  contract,  but  from  operation  of  law. 

•6  Lignoski  v.  Crooker,  24  S.  W.  278.  788,  86  Tex.  S24;  Llppencott  v.  Yoric, 
24  S.  W.  275,  86  Tex.  276.  These  cases  proceed  upon  the  theory  that  these  are 
contract  Hens,  and  not  mechanics'  liens.  It  has  also  been  held  in  that  state 
that  a  contract  whereby  a  loan  company  agreed  to  furnish  all  the  labor  and 
material  necessary  In  the  erection  of  a  dwelling  house,  and  in  consideration 
thereof  to  retain  a  lien  on  the  premises  for  the  moneys  paid  therefor,  which 
was  executed  by  weekly  payments  made  by  the  loan  company  to  the  contractor 
for  the  labor  and  nmterial,  there  being  no  evidence  that  the  contract  was  a 
subterfuge  to  cover  up  a  loan  on  the  homestead,  gave  a  lien  on  the  premises, 
and  did  not  constitute  a  mortgage  on  the  homestead.  Pioneer  Savings  &  Loan 
Co.  V.  Edwards  (Tex.  Civ.  App.)  34  S.  W.  192. 

•«  Stembergep  v.  Gowdy,  19  S.  W.  186,  93  Ky.  146;  Tinsley  v.  Boykin,  46 
Tex.  592;   Campbell  v.  Fields,  85  Tex.  751. 
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Oonsent  of  Wife. 

§  140.  Although  the  general  rule  is  that  a  homestead  cannot  be 
convejed  or  incumbered  without  the  wife's  consent,  yet  where  tlie 
statute  allows  mechanics'  liens  upon  homesteads,  and  does  not  ex- 
pressly make  the  wife's  consent  a  necessary  prerequisite,  the  lien 
will  not  be  vitiated  by  the  want  of  her  consent  to  the  creation  of 
the  debt  secured  by  the  lien.*^  But  where  the  statute  requires  that, 
to  create  a  lien  upon  a  homestead  for  materials  used  in  constructing 
improvements  thereon,  they  must  be  contracted  for  in  writing,  with 
the  consent  of  the  wife,  given  in  the  same  manner  as  is  required 
in  making  a  sale  of  the  homestead,  her  consent  must  precede  the 
purchase  of  the  material,  or  there  is  no  lien,*®  though  even  in  such 
<*ase  a  material  man  who  has  furnished  material  both  before  and 
after  such  consent  is  entitled  to  a  lien  for  such  material  as  he  fur- 
nished afterwards.'* 

Need  of  Written  Oontract. 

§  141.  Where  the  statute  requires  the  contract  to  be  in  writing 
in. order  to  create  a  lien  on  a  homestead,  there  can,  of  course,  be  no 
lien  thereon,  unless  the  contract  is  in  writing;  ^®  and  only  for  mate- 
rials furnished  in  pursuance  of  such  written  contract  will  a  lien 
lie.'*  Where  the  statute  requires  the  contract  to  be  signed  by  both 
husband  and  wife,  and  acknowledged  by  her,  and  recorded,  it  must 

•7  Miner  y.  Moore,  53  Tex.  224;  Phelps  &  BIgelow  WindmUl  Co.  r.  Shay,  48 
N.  W.  896.  32  Neb.  19;  Palmer  v.  Lavlgne,  37  Pac.  775,  104  Cal.  30. 

•«  Lyon  V.  Ozee,  17  S.  W.  405,  66  Tex.  95;  Rlcker  v.  Schadt,  23  S.  W.  907, 
5  Tex.  Civ.  App.  460. 

«»  Walker  v.  House  (Tex.  Civ.  App.)  24  S.  W.  82;  Heady  v.  Association  (Tex. 
Civ.  App.)  26  S.  W.  468. 

70  Campbell  v.  Fields,  35  Tex.  751;  Huff  v.  Clark,  59  Tex.  347;  Merchant 
V.  Perez,  11  Tex.  20;  MiUs  v.  Hobbs,  42  N.  W.  1084,  76  Mich.  122.  But  a  me- 
chanic's lien  upon  a  homestead  may  be  cmforced  In  favor  of  persons  other  than 
xhe  original  contractor  or  his  assignee,  under  a  statute  providing  that  the  lien 
and  contract  shaU  Inure  to  the  benefit  of  artisans,  etc..  who  shall  have  im- 
proved or  furnished  material  for  a  homestead.  FuUenwlder  v.  Longmoor,  11 
S.  W.  500,  73  Tex.  480. 

Ti  Taylor  v.  Hack,  65  Tex.  238. 

(139) 


§    142  MECHANICS'   LIENS.  (Ch.  7 

also  be  acknowledged  by  him.''*  A  provision  that  a  homestead  can 
be  judicially  sold  only  on  foreclosure  of  a  "mortgage  lawfully  ob- 
tained" impliedly  requires  contracts  on  which  mechanics'  liens  on 
homesteads  are  to  be  based  to  be  in  writing,  and  to  describe  the  land, 
since  a  mortgage  must  necessarily  be  in  writing,  and  must  describe 
the  land.^» 

Question  of  Time. 

§  142,  Where  a  homestead  exists  before  the  making  of  certain  im- 
provements,  it  is  superior  to  a  mechanic's  lien  for  such  improve- 
ments, unless  the  right  is  waived  in  the  manner  pointed  out  by  the 
statute;^*  but,  where  the  land  is  not  a  homestead  at  the  time  the 
lien  attaches,  no  subsequent  act  of  the  owner  can  create  a  homestead 
right  superior  to  the  lien.^*^  Thus,  where  the  filing  of  a  declaration 
of  homestead  is  essential  to  the  creation  of  a  homestead  estate,  a 
lien  which  has  attached  will  not  be  affected  by  such  a  declaration 
subsequently  filed. ^*    But  in  states  where  no  such  declaration  is  re- 

72  Kalamazoo  Nat.  Bank  v.  Johnson,  24  S.  W.  350,  5  Tex.  Civ.  App.  53.5.  Be- 
cause Id  that  state  acknowledgment  is  necessary  to  recording. 

78  Hammond  v.  Wells,  7  N.  W.  218,  45  Mich.  13;  Burtch  v.  McGlbbon.  56  N. 
W.  1110,  98  Mich.  139. 

T4  Roberts  v.  Ri«gs,  1  S.  W.  431,  84  Ky.  251. 

TBSwope  V.  Stantzenbeiijer,  50  Tex.  387;  Tut  tie  v.  Howe,  14  Minn.  145  (GIL 
113).  There  is  also  a  dictum  to  the  same  effect  in  Roberts  v.  Ri^rgs,  1  S.  W. 
431,  84  Ky.  251. 

7  8  Davies-Hendereon  Lumber  Co.  v.  Guttschalk,  22  Pac.  S(K).  81  Cal.  (Ml.  A 
contrary  view  seems  to  have  formerly  prevailed  In  that  court.  Walsh  v.  Mc- 
Menomy,  16  Pac.  17,  74  Cal.  356. 

The  statutes  of  Washington  provide  that  a  homestead  may  be  selected  at  any 
time  before  sale,  and  that  neither  the  husband  nor  wife  can  select  a  home- 
stead from  the  separate  property  of  the  other;  but  cither  may  select  and  hold 
one  from  his  or  her  separate  property,  and  the  husband  may  select  one  from 
the  community  property,  and,  If  the  husband  does  not  select  one,  the  wife 
may:  provided  that  but  one  homestead  shall  be  selected  or  held  by  husband  or 
wife,  and  It  must  embrace  the  dwelling  house  in  which  one  or  both  of  them 
reside.  No  provision  Is  made  for  the  manner  of  identifying  or  selecting  a  home- 
stead. Under  these  statutes  it  has  been  held  that,  where  the  house  on  the  sep- 
arate property  of  the  husband  bums  down,  the  person  building  a  new  house 
thereon  under  contract  with  the  husband  may  have  a  mechanic's  lien  thereon, 
though  he  know  that  the  husband  and  wife  lived  in  the  old  house,  and  Intend 
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quired,  but  a  homestead  is  created  by  a  mere  present  intention  to  oc- 
cupy land  as  a  home,  if  accompanied  with  present  action  to  effectu- 
ate that  intention,  the  owner  of  a  vacant  lot  who  contracts  for  the 
erection  of  a  house  thereon  to  be  occupied  as  his  home  has  a  home- 
stead estate  in  the  property  suj)erior  to  the  lien  for  buiidin«:  the 
house,  although  the  lien  attached  before  the  property  was  actually 
occupied  as  a  homestead.^ ^  Many  states  limit  the  value  up  to 
which  property  may  be  exempt  as  a  homestead.  In  determining  the 
relative  priorities  of  homesteads  and  mechanics'  liens  under  such 
statutes,  it  is  proper  to  estimate  the  value  of  the  property  at  the 
date  when  the  lien  attached.^®  Homestead  exemption  laws  do  not 
affect  liens  created  before  they  went  into  forced  • 

Division  IV.     Equities  of  Redemption. 

Before  and  After  Foreclosure. 

§  143.  After  a  decree  of  foreclosure  of  a  mortgage,  and  a  sale  of 
the  mortgaged  premises,  the  mortgagor  has  no  such  ownei-8hip  in 
the  premises  as  will  support  a  lien  for  labor  done  or  material  fur- 
nished on  the  premises.***  But  a  mortgagor  in  possession  before  condi- 
tion broken  is  still  the  owner  of  the  premises,  and,  as  such,  may 
contract  for  improvements  for  which  a  lien  will  lie. 

to  Uve  in  the  new  one;  it  not  being  shown  that  the  husband  and  wife  are  not 
poHaesaed  of  other  property.    Parsons  v.  Pearson,  36  Pac.  974,  9  Wash.  48. 

TT  MUls  V.  HobbB,  42  N.  W.  1084.  76  Mich.  122. 

T«  MUls  V.  Hobbs,  42  N.  W.  1084.  76  Mich.  122. 

'•Townsend  Sav.  Bank  v.  Epplng.  Fed.  Cas.  No.  14,120,  3  Woods,  390;  Gum 
V.  Barry,  15  WaH.  610.    The  latter  case  was  that  of  a  judgment  lien. 

80  Davis  y.  Insurance  Co.,  84  III.  508;  Shepardson  v.  Johnson,  14  N.  W.  302, 
00  Iowa,  239.  When  the  mortgagor,  after  foreclosure,  remains  in  possession, 
under  agreement  wMth  the  purchsuser,  and  coutincts  for  the  construction  of  a 
building  thereon,  one  furnishing  material  for  the  contractor  cannot  acquire  a 
mechanic's  lien  therefor,  against  the  purchaser,  after  the  mortgagor  has  in  good 
faith  paid  the  contractor,  as  provided  by  the  building  contract,  for  the  work 
done.  Robbius  v.  Arendt,  43  N.  E.  165,  148  N.  Y.  673,  affirming  23  N.  Y.  Supp. 
1018. 
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Priority  Qives  Superior  Lien. 

§  144.  As  between  mortgages  and  mechanics'  liens,  the  earlier 
in  time  is,  as  a  general  rule,  preferred,  in  the  absence  of  any  statu- 
tory provision  to  the  contrary.**  In  other  words,  a  mechanic's  lien 
for  improvements  made  by  the  mortgagor  is  usually  held  superior 
to  a  mortgage  executed  after  the  lien  attached,*'  and  inferior  to  a 
mortgage  executed  before  that  time.*'    The  rules  for  detennining 

»i  Preston  V.  Sonara  Lodge,  39  Cal.  116;  Joues  v.  Hancock,  1  Md.  Ch.  187. 

82  Spence  v.  Etter,  8  Ark.  69;  Apper»oii  v.  KarreU,  20  S.  W.  514,  56  Ark.  640; 
Soule  V.  Hurlbut,  20  Atl.  610,  58  CJonn.  511;  Paddock  v.  Stout,  13  N.  E.  182, 
121  111.  571;  St  Louis  &  P.  U.  Co.  v.  Kerr,  38  N.  B.  638,  153  111.  182;  Elgin 
Luiuber  Co.  v.  Langmau,  23  lU.  App.  250;  State  v.  Eads,  16  Iowa,  114;  I^mb 
V.  Hanneman,  40  Iowa,  41;  Neilscm  v.  Railway  Co.,  44  Io\ya,  71;  Blssell  v. 
Lewis,  9  N.  W.  177,  56  Iowa,  231;  Iowa  Mortgage  Co.  v.  Shauquest,  29  N.  W. 
820,  70  Iowa,  124;  Trustees  CaldweU  Inst.  v.  Youug,  2  Duv.  (Ky.)  582;  Jeau  v. 
Wilson,  38  Md.  288;  Dunklee  v.  Crane,  103  Mass.  470;  Batcbelder  y.  Rand, 
117  Mass.  176;  Carew  v.  Stubbs,  30  N.  E.  219,  155  Mass.  549;  MUner  v.  Nor- 
ris,  13  Minn.  455  (Gil.  424);  GUiss  v.  Freeburg,  52  N.  W.  900,  50  Minn.  386; 
Gardner  v.  Leek,  54  N.  W.  746,  52  Minn.  522;  Vitl  v.  Dixon,  12  Mo.  479;  Du- 
bois' Adm'r  v.  Wilson's  Trustee,  21  Mo.  213;  Reilly  v.  Hudson,  62  Mo.  3S:i; 
Merrigan  v.  English,  22  Pac.  454,  9  Mont.  113;  Henry  &  Coatswortb  Co.  v. 
Flsherdick,  55  N.  W.  643,  37  Neb.  207;  Chapman  v.  Brewer,  62  N.  W.  320,  43 
Neb.  890;  Cheshire  Prov.  Inst.  v.  Stone,  52  N.  H.  365;  Erdman  v.  Moore  (N. 
J.  Sup.)  33  Atl.  958;  Lookout  Lumber  Co.  y.  Mansion  Hotel  &  B.  Ry.  Co.,  14 
S.  E.  35.  109  N.  C.  658;  Haxtun  Steam-Heater  Co.  v.  Gordon,  50  N.  W.  708, 
2  N.  D.  246;  Hahn's  Appeal,  39  Pa.  St  409;  Schnltze  y.  Brewing  Co..  21  S.  W. 
KK),  2  Tex.  Civ.  App.  236;  Vilas  v.  Manufacturing  Co..  65  N.  W.  488.  91  Wis. 
(k)7;  Davis  v.  Bllsland,  18  Wall.  659;  Construction  Co.  v.  Meyer.  100  U.  S. 
476;  In  re  Dey,  Fed.  Caa.  No.  3,871,  9  Blatchf.  285;  Taylor  v.  Railway  Co., 
Fed.  Cas.  No.  13,783,  4  Dill.  570. 

This  priority  may  of  course  be  lost  by  neglect  to  comply  with  the  require- 
ments of  the  statutes  In  regard  to  filing  claim  and  bringing  suit.  See  post,  H 
467,  728. 

«3  Fuquay  v.  SUckney,  41  Cal.  583;  Ti-itch  v.  Norton,  15  Pac.  680.  10  Colo. 
337;  Folsom  v.  Cragen,  17  Pac.  515,  11  Colo.  205;  National  Bank  of  Athens  v. 
Danforth.  7  S.  E.  546.  80  Ga.  55;  Troth  v.  Hunt,  8  Blackf.  (Ind.)  .")80;  Cios«  v. 
Hunt,  Id.  254;  Fletcher  v.  Kelly,  55  N.  W.  474,  88  Iowa,  476;  Kiene  v.  Hodge, 
57  N.  W.  717,  90  Iowa,  212;  Bartlett  v.  Bilger  (Iowa)  61  N.  W.  233;  Martsolf 
V.  Barnwell,  15  Kan.  612;  Marniillon  v.  Archlnard,  24  La.  Ann.  610;  Citizens' 
Bank  of  Louisiana  v.  St.  Louis  Hotel  Ass'n,  27  La.  Ann.  460;  Morse  v.  I>ole.  73 
Ale.  351;  Smith  v.  Shaffer,  46  Md.  578;  Mulrey  y.  Barrow»  11  Allen  (Mass.)  152; 
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when  the  lien  attaches  are  given  elsewhere.**  Whether  a  mortgage 
which  woald  otherwise  be  inferior  to  a  mechanic's  lien  acquires  any 
superiority  over  such  lien  by  the  fact  that  it  secures  a  loan  of  money 
which  was  used  to  pay  off  a  prior  mortgage  is  a  disputed  point.'* 

Hoover  v.  Wheeler,  23  Miss.  814;  Otley  v.  Haviland,  36  Miss.  19;  Dugan  v. 
Scott,  37  Mo.  App.  663;  Morris  Ck>unt7  Bank  v.  Rockaway  Manuf'g  Ga»  14  N. 
J.  Eq.  189;  Ck)e  v.  Railway  Co.,  31  N.  J.  Bq.  105;  Broman  v.  Young,  35  Hun 
(N.  Y.)  173;  Munger  v.  Curtis,  42  Hun  (N.  Y.)  465;  Stuyvesant  v.  Browning,  33 
N.  Y.  Super.  Ct.  203;  Clioteau  v.  Thompson,  2  Ohio  St  114;  Inverarity  v.  Sto- 
well,  10  Or.  261;  Lyle  v.  Ducomb,  5  Bin.  (Pa.)  586;  Lieb  v.  Bean,  1  Ashm. 
(Pa.)  207;  Bassett  y.  Swarts.  21  Ati.  352,  17  R.  I.  215;  Reld  v.  Bank.  1  Sueed 
(Tenn.)  262;  Pride  v.  Viles,  3  Sneed  (Tenn.)  125;  Kenny  v.  Gage.  33  Vt.  302; 
Hinckley  &  Bgery  Iron  Oo.  y.  James,  51  Vt.  240;  Wroten  v.  Armat.  31  Grat. 
(Va.)  228;  Jessup  v.  Stone,  13  Wis.  466;  Challoner  v.  Bouck.  14  .N.  W.  810,  56 
Wis.  652;  Toledo,  D.  &  B.  R.  Co.  v.  Hamilton,  10  Sup.  Ct  546.  134  U.  S.  296; 
Monin  V.  Schnugg,*  Fed.  Cas.  No.  9,786,  7  Ben.  399;  Tommey  v.  Railroad  Co., 
7  Fed.  429.  4  Hughes,  640;  Fidelity  Ins.  &  Safe-Deposit  Go.  y.  Shenandoah  Iron 
Co.,  42  Fed.  372.. 

«*  See  ante,  chapter  4. 

In  Carew  y.  Stubbs,  30  N.  E.  219, 155  Mass.  549,  and  Batcheider  y.  Hutchinson.^ 
37  N.  E.  452, 161  Mass.  462,  the  lien  was  held  superior  to  a  mortgage  executed 
after  the  contract  for  the  work  was  made.  In  Lookout  Lumber  Co.  y.  Mansion 
Hotel  &  B.  Ry.  Co..  14  S.  E.  35,  109  N.  C.  658.  it  was  held  superior  to  a  mort- 
gage executed  after  the  materials  were  furnished;  and  in  Lamb  y.  Hanneman, 
40  Iowa,  41,  it  was  held  superior  to  a  mortgage  executed  and  recorded  within 
90  days  from  the  date  of  the  last  item  in  the  account.  In  the  following  cases 
the  lien  was  held  superior  to  a  mortgage  executed  after  the  building  was  be- 
gun: BlsseU  y.  Lewis,  9  N.  W.  177.  56  Iowa,  231 ;  Gardner  y.  Leek.  54  N.  W. 
746»  52  Minn.  522;  Cheshire  Proy.  Inst.  y.  Stone.  52  N.  H.  365;  Haxtun  Steam- 
Heater  Co.  y.  Gordon,  50  N.  W.  708,  2  N.  D.  246;  Hahn's  Appeal,  39  Pa.  St.  409; 
Construction  Co.  y.  Meyer,  100  U.  S.  476. 

In  Mulrey  y.  Barrow,  11  Ailen  (Mass.)  152,  the  lien  was  held  inferior  to  a 
mortgage  executed  before  petition  filed  to  enforce  the  lieu;  and  in  Jessup  y. 
Stone,  13  Wis.  466,  it  was  held  inferior  to  a  mortgage  recorded  before  the  build- 
ing was  begun.  In  the  following  cases  the  lien  was  held  Inferior  to  a  mort- 
gage recorded  before  the  contract  for  the  work  was  made:    Folsom  y.  Cragen, 

*B  It  is  held  in  New  Jersey  that,  as  against  the  mechanic's  lien,  the  mortgagee 
in  such  case  will  be  subrogated  to  the  rights  of  the  prior  mortgagee,  eyen 
though  the  prior  mortgage  was  released.  Barnett  y.  Griffith,  27  N.  J.  E<i.  201; 
Piatt  T.  Griffith,  Id.  207.  But  in  Massachusetts  it  Is  held  that  the  fact  that  the 
money  which  the  mortgage  was  giyen  to  secure  was  used  in  the  payment  of  a 
preyious  mortgage  is  immaterial  on  the  question  of  priority.  Batcheider  y. 
Hutchinson,  87  N.  E.  452, 161  Mass.  462;  Simpson  y.  Same,  Id. 
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§  145.  There  are  some  exceptions  to  the  rale  above  stated.  In 
Kentucky,  under  a  statute  declaring  that  mechanics'  liens  ^shall 
not  be  effectual  against  a  bona  fide  purchaser  for  a  valuable  consid- 
eration without  notice,  actual  or  constructive,"  it  is  held  that  if  the 
owner  mortgages,  while  the  mechanic  is  progressing  with  his  work, 
and  while  materials  are  being  furnished,  to  an  innocent  mortgagee, 
the  lien  of  the  mechanic  and  material  man  will  be  lost  and  unavail- 
able as  against  the  mortgagee.*^ 

In  Georgia,  under  a  law  giving  laborers  a  general  lien  on  their 
employers'  property  superior  to  all  other  liens  except  taxes  and  such 
others  as  are  declared  by  law  to  be  superior  to  them  (mortgages  not 
being  so  declared),  laborers'  liens  precede  mortgages,  though  the 
holders  be  bona  fide  and  without  notice.*^ 

It  is  held  in  Utah  that  one  who  contracts  with  an  irrigation  com- 
pany  to  construct  its  ditch  has  a  lieu  on  the  ditch  which  has  priority 
over  a  trust  deed  executed  by  the  irrigation  company  before  the  con- 
tractor commenced  work,  where  the  ditch  is  constructed  over  the 
public  domain,  and  the  company  acquires  its  right  of  way  only  as 
fast  as  the  ditch  is  completed;  since  in  such  case  there  is  nothing 
to  which  the  mortgage  can  attach  before  the  ditch  is  constructed.*' 
In  a  case  in  Kansas  it  appeared  that,  pending  a  suit  to  foreclose  a 
mechanic's  lien,  a  third  person  bought  the  lien  claim,  and  also 
bought  the  land,  giving  the  grantor  of  the  land  a  purchase-money 
mortgage.  It  was  held  that,  whether  the  sale  extinguished  the  lien 
or  not,  yet  the  lien  was  inferior  to  the  mortgage.'* 

17  Pac.  515,  11  Colo.  205;  Martsolf  v.  Barnwell,  15  Kan.  612;  Morse  v.  Dole.  73 
Me.  351;  Otley  v.  Havlland,  30  Miss.  19;  Wroten  v.  Arinat,  31  Grat.  (Va.)  228. 
And  in  the  following  cases  the  lien  was  held  inferior  to  a  mortgage  recorded  be- 
fore the  lien  claim  was  filed:  Moran  v.  Schnugg,  Fed.  Cas.  No.  9.786.  7  Ben. 
399;  Mwnger  v.  Curtis,  42  Hun  (N.  Y.)  405;  Kenny  v.  Gage,  33  Vt.  302;  Rein- 
hart  V.  Shutt,  15  Ont.  325;  McVeau  v.  Tiffin,  13  Ont.  App.  1;  Ilynes  v.  Smith, 
27  Grant,  Ch.  150,  affirming  8  Ont.  Prac.  Hep.  73. 

80  Foushee  v.  Grigsby,  12  Bush  (Ky.)  75.  It  is  said  in  this  case  that  tbere 
could  not  be  constructive  notice  while  the  woi'lc  wajs  in  progress  l^ecaiise  the 
claim  could  not  be  flled  nor  suit  begun  until  the  work  was  completed. 

A 7  Langston  v.  Anderson,  09  Ga.  65. 

««  Garland  v.  Irrigation  Co.,  34  Pac.  368,  9  Utah,  350. 

•»  Madaris  v.  Edwards,  4  Pac.  313,  32  Kan.  284. 

(144) 


Ch.  7)  ESTATES   AFFECTED.  §   148 


Big^hts  Affected  by  Becording:. 

§  146.  In  some  states  a  prior  mortgage,  if  given  in  good  faith, 
takes  precedence  of  a  subsequent  mechanic's  lien,  even  though  tlie 
mortgage  is  not  recorded.  This  has  been  held  where  the  statute 
made  unrecorded  mortgages  void  only  as  against  subsequent  pur- 
chasers or  mortgagees  without  notice,'**  where  it  declared  that  no 
unrecorded  instrument  affecting  real  estate  should  be  valid  aa 
against  a  "subsequent  purchaser  for  a  valuable  consideration,"  '^  and 
where  the  statute  merely  gave  the  mechanic  a  lien  on  "the  right, 
title,  and  interest  of  the  owner  in  the  land."  •' 

§  147.  In  other  states,  however,  a  mortgage  takes  effect  as 
against  mechanics'  liens  only  from  the  date  when  it  is  recorded."  A 
mortgage  recorded  on  the  very  day  the  lien  accrued,  but  executed 
some  ten  days  before,  is  superior  to  the  lien;  **  and  the  fact  that  the 
record  of  a  prior  mortgage  has  been  destroyed  does  not  affect  its  su- 
periority to  subsequently  accruing  mechanics'  liens.**  The  liens  of 
mechanics  who  do  work  for  an  owner  who,  in  his  deed  of  the  prop- 
erty', assumed  payment  of  an  unrecorded  mortgage,  are  subject  to 
such  mortgage,  since  they  are  estopped  by  the  recitals  of  the  deed.'* 

§  148.  The  fact  that  a  prior  mortgagee  knew  that  the  mortgagor 
intended  to  make  the  improvements  for  which  the  lien  is  claimed 
does  not  affect  the  superiority  of  his  mortgage,*^  and  his  failure  to 

••  Rose  v.  Mouie,  4  Cal.  173;  Root  v.  Bryant,  57  Cnl.  48. 

•1  Fletcher  v.  Kelly,  55  N.  W.  474,  88  Iowa,  475. 

»« Miller  V.  Stoddard,  52  N.  W.  805,  50  Minn.  272;  Noerenberg  v.  Johnson.  52 
N.  W.  1069,  51  Minn.  75;  Miller  v.  Stoddard.  56  N.  W.  131,  54  Minn.  486. 

•'Thlehnan  v.  Carr,  75  111.  385;  Mitchel  v.  Evans,  2  Browne  (Pa.)  329;  Gay 
T.  Bovard,  27  La.  Ann.  290;  State  v.  Recorder  of  Mortgages,  28  La.  Ann.  534. 

•«  Elgin  Lumber  Co.  v.  Langman,  28  Ul.  App.  250. 

•s  Myers  v.  Buchanan,  46  Miss.  420.  So,  too,  where  the  owner's  title  is  de- 
rired  through  a  deed  of  trust  which  contains  limitations  on  the  power  to 
create  mechanics*  Hens,  the  record  of  such  deed  operates  as  notice  to  mechanics, 
although  the  record  is  destroyed  by  fire  before  their  liens  accrue.  Franklin 
Sar.  Bank  v.  Taylor,  23  N.  E.  397,  131  111.  376;  Franklin  Sav.  Bank  v.  Taylor, 
4  G.  G.  A.  55,  53  Fed.  854. 

••  Holmes  v.  Ferguson,  1  Or.  220. 

•7  Hohnes  y.  Hutchlns,  57  N.  W.  514.  38  Neb.  601.  A  loan  secured  on  land, 
made  on  the  contract  of  the  owner  to  erect  certain  Improvements,  but  without 
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object  to  the  work  does  not  constitute  a  waiver  of  his  rights.**  A 
mortgage  takes  priority  of  a  lien  for  work  done,  after  the  recording 
of  the  mortgage,  by  one  who  had  previously  worked  on  the  building 
by  the  day,  with  no  continuous  contract,  but  who  did  no  work 
thereon  for  over  a  month  before  the  mortgage  was  recorded;  ••  and, 
where  the  claimant  is  employed  from  month  to  month,  his  prefer- 
ence over  a  mortgage  executed  after  he  began  work  only  extends  to 
his  work  for  the  month  during  which  the  mortgage  was  given,  even 
though  he  work  continuously  thereafter.*®®  Where  a  mortgage  re- 
corded before  the  lien  attaches  is  not  actually  delivered  till  after  it 
has  attached,  the  lien  is  superior  to  the  mortgage;  *®*  and  a  lien  is 
also  superior  to  a  mortgage  executed  before  the  lien  attached,  but 
securing  a  debt  which  was  not  incurred  till  after  the  lien  at- 
tached.*®' Though  a  mortgage  loan  on  real  estate  was  negotiated 
before  the  commencement  of  a  building  thereon,  if  the  papers  were 
not  executed,  delivered,  or  recorded,  and  if  no  money  was  paid  there- 
on, until  after  the  excavation  for  the  building  was  begun,  the  me- 
chanics' liens  for  labor  and  material,  duly  preserved,  are  paramount 
to  the  lien  of  the  mortgage,  under  a  statute  making  mechanics*  liens 
attach  from  the  commencement  of  the  building.*®' 

a  contract  that  the  money  obtained  should  be  used  In  payment  of  the  same, 
is  superior  to  a  lien  for  the  work  and  material  furnished  after  the  recording  of 
the  mortgage,  though  the  mechanic  wajs  induced,  by  representations  of  the 
owner,  to  rely  for  payment  out  of  the.  loan,  the  mortgagee  not  having  led  the 
mechanic  to  rely  on  his  seeing  to  the  application  of  the  money.  Patrick  Land 
Co.  V.  Leavenworth,  60  N.  W.  954,  42  Neb.  715. 

9  A  Hoover  v.  Wheeler,  23  Miss.  314. 

u»  Batchelder  v.  Hutchinson.  37  N.  E.  452,  161  Mass.  462. 

100  Capron  v.  Strout,  11  Nev.  311. 

101  Mutual  Benefit  Life  Ins.  Co.  v.  Uowand,  26  N.  J.  £q.  889. 

102  Hewsou-Herzog  Supply  Co.  v.  Cook,  54  N.  W.  751,  52  Minn.  .534. 

10.-1  Nixon  V.  Cydon  Lodge  (Kan.  Sup.)  43  Pac.  236.  An  instrument  executed 
by  officers  of  a  corporation,  without  authority  of  the  board  of  directors,  and 
withont  the  corporate  seal,  was  placed  on  September  15th  with  a  bank  which 
subsequently  advanced  money  thereon.  On  said  date  a  mechanic's  lien  accnio<! 
on  the  property  purporting  to  be  covered  by  the  instrument,  and  thereafter  the 
Instrument  w^as  ratified  as  a  mortgage  by  the  directors  and  stockholders  of  the 
corporation,  and  a  formal  moi-tgage  executed,  and  dated  as  of  the  date  of  the 
first  instrument.  Held,  that  the  mortgage  lien  was  not  superior  to  that  of  the 
nu'chanic's  lien.  National  Foundry  &  Pipe  Works  y.  Oconto  Water  Co.,  68 
Fed.  1006. 
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Bole  as  to  Improvements. 

§  149.  Since  a  house,  as  soon  as  built,  becomes  part  of  the  land 
on  which  it  stands,  it  follows  that  a  prior  mortgagee  of  the  land  will, 
in  the  absence  of  legislation  to  the  contrary,  have  a  lien  on  the 
house  as  well  as  on  the  land  superior  to  the  lien  of  the  mechanic 
who  built  the  house.*®*  The  hardship  which  the  strict  enforce- 
ment of  this  rule  entailed  upon  mechanics  induced  the  legislatures 
to  modify  it;  and  at  the  present  time  the  mechanic  has  in  many 
states  a  lien  superior,  so  far  as  the  building  is  concerned,  to  a  prior 
mortgage  on  the  land.**'  This  result  is  accomplished  in  some  states 
by  statutes  declaring  that  the  lien  as  to  the  land  shall  have  priority 
over  all  other  liens  created  subsequently  to  the  commencement  of  the 
work  on  the  building;  and,  as  to  the  building,  it  shall  have  priority 
over  all  other  liens,  whether  existing  at  the  time  of  the  commence- 
ment of  such  work  or  subsequently  created;  *<>«  in  others,  by  stat- 
utes declaring  that  the  previous  incumbrance  shall  be  preferred  to 
the  extent  of  the  value  of  the  land  when  the  contract  was  made 

104  Inverarity  v.  Stowell,^10  Or.  261;  Lyle  v.  Ducomb.  5  Bin.  (Pa.)  585.  It 
was  argued  in  this  case  that  the  lien  of  the  mortgage  ou  the  building  did  not 
accrue  until  after  the  building  was  begun,  and  that,  therefore,  the  UH*clmnic« 
should  have  the  preference  as  far  as  the  building  was  concerned,  but  the  court 
refused  to  acquiesce  in  that  view.  To  the  same  effect  is  Choteau  v.  Thompsdu, 
2  Ohio  St.  114.  This  case  was  decided  under  a  law  which  declared  that:  •*This 
law  shall  not  be  so  constiiied,  as  to  interfere  with  prior  bona  flde  liens  on 
grounds  on  which  such  building  or  building^  shaU  be  erected,  if  a  fixture." 
^lechanics'  liens  on  land  and  buildings  are  not  rendered  superior  to  the  lien  of 
a  prior  recorded  mortgage  by  the  fact  that  the  security  of  the  latter  is  increased 
by  the  erection  of  the  buildings.  Thorpe  Block  Saving  &  Loan  Ass'n  v.  James. 
41  N.  E.  078,  13  lud.  App.  522. 

los  Wlmberly  v.  Mayberry,  94  Ala.  240,  10  South.  157;  North  Presbyterian 
Church  of  Chicago  v.  Jevne,  32  111.  214;  Thorpe  Block  Saving  &  I.K)an  A.ss*n  v. 
James,  13  Ind.  App.  522,  41  N.  E.  978;  First  Nat,  Bank  of  Waterloo  v.  Klmore. 
52  Iowa,  541,  3  N.  W.  547;  Getto  v.  Friend,  46  Kan.  24,  26  Pac.  473;  Oi-andall 
T.  Cooper,  62  Mo.  478;  Hall  v.  Manufacturing  Co.,  22  Mo.  App.  33;  McAdow  v. 
Sturtevant,  41  Mo.  App.  220;  Otley  v.  HavllaJid,  36  Miss.  38;  Ivey  v.  White,  50 
Miss.  142;  McAllister  y.  Clopton,  51  Miss.  257;  Newark  Lime  &  Cement  Co.  v. 
Morrison,  18  N.  J.  Bq.  133. 

lot  Wlmberly  y.  Mayberry,  94  Ala.  240,  10  South.  157. 
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with  the  lien  claimant,"^  or  that  the  purchaser  at  foreclosure  sale 
under  a  mechanic's  lien  may  biiy  the  erections  and  improvements 
free  from  all  liens,^***  or  that  the  "buildings  and  materials  shall  not 
be  subject  to  any  other  lien  whatsoever  until  the  aforesaid  lien  shall 
be  canceled,"  ^•^  or  that,  when  building  and  lot  are  sold  to  satisfy 
a  mechanic's  lien,  the  purchaser  shall  take  the  building  free  from 
any  former  incumbrance  on  the  land.^**  In  Canada  the  statute  ex- 
pressly gives  the  mechanic's  lien  priority  over  a  prior  mortgage  in 
respect  of  the  increased  value  of  the  property,  by  reason  of  the  work 
done  and  materials  furnished  by  the  lien  claimant.**^  In  Iowa  the 
statute  declares  that  "if  material  was  furnished  in  the  erection  of 
an  original  and  independent  building,  commenced  since  the  execution 
of  such  prior  mortgage,  the  court  may,  in  its  discretion,  order  and 
direct  such  building  to  be  separately  sold  under  execution";  and  un- 
der this  statute  it  is  held  that,  in  order  to  give  the  lien  claimant 
a  priority',  it  must  affirmatively  appear  that  the  separate  sale  of 
the  building  would  be  proper  under  all  the  circumstances  of 
the  case.^^^  A  statute  declaring  that  mortgages  registered  prior 
to  the  commencement  of  the  building  shall  have  priority  over  all 
subsequent  builders'  liens  upon  erections,  except  such  as  may  be  re- 
movable, as  between  landlord  and  tenant,  means  only  such  particu- 
lar buildings  as,  having  been  erected  by  a  tenant  on  leased  land,  are 
removable,  as  between  him  and  his  landlord,  and  does  not  extend  to 

107  Croskey  v.  Manufacturing  Co.,  48  lU.  483.  It  Is  to  be  reraembered  in  this 
connection  that  in  lUinois  the  lien  accrues  at  the  date  when  the  contract  Is 
made. 

io«  Crandall  v.  Cooper,  62  Mo.  478. 

3  09  otley  V.  Haviland.  36  Miss.  38. 

11 J  Newark  Lime  &  Cement  Co.  v.  Morrison,  13  N.  J.  133. 

111  Bank  of  Montreal  v.  Haffner.  3  Ont.  183;  Broughton  v.  Smallpiece,  25 
Grant  (U.  C.)  290.  If  it  does  not  cieariy  appear  ttiat  the  selling  value  of  the 
property  has  l>een  increased  by  the  work  for  which  a  lien  is  claimed,  the  lieu 
claimant  is  not  entitled  to  any  priority  over  the  mortgagee.  Kennedy  v.  Uad- 
dow,  19  Out.  240. 

112  Miller  v.  Seal,  32  N.  W.  391,  71  Iowa,  392.  Under  the  prior  law.  where 
the  nature  of  an  improvement  was  such  that  the  buildins(  could  not  be  removed. 
the  lien  of  the  mechanic  liad  to  be  postponed  to  any  pre-existing  Hen  on  the 
land.     Conrad  v.  Starr,  50  Iowa,  470. 
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all  buildings  of  a  character  to  be,  if  they  had  been  erected  by  a  ten- 
ant, removable.*** 

§  150.  Where  the  statute  plainly  gives  the  mechanic  a  superior 
lien  on  the  building,  his  right  thereto  cannot  be  affected  by  a  clause 
in  the  prior  mortgage  making  it  include  all  after-acquired  prop- 
erty.^** A  statute  making  a  mechanic's  lien  attach  to  "the  build- 
ing, erection  or  improvement"  in  preference  to  a  prior  mortgage  on 
the  land  has  no  application  to  a  lien  claimed  for  repairing  or  en- 
larging a  building  which  was  in  existence  when  the  mortgage  was 
given.***  In  North  Dakota,  under  an  act  declarijig  that  the  lien 
"shall  attach  to  the  buildings,  erections,  or  improvements  for  which 
they  were  furnished  or  done,  in  preference  to  any  prior  lien  or  in- 
cumbrance or  mortgage  upon  the  land,  and  any  person  enforcing 
such  lien  may  have  such  erection,  building,  or  other  improvement 
sold  under  execution,  and  the  purchaser  may  remove  the  same  within 
a  reasonable  time  thereafter,"  it  is  held  that  a  mechanic  has  no  su- 
periority of  lien  over  a  prior  mortgagee,  unless  the  building  or  im- 
provement was  wholly  erected  subsequently  to  the  attaching  of  the 
lien  of  the  incumbrance,  and  can  be  sold  and  removed  from  the  lajid. 
without  unlawfully  invading  the  rights  of  the  mortgagee.**" 

lis  Hidelbacb  v.  Jacobi,  28  N.  J.  Eq.  544. 

114  HaU  V.  MUl  Co.,  16  Mo.  \pp,  454. 

iiftGetcheU  v.  Allen,  34  luwa,  559;  Equitable  Life  Ins.  Co.  v.  Slye.  4.'  Iowa, 
615;  liaenssler  v.  Tbomas,  4  Mo.  App.  463;  Reed  v.  Laiubertson,  53  Mo.  App. 
76;  James  River  Lumber  Co.  v.  Danner,  57  N.  W.  343,  3  N.  D.  470. 

Wbere  the  statute  gives  the  mecbanic*8  lieu  priority  to  the  extent  of  the  ad- 
ditioual  value  given  to  tbe  property  by  the  Improvements,  a  lien  for  merely  add- 
lug  to  an  existing  buildiug  has  priority  only  to  the  extent  of  the  value  of  the 
additions,  and  not  to  tbe  value  of  the  entire  building.  Croskey  v.  Manufactur- 
ing Co.,  48  111.  481.  Where  buildings  ou  mortgaged  premises  are  burned,  and 
tbe  mortgagee  allows  Insurance  money  to  be  used  in  erecting  new  buildings 
thereon,  one  furnishing  material  for  the  new  buildings  is  entitled  to  a  lien 
thereon  prior  to  tbe  mortgage,  under  a  statute  providing  that  mechanics'  liens 
shall  attach  to  buildings  In  preference  to  any  prior  incumbrance  on  the  laud 
on  which  tbe  buildings  are  erected.  People's  Building,  rx)an  &  Savings  Ass'a 
V.  CUrk  (Tex.  Civ.  App.>  33  S.  W.  881. 

116  James  River  Lumln^r  Co,  v.  Danuer,  57  N.  W.  343,  3  X.  D.  470. 
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Irregular  and  Equitable  Mortgages. 

§  151.  A  mechanic  whose  lien  is  subsequent  in  time  to  a  mort- 
gage cannot  take  advantage  of  mere  irregularities  in  the  mortgage. 
Thus,  an  equitable  mortgage  which  takes  effect  before  a  mechanic's 
lien  attaches  is  superior  to  the  lien."'  And  where  land  is  con- 
veyed by  a  deed  absolute  on  its  face,  but  in  reality  a  mortgage,  the 
mortgagee's  interest  in  the  land  to  the  extent  of  his  mortgage  debt 
is  superior  to  that  of  a  purchaser  under  sales  made  on  subsequent 
judgments  and  mechanics'  liens  against  the  mortgagor.***  Nor  is 
the  fact  that  the  mortgage  was  given  without  consideration  alone 
sufficient  to  subordinate  it  to  subsequent  mechanics'  liens.***  And 
the  fact  that  the  mortgagor  did  not  acquire  the  legal  title  until  after 
he  had  given  the  mortgage  does  not  give  the  lien  a  preference.*** 
A  mortgage  given  with  a  bond  to  secure  a  contract  for  the  loan  of 
money  is  not  postponed  to  subsequent  meclianics'  liens  by  the  fact 
that  the  contract  is  not  recorded  or  referred  to  in  the  mortgage.*** 
In  a  case  in  Virginia  it  appeared  that  in  1866  a  company  borrowed 
of  a  national  bank  f  10,000,  wherewith  to  complete  their  hotel,  giving 
as  security  a  deed  of  trust  on  the  property,  and  then  employed  a 
builder  to  complete  the  building,  contracting  to  give  him  a  deed  of 

117  Payne  v.  Wilson,  74  N.  Y.  348. 

118  Edler  v.  Clark,  51  Fed.  117;  Clialloner  v.  Bouck.  14  N.  W.  810.  5C  Wis. 
C»52:  LIvesey  v.  Brown,  52  N.  W.  838.  35  Neb.  111.  But  a  conveyance  of  tlie 
premises  by  tne  owner  and  builder,  made  before  the  fllinjj  of  the  claim  of  a 
uiechauio*s  lien,  but  which.  l)y  an  instmment  executed  subseciuently  to  such 
flliu;;,  is  sliown  to  have  been  intended  only  as  a  mortgage,  does  not  prevent  the 
lieu  from  attaching  upon  the  eiiuitabte  interest  of  the  owner  at  the  date  of  such 
tiling.    McAuley  v.  Mildrum.  1  Daly  (N.  Y.)  396. 

ii»  Bewick  V.  Muir,  23  Pac.  381),  83  Cal.  368,  373. 

120  Toledo,  D.  &  B.  R.  Co.  v.  Hamilton,  10  Sup.  Ct.  546,  134  U.  S.  206;  Fer- 
guson V.  Miller.  6  Cal.  402.  The  fact  that  a  company  was  the  equitable  owner, 
only,  of  land,  and  in  procuring  a  loan  had  the  party  holding  the  legal  title  in 
trust  for  it  execute  a  deed  of  trust  therean  to  secure  Its  repayment,  will  not 
affect  the  lien  acquired  under  such  deed,  and  postpone  the  same  in  favor  of  a 
subsequent  lien  obtained  under  the  statute  in  favor  of  one  performing  labor  and 
furnishing  materials  for  the  erection  of  buildings  thereon.  Luut  v.  Stephens, 
75  111.  507. 

121  Moroney's  Appeal,  24  Pa.  St.  372. 
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trust  upon  it,  subject  to  the  first  lien,  to  secure  any  balance  due  him 
on  its  completion.  The  company,  out  of  the  flO,000,  paid  the 
builder  f8,000,  leaving  due  him,  when  the  work  was  completed,  f 5,- 
791.  He  had  recorded  the  contract  to  secure  the  mechanic's  lien, 
jind  January  1,  1867,  the  company  conveyed  the  property,  subject  to 
the  lien  of  the  first  deed,  in  trust  to  secure  said  balance.  On  this 
i5tate  of  facts,  it  was  held  that  the  mechanic's  lien  was  subordinate 
to  the  trust  deed,  and  that  the  builder  was  estopped  to  deny  the 
validity  of  the  trust  deed."'  And  in  a  case  in  Ohio  it  appeared 
that  several  persons  made  a  joint  loan  to  a  corporation,  and  took  a 
mortgaj^e  as  security.  After  the  mortgage  had  been  recorded,  but 
before  the  certificate  of  assent  thereto  by  the  stockholders  had  been 
filed,  and  before  much  of  the  money  had  been  advanced,  one  of  the 
mortgagees  furnished  materials  to  the  corporation,  and  claimed  a 
mechanic's  lien  on  the  mortgaged  premises.  Tt  was  held  that  he 
was  estopped  to  deny  the  priority  of  the  mortgage  lien."* 

Mortgage  Securing  Future  Advances. 

§  152.  A  mortgage  recorded  before  the  commencement  of  a  build- 
ing, and  given  to  secure  advances  to  be  made  to  pay  for  the  con- 
stmction  of  the  building,  for  the  payment  of  which  advances  in  in- 
stallments the  mortgagee  bound  himself  when  the  mortgage  was 
given,  is  entitled  to  priority  over  a  lien  claimed  under  the  me- 
<ehanic's  lien  law,  for  work  done  in  the  construction  of  the  build- 
ing."* It  makes  no  difference  that  the  agreement  to  make  the  ad- 
vances was  oral,  nor  that  the  advances  were  made  after  the  me- 
chanic's lien  accrued;""  and  it  is  immaterial  whether  the  notes 
secured  are  given  for  advances  in  money,  or  materials,  or  whether, 
if  originally  given  for  money,  materials  are  substituted  in  good 

122  Wroten  v.  Armat,  31  Grat.  (Va.)  228. 

"3  West  V.  KlotB,  37  Ohio  St.  420. 

3  2*  Taylor  v.  La  Bar,  25  N.  J.  Eq.  222;  Piatt  v.  Griffith,  27  N.  J.  Eq.  207; 
HIchardtf  v.  WaldroD,  20  D.  C.  585;  West  v.  Waldron,  Id.;  Ctark  v.  Waidrou, 
Id.;  Wisconsin  Planing-Mill  Co.  v.  Schiida.  39  N.  W.  558,  72  Wis.  277;  Mor- 
ofle>'*s  Appeal,  24  Pa.  St.  372;  Martsolf  v.  Barnwell,  15  Kan.  612;  Brooks  v. 
Ulster.  36  Md.  65. 

12'  Pldtt  V.  Griffith,  27  N.  J.  Eq.  207. 
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faith.^'*  It  is  not  necessary  that  the  record  should  show  that  the 
mortgage  secures  future  advances.^ *^  It  has  even  been  held  that  a 
moi'tgage  executed  and  recorded  in  pursuance  of  a  prior  contract 
for  the  loan,  but  not  delivered  until  the  money  is  advanced,  will  take 
precedence  of  mechanics*  liens  which  accrued  after  the  mortgage 
was  recorded,  but  before  the  money  was  advanced,  or  the  mortgage 
delivered.^^*  And  a  mortgage  delivered  to  a  trustee  to  secure  cor- 
porate bonds  is  superior  to  liens  for  materials  furnished  after  its 
recordation,  but  before  delivery  of  the  bonds.^*'  A  mortgage  given 
to  secure  the  mortgagee  from  liability  for  acts  to  be  performed  in 
the  future  is  superior  to  mechanics'  liens  for  work  on  a  building  be- 
gun after  the  mortgage  was  given.^'*^  And  the  lien  of  a  mortgage 
to  secure  paj'ment  for  building  materials  contracted  for  by  the  mort- 
gagor, and  stored  by  the  vendor  until  the  former  should  be  ready  to 
receive  them,  is  not  affected  by  a  mechanic's  lien  filed  by  a  third  per- 
son before  the  delivery  of  the  materials,  where  th(»  mortgagee  knew 
of  the  mechanic's  lien  when  he  delivered  the  materials,  and  defend- 
ant, who  purchased  under  the  lien  foreclosure,  and  seeks  to  set  aside 
the  mortgage,  knew  of  the  existence  of  the  mortgage.^*^  In  a  recent 
case  in  New  York,  it  appeared  that  the  contract  of  the  mortgagees 
was  to  advance  the  amount  thereof  in  installments  as  the  work 
advanced.  Before  the  last  two  advances  were  made,  a  mechanic's 
lien  was  filed.  An  agreement  was  then  made  whereby  the  lienors 
subordinated  their  claim  to  the  further  advances  to  be  made,  and 
the  mortgagees  were  to  pay  the  claim  of  the  lienors  when  the  lajst 
two  installments  were  earned.  The  mortgagee  advanced  the  full 
amount  of  these  two  installments,  and  more,  but  even  then  the 
building  was  not  carried  to  the  stage  of  completion  which  made  said 
installments  due  and  payable.    On  this  state  of  facts,  it  was  held,  in 

126  Richards  v.  Waldron,  20  D.  C.  58.5. 

127  Martsolf  v.  Barnwell,  15  Kan.  612;  Richards  v.  Waldron,  20  D.  O.  585. 
!-•»  Jacobus  v.  Insurance  Co.,  27  N.  J.  Eq.  604,  reversing  Mutual  Benefit  Life 

Ins.  Co.  V.  Rowand.  26  N.  J.  Eq.  389.  This  decision  is  based  on  the  theory  that 
the  mortgage,  after  delivery,  will  relate  Iwck  to  the  date  of  the  contract. 

120  Central  Trust  Co.  v.  Continental  Iron  Works,  28  Atl.  595,  51  N.  J.  Eq.  GO^. 
It  is  said  in  this  case  that  a  different  rule  applies  to  corporate  t>onds  from  that 
governing  private  paper. 

i«o  Lieb  v.  Bean,  1  Ashm.  (Pa.)  207. 

181  Bradley  v.  Stafford  (Sup.)  1  N.  Y.  Supp.  138. 
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a  suit  to  foreclose  the  mortgage,  that  the  lien  of  the  mortgage  was, 
as  to  the  entire  mortgage  debt,  superior  to  the  mechanic's  lien.^** 
Where  a  mortgage  is  given  to  secure  past  and  future  advances  to  be 
used  in  paying  for  buildings  in  course  of  erection  on  the  mortgaged 
land,  orders  drawn  on  the  mortgagee,  and  paid  by  him,  are  consid- 
ered as  advances  from  the  time  they  are  presented  to  him  for  pay- 
ment, though  they  were  not  paid  at  that  time.^'* 

Purchase-Money  Mortg^age. 

§  153.  The  position  of  a  purchase-money  mortgage  in  respect  to 
mechanics'  liens  is  somewhat  different  from  that  of  other  mort- 
gages. When  the  lien  is  claimed  for  work  done  or  materials  fur- 
nished to  the  mortgagor  before  he  received  his  deed,  and  before  he 
gave  the  mortgage,  it  may  be  argued,  on  the  one  hand,  that  the 
mortgage  should  be  superior  to  the  lien,  because  the  lien  cannot  affect 
any  greater  estate  than  the  mortgagor  has,  and,  on  the  other,  that 
it  should  be  inferior  to  the  lien,  because  the  mortgagee  while  he 
remained  the  owner  might  have  prevented  the  work  from  being  done. 
WTiether  the  mortgagor,  before  he  obtains  his  deed,  has  a  right  to 
create  a  lien  binding  on  his  vendor,  depends  upon  the  nature  of 
Ihe  contract  between  them,  and  will  be  considered  in  a  later  chap- 
ter.*'* But,  where  the  vendor  has  not  put  himself  into  a  posi- 
tion to  be  bound  by  his  vendee's  acts  in  creating  the  lien,  then  a  lien 
for  work  and  materials  furnished  the  latter  is  inferior  to  the  lien  of 
a  subsequently  executed  purchase-money  mortgage,  where  such  mort- 
gage is  executed  contemporaneously  with  the  deed,  since  in  such 
ease  the  mortgagor's  instantaneous  seisin  is  insufficient  to  sustain 

i»«  I^ipman  v.  Iron  Works.  27  N.  E.  975,  128  N.  Y.  I>8,  affinnlnff  (Com.  PI.)  15 
N.  Y.  Supp.  284. 

Its  Hirsbfleld  v.  Ludwlg,  24  N.  Y.  Supp.  634,  68  Hun,  554. 

"4  See  post,  f§  300-310.  In  the  case  of  McCausland  v.  Land  Co.,  53  N.  W. 
464,  57  Minn.  246»  it  was  said  that  when  the  owner  of  land  conyeys  to  one 
who  has  caused  a  building  to  be  erected  on  it,  and  takes  back  a  mortgage  for 
the  purchase  money,  and  prior  thereto  mechanics'  liens  have  accrued  In  con- 
Btmcting  the  building,  whether  the  mortgage  or  liens  shall  take  precedence 
will  depend  on  whether  the  Interest  of  the  owner  (the  mortgagee)  was  or  was 
not,  at  the  date  of  the  conyeyance,  subject  to  the  liens. 
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the  lien  as  against  the  mortgage."'  When  the  deed  and  mortgage 
appear  to  have  been  executed  on  the  same  day,  the  legal  inference  is 
that  they  were  made  at  the  same  time,  and  were  parts  of  one  and 
the  same  transaction.* '•  And  a  purchase-money  mortgage  dated 
one  day  after  the  deed  has  also  been  held  contemporaneous  with 
the  deed.^'^  But  a  purchase-money  mortgage  executed  a  month 
after  delivery  of  the  deed  comes  too  late  to  cut  out  a  mechanic's  lien 
for  materials  previously  furnished.*^*  And  so  does  one  recorded 
more  than  60  days  after  the  date  of  the  deed."* 

§  154.  The  rule  stated  in  the  preceding  section  is  not  without  its 
exceptions.  Where  the  lien'  attached  before  the  sale,  it  is  superior 
to  a  subsequent  purchase-money  mortgage.**"  Thus,  where  a  build- 
ing partly  finished  was  sold,  and  a  mortgage  given  for  the  purchase 
money,  and  recorded,  it  was  held  that  the  lien  of  the  mechanics  who 
completed  the  building  after  the  recording  was  prior  to  the  mort- 
gage.*** In  Georgia,  under  a  statute  which  makes  mechanics'  liens 
inferior  "to  claims  for  purchase  money  due  persons  who  have  only 
given  bonds  for  titles,  and  to  other  general  liens  when  actual  no- 
tice of  such  has  been  communicated  before  work  done  or  materials 
furnished,"  and  declares  them  superior  to  all  other  liens  not  enumer- 
ated, it  is  held  that  where  an  absolute  deed  of  land  is  given,  and  a 
mortgage  returned  for  the  purchase  money,  such  mortgage  is  post- 
poned to  the  lien  of  one  who,  without  notice  of  the  mortgage,  fur- 
ies Guy  V.  Carriere,  5  Cal.  511;  Thorpe  Bros.  v.  Durbon,  45  Iowa,  192;  Per- 
kins V.  Davis,  120  Mass.  408;  Ettridge  v.  Bassett.  136  Mass.  314;  Saunders  v. 
Bennett,  .sr>  N.  E.  Ill,  1(K)  Mass.  48;  Oliver  v.  Davy,  25  N.  W.  629.  34  Minn. 
292;  Bridwell  v.  Clarlc,  39  Mo.  170;  Russell  v.  Grant,  26  S.  W,  958,  122  Mo. 
161;  Steininger  v.  Raenian,  28  Mo.  App.  594;  Virgin  v.  Bmbaker,  4  Nev.  31; 
Stron;;  v.  Van  Deiirsen,  23  N.  J.  Eq.  369;  National  Bank  v.  Spragne,  20  N.  J. 
Eq.  13:  Gibbs  v.  Grant,  21)  N.  .J.  Eq.  419;  Clark  v.  BuUer,  32  N.  J.  Eq.  664; 
I^mb  v.  Cannon,  38  N.  J.  Law,  362;  McCree  v.  Campion,  5  Phlla.  (Pa.)  9;  Rees 
V.  I.udington,  13  Wis.  276. 
1S6  Clark  V.  Butler,  32  N.  J.  Eq.  664. 

187  Paul  V.  Hoeft,  28  N.  J.  Eq.  12;  Gibbs  v.  Grant,  29  N.  J.  Eq.  419. 
138  Ausley  v.  Pasahro,  35  N.  W.  885,  22  Neb.  6(i2.     It  is  to  be  noted  in  this 
■connection  tliat  there  is  no  vendor's  lien  in  Nebraska. 
130  Wolfe  V.  Oxnard,  25  Atl.  806,  152  Pa.  St.  621. 

140  Kittredgo  v.  Neumann,  26  N.  J.  Eq.  195;   Claes  v.  Loan  Ass'u,  18  S.  W. 
421,  83  Tex.  50. 

141  American  I^re  Ins.  Co.  v.  Pringle,  2  Serg.  &  R.  (Pa.)  138. 
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nishes  materials  to  the  holder  of  the  deed  for  improvements  on  the 
land,  if  the  lien  is  properly  recorded  and  sued  upon.^**  In  Louisiana 
the  holder  of  a  mortgage,  with  the  privilege  of  a  vendor  on  land,  is 
not  entitled  to  be  paid  in  full  out  of  the  proceeds  of  sale  of  the  land 
and  the  buildings  subsequently  erected  thereon,  before  the  parties 
holding  builders'  liens  on  the  property,  although  the  vendor's  act  of 
sale  contained  a  pact  de  non  alienando.^*'  And  in  California,  under 
a  statute  declaring  that  mechanics'  liens  shall  be  preferred  to  any 
lien  that  may  have  attached  subsequent  to  the  time  when  the  ma- 
terials were  furnished,  materials  furnished  to  a  person  in  possession 
under  a  contract  of  sale  constitute  a  prior  lien  to  a  mortgage  subse- 
quently given  the  vendor  for  the  price.'** 

Mortgagee  Securing  Purchase  Money  and  Advances. 

§  155.  Where  a  vendee  gives  his  vendor  a  mortgage  which  se- 
cures, not  only  the  unpaid  purchase  money,  but  also  secures  advances 
made  by  the  latter,  it  has  been  held  that  the  mortgage  was  superior 
to  the  mechanics'  liens,^*°  that  it  was  inferior  to  them,^**  and  that 
it  was  superior  in  so  far  as  it  secured  the  unpaid  purchase  price, 
and  inferior  as  to  the  residue  of  the  mortgage  debt.^*^  The  last  rule 
seems  to  be  the  most  just  to  all  parties. 

i<»  Tanner  v.  BeH,  61  Ga.  584.  It  doe?  not  appear  from  the  opinion  whether 
iht»  inortgra^e  was  recorded. 

i«3  Jamison  v.  BarelU,  20  La.  Ann.  452;  City  of  Baltimore  v.  Parlange,  23 
J^si.  Ann.  365. 

14*  Avery  v.  Clark,  25  Pao.  919,  87  Cal.  619.  In  a  former  decision  in  that 
state,  however,  it  was  held  that  a  purchase-money  mortgage  delivered  at  the 
siime  time  as  the  deed  was  superior  to  a  mechanic's  lien  for  work  previously 
done  for  the  vendee  in  possession.    Oiiy  v.  Carriere.  5  Cal.  511. 

i*»  Macintosh  v.  Thurston,  25  N.  J.  Eq.  242;  Hill  v.  Aldrich,  50  N.  W.  1020, 
48  Minn.  73.  In  the  latter  case,  however,  both  deed  and  mortgage  had  been 
recordetl  before  anything  was  done  towards  the  construction  of  the  buUdiug. 

!*•  Belmont  v.  Smith,  1  Duer  (N.  Y.)  075. 

14T  Mutual  Life  Ins,  Co.  v.  Walling.  26  Atl.  453,  51  N.  J.  Eq.  99.  A  similar 
conclusion  was  reached  by  the  supreme  couit  of  Illinois  in  a  case  where  the 
vendor,  who  bad  not  conveyed  the  laud,  claimed  an  interest  therein  for  the  pur- 
chase price,  and  also  for  advances  made  by  him  to  the  vendee.  HIckox  v. 
Greenwood,  94  lU.  266. 
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Mortga^  to  Third  Person  to  Secure  Purchase  Money. 

§  156.  A  mortgage  given  by  the  vendee  to  a  third  person  im- 
mediately upon  receipt  of  his  deed  has  also  been  held  superior  to  me- 
chanics' liens  for  work  previously  done  for  the  vendee,  on  the  theory 
that  a  mechanic's  lien  cannot  be  supported  by  a  mere  momentary 
seisin.^"  But  it  has  been  held  in  Iowa  that  the  fact  that  the  owner 
of  a  lot  obtained  money  from  a  mortgagee  to  pay  for  the  land  does 
not  give  the  mortgagee  a  superior  equity  to  one  claiming  a  mechan- 
ic's lien  on  the  land,  he  not  being  a  party  to  the  transaction.* *• 
In  a  recent  case  in  Connecticut  the  record  showed  that  the  plain- 
tiifs  contracted  in  March  to  build  a  barn,  and  about  that  time  their 
agent  asked  the  owner  if  the  deed  to  the  premises  had  been  made; 
and  he  said  it  had,  and  that  his  father  gave  his  note  for  |2,000. 
The  barn  was  begun  April  2d,  finished  April  16th,  and  a  lien  filed 
June  10th.  It  was  agreed  between  the  owner  and  his  father  that 
if  the  latter  paid  the  f  2,000  note,  which  came  due  April  Ist,  the  son 
should  execute  and  record  a  mortgage,  but  he  failed  to  do  so  until 
June  2d.  On  this  state  of  facts,  the  court  held  that  the  lien  took 
precedence  of  the  mortgage,  as  plaintiffs  had  no  notice  of  the  agree- 
ment between  the  father  and  son,  and  the  father  did  not  stand  in 
the  place  of  a  vendor.*'*® 

DivLsiox  V,     Equitablr  Titles  and  Trust  Estates. 

Equitable  Estates. 

§  157.  Equitable  titles,  as  well  as  legal  ones,  are  subject  to  me- 
chanics' liens.^"    Thus,  a  person  in  possession  of,  and  entitled  to  a 

i*«  Middletown  Sav.  Bank  v.  FeUowes,  42  CJonn.  51;  Clark  v.  Butter,  32  N. 
J.  Eq.  664;  Macintosh  v.  Thnrston,  25  N.  J.  242;  Chicago  Lumber  Co.  v. 
Schwelter,  2r»  Pac.  592,  45  Kan.  207;  CanipbeU's  Appeal,  36  Pa.  St.  247;  Weldon 
V.  GIblwn,  2  Phila.  (Pa.)  176. 

149  Wetmore  v.  Marsh,  47  N.  W.  1021,  81  Iowa,  677.  The  date  of  record  of 
the  mortgage  in  this  case  Is  not  stated. 

1 50  soule  V.  Hurlbut.  20  Atl.  610,  58  Conn.  511. 

151  Crowell  V.  Gilmore,  13  Gal.  54;  Empire  Land  &  Canal  Co.  v.  Engley,  33 
Pac.  153,  18  Colo.  388;  Hooker  v.  McGlooe,  42  Conn.  95;  Donaldson  v.  Holmes, 
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pre-emption  to,  a  tract  of  public  land,  has  such  an  estate  in  the 
premises  as  to  secure  a  lien  to  the  mechanic  who  does  work  thereon 
for  him.^"*  And  land  conveyed  to  one,  and  paid  for  by  another,  is 
subject  to  a  lien  for  work  done  on  it  under  contract  with  the  lat- 
ter.**' An  option  to  purchase,  contained  in  a  lease,  creates  an  equi- 
table estate,  which  may  be  subject  to  lien."*  An  interest  in  a 
biiildinfii^,  under  an  oral  agreement  to  let  it,  with  the  land,  fw  a  term 
of  years,  which  has  been  partly  performed,  so  as  to  take  the  agree- 
ment out  of  the  operation  of  the  statute  of  frauds,  being  an  equita- 
ble estate  or  interest,  which  the  court  mav  order  sold,  mav  be  the 
subject  of  a  mechanic's  lien.**"  Where  a  person  erects  a  building 
on  land  which  he  has  paid  for  and  taken  possession  of,  though  no 
conveyance  had  been  executed,  he  is  the  absolute  owner  of  the  whole 
of  the  beneficial  interest  therein,  and  the  lien  of  parties  furnishing 
materials  for  such  building  will  not  be  divested  by  the  fact  that 
such  equitable  owner  afterwards  procures  a  conveyance  of  the  land 
to  be  made  to  a  third  party.*"*  And  the  interest  of  one  who,  being 
in  possession  of  land  under  a  contract  of  purchase,  erects  a  building 
thereon,  is  chargeable  with  a  lien  in  favor  of  a  material  man,  la- 
liorer,  or  contractor.**^ 

23  in.  85:  Clark  v.  Parker.  12  X.  W.  5r)3.  ,58  Iowa,  r>09:  Goldheim  v.  Clark,  13 
Atl.  3(S3,  68  Md.  49S;  Atkins  v.  Little.  17  Miun.  342  (Gil.  320);  Benjamin  v. 
Wilson,  26  N.  W.  7^.  34  Minn.  517;  Keller  v.  Denmead,  68  Pa.  St.  449;  Oar- 
son  V.  Bondinot,  Fed.  Cas.  No.  2,462,  2  Wash.  C.  C.  33. 

Bnt  in  New  Jersey,  uudei'  a  law  vesting  the  sole  power  to  enforce  mechanics' 
liens  in  a  conrt  which  has  no  Jnrisdiction  over  equitable  estates  except  to  fore- 
close mortgag:es,  it  is  hekl  that  the  lien  can  only  effect  legal  estates.  Dalrymple 
V.  Ramsey.  18  Atl.  105.  45  X.  .1.  ICq.  494. 

15*  Tumey  V.  Saunders,  4  Scam.  (111.)  527. 

158  Schwartz  v.  Saunders,  4(>  111.  18;  Otis  v.  Cusack,  43  Barb.  (N.  Y.)  546; 
Hitchcock  v.  Kiely,  41  Conn.  611;  Weller  v.  McNabb,  4  Sueed  a'enn.)  422, 

184  Currier  v.  Cummings.  3  Atl.  174,  40  N.  J.  Eq.  145;  Ci*oweU  v.  Gilmore,  13 
Oal.  r>4.  In  the  former  case  it  is  held  that  it  makes  no  difference  that  the 
lease  has  expired  when  the  suit  to  foreclose  the  lien  comes  to  trial. 

laa  Benjamin  v.  Wilson.  2(5  N.  W.  725,  34  Minn.  ,^)17. 

!&•  Ci-ocker  v.  Currier,  27  N.  W.  82.>,  65  Wis.  662. 

i»T  King  T.  Smith,  44  N.  W.  65,  42  Minn.  286;  McGi-eary  v.  Osborne.  9  Cal. 
119;  Pierce  t.  Osbom.  10  Tac.  656,  40  Kan.  168;  Jar  vis-Con  klin  Mortgage 
Trust  Co.  v.  Sutton,  26  Tac.  40<i,  46  Kan.  166;  Meyer  Bros.  Drug  Co.  v.  Brown, 
20  I'ac.  1019,  46  Kan.  543;   Botsford  v.  Raiiroaxl  Co.,  41  Conn.  454. 
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§  158.  Mechanicfl'  liens  against  an  equitable  estate  survive  or 
perish  with  it.^"*  They  do  not  aflfeet  the  holder  of  the  legal  es- 
tate/*^*  nor  a  purchaser  from  him.^*®  But  the  holder  of  a  mechan- 
ic's lien  upon  an  equitable  interest  in  lands  is  entitled  to  be  made  a 
party  to  proceedings  to  extinguish  the  equitable  title,  and  his  lien 
is  not  affected  by  proceedings  without  notice  to  him.*** 

§  159.  If  the  equitable  owner  afterward  acquires  the  legal 
title,  a  mechanic's  lien  which  lias  accrued  against  his  equitable  es- 
tate attaches  immediately  to  the  legal  estate  also.***  It  is  held  in 
Kansas  that  one  in  open,  undisputed  possession  of  real  property,, 
who  afterwards  receives  a  conveyance  of  the  legal  title,  has  such  a 
title  as  will  enable  him  to  create  a  mechanic's  lien  thereon,  a.s 
against  mortgagees  and  grantees;**'  and  in  Mississippi,  under  a 
statute  making  a  mechanic's  lien  commence  "at  the  time  of  makih«f 
the  contract,"  that  if  at  that  time  the  party  contracting  has  no  title 
to  the  land  the  lien  will  attach  when  a  good  title  is  acquired.***  But 
in  Illinois,  under  a  statute  requiring  the  contract  to  be  made  with 
the  owner,  it  is  held  that  a  mechanic's  lien  does  not  extend  to  land 
or  lots  not  owned  at  the  time  by  the  party  for  whcwn  the  building  or 
improvement  was  constructed,  even  though  he  is  in  possession  of  the 
lots,  and  afterward  buys  them.*** 

IBS  GampbeU's  Appeal,  36  Pa.  St.  247.  It  has  recently  been  held  that  one  who 
furnished  material  and  performed  labor  on  a  credit  given  to  one  In  possession  of 
property  under  an  option  to  purchase  was  nor,  on  that  party's  failure  to  avail 
himself  of  the  option,  entitled  to  a  lien  against  the  property,  or  against  the 
owner  thereof.    Steel  v.  Mining  Co.  (Idaho)  42  Pac.  585. 

i5»  Seitz  V.  Railroad  Co.,  10  Kan.  133;  Conner  v.  Lewis.  16  Me.  268;  John- 
son V.  Pike,  35  Me.  291;  Bremen  v.  Foreman,  1  Ariz.  413. 

i«o  Weaver  v.  Sheeler,  12  Atl.  558,  118  Pa.  St.  634;  Gault  v.  Deming.  3 
Phila.  (Pa.)  337. 

161  Hallahan  v.  Herbert,  11  Abb.  Prac.  (N.  S.)  326,  4  Daly  (N.  Y.)  209. 

162  Lyon  V.  McGuffey,  4  Pa.  St.  126;  Weaver  v.  Sheeler,  17  Atl.  17,  124  Pa. 
St.  473;   Wolfe  v.  Oxnard,  25  Atl.  806,  ir)2  Pa.  St.  623;    Bilyeau  v.  Gaule.  1 
Phlla.  (Pa.)  466;   McGraw  v.  Godfrey,  56  N.  Y.  610  (reported  more  fully  in  16- 
Abb.  Prac  [N.  S.]  358);  Hooker  v.  McGlone,  42  CJonn.  95;   Taylor  v.  Hiick,  65 
Tex.  238.     But  It  would,  of  course,  be  subject  to  a  purchase-money  mortgage  If* 
there  was  one  given.     CampbeU's  Appeal,  36  Fa.  St.  247.    See  ante,  fi  153. 

i«8  Chicago  Lumber  Co.  v.  Fretz.  32  Pac.  008,  51  Kan.  134. 
184  Bell  V.  Cooper,  26  Miss.  650.  27  Miss.  57. 
i«B  Underhill  v.  Corwin,  15  111.  556. 
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Trust  Estates. 

§  160.  Whether  land,  title  to  which  is  held  by  a  trustee,  is  sub- 
ject to  mechanics'  liens  for  improvements  put  upon  it  by  him,  de- 
pends upon  the  terms  of  the  instrument  creating  the  trust.  A 
trustee  who  is  authorized  to  build  may  incumber  the  estate  with 
mechanics'  liens,  since  the  creation  of  such  liens  is  a  statutory  inci- 
dent of  a  building  contract,***  and  trustees  to  whom  land  is  con- 
veyed in  trust,  "to  secure  and  pay  over  the  profits  above  and  beyond 
all  necessary  expenses,"  may  create  mechanics'  liens  for  necessary 
repairs.**^  But  a  trustee  authorized  to  collect  the  rents  has  no  im- 
plied authority  to  makfe  large  and  expensive  improvements  in  ex- 
cess of  necessary  repairs,  and  no  mechanic's  lien  will  lie  therefor,*** 
and  where  title  to  church  property  stands  in  trustees,  under  a  deed 
which  declares  that  the  "land  is  never  to  be  sold,  or  to  be  used  in 
any  other  way,  only  for  the  use  of  a  cburch,"  the  trustees  cannot 
make  a  contract  which  will  create  a  mechanic's  lien  on  the  prop- 
erty.* ••  A  trustee  holding  title  under  a  deed  empowering  him  to 
sell  or  improve  the  same,  "provided  there  shall  be  no  lien,  incum- 
brance, or  charge  created  thereby  on  said  premises,"  cannot  make 
any  contract  for  improvements  under  which  a  mechanic's  lien  can 
be  created.*^®  It  is  held  in  California  that  a  trustee  who  holds  the 
legal  title  to  land  under  a  contract  whereby  he  is  to  build  a  factory 
on  the  land,  and  then  convey  the  whole  property  to  the  cestui  que 
trust,  is  the  "owner,"  and  not  a  contractor.* ^*    One  in  whom  stands 

166  Taylor  v.  Glladorff,  74  111.  354. 

i«7  Cbeatham  v.  Rowland,  92  N.  C.  340. 

i6»  Herhert  v.  Herbert,  57  How.  Prac.  (N.  Y.)  333. 

ie»  Grlftsoiu  v.  Hill,  17  Ark.  483. 

170  Franklin  Sav.  Bank  v.  Taylor,  23  N.  E.  397,  131  lU.  370.  In  this  case  It 
appeared  that  the  record  of  this  deed  had  been  destroyed  by  fire,  and  that,  after 
the  lien  accrued,  the  burned  record  was  restored  by  a  decree  of  court,  which 
falsely  recited  that  the  trustee  had  power  to  incumber.  It  was  held  that 
these  facts  did  not  render  the  Hen  valid,  since  the  record,  though  destroyed, 
was  still  notice  when  the  lien  accrued,  and,  as  the  restoration  did  not  take 
place  till  after  that  time,  credit  could  not  have  been  extended  by  the  mechanic 
on  the  faith  of  the  false  recital. 

iTi  Hinckley  v.  Cracker  CJo.,  27  Pac.  594,  91  Cal.  136. 
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the  legal  title  to  land  cannot  resist  the  enforcement  of  a  mechanic's 
lien  thereon  on  the  ground  ttiat  he  paid  for  the  land  out  of  trust 
funds  in  his  hands.^^' 

ITS  Anderson  7.  DiUaye,  47  N.  Y.  67S. 
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CHAPTER  Vin. 

PROPERTY  AFFECTED  BY  MECHANICS'  LIBNa 

DiTiSfON  I.     Land— Area. 

I         161.  Land  under  the  Building. 

1C2-163.  Land  around  the  Building. 

164.  Different  Tracts. 

165.  Urban  and  Rural  Property. 

166.  EiXtenaion  of  Area  by  Agreement. 
167-168.  Including  Several  Tracts  under  One  Lien. 

170.  Work  on  Separate  Buildings. 

171.  What  are  Separate  Buildings. 

172.  Separate  Buildings  on  Same  Lot. 

173.  Separate  Buildings  on  Different  Ix)ts. 

174.  Work  Done  under  Different  Contracts. 
175-170.  Buildings  Belonging  to  Different  Owners. 

177.  Effect  of  Destruction  of  BuUding. 

178.  Building  Erected  on  Wrong  Ijot* 

DiTUfON  II.      BuiLDtKOS. 

(        179.    What  is  a  Building? 
180-182.    Lien  on  Building  Apart  from  the  Land. 
183.    Right  of  Removal. 

Division  III.    Minekj. 

{  184-186.    Mechanics'  Liens  on  Mines. 
187.    Mining  Superintendent. 

OnrisioN  IV.     Railroads. 

I  188-189.    Inapplicability  of  Mechanic's  Lien  Laws  to  Railroads. 

190.  Lien  on  Entire  Road. 

191.  Depots  and  Buildings. 

192.  bridges. 

193-194.  What  I>abor  Gives  Lien. 

195-196.  What  Materials  are  LieiUAl>Ie. 

197.  Railroad  Coutractors. 

198.  Subcontractors. 

199.  Laborers  Employed  by  Subcontractors. 

200.  Assignment  of  Railroad  Liens. 
201-202.  Priorities  between  Liens  and  Mortgages. 

203.    Other  Characteristics  of  Railroad  Liens. 
201-205.    Street  Railroads. 

I^IVIBION  V.      DiTCHBS  AlTD  CaNALS. 

I  206-207.    In  QeneraL 
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Division  VL  Pjblic  Property. 

I  206-211.  Exempt  from  Lien. 

212.  Statutes  Allowing  Lien. 

Division  VII.  FixTUREa. 

I  213-214.  Subject  to  Lien. 

215-216.  Lden  on  Fixtures  Apart  from  the  Land* 


Division  I.     Land — ^Area. 

Land  under  the  Building. 

§  161.  A  building  without  land  to  stand  on  is  of  little  or  no  value, 
and  therefore  a  mechanic's  lien  upon  a  building  carries  with  it  such 
a  right  to  the  land  upon  which  the  building  is  situated  as  is  neces- 
sary to  the  full  enjoyment  of  the  use  of  the  property.^  And  this  is 
true  even  where  the  statute  merely  creates  a  lien  on  the  building, 
and  says  nothing  about  the  land.^  A  statute  which  gives  laborers 
a  lien  on  the  products  of  their  work  and  labor,  and  which  provides 
that  ^4n  selling  buildings  under  the  provisions  of  this  act  a  rea- 
sonable amount  of  land  will  be  sold  with  them,*'  has  been  held  to 
give  laborers  by  implication  a  lien  upon  land  for  buildings  which 
they  have  erected  on  it  under  contract.* 

• 
Land  around  the  Building. 

§  162.  The  same  reasoning  requires  the  extension  of  the  lien 
somewhat  beyond  the  land  actually  covered  by  the  building,  since 
access  to  the  building  is  also  essential  to  its  enjoyment.  So  it  has 
been  held  that  the  lien  attaches  to  so  much  of  the  adjoining  ground 

1  Roby  V.  University  of  Vermont,  36  Vt.  564;  Holland  v.  McCarty,  24  Mo.  App. 
82.  There  is  in  some  states  an 'exception  to  this  rule  where  the  person  who 
caused  the  building  to  be  erected  did  not  own  the  land.  Sibley  v.  Casey,  6  Mo. 
li'A;  Willamette  Falls  Transp.  &  MiUing  Ck).  v.  Riley,  1  Or.  183.  See  post, 
§  ISl. 

2  Browne  v.  Smith,  2  Browne  (Pa.)  230,  note;  Holdshlp  v.  Abercrombie.  9 
Watts  (I^.)  52.  But  it  is  held  in  Texas  that  a  constitutional  provision  that 
''mechanics,  artisans,  and  material  men  of  every  class  shall  have  a  lien  upon 
the  buildings  and  articles  made  or.  repaired  by  them,"  creates  no  lien  on  the 
land.    Horan  v.  Franlc,  51  Tex.  401;  Loonle  v.  Frank,  Id.  406. 

»  Taylor  v.  Hathaway,  20  Ark.  507. 
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as  is  necessary  for  the  use  and  enjoyment  of  the  building,  for  the 
purpose  for  which  it  was  designed.*  Where  the  statute  declares 
that  the  land  on  which  any  building  i»  constructed,  "together  with 
a  convenient  space  about  the  same,  or  so  much  as  may  be  required 
for  the  convenient  use  and  occupation  thereof,"  is  subject  to  me- 
chanics' liensy  only  such  area  as  is  necessary  to  the  enjoyment  of 
the  building  for  the  purpose  in  view  in  its  construction  is  subject  to 
liens  created  by  the  erection  of  such  building.'^  Thus  a  mechanic's 
lien  for  labor  or  materials  used  in  the  construction  of  one  building 
on  a  large  tract  of  land  used  for  a  common  purpose  and  containing 
many  buildings  covers  only  the  land  appurtenant  to  the  particular 
building  for  which  the  labor  or  materials  were  furnished.*  liut 
where  reduction  works  and  a  certain  tract  of  land  on  which  they 
stand  have  been  leased  together  and  sold  together,  the  presumption 
is  that  the  entire  tract  was  reasonably  convenient  for  the  use  of  the 
works.''  And  if  the  whole  of  the  buildings  and  machinery  constitute 
one  plant,  and  the  entire  tract  of  land  's  reasonably  necessary  for 
its  use,  a  lien  for  work  done  on  one  of  the  buildings  covers  the  en- 
tire tract.*  A  statute  declaring  subject  to  mechanics'  liens  on  a 
building  the  land  on  which  it  is  situated,  together  with  so  much  of 
the  land  about  it  as  may  be  required  for  the  convenient  use  and 
occupation  thereof,  does  not  mean  that  sufficient  land  about  the 
dwelling  to  support  the  owner  while  living  there  shall  be  subject  to 
the  lien.® 

• 

4  Nelson  v.  Campbell,  28  Pa.  St  156;  Bank  of  Gharleeton  v.  Curtiss,  18  Conn. 
342.    In  the  latter  case  the  lleo  was  allowed  upon  an  acre  of  ground. 

*  Tunis  V.  Park  Ass*n,  33  Pac.  63,  447,  98  Cal.  285. 

«  Olrard  Point  Storage  Go.  v.  South wark  Foundry  CJo.,  ia5  Pa.  St.  248;  Hol- 
land V.  MeOarty,  24  Mo.  App.  82;  Tunis  v.  Park  Ass'n,  33  Pac.  63,  98  Cal.  285; 
OkI«ko  Co.  V.  Matthews,  3  Md.  168;  Dalles  Lumber  &  Manufg  Co.  v.  Wasco 
Woolen  Manurg  Oo.»  3  Or.  527. 

T  Gould  V.  Wise,  3  Pac.  30,  18  Nev.  253.  To  the  same  effect  Is  IDdwards  v, 
Derrlekson,  28  N.  J.  Law,  39, 

s  Linden  Steel  Co.  v.  Rough  Run  Manqfg  Co.,  27  AU.  895,  158  Pa.  St.  238; 
St  Louis  Nat.  Stock  Yards  v.  O'Reilly,  85  111.  546;  Edwards  v.  Derrickson,  28 
N.  J.  I-aw,  30;  Gould  v.  Wise,  3  Pac.  30,  18  Ne^r.  253. 

»  CoTi-an  V.  Griffith,  41  Pac.  42,  108  Cal.  224.  In  this  case  a  lien  was  claimed 
for  work  on  a  farm  house,  and  it  was  held  that  the  lien  did  not  extend  over 
ihf  entire  farm  of  40  acres. 

(168) 


§    163  MECHANICS'   LIENS.  (Cll.  8 

§  163.  A  lien  for  adding  a  wing  to  an  old  building  extends  to  all 
the  land  used  with  the  old  building,^®  and  a  lien  upon  a  building 
fronting  on  a  back  street,  and  being  part  of  a  large  hotel  fronting  on 
another  street,  is  entitled  to  payment  out  of  a  fund  obtained  by  a 
sale  of  the  entire  premises  on  mortgage  foreclosure.^^  Upon  fore- 
closure of  a  mechanic's  lien  it  is  the  province  of  the  jury  to  ascer- 
tain, and  determine  by  their  verdict,  what  part  of  the  ground  is 
necessary  for  the  convenient  use  of  the  building  for  the  purposes 
for  which  it  was  intended,  and  to  which  the  lien  of  the  mechanic  is 
to  extend.^  ^  The  provision  of  the  mechanic's  lien  act  of  New  Jersey 
forbidding  that  a  curtilage  of  more  than  half  an  acre  shall  be  in 
any  case  assigned  to  a  building,  has  been  held  to  apply  only  where 
there  has  been  no  description  of  the  curtilage  by  the  owner,  and 
where  the  means  of  designation  by  map  do  not  exist.**  Under  stat- 
utes which  give  a  lien  not  only  on  the  buildings,  but  also  on  ''so 
much  land  therewith  as  shall  be  necessary  for  the  convenient  usef 
and  enjoyment  of  the  premises,"  it  will  be  presumed  that  a  town 
lot  is  necessary  to  such  enjoyment  of  the  building  erected  on  it.** 
And  where  the  statute  gives  a  lien  on  the  building  and  on  the  land 
on  which  it  is  erected,  the  lien  includes  all  of  any  distinct  tract  of 
land  on  which  the  building  stands,  if  necessary  to  secure  the  lien 
debt.*"  The  same  thing  is  true  where  the  statute  gives  a  lien  on 
the  lot  or  tract  on  which  the  building  is  erected.*^  In  states  where 
(he  lien  accrues  at  the  making  of  the  contract  a  mechanic's  lien 
extends  to  the  whole  of  a  Lot  as  it  was  when  the  contract  was  made, 
including  buildings  thereon;  and  a  conveyance  of  a  portion  of  the 
j)remise8  after  the  contract  is  made  does  not  affect  the  lien.*^ 

10  Hannan  v.  Gummings,  43  Pa.  St  322. 

11  Field  V.  Oberteuffer,  2  Phila.  (Pa.)  271. 

12  Keppel  y.  Jackson,  3  Watte  &  S.  (Pa.)  320;  .Tamos  v.  Van  Horn.  39  N.  J. 

IS  Gtrard  v.  Birch,  28  N.  J.  Eq.  317. 
1*  Palpo  V.  BetheU,  75  Va.  825. 
15  Vandyne's  Ex'rs  v.  Vanness,  5  N.  J.  Bq.  490. 
10  Montandon  v.  Deos,  14  Ala.  44. 
IT  Collins  V.  Patch,  31  N.  E.  295, 156  Mass.  317. 
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Different  Tracts  Used  with  One  Building:. 

§  164.  As  a  general  rule,  more  land  than  the  tract  on  which  the 
building  stands  cannot  be  sold  to  enforce  a  mechanic's  lienJ^ 
But  a  mechanic's  lien  upon  a  ''building  or  structure,  and  upon  the 
interest  of  the  owner  thereof  in  the  lot  of  land  upon  which  the  same 
is  situated,"  has  been  held  to  include  several  adjoining  lots  inclosed 
bj  a  common  fence,  and  used  and  controlled  by  the  owner  of  the 
building  for  one  common  and  avowed  purpose. ^°  It  is  necessary, 
however,  in  such  case,  to  show  that  all  the  lots  were  used  as  one.^* 
And  where  material  is  furnished  for  a  buiMing  erected  on  two  lots, 
and  is  used  on  both,  the  lien  attaches  to  both  lots.^^ 

« 

Urban  and  Biiral  Property. 

§  165.  As  to  the  area  which  may  be  subject  to  a  mechanic's  lien 
a  distinction  is  sometimes  drawn  between  urban  and  rural  prop- 
erty. Thus  under  a  statute  giving  a  mechanic's  lien  on  "any  lot  in 
any  incoriwrated  city  or  town"  for  grading,  filling  in,  or  otherwise 
improving  the  same,  "or  the  street  in  front,  of  or  adjoining  the  same," 
the  word  "lot"  must  be  confined  to  property  so  situated  as  to  have 
impressed  on  it  the  character  of  "urban,"  as  distinguished  from 
"rural,"  use,  and  a  complaint  to  enforce  a  lien  is  not  sufficient  which 
describes  the  property  improved  as  a  "tract  of  10  acres  in  an  incor- 
porated city."  *'  A  larger  amount  of  land  may  be  included  within 
the  lien  in  the  country  than  in  the  city,  but  no  definite  rule  as  to 
the  amount  that  may  be  included  seems  to  have  been  generally 
adopted.  It  has  been  held  that  where  two  adjoining  tracts  of  land, 
comprising  respectively  22  and  88  acres,  belonged  to  the  same  own- 
it  Van  Lone  v.  Whiltemore,  19  HI.  App.  447. 

!•  Bx  parte  Davis,  9  S.  C.  204.    To  the  same  effect  are  Marston  t.  Kenyon, 
44  Gofin.  349;  Choteau  v.  TbonipsoD,  2  Obio  St  114.     Contra,  Miller  v.  Hoff- 
man, 26  Mo.  App.  109.    This  rule  applies  where  there  is  ouly  oae  building. 
20  Seller  v.  Sctaaefer,  40  lU.  App.  74;  Metnbolz  v.  Grodt»  4  Mo.  App.  568. 
«i  Lament  v.  I/e  Fevre,  55  N.  W.  687,  96  Mich.  175. 
22  Pilz  T.  KilUngswoith,  26  Pac.  305.  20  Or.  432. 
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er,  a  lien  for  improvements  on  the  smaller  tract  could  not  affect  the 
larger  one;  *•  and  it  has  also  been  held  that  a  lien  conld  not  em- 
brace an  entire  farm  of  160  acres.'*  On  the  other  hand,  it  has  been 
held  that  a  statute  giving  a  lien  on  the  building  "with  the  land  on 
which  the  same  may  stand"  justified  a  lien  on  a  farm  of  350  acres 
for  erecting  a  creamery,  silo,  barn,  and  a  cow  stable,  all  near  to 
each  other,  occupying  a  lot  in  the  interior  of  the  farm,'*  and  that,  un- 
der a  statute  declaring  that  a  mechanic's  lien  shall  be  a  lien  on  the 
lot  or  tract  of  land  on  which  the  erections  are  made,  there  is  no 
error  in  making  a  lien  for  the  erection  of  two  buildings  on  a  United 
States  survey  of  400  acres  extend  to  the  entire  tract.** 

Extension  of  Area  by  Agreement. 

.  §  166.  Since  a  mechanic's  lien  cannot,  as  we  have  seen,'^  be 
created  by  contract,  it  would  seem  to  follow  naturally  that  the 
amount  of  land  which  may  be  subject  to  the  lien  must  be  determined 
by  the  statute,  and  not  by  the  contract  of  the  parties.  There  is, 
however,  a  recent  decision  of  the  supreme  court  of  the  United  States 
that  seems  to  take  the  opposite  view.  In  this  case  it  appeared  that 
the  defendant,  in  a  contract  for  improvements,  agreed  to  give  plain- 
tiff, at  the  latter's  option,  either  a  mortgage  or  a  mechanic's  lien  on 
the  20  acres  of  land  on  which  the  improvements  were  placed.  Plain- 
tiff, having  at  the  proper  time  filed  in  the  probate  court  a  statement 
for  a  lien,  as  required  by  the  Alabama  statute,  filed  a  bill  to  fore- 
close the  same,  attaching  thereto  the  statement,  which  described 
the  land  as  "contiguous  to"  the  city  of  Sheffield.  A  foreclosure  de- 
cree having  been  entered  by  default,  defendant  sought  to  have  it  set 
aside  on  the  ground  that  under  the  Alabama  statute  the  lien  was 
limited  to  one  acre,  unless  the  land  was  situated  within  the  limits 
of  a  city  or  town;  that  the  bill  did  not  show  the  property  to  be  with- 
in such  city  or  town,  and  did  not  describe  any  particular  acre  to 
which  the  decree  could  attach.  But  the  court  held  that  this  ground 
was  untenable,  as  it  was  competent  for  the  parties  to  extend  by  con- 

ss  Woodbum  v.  Gifford,  66  111.  285.       >«  Engleman  v.  Graves,  47  Mo.  848. 

26  Lindsay  v.  Gunning,  22  Atl.  310,  50  Conn.  296. 

20  St.  Tx)Uis  Nat.  Stock  Yards  v.  O'UeiUy,  85  111.  546.        «'  See  ante,  |  5. 
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tract  the  area  of  the  lien,  and  as  the  bill  did  not  afflnnatively  show 
that  the  land  was  not  within  a  city  or  town.** 


Including  Several  Tracts  under  One  Xlen. 

§  167.  A  mechanic's  lien  will  not  lie  on  one  tract  of  land  for 
work  done  or  materials  furnished  for  a  building  on  another  distinct 
tract  of  land.**  Therefore  a  person  furnishing  material  and  doing 
work  on  mill  property  does  not  thereby  acquire  a  mechanic's  lien 
on  other  lots  belonging  to  the  owner  of  the  mill,  and  situated  across 
a  street  from  the  mill,  though  there  are  located  on  such  lots  corn- 
cribs  for  storing  corn  to  be  ground  in  the  mill,  and  horse  sheds  un- 
der which  horses  used  in  the  milling  business  were  ordinarily  hitch- 
ed.*® And  a  dry  kiln,  used  for  drying  lumber,  is  not  appurtenant  to 
a  sawmill  and  planing  mill,  owned  and  operated  by  the  same  per- 
sons, but  situated  across  the  street  from  the  dry  kiln,  so  as  to  give 
a  lien  on  one  for  work  done  on  the  other,  even  though  the  steam 
used  in  the  dry  kiln  is  supplied  by  the  boilers  used  for  furnishing 
power  to  the  mills,  which  boilers  are  on  a  lot  adjoining  the  mills;  it 
appearing  that  the  kiln  had  no  necessary  connection  with  the  run- 
ning of  the  mills,  but  was  a  separate  branch  of  business.*^    For  tlu' 

S8  Sheffle]d  Furnace  Go.  r.  Witberow,  18  Sup.  Gt  936,  149  U.  S.  574.  It  is 
probable,  however,  that  the  court  enforced  the  lien  in  this  case  not  as  a  me- 
chanic's lien,  strictly  so  called,  but  rather  as  an  equitable  contractual  lien.  In 
the  (pinion  the  court  reasons  thus:  *'SureIy  parties  can  contract  to  extend  the 
area  of  property  to  be  covered  by  a  lien.  Such  a  stipulation  is  tantamount  to 
an  equitable  mortgage." 

^•Jjambert  v.  WiUiams,  21  a  W.  108,  2  Tex.  Civ.  App.  418;  Larkins  t. 
Blalceman,  42  Ck>nn.  292;  Rice  y.  Nantasket  Co.,  5  N.  E.  524,  140  Mass.  256; 
Knauft  v.  MUler,  47  N.  W.  313,  46  Minn.  61;  Tracy  v.  Rogers,  69  111.  664; 
Bayard  v.  McGraw,  1  111.  App.  184;  Leftwich  Lumber  Co.  v.  Florence  Mut. 
Building.  Ixxin  &  Sav.  A»s*n  (Ala.)  18  South.  48;  Currier  v.  Friedrick,  22  Grant 
(i;.  C.)  243. 

»o  Paddock  t.  Stout,  13  N.  E.  182,  121  lU.  571;  Stout  v.  Sower,  22  111.  App. 
65.    To  the  same  effect  is  I.emly  v.  I^  Grange  Iron  &  Steel  Co.,  65  Mo.  545. 

»i  McDonald  v.  Lumber  Co.,  9  N.  W.  765,  28  Minn.  262.  In  a  previous  de- 
cision by  this  same  court  it  was  held  that  an  hotel  was  Uable  to  a  lien  for  work 
done  upon  a  small  dweUing  bouse,  stable,  and  bowling  aUey  used  in  connection 
with  the  hotel,  but  situated  on  the  opposite  side  of  the  street,  on  land  owned 
by  another  person*     Carpenter  y.  Leonard,  5  Minn.  155  (QiL  119).     It  seems 
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same  reason  a  vault  under  a  sidewalk  adjacent  to  a  lot  is  not  an 
appurtenance  on  the  lot,  and  therefore  cannot  be  made  the  subject 
of  a  lien  on  the  lot  under  a  statute  allowing  liens  upon  land  or  lots 
for  '^erecting  or  repairing  any  building  or  the  appurtenances  of  any 
building  on  such  land  or  lot"  '*  And  where  a  claim  is  fQed  against 
several  houses,  one  of  which  is  not  subject  to  the  lien  because  con- 
veyed before  the  claim  was  filed,  the  other  houses  are  only  liable  for 
the  work  and  materials  that  went  into  them,  and  not  for  the  entire 
debt**  So,  too,  a  lien  cannot  be  maintained  for  the  balance  due 
for  work  done  under  an  entire  contract  partly  on  land  described  in 
the  petition  and  partly  on  adjoining  land,  where  there  is  nothing  to 
show  what  part  of  the  balance  due  arose  from  labor  on  the  land 
described  in  the  petition."* 

§  168.  A  building  erected  partly  on  the  land  of  the  party  order- 
ing it  to  be  built  and  partly  on  the  land  of  a  third  person,  who  ha» 
not  consented  to  its  erection,  will  not  entitle  the  contractor  to  any 
lien,***  unless  it  can  be  shown  what  amount  of  work  and  labor  wa» 
expended  on  the  land  of  the  party  ordering  it  built,  and  in  such  case 
the  contractor  will  h^ve  a  lien  only  for  such  amount,  and  only  on 
the  land  of  such  party.'*  But  where  the  owner  of  one  of  two  lotfr 
constructs  a  single  building  on  both  lots,  with  the  knowledge  and 
consent  of  the  owner  of  the  other  lot,  one  who  does  work  or  fur- 
nishes material  on  a  part  of  the  building  situate  on  one  of  the  lots 
may  claim  a  lien  on  the  whole  building  and  both  lots.*^  A  lien  can- 
not be  maintained  on  several  lots  of  land  for  a  general  balance  of 
an  account  due  for  labor  performed,  under  an  entire  contract,  partly 
on  the  land  described  in  the  petition,  and  partly  on  other  land 
owned  by  the  same  person.**    Under  a  statute  giving  a  lien  to  one 

impossible  to  reconcile  these  cases.  Carpenter  v.  Leooflrd  is  not  alluded  to  In* 
the  opinion  in  McDonald  v.  Lnmber  Co.»  althouirh  it  was  cited  in  the  briefs  of 
counsel. 

82  Parmelee  v.  Hambleton,  19  111.  615. 

»3  McAuley  v.  Mildnun,  1  Daly  (N.  Y.)  306. 

84  Fof;ter  v.  Cox,  123  Mass.  45. 

86  McGuinness  Y.  Boyle,  123  Mass.  570;  Stevens  r.  Inhabitants  cf  Lincoln^ 
114  Mass.  476.     Contra,  Brown  v.  Wright,  25  Mo.  App.  54. 

86  Batchelder  v.  Hutchinson,  37  N.  £.  452,  161  Mass.  462. 

8  7  Menzel  v.  Tubbs,  53  N.  W.  653,  51  Minn.  2kA. 

88  Kice  y.  Nantasket  Co.,  5  N.  E.  524,  140  Mass.  256. 
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who  does  work  by  contract  with  the  "owner  of  any  land,  his  agent 
or  trustee/'  and  restricting  the  lien  to  the  land  of  the  contracting 
owner,  or  his  interest  therein  at  the  time  the  contract  is  made,  and 
to  work  done  **npon  such  land,"  the  owner  of  one  of  several  adjoin- 
ing lots  cannoty  in  the  absence  of  any  agency,  so  contract  as  to  charge 
the  other  lots  with  a  lien,  nor  can  he  charge  his  own  land  with  a  lien 
for  work  done  on  the  adjoining  lots.*' 

§  169.  In  an  early  Dlinois  case  the  evidence  showed  that  the 
petitioners  for  a  mechanic's  lien  furnished  labor  and  materials  to- 
wards the  erection  and  repair  of  certain  mills  upon  a  certain  parcel 
of  land,  which  were  afterwards  removed  to  another  parcel,  where 
the  petitioners  also  furnished  labor  and  materials  in  the  repair  of 
the  same.  On  this  state  of  facts  the  court  held  that  the  petitioners 
had  a  lien  on  each  parcel  of  land  for  the  value  of  the  work  done 
and  materials  furnished  on  that  particular  parcel.*®  It  has  been 
held,  however,  in  West  Virginia,  that  a  stack  constructed  in  a  poric 
house,  essential  both  for  the  pork  house  and  a  distillery,  whether 
the  distillery  is  attached  to  the  jwrk  house  or  not,  and  though  the 
lK>rk  house  may  be  used  independently  of  the  distillery,  yet,  being 
erected  for  and  necessary  to  both  establishments,  must  be  regarded 
as  a  part  thereof,  and  the  account  for  constructing  the  stack  is  a  lien 
upon  both.** 

«»  Johnson  v.  Bennett  (Colo.  App.)  40  Pac.  847.  In  Iowa  a  mechanic's  Uen 
for  a  balance  due  on  material  furnished  in  the  construction  of  several  distinct 
bulldlnj^s,  upon  as  many  different  lots,  owned  by  different  persons,  cannot  be 
established  on  all  of  the  properties,  on  the  ground  that  one  of  the  owners  acted 
as  the  agent  of  all  of  them  In  contracting  therefor.  Bartlett  v.  Bilger  (Iowa)  <SI 
X.  W.  233.  But  it  has  been  held  in  Kansas  that  where  the  owner  of  a  city  lot, 
for  himself  and  as  agent  for  the  owner  of  an  adjoining  lot,  makes  an  entire  con- 
tract for  the  purchase  of  lumber  for  the  erection  of  improvements  on  each  of 
the  lots,  without  agreement  as  to  the  quantity  to  be  used  on  each,  the  person 
furnishing  the  lumber  is  entitled  to  a  lien  for  the  full  amount  due  therefor. 
under  the  mechanic's  lien  law,  on  both  the  lots  and  the  improvements  thereon, 
without  apportioning  tl^e  amount  due  between  ^hem.  Meizell  y.  Griest,  40  Pac. 
1070,  1  Kan.  App.  145. 

«o  Steigleman  v.  McBride,  17  111.  300. 

4i  Bodley  t.  Denmead,  1  W.  Ya.  240. 
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Work  on  Separate  Buildings. 

§  170.  Liens  claimed  for  work  done  or  materials  furnished  in  the 
•construction  of  several  distinct  buildings  give  rise  to  some  questions 
of  no  little  difficulty.  If  we  apply  strictly  the  rule  that  one  piece  of 
property  should  not  be  charged  with  a  lien  for  work  done  on  an- 
other piece,  it  would  follow  in  such  case  that  the  lien  must  always 
be  divided,  so  that  each  building  will  be  charged  only  for  the  work 
•and  materials  that  enter  info  its  construction.  But  if  the  work  is 
done  under  an  entire  contract  it  is  often  diflScult,  and  sometimes  im- 
possible, to  determine  what  amount  of  the  debt  is  properly  charge- 
able to  each  building.  In  such  base  the  mechanic  would  lose  his 
lien.  The  hardship  of  this  result  has  led  the  courts,  and  in  some  in- 
stances the  legislatures,  to  relax  the  rule.  The  extent  to  which  it 
IS  relaxed  depends  on  whether  the  buildings  are  all  owned  by  the 
same  person,  whether  they  are  located  on  the  same  or  on  different 
lots  or  tracts  of  land,  whether  they  are  contiguous  or  separated,  and 
whether  the  work  was  done  and  materials  furnished  under  one  con- 
tract or  several. 

What  are  Separate  Buildings. 

§  171.  Before  considering  the  effect  of  these  various  elements  in 
•determining  the  rights  of  the  mechanic,  it  may  be  well  to  inquire 
what  are  and  what  are  not  separate  buildings.  In  Pennsylvania  it 
has  been  held  that  a  ''double  dwelling  house,"  consisting  of  a  build- 
ing divided  from  top  to  bottom  by  a  studding  partition  with  no  doors 
of  communication  between  the  two  parts,  but  with  two  front  doors 
and  two  back  doors  and  a  double  chimney  in  the  center,  and  having 
the  cellar  walls,  roof,  and  outside  boarding  continuous,  constitutes 
two  houses,  on  which  the  lien  should  be  apportioned.^*  In  other 
states  a  different  rule  prevails.  Thus,  in  Missouri,  work  done  under 
a  single  undertaking  upom  two  connected  buildings  divided  into 
rooms  by  plaster  partitions,  under  one  common  roof,  and  belonging 
to  the  same  owner,  may  constitute  a  single  improvement,  and  may 
be  charged  in  one  lien.^*    In  Massachusetts  it  is  held  that  under  a 

4*  Nears  Appeal,  79  Pa.  St  486.    «<  McKelleget  v.  Eckhard,  4  Mo.  App.  589. 
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Unding  that  the  structure  on  which  the  work  was  done,  thou}j:Ii 
arranged  for  use  as  two  dwelling  houses,  was  only  one  building,  the 
lien  may  be  maintained  on  the  whole  premises  for  the  entire  amount 
due,  though  part  of  the  work  was  done  on  each  dwelling/^  And  in 
Illinois  and  New  York  the  rule  is  that,  where  the  buildings  erected 
compose  one  block  under  a  single  roof,  it  is  proper  to  decree  a  lien 
against  the  entire  block,  though  it  consists  of  several  dwelling 
houses,  the  entire  block  being  considered  and  treated  as  consti- 
tuting a  single  building/^ 

Separate  Buildings  on  Same  Lot. 

§  172.  Where  the  buildings,  though  separate,  are  located  on  the 
same  lot  or  tract  of  land,  and  belong  to  the  same  owner,  and  the 
work  for  which  the  lien  is  claimed  was  done  on  all  of  them  under  an 
entire  contract,  the  mechanic  is,  as  a  general  rule,  entitled  to  a  single 
lien  on  all  the  buildings  and  the  entire  tract  of  land  for  his  entire 
account.^*  There  are  some  exceptions  to  this  doctrine.  Thus  it  has 
been  held  In  Pennsylvania,  in  case  of  several  houses  erected  by  the 
same  person  at  the  same  time  on  the  same  lot,  the  lien  should  be 
apportioned  between  them.*^  In  a  recent  case  in  Connecticut  it  ap- 
pearcMi  that  the  plaintiff  furnished  lumber  to  the  owner  of  a  lot  for 
the  erection  of  three  separate  houses  thereon,  which  were  built  at 
the  same  time,  and,  when  partly  finished,  were  mortgaged  sep- 
arately. All  the  lumber  w|is  furnished  under  one  contract,  and  no 
separate  account  was  kept  of  how  much  went  into  the  building  of 

44  Getcbell  v.  Moran,  124  Mass.  404. 

4  9  orr  T.  Insurance  Co.,  86  111.  260;  James  v.  Hambleton,  42  lU.  308;  Peck  v. 
Standart,  1  111.  App.  228;  Moran  t.  Chase,  52  N.  Y.  847.  In  the  nrst  case  it  is 
said  that  it  makes  no  difrei*enee  that  each  dwelling  Is  situated  on  a  difTerent 
sublot.  It  has  recently  been  held  in  Illinois  that  in  an  action  to  foreclose  a  me- 
chanic's lien  for  work  on  five  houses  on  lots  24  and  25  on  the  southeast  corner 
of  a  certain  street,  it  may  fairly  be  inferred  that  the  houses  composed  a  solid 
block,  and  that  the  property  is  so  Joined  together  that  the  lot  lines  are  obliterat- 
ed.    Berndt  7.  Armknecht,  50  111.  App.  467. 

4«  Barbazon  r.  Allen,  41  Conn.  861;  Carr  r.  Hooper,  29  Pac.  308,  48  Kan. 
253;  Qufmby  t.  Durgin,  19  N.  E.  14,  148  Mass.  104;  Lax  v.  Peterson,  44  N.  W. 
3,  42  Minn.  214;  Gardner  v.  Leek,  54  N.  W.  746,  52  Minn.  522;  Schulenburg  v. 
Vruoman,  7  Mo.  App.  133;  Livingston  v.  Miller,  16  Abb.  Prac  (N.  Y.)  371. 

4T  Taylor  v.  Montgomery,  20  Pa.  St  443. 
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each  house.  On  these  facts  it  was  held  by  a  divided  court  that  un- 
der a  statute  giving  the  right  to  a  mechanic's  lien  on  every  building 
in  the  construction  of  which,  or  of  au}-  of  its  appurtenances,  the 
lienor's  claim  arose,  though  plaintiff  was  entitled  to  a  lien  on  each 
house  for  what  lumber  went  into  its  construction,  lie  could  not  have 
one  lien  on  all  the  houses  for  lumber  used  in  the  construction  of 
them  all.*'  Where,  however,  the  different  buildings,  belonging  to- 
the  same  owner,  though  separate,  are  connected  by  use,  as  where 
they  consist  of  a  mansion  house,  barn,  and  wagon  house  on  one 
farm,**  or  a  bone-boiling  establishment,  bone  house,  wagon  shed, 
dwelling  house,  and  stable,  on  one  tract  of  land,*®  or  a  dwelling 
house  and  outbuildings  on  the  same  lot,^^  a  single  lien  on  the  en- 
tire tract  for  work  done  on  them  all  under  a  single  contract  will  lie» 

Separate  Boildlngrs  on  Different  Lots. 

§  173.  Some  courts  do  and  other  courts  do  not  draw  a  distinc- 
tion between  separate  buildings  standing  on  the  same  lot,  and 
separate  buildings  standing  on  different,  though  adjoining,  lots^ 
where  all  the  buildings  and  lots  belong  to  the  same  owner.  In  a 
majority  of  cases  it  is  held  that  where  labor  and  materials  are 
furnished  under  a  single  contract  for  buildings  to  be  erected  on 
contiguous  lots  owned  by  the  same  person,  the  liens  will  attuch  to 
all  the  lots,  irrespective  of  the  amount  of  material  used  on  each."* 
Some  of  these  decisions,  however,  hold  yiat  a  severance  of  the  lien 

*8  Wilcox  V.  Woodruff,  24  Atl.  521,  61  Conn.  578. 

*o  Uiuman*s  Appeal,  8  Pa.  St.  473. 

80  Appeal  of  Grlel  (Pa.  Sup.)  9  Atl.  8G1. 

»i  Crawford  v.  Anderson,  28  N.  B.  314,  121)  Ind.  117. 

»2  Tenney  v.  Sly,  14  S.  W.  1091,  54  Ark.  93;  Bowman  Lumber  Co.  v.  New- 
ton, 33  N.  W.  377,  72  Iowa.  90;  Maryland  Brick  Co.  v.  SpUman,  25  Atl.  297,  7C> 
Md.  337;  Wall  v.  Robinson,  115  Mass.  429;  Worthley  v.  Emerson,  116  Mass. 
374;  Batchelder  v.  Rand,  117  Mass.  170;  Lax  v.  Peterson,  44  N.  W.  3.  42 
Minn.  214;  Glass  v.  Sleigh  Co.,  45  N.  W.  150.  43  Minn.  228;  Alvord  v.  Hendrle. 
2  Mont.  115;  Doolittle  v.  Plenz.  20  N.  W.  IIC,  16  Neb.  153;  Wakefield  v. 
Latey,  57  N.  W.  1002,  39  Neb.  285;  Bad;?er  Lumber  Co.  v.  Holmes,  62  N.  W. 
440,  44  Neb.  244;  Willamette  Steam  Mills  Lumbering  &  Manuf'g  Co.  v.  Shea. 
32  Pac.  759,  24  Or.  40;  Peunock  v.  Hoover,  5  Rawle  (Pa.)  291;  Lyon  v.  Logan. 
5  S.  W.  72.  68  Tex.  521;  Sergeant  v.  Denby,  12  S.  B.  402,  87  Va.  206;  Wheeler 
V.  Ralph,  30  Pac.  709,  4  Wash.  017;  Phillips  v.  Gllliert,  101  U.  S.  721.    Contra. 
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may  be  made  by  the  court  in  the  exercise  of  its  equity  powers,**  pro- 
\ided  the  propriety  of  such  severance  is  shown  in  defense.**  But 
where  the  lots  are  not  contip^uous,  the  lien  is  only  on  each  lot  for 
the  value  of  the  work  or  materials  expended  on  that  particular  lot.** 

Work  Done  under  Different  Contracts. 

§  174.  In  Massachusetts,  a  mechanic  who  performs  work  under 
two  separate  contracts  upon  one  block  of  houses  cannot  enforce  a 
lien  for  the  general  balance  due  from  the  owner,  treating  the  whole 
block  as  one  estate.**  In  California,  a  mechanic  who  constructs 
two  separate  buildings  at  different  times  for  the  same  owner,  but 
under  different  contracts,  may  have  a  joint  lien  therefor  on  both 
buildings,  as  against  the  owner,  but  not  as  against  other  lien  claim- 
ants.*^ In  Illinois,  where  two  buildings  are  erected  under  differ- 
ent contracts  between  the  same  parties,  the  buildings  standing  on 
the  same  tract  of  land,  one  lien  is  created  on  the  entire  tract  for 
the  entire  amount  due  on  both  contracts.*'  Jn  Minnesota,  separate 
contracts  with  the  same  contractor  for  the  erection  of  two  houses  on 
adjoining  lot^  give  no  right  to  a  lien  on  both  lots  for  an  entire  ac- 
count.*'  In  Canada,  a  contractor  who  has  built  two  separate  build- 
ings on  the  same  lot  under  two  distinct  contracts  does  not  acquire  a 
lien  on  the  entire  property  for  his  entire  account.*^  In  this  con- 
flicting state  of  the  decisions  it  is  imi)08sible  to  enunciate  a  definite 
rule  on  this  subject.    The  reason  given  for  the  decisions  from  Massa- 

Larkins  y.  Blakeman,  42  Conn.  292;  Hill  v.  Breden,  54  Ind.  72;  Fitzgerald  t. 
Tbomas,  61  Mo.  499;  Fitzpatrick  v.  Thomas,  Id.  512. 

»8  Lax  v.  Peterson,  44  N.  W.  3,  42  Minn.  214;  DooUttle  v.  Plenz,  20  N.  W. 
116,  16  Neb.  153;  Lewis  v.  Saylors,  35  N.  W.  601,  73  Iowa.  504. 

■<  Bowman  Lumber  Co.  v.  Newton.  .33  N.  W.  377,  72  Iowa.  90. 

5  5  Culver  V.  El  well,  73  111.  .'>3G;  Bayard  v.  McGraw,  1  111.  App.  134;  Major  v. 
Collins,  11  111.  App.  658;  Hill  v.  Ryan,  54  Ind.  118;  Chapln  v.  Paper  Works.  30 
Conn.  461;  Morris  County  Bank  v.  Uockaway  Manuf'g  Co.,  16  N.  J.  Eq.  150: 
Williams  V.  Judd-Wells  Co.  (Iowa)  59  N.  W.  271.  Contra,  Sergeant  v.  Denby. 
12  S.  E.  402.  87  Va.  206. 

".«  Landers  v.  Dexter,  106  Mass.  531. 

-7  Booth  V.  Pendola,  25  Pac.  1101,  88  Cal.  36. 

56  St  Louis  Nat.  Stock  Yards  v.  O'Reilly.  85  111.  546. 

60  Knauft  V.  MUler,  47  N.  W.  313.  45  Minn.  61. 

•«  Currier  v,  Friedrick,  22  Grant  (U.  C.)  243. 
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chusettfl,  MinneBota,  and  Canada  is  that  a  mechanic  cannot  have  a 
lien  on  one  building  for  work  done  on  another.  But,  as  we  have 
seen,  this  rule  does  not  apply  where  both  buildings  are  erected  on 
the  same  lot,  for  the  same  owner,  under  one  contract.  It  seem& 
difficult  to  see  why  the  fact  that  the  work  was  done  under  two  or 
more  contracts  between  the  same  parties  should  make  any  differ- 
ence. 

Buildings  Belonging  to  Different  Owners. 

§  175.  Where  two  owners  in  severalty  of  contiguous  city  or  plat- 
ted lots  join  in  the  construction  of  a  single  building  on  both  lots, 
those  doing  work  on  or  furnishing  material  for  the  building  have  a 
right  to  claim  a  lien  on  the  whole  building  and  both  lots  for  their 
entire  account.'^  It  has  been  held  in  Ohio,  by  a  liberal  construction 
of  the  statute,  that,  although  it  was  proper  in  such  case  to  flle  a 
single  claim  for  the  entire  amount  due,  yet  the  lien  might  be  en- 
forced against  each  lot  for  the  value  of  the  work  and  materials  on 
that  lot.**  But  this  cannot  be  done  where  it  is  not  shown  what 
proportion  of  the  labor  and  material  entered  into  the  construction 
of  the  two  parts  of  the  building,  respectively.**  When  a  building 
contracted  for  and  erected  is  a  unit,  and  the  contract  for  its  erection 
contains  a  convenient  method  of  apportioning  its  cost  between  two 
owners,  the  same  may  be  adopted  by  the  court  as  a  proper  method 
of  apportioning  a  mechanic's  lien  upon  separate  lots  upon  which  it 
is  situated.**  But  where  the  buildings  are  distinct,  a  joint  lien  is 
not  allowed.  A  mechanic  who  does  work  or  furnishes  materials  for 
repairs  and  improvements,  made  upon  two  distinct  lots,  owned  by 
different  owners,  cannot  enforce  his  lien  by  one  petition  embracing 
both  lots  and  their  owners,  but  must  proceed  by  separate  petitions 
against  each  lot  and  its  owner  for  the  portion  of  his  claim  appro- 
priate to  each,  even  though  the  work  was  done  under  one  contract 

«i  Miller  V.  Shepard,  52  N.  W.  894.  50  Minn.  268;  Menzel  v.  Tubbs,  53  N.  W. 
tM3,  51  Minn.  364;  C.  B.  Carter  Lumber  Co.  v.  Sbnpson,  18  S.  W.  812.  83  Tex. 
370;  J.  A.  Treat  Lumber  Co.  v.  Warner,  18  N.  W.  747,  60  Wis.  183. 

0  2  Edwards  v.  Edwards,  24  Ohio  St.  402. 

•8  MiUer  V.  Shepard,  52  N.  W.  894.  50  Minn.  268. 

04  Ballou  V.  Black.  23  N.  W.  3,  17  Neb.  389;  Id..  31  N.  W.  673,  21  Neb.  147. 
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with  both  owners  jointly.**  Even  though  the  houses  are  adjoining^ 
there  cannot  be  a  lien  on  the  lots  as  an  entirety  for  the  grosa 
amount  due.**  And  if  labor  and  materials  have  been  furnished  and 
used  in  the  erection  of  a  fence  upon  the  land  of  several  different  own- 
ers, under  an  entire  contract,  with  no  stipulation  for  a  separate 
price  from  either,  a  mechanic's  lien  therefor  cannot  be  enforced  upon 
the  various  lots  of  land  collectively.*^  In  a  case  in  Maryland  a  liew 
was  claimed  for  brick  furnished  from  time  to  time  as  ordered  for 
the  erection  of  twelve  houses,  three  of  which  were  sold  by  the  owner 
before  they  were  completed,  and  it  was  held  that  the  brickmaker 
had  no  lien  on  the  three  houses  for  brick  furnished  for  the  other 
nine  after  the  deed  conveying  the  three  houses  had  been  recorded.** 
In  Massachusetts,  under  a  statute  which  requires  the  lien  claimant 
to  show  '*the  price  agreed  upon  for  the  entire  contract,'*  it  is  held' 
that,  where  the  work  was  done  on  two  separate  buildings  owned 
by  different  persons,  and  the  contract  was  an  entire  one,  there  could 
be  no  lien  at  all,  since  there  was  no  contract  price  for  the  work  on 
any  one  building.** 

§  176.  A  subcontractor  who  has  under  one  contract  furnished 
work  or  materials  to  a  contractor  for  several  different  buildings  be- 
longing to  different  owners,  and  erected  under  separate  contracts,, 
may  have  a  lien  on  each  building  for  the  amount  of  work  or  ma- 
terials furnished  by  him  for  that  particular  building,  but  cannot 
have  a  joint  lien  on  all  of  them  for  his  entire  account.'*  But  when 
two  persons  have  made  a  joint  contract  with  a  builder  for  the  erec- 
tion of  several  buildings  for  a  definite  sum  of  money  for  all  of  them, 
some  of  which  are  to  be  placed  on  a  lot  owned  in  severalty  by  oue 
of  such  persons,  and  others  to  be  erected  on  another  lot,  owned  in- 
like  manner  by  the  other,  and  a^  subcontractor  furnishes  material 
which  is  used  for  the  erection  of  such  buildings  under  an  entire  con- 
es Butler  y.  Rivers,  4  R.  I.  88. 

••  Gorgafi  V.  Douglas,  6  Serg.  &  R.  (Pa.)  512;  Rush  y.  Bank,  2  Wkly.  Note» 
Ca«.  263. 

«T  Ratbbnn  y.  Hayford,  5  AUen  (Mass.)  400. 

«"  Ortwlne  v.  Caskey,  43  Md.  134. 

•s*  (!abin  V.  Capen,  18  N.  E.  419,  147  Mass.  493. 

TO  MlUett  v.  AUen.  3  Wkly.  Notes  Cas.  374;  Byrd  v.  Cochran,  68  N.  W.  127, 
30  Neb.  100;  Hayden  t.  Ix)gan,  0  Mo.  App.  492;  Hannon  y.  Logan,  14  Mo.  App.. 
33;  Oldlleld  v.  Barbour,  12  Ont.  Prac.  Rep.  554. 
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tract  with  the  builder,  the  subcontractor  is  entitled  to  a  joint  lien 
on  all  the  buildings  because  of  the  original  contract  being  joint.^^ 

Effect  of  Destraction  of  Building. 

§  177.  The  Pennsylvania  doctrine  is  that  the  lien  of  mechanics 
attaches  to  land  only  as  incident  to  the  building.  So  if  the  build- 
ing is  destroyed  by  fire  the  lien  is  gone,  so  far  as  relates  to  the  land 
and  to  materials  left  standing  after  the  destruction  of  the  building, 
and  to  buildings  appurtenant  only  to  the  main  one.^'  This  mlealso 
governs  in  Wisconsin,^*  and  there  are  dicta  to  the  same  effect  in 
Missouri;  ^*  while  it  is  held  in  New  York  that  under  a  statute  al- 
lowing a  lien  upon  a  building,  and  upoD  the  lot  upon  which  the  same 
shall  stand,  no  lien  (even  on  the  lot)  can  be  acquired  by  filing  a  claim 
after  the  building  has  been  totally  blown  down.^*  But  in  other 
states  the  rule  is  that,  although  the  entire  materials,  buildings,  and 
improvements,  on  account  of  which  the  lien  accrued,  be  removed, 
rendered  worthless,  or  destroyed  by  accident,  the  lien  still  continues 
against  the  remains  of  the  building,^*  and  against  the  land.^^    And 

Ti  Fullerton  v.  I^eonard.  52  N.  W.  325.  3  S.  D.  118. 

T2  Presbyterian  Church  v.  Stettler,  26  Pa.  St.  246;  Wiffton's  Appeal,  28  Pa. 
St.  161 ;  Balrd  v.  Otto,  2  Pa.  Dlst.  R.  484.  12  Pa.  Co.  Ct.  R.  510. 

7  3  Goodman  v.  Baerlocher,  60  N.  W.  415,  88  Wis.  287. 

74  lo  Uolzbour  V.  Mccr,  59  Mo.  434,  it  was  said  that  "a  lien  may  be  taken 
a^inst  buildings  and  Improvements  without  the  land,  but  it  cannot  be  taken 
against  the  land  alone  unless  these  necessary  attachments  are  upon  it."  This 
was  a  case  where  a  lien  was  claimed  on  land  for  work  done  in  tearing  down 
a  building  formerly  standing  on  the  laud.  In  tlie  later  case  of  Schuleuburg  y. 
Railroad  Co.,  67  Mo.  442.  tlie  court  seemed  to  incline  to  the  opinion  that  after 
a.  building  had  been  destroyed  by  fire,  no  lien  could  be  enforced  on  the  land 
but  the  point  was  expressly  "left  for  future  adjudication.*'  It  has  recently 
l)cen  held  in  that  state  that  where  none  of  the  old  materials  have  been  used  in 
its  reconstruction,  neither  the  land  nor  the  new  building  can  be  subjected  to 
claims  for  work  done  or  materials  furnished  for  the  building  destroyed. 
Shine*8  Ex'x  t.  Heimburger,  1  Ma  App.  Rep'r,  111. 

7  6  Schukraft  v.  Ruck,  6  Daly  (N.  Y.)  1. 

7  0  McLaughlin  v.  Green,  48  Miss.  175;  Paddock  v.  Stout.  13  N.  E.  182.  121 
111.  .171;  Gaty  v.  Casey.  15  III.  189. 

7  7  Stelglemau  v.  McBride.  17  111.  300;  Ellett  v.  Tyler,  41  lU.  449;  Schwartz 
V.  Saunders,  46  III.  18;  Clark  v.  Parker,  12  N.  W.  553,  58  Iowa,  509;   Smith  t. 
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eren  in  PeDnsjlvania  it  is  held  that  where  a  claim  for  materials  is 
filed  against  a  manufactnring  establishment  consisting  of  a  group 
of  hnildings,  the  fact  that  the  particular  building  in  which  the  ma- 
terials were  used  was  destroyed  before  the  claim  was  filed  does  not 
defeat  the  lien.^* 

Building  Erected  on  Wrong  Lot. 

§  178.  The  doctrine  that  the  lien  only  attaches  to  land  as  inci- 
dent to  the  building  applies  when  there  is  a  mistake  in  regard  to 
the  land.  Thus  in  one  case  it  appeared  that  the  plaintiffs  fur- 
nished to  two  of  defendants  materials  for  a  dwelling  house  to  be 
constructed  on  lot  5,  then  owned  by  defendants,  and  on  which  an- 
other defendant,  supposing  the  house  was  being  built  as  contem- 
plated, took  a  mortgage.  By  mistake  the  house  was  erected  on  lot 
6,  the  property  of  a  stranger.  It  was  held  that,  as  against  the  mort- 
gagee, plaintiffs  were  not  entitled  to  a  lien  upon  lot  5.''*  And  where 
materials  are  furnished  to  be  used  in  erecting  a  building  on  lot  3, 
but  by  mistake  the  building  is  erected  on  lot  4,  and  is  afterwards 
removed  to  lot  2,  the  material  man  is  not  entitled  to  a  lien  on  lot 
2.'^  In  a  Colorado  case  the  building  was  by  mistake  built  on  a  lot 
to  which  the  party  ordering  it  had  no  title,  but  after  the  building 
was  begun  he  bought  the  lot,  and  gave  a  purchase-money  mortgage, 
and  it  was  held  that  a  lien  for  work  done  on  the  building  after  the 
mortgage  was  given  was  subject  to  the  mortgage.*^ 

Xewbaur  (Ind.  Sup.)  42  N.  £.  40;  Brattou  v.  Ralph  (Ind.  App.)  42  N.  E.  644; 
Freeman  r.  Carson,  8  N.  W.  764,  27  Minn.  516.  But  where  the  building  is 
destroyed  by  fire,  and  the  land  is  sold  under  a  prior  mortgage,  the  Uen  is  gone, 
Condict  V.  Flower,  106  lU.  105. 

•8  Linden  Steel  Co.  v.  Rough  Run  Manuf'g  Co.,  27  Atl.  805,  158  Pa.  St.  238, 
33  Wkly  Notes  Gas.  244. 

T»  Smith  T.  Baraes,  86  N.  W.  846,  88  Minn.  240. 

>o  LIngren  v.  Nilsen,  52  N.  W.  015,  50  Minn.  448. 

•1  Tritch  V.  Norton,  15  Pac  680,  10  Colo.  337. 
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Division  II.     Buildings. 

What  is  a  BuildingP 

§  179.  Since  the  mechanic's  lien  laws  had  their  origin  in  a  desire 
to  promote  the  constmction  of  buildings,  it  follows  that  buildings 
are  peculiarly  the  object  of  mechanics'  liens.  In  this  connection  the 
courts  have  frequently  been  called  upon  to  decide  the  question,  what 
is  a  building?  ^^  It  has  been  held  that  churches  ^'  and  railroad 
depots.  ^^  are  buildings  on  which  mechanics'  liens  would  lie.  And  so 
are  a  boiler  house,  filter  house,  barrel  house,  tank  house,  pump  house, 
tool  house,  etc.,  the  whole  forming  a  plant  known  as  an  ''oil  refin- 
ery," though  not  absolutely  essential  to  the  business,  and  of  an  ex- 
tremely simple  character,  yet  permanent,  and  suited  to  their  pu'r- 
pose.^^  A  structure  intended  to  be  used  as  a  kitchen  in  connection 
with  an  adjoining  building  has  also  been  held  to  be  a  building.^^  A 
floating  dock  or  wharf  boat  is  a  building  if  it  floats  in  the  rivers  of 
Indiana  *^  or  Arkansas,*®  but  not  if  it  floats  in  the  tide  waters  of 
New  Jersey.®*  It  seems  to  be  agreed  that  bridges  are  not  build- 
ings.*® Neither  is  a  portable  steam  engine,*^  nor  a  limekiln,**  nor 
structures  on  piers  and  bulkheads,*®  nor  swings  and  seats  placed  on 
fair  grounds,**  nor  an  irrigating  ditch.*®    But  it  is  held  in  Oregon 

•s  See  ante,  S  99. 

ss  Presbyterian  Church  v.  AIUmw,  10  Pa.  St  413;  Jones  y.  Trustees,  30  La. 
Ann.  711. 

84  Botsford  y.  Radlroad  Ck).,  41  Conn.  454;  HUl  y.  RaUioad  Co.,  11  Wis.  214. 

"  Short  y.  MiUer,  14  Atl.  374,  120  Pa.  St.  470. 

•0  Pretz'e  Appeal,  35  Pa.  St  349. 

«T  Olmsted  v.  McNall,  7  Blaekf.  (Ind.)  387. 

88  Galtoeath  y.  Davidson,  25  Ark.  490.  The  statute  constnied  in  this  case 
gave  a  lien  (m  '%ny  building,  edifice,  or  tenement." 

80  CoddingtoD  v.  Beebe,  31  N.  J.  Law,  477.  The  statute  coostrued  in  this  case 
gave  a  lien  on  *^very  building  hereafter  erected  or  built" 

»o  Burt  V.  Washington,  3  Cal.  246;  Board  of  Oom'rs  of  Pike  Co.  v.  Norrlng- 
ton,  82  Ind.  190;  La  Crosse  &  M.  R.  Co.  v.  Vanderpool,  11  Wis.  119. 

»3  Thompson  ManuTg  Co.  v.  Smith  (N.  H.)  29  Atl.  405. 

»2  Cowdrick  y.  Morris,  9  Pa.  Co.  Ct.  R.  312. 

»3  Ci^iina  v.  Drew,  50  How.  Prac.  (N.  Y.)  477. 

»«  Lothian  v.  Wood,  56  Cal.  159. 

•B  EUisan  v.  Water  Co.,  12  Cal.  542. 
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that  poles  set  in  the  ground,  and  wires  suspended  thereby,  in  the 
usual  way  for  the  transmission  of  electricity  for  purposes  of  light 
and  power,  constitute  a  structure  within  the  meaning  of  a  statute 
allowing  a  lien  upon  any  structure  for  work  performed  upon  it.°® 

liien  on  Building  Apart  from  the  Land. 

§  180.  In  some  states  there  can  be  no  mechanic's  lien  on  a  build- 
ing unless  there  is  also  a  lien  on  the  land  on  which  it  stands.*^ 
Thus  in  Massachusetts  it  is  held  that  a  statute  giving  a  lien  ^'upon 
the  building  and  the  lot  of  land  upon  which  it  stands"  does  not  give 
a  lien  on  a  building  standing  on  the  land  of  a  third  person,  since  the 
statute  has  no  reference  to  chattels.*®  In  Washington  a  lien  on  the 
building  alone  is  denied  because  the  statute  contains  no  provision 
by  which  such  a  lien  could  be  enforced,  as  by  removal  or  other- 
wise; **  and  in  Michigan  the  same  conclusion  is  reached  because  the 
statute  only  gives  a  lien  for  work  done  under  contract  with  The  own- 
er of  some  legal  title  to  the  land.^**^    In  Pennsylvania  it  is  held  that 

« 

buildings  and  fixtures  erected  by  a  lessee  for  yeara  for  the  purposes 
of  trade  are  not  the  subject  of  a  mechanic's  lien  in  favor  of  creditors 
of  the  lessee,  for  the  reason  that  trade  fixtures  are  mere  chattels, — 
not  even  a  part  of  the  leasehold  estate.*''^ 

§  181.  But  in  most  of  the  states  mechanics'  liens  are  allowed  on 
equitable  principles  against  buildings  apart  from  the  land  where  tho 
right  to  a  lien  on  the  land  itself  fails  for  some  cause  not  the  fault 
of  the  lien  claimant."*    Where  the  statute  gives  a  lien  on  the  build- 

»«  Forbes  v.  Electric  Ck).,  23  Pac.  670,  19  Or.  61. 

•7  Beldlng  v.  Gushing,  1  Gray  (Mass.)  576;  Fetter  t.  Wilson,  12  B.  Mon. 
(Ky.)  90;  Kellogg  v.  Manufacturing  Co.,  25  Pac.  461,  1  Wash.  St.  407;  Wagar 
T.  Briscoe,  38  Mich.  587;  Dutro  v.  Wilson,  4  Ohio  St.  101. 

•s  Beldlng  v.  Gushing,  1  Gray  (Mass.)  576.  The  opposite  constructioa  pi'e- 
railfi  in  LouisianeL     McKnight  v.  Grant  Parish,  30  La.  Ann.  361. 

••  Kellogg  V.  ManufBCturing  Go.,  25  Pac.  461,  1  Wash.  St.  407. 

100  Wagar  v.  Briscoe,  88  Mich.  587. 

101  Church  v.  Griffith,  0  Pa.  St.  117. 

los  McGreary  t.  0«bome,  0  Oal.  119;  GaskiU  y.  Davis,  66  Ga.  665;  Lane 
V.  Snow,  24  N.  W.  35,  66  Iowa,  544;  Oliver  v.  Davis,  46  N.  W.  1000,  81  Iowa, 
287;  Efltabrook  v.  Riley,  46  N.  W.  1072,  81  Ioi?ra,  479;  McKnight  v.  Grant 
Parish,  80  La.  Ann.  861;   Schwartz  v.  Saiter,  4  South.  77,  40  La.  Ann.  264; 
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ing,  and  also  on  the  land  if  the  land  belongs  to  the  person  who 
caused  the  building  to  be  erected,  there  is  a  lien  on  the  building 
alone  where  the  contract  is  made  with  one  who  owned  the  building, 
but  not  the  land.^*^*  So,  too,  where  the  statute  gives  mechanics  a 
lien  on  improvements  made  by  them  "without  regard  to  the  title"  to 
the  land.^***  In  New  York,  a  statute  giving  a  mechanic's  lien  for 
work  done  under  contract  with  the  "owner"  was  held  to  mean  the 
owner  of  the  building,  and  not  of  the  land.  Accordingly,  for  work 
done  on  a  building  erected  by  a  tenant  at  will,  which  the  tenant  had 
a  right  to  remove,  a  lien  was  allowed  on  the  building  apart  from  the 
land.^^*^  In  Louisiana,  a  statute  giving  a  lien  "upon  the  building 
and  upon  the  lot  of  ground"  was  held  to  give  a  lien  on  the  building 
alone  when  the  land  on  which  it  stood  was  exempt  because  it  was 
public  property.***'  And  in  Mississippi,  under  a  statute  giving  a  lien 
on  land  and  buildings,  and  declaring  that  the  lien  on  the  land  should 
take  effect,  as  to  purchasers  and  incumbrancers  without  notice,  from 
the  time  of  recording  the  contract  or  beginning  suit,  it  has  been 
held  that,  although  a  mechanic's  lien  upon  land,  for  a  building  which 
he  has  erected  thereon,  fails  because  of  the  sale  and  conveyance  of 
such  land  to  an  innocent  purchaser  for  valuable  consideration,  with- 
out notice,  or  because  the  party  contracting  for  the  erection  of  the 
building  had  no  authority  to  bind  the  land  for  the  cost  thereof,  such 
mechanic  still  retains  and  may  enforce  his  lien  against  the  building 

Hannah  &  Lay  Mercantile  Co.  v.  Mosser  (Mich.)  02  N.  W.  1120;  Buchanan  v. 
Smith,  43  Miss.  90;  Wea.thersby  v.  Sinclair,  Id.  189;  Sibley  v.  Casey,  6  Mo. 
IW;  Samuels  v.  Shelton,  48  Mo.  444;  Kansas  City  Hotel  Co.  v.  Saner,  Go  Mo. 
288;  Ombony  v.  Jones,  19  N.  Y.  234,  affla-mlng  21  Barb.  520;  Willamette  Palls 
Transp.  &  Milling  Co.  v.  Riley,  1  Or.  183;  Pinkerton  v.  Le  Bean,  54  N.  W.  97. 
3  S.  D.  440;  Bishop  v.  Honey,  34  Tex.  245;  Crooker  v.  Grant,  24  S.  W.  G89, 
5  Tex.  Civ.  App.  182. 

103  McGreary  v.  Osbome,  9  CaJ.  119;  Sibley  v.  Cajsey,  6  Mo.  1G4;  Samuels  v. 
Shelton,  48  Mo.  444;  Willamette  Falls  Transp.  &  Milling  Co.  v.  Riley,  1  Or. 
183. 

104  GaskiU  y.  Davis,  63  Ga.  645,  66  Ga.  665;  Lane  v.  Snow,  24  N.  W.  35,  66 
Iowa,  544. 

10  5  Ombony  v.  Jones,  19  N.  Y.  234,  attii-ming  21  Barb.  (N.  Y.)  520. 

106  McKnight  v.  Grant  Parish,  30  La.  Aen.  361;  Schwartz  v.  Salter,  4  South. 
77,  40  La.  Ann.  264.    This  statute  is  almcet  literally  the  same  as  the  statute 
construed  in  an  opposite  way  in  Massachusetts.     Beldlng  y.  Cushlng,  1  Gray 
(Mass.)  576. 
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or  other  improvements  erected  or  repaired  by  his  labor,  or  with  his 
materials.^*^ 

§  182.  A  mechanic's  lien  cannot  be  enforced  against  a  part  of  a 
bnildin^^.***  The  party  who  furnishes  material  or  machinery  for  a 
building,  by  the  filing  of  his  daim  acquires  a  lien  upon  the  entire  struc- 
ture, and  what  he  furnishes  becomes  in  turn  subject  to  all  liens  of  his 
fellow  mechanics  which  attached  earlier.*®*  A  lien  which  has  once 
attached  to  a  building  cannot  be  defeated  by  the  removal  of  the  build- 
ing to  another  lot***  And  upon  destruction  of  the  building  by  fire  the 
lienor  has  no  right  to  the  proceeds  of  an  insurance  policy  taken  out 
by  the  owner  or  a  mortgagee.*** 

Bight  of  Bemoval. 

S  183.  A  mechanic's  lien  on  a  building  apart  from  the  land  is  of 
value  only  as  the  building  can  be  used  without  the  land,  and  accord- 
ingly, in  the  states  where  such  a  lien  is  allowed,  the  method  of  en- 
forcing it  is  to  sell  the  building  and  allow  the  purchaser  to  remove  it 
from  the  land.**^  It  is  held  in  Iowa  that  the  right  of  removal  of  a 
building  to  enforce  a  mechanic's  lien  depends  upon  the  fact  as  to 
whether  it  is  so  far  an  independent  structure  as  to  be  capable  of  being 
removed  without  materially  injuring  or  destroying  that  which  would 
remain.**'  And  in  Texas,  under  the  constitutional  provision  for  a 
mechanic's  lien  on  the  house,  and  the  statute  making  such  lien  su- 
perior to  a  lien  on  the  land,  and  providing  that  the  house  may  be  sep- 
arately sold  and  removed,  it  has  been  held  that,  where  there  is  a 
vendor's  lien  on  the  land  and  numerous  mechanics'  liens  subsequently 
acquired  on  the  house,  and  the  house  cannot  be  removed  without 

107  Buchanan  v.  Smith,  43  MUs.  90;  Weathersby  v.  Sinclair,  Id.  189. 
lot  Wright  T.  Cowle,  31  Pac.  878,  5  Wash.  841. 
100  Equtoble  Ldfe  Ins.  Co.  v.  Slye,  45  lo^-a,  615, 

110  Bishop  T.  Honey.  34  Tex.  245. 

111  Kackley  v.  Sco«,  dl  N.  H.  140;  Gaylon  v.  Ketehcn,  ^  Tenn.  55;  Elgin 
Lumber  Go.  v.  Landman,  23  111.  App.  250;  Cameron  r.  Fay,  55  Tex.  58. 

1"  Dean  v.  Pyncheon,  3  Chaind.  (Wis.)  9;  First  Nat.  Bank  of  Waterloo  v. 
Elmwe,  52  Iowa,  541,  3  N.  W.  547;  Kansas  City  Hotel  Co.  v.  Sauer,  65  Mo.  288; 
Pinkerton  v.  Le  Bean,  54  N.  W.  97,  3  S.  D.  440. 

115  Conrad  v.  Starr,  60  Iowa,  470;  O'Brien  v.  Pettis,  42  Iowa,  294;  Getchell  v. 
Allen,  34  Iowa,  558. 
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great  damage,  the  yendor's  lien  should  be  restricted  to  the  relative 
value  of  the  land  without  the  building,  the  whole  property  should  be 
sold  in  bulk,  and  the  proceeds  prorated  between  the  holder  of  such 
lien  and  the  holders  of  the  mechanics'  liens.^^^  But  in  other  states 
the  courts  hold  that  the  mere  fact  that  a  building  is  of  brick  and 
stone,  the  removal  of  which  would  cause  great  loss,  does  not  affect 
the  statutory  right  of  one  claiming  under  a  lien  thereon  to  remove 
it,  the  statute  itself  making  no  exceptions  as  to  the  kind  of  buildings 
subject  to  the  lien.^^*  Where  the  statute  gives  the  right  to  remove 
the  building  "with  reasonable  dispatch,"  a  lien  claimant  who  recovers 
a  special  judgment,  and  acquires  title  to  the  house  by  purchase,  and 
does  not  remove  it  for  two  years,  waives  his  right  to  remove  it,*** 
The  refusal  of  the  landowner  to  allow  the  building  to  be  removed 
does  not  entitle  the  purchaser  to  equitable  relief,  but  merely  gives  him 
a  right  of  action  at  law  for  damages.**^ 

Division  III.     Mines. 

Mechanics'  Liens  on  Mines.    . 

§  184.  At  common  law,  one  employed  to  dig  ore  had  no  lien  upon 
the  ore  dug  for  his  wages.*"  Still  less  would  he  have  a  lien  on  the 
mine  from  which  the  ore  was  dug.  The  ordinary  mechanic's  lien 
laws,  being  intended  to  secure  the  debts  due  those  who  build  houses, 
are  not  applicable  to  the  case  of  mines,  where  the  work  done  is  usual- 
ly destructive,  rather  than  constructive.***  But  as  the  laborers  in 
mines  have  the  same  title  to  assistance  in  collecting  their  accounts  as 
laborers  on  buildings,  the  legislatures  in  the  mining  states  have 

11*  Land  Mortgage  Bonk  of  Texa43  v.  Quanah  Hotel  CJo.  (Tex.  dv.  App.)  82 
S.  W.  573. 

116  Grand  Opera  House  Co.  v.  Maguire,  37  Pae.  (307,  14  Mont.  558;  Ambrose 
Manuf'g  Co.  t.  Gapen,  22  Mo.  App.  897. 

ii«Priebatsch  v.  Baptist  Church,  6  South.  237,  G6  Miss.  345. 

117  Selbel  y.  Siemon,  52  Mo.  370.  In  such  action  the  measure  of  damages  is 
no  I  the  value  of  the  building  as  It  stands  Init  what  it  would  be  wofth  remoyed 
fi-om  the  hind.    Id.,  72  Mo.  526. 

ii«  Bitter  V.  Gates,  1  Am.  Law  Reg.  119. 

119  It  has,  however,  been  held  in  Calif oiiiia  tliat  a  mine  or  pit  sunk  is  a 
''structure,"  within  the  meaning  of  the  mechanic's  lien  laws.  Helm  v.  Chap- 
man, 6  Pac.  352.  66  Cal.  291. 
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ftassed  laws  specially  subjecting  mines  and  mining  claims  to  the  liens 
of  mechanics  and  laborers.  As  early  as  1858  a  law  was  passed  in 
Fenni^lvania  creating  mechanics'  liens  upon  "improvements,  engines, 
pamps,  machinery,  screens,  and  fixtares  repaired,  erected,  or  pnt  np 
by  tenants"  in  and  about  mines.  This  act  was  considered  to  depart  so 
far  from  the  principles  of  the  lien  laws  as  previonsly  enacted  that 
it  onght  to  be  strictly  construed,  and  it  was  held  that  it  excluded  the 
idea  of  extension  to  the  realty,  and  extended  the  lien  only  to  the  im- 
provements and  to  the  leasehold  estate.**® 

§  185.  A  statute  providing  for  liens  on  mining  claims  for  work 
and  materials  applies  to  claims  on  which  minerals  have  not,  as  well 
as  those  on  which  they  have,  been  found,***  and  also  to  a  mine  the 
title  to  which  has  been  acquired  in  fee  under  a  Spanish  grant,  as  well 
as  to  a  'fining  claim"  in  its  technical  sense.***  But  it  does  not  au- 
thorize a  lien  for  labor  in  working  a  mine  on  lands  held  under  an 
agricultural  patent  from  the  United  States.***  A  house  built  for  the 
use  of  a  mine,  and  being  part  of  the  mining  property,  may  be  sold 
with  the  mine  for  the  purpose  of  enforcing  a  lien  on  the  mine;  **^  and 
one  performing  labor  in  any  pit,  shaft,  or  gallery  is  entitled  to  a  lien 
on  the  whole  mining  claim.***  A  smelter  is  a  "mill"  or  "manu- 
factory," within  the  Arizona  statute  concerning  mechanics'  liena**' 
But  one  who  has  furnished  material  for  a  reduction  mill  on  a  mining 
claim  cannot  contend  that  his  lien  attached  when  the  mill  was  com- 
menced, and  before  it  was  used  in  connection  with  the  mine,  and 
therefore  before  it  became  appurtenant  to  the  mine,  as  the  mill  is  a 
part  of  the  mine,  and  not  a  mere  appurtenance.**^     And  under  a  stat- 

130  Esteriey*8  Appeal,*  54  Pa.  St  192.  Afterwards  it  was  held  that  this  act 
should  be  UberaUy  construed.    Dame's  Api>eal,  62  Pa.  St.  420. 

"1  WilHamti  v.  Ooel  Ck>.,  36  Pac.  159,  25  Or.  426. 

12 1  Bewi(^  T.  Mudr,  23  Pac.  389»  83  OaL  368,  373.  It  was  formerly  held  tbat 
the  statute  glYing  mechanics'  liens  on  mining  claims  did  not  apply  to  mineral 
land  held  under  a  Mexican  grant.  Williams  v.  Mining  Ass'n,  5  Pac.  85,  66 
Cat  193. 

123  Morse  V.  De  Ardo,  40  Pac.  1018^  107  C«J.  622. 

124  Keystone  Mln.  Go.  v.  Gallagher,  5  Oolo.  23.  And  work  and  materials  fur- 
nished for  the  house  constitute  a  lien  on  the  entire  property.    Id. 

125  Helm  T.  Ohapman,  5  Pac.  352,  66  Gal.  291. 
i2«  McAUister  v.  Smelting  Co.  (Ariz.)  IG  Pac.  271. 

127  Williams  v.  Mining  Ck>.,  34  Pac.  702,  36  Pac.  388,  and  102  Gal.  134. 
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ute  giying  to  material  men  a  lien  on  property  for  the  constracti<m,  re- 
pair, or  alteration  of  which  they  have  furnished  materials,  those  who 
have  furnished  materials  for  the  construction  of  a  hoisting  and  pump- 
ing works,  building,  pipes,  gallows  frame,  and  track,  under  a  single 
contract  with  a  mining  company,  have  a  lien  on  the  whole  mine,  and 
not  on  the  several  structures  merely,  since  they  form  a  part  of  the 
mine  itself. ^'•*  Where  several  mining  claims  have  been  consolidated, 
and  are  owned  and  worked  as  one  mine  under  a  common  name,  they 
will  be  treated  as  one  mine,  so  far  as  mechanics'  liens  are  con- 
cerned."* 

§  186.  A  lien  given  by  statute  for  labor  "in  or  upon  any  mine^'  or 
shaft,  and  for  material  furnished  "to  be  used  in  or  about  any  auch 
mine,"  is  only  for  labor  or  material  furnished  in  the  development, 
improvement,  or  conservation  of  the  mine,  and  constituting  part  of  its 
value.  Hauling  ore  from  a  mine  to  a  quartz  mill  therefore  creates 
no  lien  on  the  mine  under  such  a  statute.^.*®  And  an  act  providing 
for  liens  for  work  performed  in  making  shafts,  drifts,  etc.,  does  not 
create  a  lien  for  work  in  constructing  a  wagon  road.***  But  under  a 
statute  giving  a  lien  for  "timber  or  other  materials  used  in  or  about 
the  mine,"  a  lien  lies  for  powder,  steel,  and  candles  furnished  for  the 
use  of  the  mine.**"  Since  each  member  of  a  "mining  partnership" 
has  authority  to  bind  the  others  for  what  is  useful  and  necessary  in 
their  undertaking,  a  laborer  who  works  on  a  mine  under  a  contract 
with  one  of  such  partners  has  a  lien  on  the  entire  interest  of  the 
firm.*** 

"•Silvester  v.  Mine  Oo.,  22  Pac.  217,  80  Ool.  510.  But  mining  macWnery 
placed  in  a  building  erected  on  land  by  persons  working  the  land  under  a 
miner's  license  does  not  become  part  of  the  land,  so  tliat  a  mechanic's  lien  can 
attach  to  it  Springfield  Foundry  &  Machine  Oo.  v.  Oole,  31  S.  W.  922,  130 
Mo.  1. 

120  Tredinnick  v.  Mining  Co.,  13  Pac.  152,  72  Cal.  78. 

ISO  Barnard  v.  McKenzie,  4  Colo.  251. 

181  Williams  v.  Coal  Co.,  30  Pac.  159,  25  Or.  426. 

182  Keystone  Mining  Co.  v.  Gallagber,  5  Colo.  23.  See,  too,  California  Pon- 
der Works  V.  Blue  Tent  Consolidated  Hydraulic  Gold  Mines  (Cai.)  22  Pac.  391. 

iss  Nolan  v.  Lovelock,  1  Mont  224. 
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Mining  Superintendent. 

§  187.  The  agent  of  a  mining  company,  who  acts  as  manager  and 
general  superintendent  of  the  mine,  has  no  lien  on  the  mine  for  his 
salary  as  superintendent/'^  nor  for  his  services  in  keeping  books  and 
disbursing  funds.^"^  But  one  performing  manual  labor  in  and  upon 
a  mine  is  entitled  to  a  lien  therefor,  though  called  the  superintendent 
of  the  mine.^**  And  under  a  statute  providing  that  "any  person  or 
persons  who  shall  perform  any  work  or  labor  upon  any  mine^'  shall 
have  a  lien  thereon,  an  overseer,  who  in  performance  of  his  duties  doesr 
some  manual  labor,  is  entitled  to  a  lien.^'^  Thus,  where  a  foreman 
of  a  mine  is  employed  to  '^oss^'  the  men  at  work  in  the  mine,  keep 
their  time,  and  give  them  orders  for  their  pay,  his  employment  is  pro- 
tected by  the  lien  law.^'^  And  it  is  held  in  Colorado  that  services 
rendered  in  planning  and  superintending  development  work  upon 
minefi,  and  the  erection  of  a  mill  and  machinery,  are  work  and  labor 
within  the  meaning  of  the  mechanic's  lien  statute.^ ••  An  overseer 
and  custodian  of  the  mine  and  property  of  a  corporation  doing  busi- 
ness in  the  upi)er  peninsula  of  Michigan  is  entitled  to  a  lien  for  his 
services  under  a  statute  which  provides  that  "every  person  perform- 
ing labor"  for  a  mining  corporation  doing  business  in  the  upper  penin- 
sula shall  be  entitled  to  a  lien  on  all  its  proi)erty,  which  lien  shall  take 
precedence  Qver  all  other  debts  or  judgments  against  such  corpora- 
tion."» 

Division  IV.     Railroads. 

Inapplioability  of  Mechanic's  Lien  La-ws  to  Bailroads. 

§  188.  In  the  case  of  railroads,  as  in  that  of  mines,  though  for  dif- 
ferent reasons,  the  ordinary  mechanic's  lien  laws  are  inapplicable. 
Railroads  are  public  highways,  and  it  would  be  highly  injurious  to 

is«  Smallhouse  v.  Mining  Oo.,  2  Mont.  443. 

i«B  Rara  Avl«  G.  &  S.  M.  Co.  v.  Bouscher,  12  Pac.  433,  9  Ook).  385. 

is«  I^almer  v.  Mintng  Co.,  11  Pac.  666,  70  Cfil.  614. 

137  Mining  Co.  v.  Oulllns,  104  U.  S.  176;   Cullins  v.  Mining  Co.,  2  Utah,  219. 

i»«  Capron  v.  Strout,  11  Nev.  304. 

1S9  Rara  AtIs  6.  &  S.  M.  Co.  v.  Bouscher,  12  Pac.  433,  9  Colo.  385. 

"0  McIiOren  v.  Byrnes,  45  N.  W.  143,  80  Mich.  275. 
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the  public  to  have  them  interfered  with.  It  has,  therefore,  been  held 
with  almost  complete  unanimity  that  the  mechanic's  lien  laws  will 
not  be  extended  by  implication  so  as  to  include  railroads.^* ^  Thus 
a  statute  giving  liens  on  ^'buildings  or  other  improvements"  does  not 
include  railroads.***  Neither  does  a  statute  giving  liens  on  "every 
building  and  every  lot,  farm,  or  vessel  or  any  kind  of  property  not 
herein  enumerated."  **•  Nor  one  giving  "a  lien  for  labor  such  as 
ditching,  building  levies,"  etc.***  Nor  one  giving  a  lien  on  houses, 
buildings,  fixtures,  and  improvements  and  the  land  necessarily  con- 
nected therewith,  not  exceeding  fifty  acres.**'  Nor  one  giving  a  lien 
on  "any  house,  bridge,  or  other  structure."  **• 

§  189.  But  it  has  been  held  that  an  Oregon  statute  which  provides 
for  a  mechanic's  lien  upon  "any  building,  wharf,  bridge,  ditch,  flume, 
tunnel,  fence,  machinery,  or  aqueduct,  or  other  structure"  authorizes 
A  lien  upon  a  railway,  as  properly  coming  under  the  head  "other 
structure."  **^  And  there  is  no  public  policy  in  Wisconsin  against 
enforcing  a  laborer's  lien  upon  any  bridge  or  structure  of  a  railroad 
•company,  for  work  performed  thereon.  On  the  contrary,  the  public 
policy  is  to  enforce  such  a  lien.**'  And  throughout  the  United 
states  there  are  now  laws  expressly  creating  mechanics'  liens  on  rail- 
roads. 

141  Buncombe  Oounty  Com'ra  v.  Tommey,  6  Sup.  Ot  628,  1186,  115  U.  Sw  122; 
'GraLham  v.  Coalroad  Oo.,  14  Bush  (Ky.)  425;  Industrial  &  Mining  Guaranty  Go. 
V.  Electrical  Supply  Co.,  7  C.  C.  A.  471,  58  Fed.  732;  Schulenburg  v.  Railroad 
Co..  67  Mo.  442;  Cranston  v.  Trust  Co.,  75  Mo.  29;  La  Crosse  &  M.  R.  Co.  v. 
Vandorpool,  11  Wis.  119;  Tennsylvania  Steel  Oo.  v.  J.  B.  Potts  Salt  &  Lumber 
Co.,  11  C.  C.  A.  11,  63  Fed.  11;  Breeze  v.  Railw'ay  Co.,  26  Grant  (U.  C.)  225; 
King  V.  Alford,  9  Ont.  643.  Contra,  Giant-Powder  Co.  v.  Oregon  Pac.  Ry.  Co.. 
42  Fed.  470. 

142  Dunn  V.  Railroad  Co.,  24  Mo.  493. 

143  Tommey  v.  Railroad  Co.,  7  Fed.  429,  4  Hughes  (U.  S.)  640;  Buncombe 
•County  Com'rs  v.  Tommey,  5  Sup.  Ot  626,  1186,  115  U.  S.  122. 

1*4  Dano  V.  Railroad  Co.,  27  Ark.  568. 
1*5  Tyler  Tap  R.  Co.  v.  Drlscol,  52  Tex.  13. 

1**  Rutherfoord  v.  Radlroad  Co.,  35  Ohio  St.  559.    The  question  whether  this 
statute  would  give  a  lien  on  a  railroad  bridge  was  not  decided  in  this  caae. 
1*7  Giant-Powder  Oo.  v.  Oregon  Pac.  Ry.  Co.,  42  Fed.  470. 
i*«  PurteU  V.  Bolt  Co.,  42  N.  W.  265,  74  Wte.  182. 
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Lien  on  Entire  Bead. 

§  190.  In  order  to  make  mechanics'  liens  on  railroads  of  value  to 
The  claimant,  and  not  unduly  oppressive  to  the  railroad  company,  the 
lien  is  always  on  the  road  as  an  entirety,  not  on  sections  of  it.^**  It 
makes  no  difference  that  the  road  extends  through  several  coun- 
ties,**®  or  even  through  several  states."^  A  lien  for  materials  fur- 
nished for  the  construction  of  a  railroad  embraces  only  the  completed 
portion  of  the  road ;  but  the  fact  that  the  road,  as  projected  when  the 
materials  were  furnished,  was  not  fully  completed,  will  not  defeat  the 
lien,  since  the  road  as  actually  completed,  not  as  originally  projected, 
is  an  entiret^'.^**  But  where  the  charter  of  a  railroad  gave  its  cred- 
itors a  lien  on  so  much  of  the  road  as  should  be  built  and  finished 
by  the  company,  it  was  held  that  they  had  no  lien  on  a  portion  of  the 
road  built  by  others  after  the  company  had  beccmie  insolvent,  until 
such  portion  had  been  fully  paid  for.^'^'*  The  franchise  of  a  railroad 
is  not  subject  to  a  lien  for  materials  furnished  for  the  construction  of 
the  road.^**     And  in  Iowa  and  Maryland  the  rolling  stock  of  a  rail- 

"•  Brooks  y.  Railway  Co.,  101  U.  S.  443;  Meyer  v.  Hornby,  Id.  728;  Far- 
mers' Loan  &  Trust  Oo.  v.  GAndler,  13  S.  E.  560,  87  Ga.  241;  Midland  Ry.  Co. 
T.  Wilcox,  23  N.  E.  506,  122  Ind.  84;  Farmers'  Loan  &  Trust  Oo.  v.  Oooiada  & 
St.  L.  Ry.  Co.,  26  N.  E.  784,  127  Ind.  250;  Graham  v.  Ooolroad  Co.,  14  Busli 
(Ky.)  425;  Bt  Louis  Bridge  &  Const.  Co.  v.  MemphU,  C.  &  N.  W.  R.  Co.,  72 
Mo.  6G4;  Knapp  t.  Railway  Co.,  74  Mo.  374,  6  Mo.  App.  205;  Cranston  v.  Trust 
Co.,  75  Mo.  20.  There  is  one  decision  to  the  contrary,  in  which  it  is  held  that 
a  person  entitled  to  a  lieu  on  a  railway  for  materials  furnished  for  Its  cou' 
St  ruction  may,  in  his  claim  of  lien,  confine  his  lien  to  that  portion  or  section 
of  the  road  in  the  construction  of  which  his  material  was  used.  Gianit-Powder 
Co.  V.  Oregon  Pac.  Ry.  Oo.,  42  Fed.  470. 

i3<»  Midland  Ry.  Oo.  t.  Wilcox,  23  N.  E.  506,  122  Ind.  84. 

isi  Thus  where  the  road  lies  partly  within  and  partly  without  the  state,  the 
lien  may  be  enforced  against  the  former  part,  though  the  work  was  done  on 
the  latter.  St.  Louis  Bridge  &  Coost.  Co.  t.  Memphis,  O.  &  N.  W.  R.  Co.,  72 
Mo.  6^. 

1"  Neilson  v.  Railroad  Co.,  1  N.  W.  434,  3  N.  W.  779,  and  51  Iowa,  184,  714. 

IBS  Collins  y.  Bank,  1  Ga.  458. 

154  LouisvIUe,  N.  A.  &  C.  Ry.  Co.  t.  Boney.  20  N.  B.  432,  117  Ind.  501;  Neil- 
two  T.  RaUroad  Co..  1  N.  W.  434,  3  N.  W  77a  and  51  Iowa,  184,  714;  McUvain 
T.  Railroad  Co.,  5  Phila.  (Pa.)  13.    But  the  franchise  of  a  water  company  may 
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road  does  not  constitute  part  of  its  realty,  and  is,  therefore,  not  sub- 
ject to  a  mechanic's  lien  on  the  road.^'*  But  in  Missouri  the  statute 
expressly  extends  the  lien  to  the  rolling  stock.*"®  One  who  does 
work  on  a  railroad  for  a  lessee  of  the  road  under  a  statute  that  gives 
him  a  lien  on  "the  property  of  his  employer'*  has  a  lien  only  on  the 
leasehold  estate."^ 

Depots  and  Buildings. 

§  191.  Whether  depots  and  buildings  erected  and  used  by  a  rail- 
road company  are  to  be  treated  as  other  buildings  or  as  part  of  the 
road  is  a  question  on  which  the  authorities  are  not  entirely  har- 
monious. The  prevailing  view,  however,  is  to  treat  them  as  part  of 
Ihe  road,  so  that  a  lien  for  work  done  on  them  would  extend  over  the 
road  as  entirety.**®  It  makes  no  diiference  whether  the  land  on 
which  it  stands  was  acquired  by  the  company  by  condemnation  or. 
purchase."*  And  the  rule  applies  also  to  a  dock  built  on  railroad 
land."®  A  contrary  view,  however,  was  taken  in  Connecticut  under 
a  peculiar  state  of  facts.  The  depot  in  question  in  that  suit  was 
built  on  land  of  a  third  person,  who  had  agreed  to  donate  the  land  to 
the  company  as  soon  as  the  depot  was  built  on  it.  The  court  held 
that  the  company  had  an  equitable  title  to  the  land  as  soon  as  the  de- 
pot was  finished,  and  that  a  lieu  for  building  the  depot  existed  on  this 
equitable  title  superior  to  a  previous  mortgage  of  all  the  railroad 
company's  property."*     And  in  one  case  in  New  York  a  lien  was  al- 

be  subject  to  such  lien.  Naticmnl  Foundry  &  Pipe  Works  v.  Oconto  Water  CJo.^ 
52  Fed.  43. 

lesNellson  v.  Ruilroad  CJo.,  1  N.  W.  434,  51  Iowa,  187;  New  England  Car 
Spring  Co.  V.  Baltimore  &  O.  R.  Co.,  11  Md.  81,  overruling  on  this  podnt  Den- 
mead  V.  Bank,  9  Md.  184. 

i»«  Knapp  V.  Railway  Co.,  74  Mo.  374. 

icT  Breed  v.  Nagle,  46  Ga.  112. 

108  Coe  V.  Railway  Co.,  31  N.  J.  Eq.  105;  Skralnka  v.  Rohan,  18  Mo.  App. 
340;  Breeze  v.  Railway  Co.,  2G  Grant  (U.  C.)  225;  King  v.  Alford,  9  Ont  643; 
Toledo,  D.  &  B.  R.  Co.  v.  Hamilton,  10  Sup.  Ct  546,  134  U.  S.  296.  Contra, 
Hill  V.  Railroad  Co..  11  Wis.  214. 

1B8  Skralnka  v.  Rohan,  18  Mo.  App.  340. 

i«o  Toledo,  D.  &  B.  R.  Co.  T.  Hamilton,  10  Sup.  Ct.  546,  134  U.  S.  206. 

i«i  Botsford  Y.  Railroad  Co.,  41  Conn.  454. 
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lowed  on  a  roondhonse  under  the  general  mechajoic's  lien  laws,  no  dis- 
CDflsion  of  their  applicability  to  railroad  property  being  made.^^' 

Bridgres. 

§  192.  It  would  seem  that  bridges,  fitill  more  than  depots,  were 
part  of  the  right  of  way  on  whidi  no  mechanic's  lien  would  lie  apart 
from  the  rest  of  the  road,  and  there  are  decisions  to  that  effect.^** 
But  statutes  expressly  giving  a  lien  on  bridges  have  been  held  to  in- 
clude railroad  bridges.^ '^ 

What  Labor  Gives  Lien. 

§  193.  A  day  laborer  employed  upon  the  construction  of  a  rail- 
road can  establish  a  mechanic's  lien  for  his  wages  under  a  statute  giv- 
ing a  lien  on  railroads  to  mechanics,  builders,  artisans,  workmen, 
laborers,  and  other  persons.^ ^^  And  one  who  lets  his  team  and  team- 
*5ter  to  a  subcontractor  to  do  work  in  constructing  a  railway  is  enti- 
tled to  a  lien,  under  an  act  providing  that  "whoever  performs  labor, 
or  furnishes  skill,  material,  or  machinery  for  the  construction,  altera- 
tion, or  repair  of  any  line  of  railway,"  shall  have  a  lien  to  secure  the 
contract  price  or  value  of  the  same,  upon  the  property  of  the  com- 
pany.^ ^"  It  has  also  been  held  that  the  words,  "all  persons  who  per- 
form labor  or  furnish  labor,"  embrace  the  services  of  a  civil  engine<*r 
who  actually  superintended  and  directed  the  construction  of  the 
work,**^  although  the  general  superintendent  of  a  railroad  and  a  con-  * 

102  Lumbard  v.  Railroad  Co..  64  Barb.  (N.  Y.)  609.  On  appeal  this  case  was 
roverw»d,  unless  the  plaintiff  would  remit  part  of  his  claim,  in  which  case  it 
would  be  affirmed.    Id.,  65  N.  Y.  491. 

!•>  A  mechanic's  lien  cannot  be  enforced  against  railroad  bridges  and  cul- 
verts. Graham  v.  Coalroad  Co.,  14  Bush  (Ky.)  425.  A  railroad  bridge  is  not 
a  "dwelling-house  or  other  building*'  witliin  the  lien  law.  La  Crosse  A  M. 
R.  Co.  y.  Yanderpool,  U  Wis.  }19. 

!•♦  PurteU  V.  Bolt  Co.,  42  N.  W.  265,  74  Wis.  132;  Smith  Bridge  Co.  v.  Bow- 
man, 41  Ohio  St  37,  52  Am.  Rep.  67.  This  last  dedsion  wvis  by  a  diylded 
court.  In  a  preyious  case  the  question  was  considered  an  open  one.  Ruther- 
foord  y.  RaUroad  Co.,  35  Ohio  St.  559. 

!•&  Moman  y.  CarroU,  35  Iowa,  22. 

!••  I'erry  y.  Railway  Co.,  57  N.  W.  792,  56  Minn.  306. 

i«7  Central  Trust  Co.  y.  Richmond,  N.,  I.  &  B.  R.  Co.,  54  Fed.  723.    Where 
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Btr action  company,  working  at  a  salary,  has  no  lien  for  services  ren- 
dered while  the  company  was  constructing  the  road,  he  not  being  ar 
mechanic  or  contractor,  within  the  lien  law.^*"  Nor  does  a  statute 
creating  a  lien  in  favor  of  laborers  apply  to  timekeepers  and  super- 
intendents.^**  The  word  ^laborer,''  as  used  in  statutes  giving  a  lien 
to  ^^echanics,  laborers,  and  operatives  who  have  performed  labor  or 
worked,  with  tools,  teams,  or  otherwise,  in  the  construction,  openi- 
lion,  or  repair  of  any  railroad,  locomotive,  car,  or  other  equipment  of 
a  railroad,  and  to  whom  wages  are  due  and  owing  for  such  work," 
means  one  who  performs  manual  services  in  construction,  repair,  or 
operation  contemplated  by  the  statute,  and  does  not  embrace  one  who 
may  work  in  preparing  materials  to  be  used  in  the  construction  of 
the  road.*^®  Therefore  one  who  performs  labor  in  preparing  ties  for 
a  contractor  getting  out  ties  under  contract  with  a  railroad  ccwnpany, 
to  be  used  in  repairing  its  road,  acquires  no  lien  on  the  road.^'^  Nor 
can  there  be  a  lien  on  a  railroad  for  furnishing  an  electric  lighting 
plant  to  hotel  premises  at  the  instance  of  the  railroad  company.^ ^* 
But  under  a  statute  giving  a  lien  for  labor  "in  constructing  or  im- 
proving the  roadbed,"  a  mechanic's  lien  may  exist  for  taking  down 
houses,  and  for  putting  in  temporary  bridges,  sewers,  water  and  gas 
pipes,  necessary  for  the  construction  of  a  railroad  tunnel."' 

§  194.  A  statute  giving  a  lien  on  railroads  for  30  days'  labor  doeS 
not  require  the  claimant  to  work  for  30  consecutive  days.^^*     Nor 

engineers  are  engaged  in  laying  out  a  railroad  under  a  contractor  whose  con- 
tract provides  that  the  railroad  company  shall  pay  for  their  services,  they  are 
entitled  to  recover  directly  from  the  company,  and  to  have  liens  against  its 
property.    Geintnil  Trust  Co.  v.  Oondon,  67  Fed.  84,  14  C.  C.  A.  314. 

i«8  McDonald  v.  Railroad  Oo.,  24  S.  W.  252,  93  Tenn.  281. 

i«»  Missouri,  K.  &  T.  Ry.  Co.  v.  Baker,  14  Kan.  5G3;  Blanchard  v.  Railway 
Co.,  32  Atl.  890,  87  Me.  241. 

17  0  St.  Lrouis,  A.  &  T.  Ry.  Co.  v.  Mathews,  12  S.  W.  976,  75  Tex.  92. 

iTi  St.  Louie  S.  W.  Ry.  Co  v.  Lyle,  26  S.  W.  264,  6  Tex.  a  v.  App.  753. 

17  2  Industrial  &  Mining  Guaranty  Co.  v.  BlQptrical  Supply  Co.,  7  C.  C.  A. 
471,  58  Fed.  732. 

17  3  Andrews  v.  Railroad  Co.,  16  Mo.  App.  299.  This  case  poiaeUcally  over- 
rules a  preyioufi  decision  which  held  that  there  oould  be  no  lien  on  the  com- 
pleted roadbed  for  materials  furnished  for  temporary  structures  only,,  and. 
never  incorporated  in  the  permanent  work.  Koapp  v.  Railway  Co.,  6  Mo.  App. 
205. 

174  Peters  v.  Railroad  Co.,  24  Mo.  586. 
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does  such  a  statute  allow  the  laborers,  where  the  work  has  been  doue 
by  contract,  to  impose  upon  the  owner  of  the  work  any  high*»r  duty  or 
further  payment  than  he  by  his  contract  has  imposed  on  himself."'^ 
Where  a  construction  contract  for  building  a  railroad  was  set  aside, 
at  the  instance  of  the  railroad  company,  as  ultra  vires,  with  an  allow- 
ance of  compensation  to  the  contractor  for  work  actually  performed 
by  him,  it  was  held  that  for  the  sum  so  allowed  him  he  was  entitled 
to  a  contractor's  lien.*^*  A  statute  giving  a  lien  to  persons  who 
shall  perf onn  any  labor  on  or  for  the  benefit  of  any  railroad  extends 
its  benefits  to  a  contractor  who  furnished  work  and  labor  in  the  con- 
struction of  the  road.""  Under  the  Kentucky  statute  relative  to  me- 
chanics' liens  upon  railroads,  there  can  be  no  lien  for  money  ex- 
pended in  acquiring  rights  of  way,  paying  salaries  or  expenses  of  a 
construction  company,  paying  a  commission  for  guarantying  a  con- 
tract of  such  company,  or  for  legal  expenses.^  ^* 

What  Materials  are  liienable. 

§  195.  Materials  furnished  to  a  contractor  for  the  construction  of 
a  railroad  and  used  by  him  for  that  purpose  are,  in  the  eye  of  the 
law,  furnished  to  the  railroad.""  Under  a  statute  giving  a  me- 
chanic's lien  for  materials  furnished  to  a  railroad  company,  it  is  not 
necessary  to  show  that  the  materials  were  used  in  the  construction  of 
the  road,^**  though  there  can  be  no  lien  on  the  road  for  articles  fur- 
nished to  a  railroad  company,  such  as  trucks,  scales,  and  letter- 
presses, which  cannot  pass  into  the  structure  of  the  road.^"*  And 
the  fact  that  a  railroad  company  conti-acted  for  a  large  number  of 
ties,  with  the  intention  of  building  a  road  much  longer  than  that 
^vhich  was  actually  constructed,  will  not  deprive  the  material  man  of 
his  lien  for  the  entire  quantity  actually  furnished,  nor  from  enforcing 
it  as  against  the  portion  of  the  road  constructed,  though  all  the  ties 

iTc  Herrin  v.  Warren,  61  Miss.  509. 
i^e  New  C5aeae  N.  Ry.  Co.  v.  Simpson,  26  Fed.  133. 
17T  Cooper  T.  Gaboury,  16  C.  C.  A.  112,  69  Fed.  7. 

178  Richmood  A  I.  Const.  Co.  v.  Richmond,  N.,  I.  A  B.  R.  Co.,  15  C.  C.  A. 
289,  68  Fed.  105. 
i7»Heitzel]  v.  Railroad  Co.,  77  Mo.  315. 

i»o  Central  Trust  Co.  of  New  York  v.  Chicago,  K.  &  T.  Ry.  Co.,  54  Fed.  GUS. 
i«i  Centnl  Trust  Go.  y.  Texas  &  St  L.  Ry.  Co.,  27  Fed.  178. 
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were  not  used  therein.**^  Under  a  statute  which  provides  for  a  me- 
chanic's lien  in  favor  of  any  person  '^furnishing  material  of  any  kind 
to  be  used  in  the  construction/'  etc.,  such  a  lien  is  authorized  upon  a 
railway  for  giant  powder  furnished  to  a  contractor,  and  used  in  pre- 
paring the  roadbed.^*'  But  an  act  providing  that  when  material 
shall  have  been  furnished  or  labor  performed  in  the  construction,  re- 
pair, and  equipment  of  any  railroad,  such  laborer  and  material  man, 
contractor  or  subcontractor,  shall  have  a  lien  therefor,  does  not  give 
a  lien  for  materials  furnished  by  dealers  to  a  subcontractor,  to  be 
used  in  the  erection  of  boarding  houses  for  men,  and  stables  for 
horses,  employed  by  such  subcontractor  in  the  construction  of  a  rail- 
road, because  such  materials  are  not  used  in  the  construction  of 
the  road.^**  And  bills  for  the  keep  of  teams,  for  feed  furnished,  and 
for  clothing  and  board  of  men  employed  on  the  road,  do  not  come 
'Within  the  protection  of  such  an  act.*** 

§  196.  Under  a  statute  which  provides  that  "whoever  furnishes 
any  labor,  skill,  and  material  for  constructing,  altering,  or  repairing 
any  line  of  railway,''  within  this  state,  **by  virtue  of  any  contract  with 
the  owner,  or  subcontract  with  any  original  contractor  with  such  own- 
er, shall  have  a  lien"  to  secure  payment  therefor,  it  is  not  essential  to 
the  enforcement  of  the  lien  of  a  subcontractor  that  the  materials 
should  have  been  delivered  to  the  original  contractor  within  the  lim- 
its of  the  state.**'  And  it  is  held  in  Kentucky  that  where  supplies, 
suitable  either  for  the  construction  of  the  unfinished  part  of  a  railroad 
or  the  carrying  on  of  the  finished  part,  are  furnished  without  any  con- 
tract as  to  how  they  shall  be  used,  the  material  man  has  a  lien  under 
Act  Ky.  March  20,  1876,  for  the  part  actually  used  in  operating  the 
railroad,  and  another  lien  under  Act  March  27, 1888,  for  the  part  ac- 
tually used  for  construction  and  repairs;  but  where  fie  has  lost  the 
lien  under  the  latter  act  because  of  a  failure  to  file  his  statement 
within  60  days,  the  burden  of  proof  is  on  him  to  show  what  part  of 

i«2  Nellson  v.  Railroad  Co.,  3  N.  W.  779,  51  Iowa,  714. 
188  Giant-Powder  Co.  v.  Oregon  Pac.  Ry.  Co..  42  Fed.  470. 

186  Stefwart-Chute  Lumber  Oo.  v.  Missouri  Pac.  R.  Co..  49  N.  W.  769,  33  Neb. 
29,  overruling  Stewart-Chute  Lumber  Co.  v.  Missouri  Pac.  Ry.  Co.,  44  N.  W. 
47,  28  Neb.  39. 

i8»  Dudley  v.  Railway  Co.,  82  N.  W.  884,  65  Mich.  655. 

187  Thompson  v.  Railway  Co.,  47  N.  W.  259,  45  Minn.  13. 
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the  supplies  was  actually  used  for  the  operation  of  the  road.^**  A 
statute  providing  that  no  railroad  company  shall  create  any  lien  on 
its  property  which  shall  be  valid  as  against  judgments  'for  timber 
furnished  and  work  and  labor  done  on,  or  for  damage  to  persons  and 
property  in  the  operation  of,  its  railroad  in  this  state,''  does  not  in- 
clude material  furnished  and  work  done  in  the  creditor's  machine 
shops  on  locomotives;  or  railroad  supplies,  such  as  tools,  spikes,  and 
hardware.^** 

Sailroad  Contractors. 

§  197.  A  lien  given  to  "contractors  to  build  railroads/'  is  confined 
to  those  contractors  employed  by  the  person  or  company  owning  tht? 
railroad,  and  does  not  extend  to  subcontractors  who  procure  the  work 
to  be  done  on  their  own  account  in  pursuance  of  a  contract  between 
themselyes  and  the  primary  contractors.^'**  Railroad  contractors 
are  not  entitled  to  liens  under  laws  in  favor  of  laborers,^*^  or  in  favor 
of  laborers  and  employ^a,^**  or  in  favor  of  mechanics,  operatives,  and 
laborers.*  "^  Those  who  supply  men  and  teams  for  work  on  a  rail- 
road and  superintend  their  work  themselves  are  contractors,***  but 
one  who  agrees  to  furnish  ties  for  a  railroad  is  not  a  contractor.**^ 
In  a  recent  case  in  Tennessee  it  appeared  that  a  railroad  construction 
<'ompany  organised  a  railroad  company;  controlled  its  stockholders; 
had  its  officers  elected  officers  thereof;  took  its  stock  and  bonds, 
raising  therefrom  the  railroad  company's  only  assets,  which,  it  also 
expended;  made  a  contract  for  construction,  specifying  only  that  the 
road  should  be  of  a  certain  width,  and  providing  a  certain  compen- 
sation, which  was  thereafter  increased.     The  railroad  company  had 

i8«  Tod  V.  Rail^wy  Co.,  3  C.  C.  A.  CO,  52  Fed.  241.  and  6  U.  S.  App.  180. 

!»•  CbattBDooga,  R.  &  C.  R.  Co.  v.  Evans,  14  C.  C.  A.  116,  66  Fed.  809. 

!»•  Cartter  v.  Gonatruction  Co.,  15  S.  E.  36,  89  Ga.  158. 

!•!  Tyler  Tap  R.  Co.  v.  Drlscol,  52  Tex.  13;  Central  &  M.  R.  Co.  v.  Henning. 
Id.  466.  But  a  statute  giving  Ueos  to  persons  who  perform  labor  on  railroads 
has  been  held  to  include  contractors.  Couper  v.  Gaboury,  16  C.  C.  A.  112,  60 
Fed.  7. 

i«  Tod  T.  Railway  Co.,  3  C.  C.  A.  60,  52  Fed.  241. 

!•«  Parks  V.  Locke  (Tex.  Civ.  App.)  25  S.  W.  702. 

io«  Tod  T.  Railway  Co.,  8  C.  C.  A.  60,  52  Fed.  241;  Parks  v.  Locke  (Tex. 
Civ.  Ap|).>  25  S.  W.  702. 

i«B  Hart's  Appeal,  96  Pa.  St.  355. 
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no  books  for  three  years  after  its  organization,  and  performed  no 
corporate  acts  except  to  make  contracts  with  the  construction  com- 
pany. It  was  held  that,  as  far  as  creditors  were  concerned,  the  two 
companies  were  one,  so  that  a  person  who  contracted  with  the  con- 
struction company  to  do  work  on  the  road  was  entitled  to  a  lieu  an 
an  original  contractor  with  the  railroad  company.***  But  where 
one  railroad  company  sells  its  road  to  another  before  completion,  and 
agrees  to  complete  the  same,  the  seller  is  a  contractor,  and  persons 
working  under  it,  by  contract  with  the  seller,  made  after  the  sale,  are 
subcontractors.  *  •  ^ 

Subcontractors. 

§.  198.  A  subcontractor  has  no  lien  under  an  act  giving  a  lien  to 
contractors  and  certain  others  who  work  and  labor  in  the  constnic- 
lion  of  a  railroad,  but  not  expressly  naming  subcontractors.* ••  As  a 
general  rule,  where  railroad  subcontractors  have  liens  they  must, 
like  other  subcontractors,  notify  the  railroad  company  of  the  con- 
tractor's failure  to  pay  them,  their  lien  being  limited  to  the  amount 
due  the  original  contractor  at  the  time  such  notice  is  served.**'  But 
in  Indiana  the  law  provides  that  all  persons  who  shall  perform  work 
or  labor  in  the  construction  of  a  line  of  railroad,  whether  for  thv 
company  owning  such  railroad  or  for  a  contractor  thereof,  shall  have 
n  lien  upon  the  right  of  way  and  franchises  of  such  railroad.  And 
under  this  law  it  has  been  held  that  it  is  no  defense  to  an  action  by  a 
laborer  to  enforce  his  statutory  lien  that  his  labor  was  performed  for 
a  contractor  who  has  been  paid  in  full  by  the  company.***     Where 

i»«  iMcDonald  r.  Railroad  Oo.,  24  S.  W.  252,  98  Tenn.  281. 

107  Templin  v.  Railway  Co.,  35  N.  W.  G34,  73  Iowa,  548. 

i»8  Tucker  v.  Railway  Co.,  20  S.  W.  375,  59  Arit.  81.  Nor  has  he  a  Men  under 
a  statute,  giving  a  lien  to  "mechanics,  laborers,  and  operatiyes"  performing  la- 
bor or  working  with  tools  or  teams  in  the  construction  of  a  railroad  "to  whom 
wages  are  due"  for  any  such  work.  Krakaner  v.  Locke  (Tex.  Civ.  App.)  26  S. 
W.  700. 

i»»  Central  Trust  Co.  v.  Bridges,  6  C.  C.  A.  530,  67  Fed.  753;  Sandval  v. 
Ford,  8  N.  W.  324,  55  Iowa,  401;  Rowland  v.  Railroad  Co.  (Iowa)  16  N.  W. 
355. 

200  Indiana  I.  &  I.  R.  Co.  r.  Larrew,  80  N.  E.  617,  130  Ind.  Sup.  868.  A  day 
laborer  employed  by,  and  a  man  who  furnishes  material  to,  a  contractor  on 
railroad  construction,  are  not  subcontractors,  within  the  meaning  of  the  In- 
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a  contract  for  the  construction  of  a  railroad  provided  tliat  the  work 
should  be  so  done  as  not  to  relieve  the  general  contractor  from  im- 
mediate charge  and  responsibility  for  the  work,  and  authorized  the 
company  to  pay  the  monthly  balances  for  all  work,  materials,  and 
supplies  furnished  for  the  construction,  and  deduct  the  amount  from 
the  monthly  estimates  due  the  contractor,  it  was  held  that  under 
this  contract  work  done  and  materials  furnished  under  a  subcon- 
tract could  be  regarded  as  done  and  furnished  under  the  general 
contract;  and  that  a  lien  therefor  could  be  enforced  against  the  rail- 
road company,  under  a  statute  which  gave  to  every  material  man  and 
laborer  furnishing  materials  and  doing  work  for  a  contractor  with  a 
railroad  corporation  a  lien  on  the  property  of  the  corporation.'**^ 
But  a  statute  giving  a  lien  on  railroads  for  materials  '^furnished  by 
contract  with  the  company'^  does  not  apply  to  one  furnishing  mate- 
rials to  a  contractor.**-  And  a  vote  of  railroad  directors  to  pay  a 
subcontractor  f2,200  on  an  order  from  the  contractor  does  not  con- 
stitute an  assent  to  the  subcontract.*** 

* 

Laborers  Employed  by  Subcontractors. 

§  199.  In  Illinois  ***  and  Florida  **•  the  statutes  giving  liens  on 
railroads  do  not  extend  beyond  subcontractors.  But  in  other  states 
the  rule  is  different.  Thus  laborers  and  mechanics  employed  by 
subcontractors  in  the  building  of  a  railroad  are  held  to  be  within  the 

dlana  lien  law.    Fanners'  Loan  &  Trust  Oo.  v.  Oanada  &  St.  L.  Ry.  Co.,  26 
N.  E.  784,  127  Ind.  250. 
«oi  Sotomon  v.  Nicholas,  1  N.  B.  901,  113  111.  351. 

202  Arbuckle  v.  Railroad  Co.,  81  lU.  429. 

203  Benedict  v.  Railroad  Oo.,  24  Ooim.  320. 

204  Cairo  &  St.  L.  R.  C3o.  v.  Watson,  85  111.  531.  The  statute  construed  In 
this  case  provided  that  "erery  person  who  shall  hereafter,  a^  subcontractor, 
material  man,  or  laborer,  furnish  to  any  contractor''  any  labor  or  material, 
should  have  a  lien.  It  was  held  that  one  fumtohing  materials  to  a  sub-con- 
tractor bad  no  lien  on  the  railroad. 

ao6  Howard  v.  Moore,  20  Fla.  103.  In  this  case  the  court  said:  "Our  statute 
pcoTldes  for  payment  of  sums  due  for  services.  This  language  implies  the  ex- 
istence of  a  contmct  A  person  who  does  labor  under  oontract  with  the  com- 
i»ny  has  a  lien.  It  may  be  also  that  one  who  labors  for  a  contractor  has  a 
lien.  As  to  laborers  under  a  subcontractor,  however,  there  is  no  privity  he- 
tween  them  and  the  company." 
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protection  of  the  Kansas  statute  in  favor  of  "all  laborers,  mechanics, 
and  material  men."  ^®'  In  Texas  it  has  been  held  that  a  statute 
which  declared  that  for  labor  performed  "either  at  the  instance  of  said 
company,  a  contractor  or  subcontractor  or  agent  of  said  company/' 
a  lien  should  be  decreed,  by  its  express  terms  created  the  necessary 
privity  between  a  laborer  and  the  company  to  enable  the  former  to 
maintain  directly  against  the  latter  an  action  to  enforce  the  lien.*®^ 
In  Minnesota  it  is  held  that  the  mechanic's  lien  law,  providing  that 
"whoever  furnishes  any  labor,  skill,  or  material  for  constnicting  any 
bridge  or  other  structure  appertaining  to  any  line  of  railway  by  virtue 
of  any  contract  with  the  owner,  or  by  virtue  of  any  subcontract  with 
any  original  contnictor  with  such  owner,  shall  have  a  lien  to  secure 
the  payment''  therefor,  gives  the  right  to  a  lien,  not  only  to  con- 
tractors with  the  oiiginal  contractor,  but  also  to  subcontractors  in 
the  second  degree.*^*  And  in  Indiana  it  was  held  that  under  an  act 
providing  that,  if  the  work  is  done  in  pursuance  of  a  contract  with 
any  subcontractor  of  a  railroad  corporation,  the  person  performing  it 
need  not  give  notice  to  the  corporation  to  entitle  him  to  a  lien,  but. 
the  performing  of  the  work  shall  be  sufficient  notice,  no  notice  to  the 
railroad  company  was  necessary,  further  than  the  filing  of  claim  of 
lien,  to  entitle  a  foreman  of  the  subcontractors  to  maintain  an  action 
against  it  for  his  services.-^®  AVliile  in  New  York,  Vermont,  and 
Missouri,  under  statutes  that  gave  liens  to  laborers  employed  by  "any 
contractor  for  the  construction  of  any  part  of  a  railroad,"  liens  have 
been  allowed  to  railroad  laborers  in  the  service  of  subcontractors.^^* 

aoe  Maun  v.  Con-ijjran,  28  Kan.  194. 

207  Austin  &  N.  W.  Uy.  Co.  v.  Daniels,  62  Tex.  70. 

208  Spafford  v.  Duluth,  R.  W.  &  S.  R.  Co.,  51  N.  W.  469,  48  Minn,  515. 
200  Ferguson  v.  Despo,  34  N.  E.  573,  8  Ind.  App.  523. 

210  Kent  V.  Railroad  Co..  12  N.  Y.  628;  Branin  v.  Railroad  Co..  31  Vt.  214; 
Peters  v.  Railroad  Co.,  24  Mo.  586.  The  statutes  const inied  in  these  eases  were 
alike,  and  the  two  latter  t-ases  follow  tlie  firat  one,  wliich  proceeds  upon  the 
theory  that  '*eoutractor"  includes  "subcontractor."  a  doctrine  to  which  most 
courts  at  the  present  day  would  hesitate  to  give  an  unqualified  assent.  See 
post,  §  239. 
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Assig^niHeiit  of  Railroad  Liens. 

§  200.  As  a  general  rule,  the  lien  of  a  laborer  upon  a  railroad  for 
the  account  due  him  is  not  assignable,- ^^  and  a  subcontractor  can- 
not, on  paying  the  wages  of  his  employes,  take  an  assignment  of 
their  liens,  and  enforce  them  against  the  road,  since  the  liens  are  ex- 
tinguished by  the  payment  of  the  wages.^*^  If  a  party,  at  the  re- 
quest of  a  railway  company,  takes  up  certificates  of  indebtedness  is- 
sued by  it  to  its  laborers  for  work,  and  to  procure  board,  and  to  ena- 
ble boarding-house  keepers  to  obtain  groceries  and  provisions  for 
hands  engaged  in  the  construction  of  the  road,  with  an  agreement  to 
settle  with  him  for  the  same,  such  party  will  be  entitled* to  recover 
of  the  company  the  amount  of  such  advances,  even  though  he  is  not 
entitled  to  any  lien  against  the  company  or  its  property.^ ^'  Charges 
for  work  done  on  a  railroad  under  two  distinct  contracts  cannot  be 
blended  together  in  one  mechanic's  lien  where  one  contract  was  per- 
formed by  the  party  claiming  the  lien  and  the  other  by  his  assignor.^^* 

Priorities  between  Liens  and  Mortgages. 

§  201.  As  a  general  rule,  those  having  claims  for  labor  performed 
on  a  railroad  cannot,  although  their  claims  are  the  subject  of  lien,  be 
prefeiTed  to  creditors  under  a  mortgage  of  prior  date.'*'    But  under  a 

2J»  C«iro  &  V.  R.  Co.  v.  Fackuey,  78  HI.  11<>:  Fmiley  v.  Winchester  &  B.  R. 
Co.  (Ky.)  29  S.  W.  446;  Brown  v.  Railway  Co.,  36  Mo.  App.  458;  Central  Trust 
Co.  V.  Bridges.  6  C.  C.  A.  539,  57  Fed.  753.  Contra.  Dudley  v.  Railway  Co.. 
32  N.  W.  884,  65  Mich.  665.  In  O'Connor  v.  Railrofld  Co.  (Mo.  Sup.)  20  S.  W. 
16,  it  is  said  th&t  such  a  Hen  is  assignable  after  the  claim  has  been  filed,  but 
not  before.  See  ante.  H  9-12. 
.  »i2  Krakaner  v.  Loclte  (Tex.  Civ.  App.)  25  S.  W.  7(X). 

2i»  Cairo  &  V.  R.  Go.  v.  Fackuey,  78  111.  116. 

S14  O'Connor  v.  Current  River  R.  Co.  (Mo.  Sup.)  20  S.  W.  16. 

»i4Tomniey  v.  Railroad  Co.,  7  Fed.  42!),  4  Hughes.  640;  Toledo,  D.  &  B.  R* 
Co.  V.  Hamilton,  10  Sup.  Ct.  54ft,  134  U.  S.  296;  Coe  v.  RailixMid  Co.,  31  N.  J. 
Eq.  105;  Bear  v.  Railway  Co..  48  Iowa,  619.  It  has,  however,  been  held  in  In- 
diana that,  in  the  absence  of  proof  that  the  bolder  thereof  is  a  bona  fide  holder, 
the  lien  of  a  mortgage  on  a  railroad,  given  to  a  contractor  before  its  com»truc- 
tiou,  and  assigned  by  him,  is  Inferior  to  liens  of  laborers  and  material  men  for 
the  subsequent  construction  of  the  road.  Farmers'  Loan  &  Trust  Ck>.  v.  Can- 
ada &  St  L.  Ry.  Co.  (Ind.  Sup.)  26  N.  E.  784. 
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statute  making  mechanics'  liens  superior  to  prior  mortgages,  so  far  as 
the  ^'building,  erection  and  improvement"  were  concerned,  it  has  been 
held  in  a  case  where  a  contmctor  furnished  labor  and  materials  upon 
a  section  of  a  railroad  then  in  process  of  construction,  and  there  was 
a  pre-existinj?  and  dulj-recorded  mortgage  executed  by  the  company 
on  its  entire  line  of  road  to  secure  its  bonds,  that  on  filing  his  claim 
within  the  time  and  in  the  mode  prescribed  by  the  statute  he  had,  as 
against  the  mortgagees,  a  paramount  lien  upon  the  entire  road.**** 
But  under  such  a  statute  the  lien  of  a  mechanic  fob  repairs  upon  a 
comi)leted  railway  is  not  paramount  and  superior  to  the  lien  of  a 
mortgage  executed  after  the  commencement  and  before  the  comple- 
tion of  the  road.*^^  Where  the  statute  makes  laborers'  liens  on  rail- 
roads superior  to  mortgages,  priority  will  only  be  given  to  the  liens 
of  those  laborers  who  have  duly  perfected  their  liens  according  to  the 
requirements  of  the  statute.*"  In  a  recent  case  in  Nebraska  it  aj)- 
peared  that  an  investment  company  and  certain  individuals  agreed 
that  the  former  should  furnish  the  money  necessary  for  the  constnic 
tion  of  a  railroad,  and  take  the  latter's  notes  therefor,  their  payment 
to  be  guarantied  by  an  existing  railroad  company  controlled  by  such 
individuals;  that  they  should  incorporate  the  proposed  railroad,  and 
cause  to  be  executed,  in  its  name,  a  mortgage  on  its  property  to  se- 
cure its  bonds,  to  be  deposited  with  the  investment  company  as  col- 
lateral security  for  said  notes.  At  the  date  of  the  record  of  such 
mortgage,  the  proposed  company  had  acquired  no  property,  and  had 
done  nothing  but  file  its  certificate  of  incorporation,  and  name  its 
directors  and  officers,  as  the  investment  comT>any  knew.  The  money 
was  paid  over  by  the  investment  company  to  the  said  individuals,  who 
were  officers  of  the  proposed  railroad  company,  to  be  expended  in  the 
construction  of  said  proposed  railroad,  and  they  made  contracts  in 
the  name  of  such  railroad  company  for  labor  and  material,  but  failed 
to  pay  therefor.  On  this  state  of  facts  it  was  held  by  a  divided  court 
Ihat  the  investment  company  was  a  promoter  and  builder  of  the  rail- 
road, and  was  not  entitled  to  have  the*  mortgage  decreed  a  lien  on 

2i«  Brooks  V.  Railway  Co.,  101  U.  S.  443. 
21T  Bear  v.  UaUway  Oo.,  48  Iowa,  619. 

318  Jessup  y.  Railroad  Co.,  Fed.  Cas.  No.  7,299,  3  Woods,  441;  Central  Trust 
Oo.  V.  Bridges,  6  C.  C.  A.  539,  57  Fed.  753. 
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the  property  and  franchises  of  the  railroad  constructed  superior  to 
the  statutory  liens  for  labor  and  material.'** 

§  202.  A  railroad  contractor  is  not  estopped  from  asserting  that 
his  lien  is  superior  to  a  mortgage  on  the  road  by  the  fact  that  he  is 
a  stockholder  in  a  corporation  that  has  guarantied  the  mortgage 
bonds.**®  Where  the  receiver  of  a  railroad  appointed  in  a  suit  begun 
after  a  lien  claim  had  been  filed,  and  in  which  the  lien  claimant 
was  not  a  party,  had  been  authorized  by  the  court  to  build  a  consid- 
erable extension  of  the  road,  and  in  payment  therefor  to  issue  certifi- 
cates which  should  be  a  first  lien  upon  the  entire  line,  it  was  held 
that,  in  the  absence  of  a  showing  of  some  peculiar  exigency  which 
rendered  the  extension  necessary  to  protect  the  rights  of  the  parties  in 
interest,  the  mechanic's  lien  would  not  be  displaced  by  the  indebted- 
ness so  created.***  The  general  subject  of  the  relation  between  me- 
chanics' liens  and  mortgages  is  treated  of  more  at  length  elsewhere.*** 

Other  Characteristics  of  Bailroad  Liens. 

« 

§  203.  A  contractor  who  has  a  lien  on  a  railroad  has  no  right  to 
enjoin  tl^e  operation  of  the  road  in  the  absence  of  any  showing  that  its 
operation  threatens  to  destroy  the  value  of  his  lien.***  It  makes  no  dif- 
ference in  the  right  to  a  lien  on  a  railroad  whether  the  road  is  owned 
by  an  incorporated  company,  a  firm,  or  individuals  in  common.^-* 
Under  the  Arkansas  statute  mechanics'  liens  on  railroads  continue 
for  the  space  of  one  year  after  they  accrue,***  but  in  Pennsylvania, 
under  a  legislative  resolution  declaring  it  unlawful  for  any  railroad 
company  to  execute  any  assignment,  mortgage,  transfer,  or  convey- 
ance so  as  to  defeat,  delay,  postpone,  or  endanger  contractors  or 
laborers,  it  has  been  held  that  a  contractor's  lien  is  a  permanent 
one.*** 

2i»  Kllpatrick  V.  Railroad  Co.,  57  N.  W.  064,  88  Neb.  020. 

22«  Meyer  v.  Hornby,  101  U.  S.  728. 

*"  Snow  V.  Winslow,  6  N.  W.  191,  54  Iowa,  200. 

232  See  ante,  §§  143-156,  and  post,  §&  322-^334. 

225  i>ensaco]a  &  G.  R.  Co.  y.  Spratt,  12  Fla.  26. 
224  Brown  v.  Buck,  16  S.  W.  105,  54  Ark.  453. 

226  Blown  V.  Buck,  16  S.  W.  195,  54  Ark.  453. 

2  26  Fox  V.  Seal  22  Wall.  424;  Sharookin  V.  &  P.  R.  Co.  v.  Malone,  85  Pa.  St. 
25;  Malone  y.  Railroad  Co.,  34  Leg.  Int.  438.    But  after  the  lapse  of  20  years 
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Street  Bailroads. 

§  204  The  queBtion  whether  mechanics'  liens  will  lie  on  street 
railroads  is  an  interesting  one,  that  has  not  yet  been  fnllj  settled  by 
the  courts.  On  the  one  hand,  it  has  been  hdd  in  Missouri  that  a  stat- 
ute  giving  a  lien  upon  the  roadbed  of  railroads  applied  to  horse  rail- 
roads laid  on  city  streeta"^  On  the  other  hand,  it  has  been  held  in 
Washington  that  under  an  act  giving  a  laborer's  lien  upon  a  ''rail- 
road"  or  "any  other  structure,"  and  the  land  upon  which  it  is  erected, 
laborers  cannot  have  a  lien  upon  a  street  cable  railway,  since  there 
can  be  no  lien  upon  the  land,  the  fee  of  the  street  being  in  the  city.*" 
Since  there  is  no  distinction  in  this  regard  between  horse  cars  and 
cable  cars,  these  two  decisions  are  in  direct  conflict.  The  authority 
of  the  Missouri  case  is  weakened  by  the  fact  that  it  does  not  proceed 
from  a  court  of  last  resort;  that  of  the  Washington  case  by  the  fact 
that  it  was  rendered  by  a  divided  court.  The  argument  against  the 
validitv  of  such  a  lien  is  twofold:  Fir^t,  that  there  can  be  no  lien  on 
a  structure  unless  there  can  be  a  lien  on  the  land;***  secondly,  that 
the  lien  could  not  be  enforced  except  by  taking  away  the  franchise  of 
the  company.*'®  To  this  it  may  be  answered  that  in  most  of  the 
states  mechanics'  liens  are  allowed  against  the  improvements  alone 
when  the  lien  against  the  land  fails,***  and  that  there  would  be  no 
more  interference  with  the  franchises  of  a  street-car  company  by  en- 
forcing such  liens  than  there  is  in  the  case  of  ordinary  railroad  com- 
panies.    The  better  reason  would  seem  to  show  that  mechanics'  liens 

it  will  be  presumed  that  the  debt  secured  by  such  a  lien  has  been  paid.  Hayes 
T.  Railroad  Ga,  6  Atl.  144,  113  Pa.  St.  144. 

2  27  St.  Louis  B.  &  I.  Co.  V.  Donohoe,  3  Mo.  App.  559.  It  is  not  stated  in  the 
report  whetiier  the  fee  ot  the  street  refen*ed  to  was  in  the  oity  or  in  the  owners 
of  the  abutting  lots. 

228  Front  St.  Cable  Ry.  Co.  v.  Johnson  (Wash.)  25  Pac.  10S4,  followed  by 
the  United  States  court  under  the  rule  requiring  federal  courts  to  follow  state 
courts'  eonstruotlon  of  their  own  stattutes.  Pacific  Reeling  MiUs  Co.  v.  James 
St.  Const.  Co.,  16  C.  C.  A.  C8,  68  Fed.  966. 

220  raciflc  Rolling  Mills  Co.  v.  James  St.  Const.  Co.,  16  C.  C.  A.  68,  68  Fed. 

966. 
280  Oberh<rftzer  v.  Railway  Co.,  16  Pa.  Co.  Ot.  R.  13. 
3S1  See  ante,  §  181. 

(200) 


Ch.  S)  PROPERTY    AFFECTED.  §   206 

limy  be  enforced  against  Btreet-car  companies  under  the  laws  giving: 
liens  on  railroads.*'* 

§  205.  It  has  been  held  in  Pennsylvania  that  the  stable  of  a  street 
horse-car  company  may  be  subjected  to  mechanics'  liens,***  but  that 
a  street-railway  power  house,  containing  engines  and  machinery 
used  in  propelling  electric  cars,  cannot  be  subjected  to  such  liens.^** 
The  distinction  between  these  two  cases  is  said  to  be  that,  while 
horses  are  necessarj-  to  propel  horse  cars,  yet  a  horse-car  company 
deprired  of  its  stable  might  rent  another,  while  the  building  and  ma- 
chinery containing  the  motive  power  of  a  trolley  line  is  an  integral 
and  necessary  part  of  the  road  and  franchise.**"  One  who  has  fur- 
nished materials  for  the  construction  of  the  track  and  conduit  of  a 
cable  railway  cah  have  no  lien  on  the  power  house  from  which  the 
cable  is  operated,  or  the  land  on  which  it  stands,  since  the  improve- 
ments for  which  he  furnished  materials  are  not  situated  on  the  land 
upon  which  he  claims  a  lien.*^® 

Division  V.     Ditches  and  Canals. 

In  General. 

§  206.  A  statute  giving  a  lien  on  any  ''building,  wharf,  or  other 
superstructure"  does  not  include  ditches.*"'  But  under  a  statute 
which  gives  a  lien  for  work  done  under  contract  with  the  owner  of 
any  lajid,  to  the  extent  of  his  interest,  and  provides  that  "any  person 
having  an  assignable,  transferable,  or  conveyable  interest  shall  be 

sts  See  the  dissenting  opkiloii  in  Front  St  Gable  Ry.  Go.  v.  Johnson,  25  Pac. 
1084«  2  Wash.  St.  112.  In  two  cases  in  Minnesota  mechanics'  Hens  were  en- 
forced against  cable-car  lines  on  city  streets  under  statutes  giving  liens  on  rail- 
roads, without  any  discussion  as  to  whether  these  statutes  applied  to  street-car 
lines.  Wood  v.  Railway  Co.,  44  N.  W.  308,  42  Minn.  411;  Thompson  v.  Rail- 
way Co.,  47  N.  W.  258,  45  Minn.  13. 

sss  Mcllvain  v.  RaUroad  Co.,  5  Phlla.  (Pa.)  13. 

2S4  Oberholtzer  v.  Railway  Co.,  16  Pa.  Go.  Gt.  R.  13.  The  reasoning  of  this 
case  Is  to  the  effect  that  there  can  be  no  lien  against  the  track  either,  though 
that  point  did  not  came  up  for  decision. 

»3»  Oberholtzer  v.  Railway  Co.,  10  I'a.  Co.  Gt.  R.  13. 

2>e  Pacific  Rolling  Mills  Go.  v.  James  St.  Const.  Co.,  16  C.  G.  A.  68,  OS  Fed. 

066. 
**i  EUlson  V.  Water  Co.,  12  Oal.  542. 

(201) 


i§    207  MBCHANIC3'   LIENS.  (Ch.  8 

deemed  an  owner/'  and  that  the  lien  shall  attach  to  another  or  greater 
interest  acquired  by  the  owner  after  the  commencement  of  the  work, 
•one  who  contracts  with  an  irrigation  company  to  constmct  its  ditch, 
lias  a  lien  on  the  ditch,  the  right  of  way  being  obtained  by  the  irriga- 
tion company  as  fast  as  the  ditch  was  constructed.***  Under  a  stat- 
ute giving  a  lien  on  canals  to  persons  who  do  work  or  furnish  mate- 
rials for  their  construction,  extension,  enlargement,  alteration,  or 
repair,  a  complaint  which  merely  alleges  an  indebtedness  **for  work 
and  labor  performed  by  the  plaintiff  along  the  line  of  and  upon  the 
defendant's  canal,"  without  showing  for  what  purpose  the  work  was 
done,  is  insuflficient,  even  on  default,  to  sustain  a  decree  for  a  lien.*** 
§  207.  In  a  case  in  California  a  lien  was  claimed  on  an  irrigating 
•canal.  The  canal  had  been  divided  into  two  sections,  which  were 
<?onstructed  at  different  times,  and  by  different  contractors,  the  lower 
section  being  completed  and  in  use  before  the  upp«*  section  was  be- 
gun. It  was  held,  under  a  statute  providing  that  persons  "furnishing 
materials  for  or  employed  in  the  construction  of  any  bridge,  ditch, 
flume,  or  acqueduct  shall  have  a  lien  upon  the  structure  which  they 
may  have  constructed  or  repaired,"  that  the  contractor  who  con- 
fjtructed  the  upper  section  had  a  lien  only  on  that  section  of  the 
<:anal.^*®  But  the  upper  section  of  that  canal  having  been  sold  on 
foreclosure  to  satisfy  said  lien,  it  was  held  that  the  purchaser  of  such 
$iection  at  foreclosure  sale  had  the  absolute  right  to  all  the  water 
running  through  the  ditch.** ^  It  has  been  held  in  Idaho  that  one 
who  performs  labor  in  constructing  a  branch  or  section  of  a  canal, 
under  a  contract  with  the  owner,  is  entitled  to  a  lien  on  such  branch 
or  section  for  any  balance  due  him  for  such  labor;  ***  and  in  New 
Mexico  that  a  contractor  for  the  construction  of  an  irrigation  ditch 
was  entitled  to  a  lien  on  land  appurtenant  to  the  ditch,  which  was 

33  8  Garland  v.  Irrigation  Oo.,  34  Pac.  368,  9  Utah,  350.  The  ditch  in  question 
was  constructed  over  the  public  domain,  and  Rev.  St.  U.  S.  §§  2839,  2340,  recog- 
nize the  right  to  go  on  the  public  lands,  and  to  construct  ditches  for  mining, 
agricultural,  and  other  putposes;  and  the  right  of  way  so  taken  and  held  Is 
acknowledged,  aU  patents  being  expressly  made  subject  thereto. 

230  Arkansas  River  Land,  Reservoir  &  Canal  Go.  v.  Nelson  (Colo.  App.)  36 
Pac.  307. 

**o  South  Folic  Canal  Co.  v.  Gordon,  6  Wall.  561. 

241  Reynolds  v.  Hosmer,  51  Cal.  208. 

242  Creer  v.  Canal  Co.  (Idaho)  38  Pac.  653. 
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iu<*reased  In  value  by  the  ditch,  where  it  appears  that  his  employer, 
by  contract  with  the  owner  of  such  land,  was  to  receive  a  portion  of 
the  proceeds  of  such  land  when  sold  at  an  enhanced  price  after  the 
construction  of  the  ditch,  and  that  the  owner  consented  to  the  con- 
struction.*** 

Division  VI.     Public  Property. 

Exempt  firom  Lien. 

§  208.  There  can  be  no  mechanic's  lien  on  public  property,  unless 
the  statute  creating  such  lien  expressly  so  provides,  since  such  a  lien 
would  be  contrary  to  public  policy,  and  would  also  be  incapable  of 
enforcement,  public  property  not  being  subject  to  forced  sale.***  For 
this  reason  there  can  be  no  mechanic's  lien  on  a  courthouse,**'  nor 
on  county  buildings  generally.**^     Nor  can  there  be  such  a  lien  on  a 

S4I  Ford  V.  Association  (N.  M.)  41  Pac.  541. 

244  Grifllth  Y.  Happersberger,  25  Pac.  137,  487,  86  Cal.  606;  Breneman  y. 
Harvey.  30  N.  W.  846,  70  Iowa,  479;  Knapp  v.  Swaney,  23  N.  W.  162.  56 
^licb.  345;  Board  of  Supervisors  of  Panola  Co.  v.  Oillen,  59  Miss.  198;  People 
V.  Biitler,  2  Neb.  5;  Ripley  v.  Board  of  County  Com*rs  of  Gage  Co.,  3  Neb. 
397;  Frank  v.  Chosen  Freeholders  of  Hudson,  39  N.  J.  Law,  347;  Lfconard  v. 
Brooklyn,  71  N.  Y.  498;  Portland  Lumbering  &  Mannfg  Co.  v.  School  Dist., 
13  Or.  283,  10  Pac.  350;  Wilson  v.  Commissioners,  7  Watts  &  S.  197;  City  of 
Dallas  V.  Ixx>nie,  18  S.  W.  726,  83  Tex.  Sup.  291;  Hall's  Safe  &  Lock  Co.  v. 
Sdtes,  18  S.  E.  895,  38  W.  Va.  691;  City  of  Plattevllle  v.  Bell,  28  N.  W.  404, 
•66  Wis.  326.  This,  rule  does  not  prevail  in  Kansas.  Board  of  Corners  of  JeweU 
Co.  v.  Snodgrass  &  Young  Manufg  Co.,  34  Pac.  741,  52  Kan.  253;  City  of 
Topeka  T.  Thomas  (Kan.)  40  Pac.  930.  And  in  Tx)uisiana  there  is  a  lien  on  the 
building,  but  none  on  the  land.  McKnight  v.  Parish  of  Grant,  30  La.  Ann.  361; 
Schwartz  y.  Salter.  4  South.  77,  40  La.  Ann.  264. 

249  Bouton  V.  Board  of  Supervisors  of  McDonough  Co.,  84  IlL  384;  Parke 
Co.  Com'rs  v.  O'Conner,  86  Ind.  531,  44  Am.  Rep.  338;  Godson  v.  Story  Co., 
6  N.  W.  137,  54  Iowa,  81;  Whiting  v.  Story  Co.,  6  N.  W.  137,  54  Iowa,  81; 
Knapp  V.  Swaney,  23  N.  W.  162,  56  Mich.  345;  Board  of  Supervisors  of  Panola 
Co.  V.  GiUen,  59  Miss.  198;  Snow  v.  Board  of  Com*rs  of  Durham  Co.,  17  S.  E. 
176,  112  N.  C.  335;  Wilson  v.  Huntingdon  Co.  Com'rs,  7  Watts  &  S.  (Pa.)  190; 
Atascosa  Co.  v.  Angus,  18  S.  W.  563,  83  Tex.  202.  Contra,  Board  of  Com'rs  of 
Jewell  Co.  V.  Snodgrass  &  Young  Manuf'g  Co.,  34  Pac.  741,  52  Kan.  253. 

'24 •  Lewis  V.  Chickasaw  Co.,  50  Iowa,  234;  Board  of  Supervisors  of  Panola 
Co.  V.  GiUen,  59  Miss.  198;  Ripley  t.  Board  of  County  Com'rs  of  Gage  Co.,  3 
Neb.  397;   Wilson  v.  Huntingdon  Co.  Com'rs,  7  Watts  &  S.  197;   Williams  v. 
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city  hall  **'  or  on  a  fire  tower  owned  by  the  city.***  Public  school 
buildini!^  are  also  exempt  from  mechanics'  liens.***  And  there  can 
be  no  mechanics'  liens  or  such  public  institutions  as  the  Illinois  In- 
dustrial University,**®  the  Nebraska  State  Lunatic  Asylum,**^  the 
Pennsylvania  Reform  School,***  and  Girard  College.**'  But  normal 
schools  established  and  managed  by  private  corporations,  though  sub- 
ject to  visitation  by  the  state,  are  not  public  or  quasi  public  institu- 
tions, and  therefore  their  property  is  subjoct  to  mechanics'  liens.*** 

§  209.  Public  bridges  are  not  subject  to  mechanics'  liens,***  even 
under  statutes  that  expressly  give  a  lien  on  bridges.***  For  similar 
reasons  of  public  policy  cemeteries  have  been  declared  exempt  from 

Comtrollears,  18  Pa.  St.  275;  Hall's  Safe  &  Lock  CJo.  v.  Scites,  18  S.  E.  895,  3S 
W.  Va.  (591. 

247  city  of  Platteville  v.  BeU.  28  N.  AV.  404,  G6  Wis.  320.  Contra,  City  of 
Topeka  v.  Thouias  (Kan.  App.)  40  Pac.  930.  In  I^onnsylvania,  In  counties  where 
the  mechanic's  lien  act  of  February  17,  1858,  is  in  force,  a  mechanic's  Uen  can 
1)0  filed  against  a  market  house  and  public  hall  erected  by  a  lessee  on  his  lease- 
hold.   Mountain  City  Market  House  &  Hall  As«'n  y.  Keams.  103  Pa.  St.  403. 

2*8  Lconaid  v.  Brooklyn,  71  N.  Y.  498;  Leonard  v.  Keynolds,  7  Hun,  73. 

2*8  Mayrhotfer  v.  Board  of  Education,  26  Pac.  046,  89  Cal.  110;  Florman  r. 
School  Dist.  (Colo.  App.)  40  Pac.  469;  Thouias  v.  Board  of  Educaticn  of  Urbana 
School  DLst.,  71  111.  283;  Board  of  Education  v.  Neidenberger,  78  lU.  58;  Quinn 
V.  Allen,  85  lU.  39;  Fatout  v.  Board  of  School  Com'rs,  1  X.  E.  389,  102  Ind.  223 
(overi-uling  Shattell  v.  Woodward,  17  Ind.  225);  Charnock  v.  District  Tp.  of 
Colfax,  50  N.  W.  286,  51  Iowa,  70;  Baton  v.  City  of  Monroe,  29  N.  W.  885,  6a 
Mich.  525;  Jordan  v.  Board  of  Education,  39  N.  W.  801,  39  Minn.  296;  Aber- 
crombie  v.  Ely,  60  Mo.  23;  Hastings  v.  Woods,  2  Mo.  App.  148;  PoiUon  v. 
Mayor,  etc.,  47  N.  Y.  666;  Brinckerhoff  v.  Board  of  Education,  37  How.  Prac. 
(N.  Y.)  499;  Id.,  6  Abb.  Prac.  (N.  S.)  428;  Williams  v.  Controllers,  18  Pa.  St. 
275;  Hovey  v.  Town  of  East  Providence,  20  Atl.  205.  17  U.  I.  80;  State  v. 
Tiedermann,  10  Fed.  20.  Contra,  Morse  t.  School  Dist.,  3  Allen  (Mass.)  307^ 
Wilson  V.  School  Dist.,  17  Kan.  104;   School  Dist.  v.  Conrad,  Id.  522. 

2C0  Thomas  y.  Industrial  University,  71  111.  310. 

2  61  People  V.  Butler,  2  Neb.  5. 

2&2  Patters<m  v.  Pennsylvania  Reform  Scliool,  92  Pa.  St.  229. 

2&a  Hembea*ger  v.  Kohler,  1  Wkly.  Notes  Ciis.  311. 

26*  McLeod  V.  Central  Normal  School  Ass'n,  25  Atl.  1109.  152  Pa.  St.  575,. 
and  32  Wkly.  Notes  Cas.  37. 

2  56  Commissioaers  of  IMke  Co.  v.  Norringtou,  82  Ind.  190;  Loring  v.  Small^ 
50  Iowa,  271. 

2  50  McPheeters  v.  Merlmac  Bridge  Co.,  28  Mo.  465. 
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mechanics'  liens.^*^  And  a  monument  built  by  private  subscription 
on  a  public  park  becomes  the  property  of  the  public,  and  therefore  ex- 
empt from  mechanics'  liens.^^*  Public  policy  does  not  allow  a  me- 
chanic's lien  to  attach  to  a  building,  or  machineiy  placed  therein,  con- 
stituting a  part  of  the  waterworks  belonging  to  a  city.*'*  And  the 
property  of  a  water  company  organized  under  a  legislative  charter 
which  gives  it  the  right  of  eminent  domain,  protects  it  from  com- 
Iietition,  compels  it  to  furnish  water  at  reasonable  rates,  and  provide^) 
for  the  ultimate  purchase  of  its  works  by  the  municipality,  is  exempt 
from  mechanics'  liens,  since  such  a  company  is  a  public  corpora- 
tion.*'® But  where  a  private  individual  contracts  with  a  town  to 
operate  a  s^'stem  of  waterworks,  and  supply  it  with  water^^  and  ac- 
quires land  for  a  reservoir,  and  a  right  of  way  for  pipes,  the  water- 
works and  easements  connected  therewith,  being  private  property, 
are  subject  to  mechanics'  liens.**^ 

§  210.  A  minister  plenipotentiary  of  a'foreign  power  is  not  exempt 
from  the  application  of  the  mechanic's  lien  law,  as  to  any  house  or 
building  which  is  not  used  as  a  mansion  for  purposes  connected  with 
his  representative  character;  and  where  exemption  is  claimed  it  must 
appear  by  the  proof  that  he  is  entitled  to  a  suspension  of  the  rule 
that  the  rex  rei  sitae  controls.*'*  Whether  mechanics'  liens  can  at- 
tach to  land  which  is  forfeited  to  the  United  States  for  violation  of 
the  revenue  laws  is  an  undecided  question.*'^     A  lien  may  be  en- 

26T  Beam  v.  First  Mothodlst  Episcopal  Church,  3  Clark,  343,  3  Pa.  Law  J.  28r.. 

«»»  Griffith  V.  Happcrsberger,  25  Pac.  137,  487,  86  Cal.  606. 

2  5»  Wilkinson  v.  Hoffman,  21  X.  W.  816.  61  Wis.  C37:  MoXeal  Pipe  & 
Foundry  Co.  v.  Bullock,  38  Fed.  5G5.  In  the  case  of  Harrison  &  H.  Iron  Co. 
V.  Council  Bluffs  City  Waterworks  Co.,  25  Fed.  170,  the  question  whether  me- 
chanics could  have  liens  on  city  waterworks  was  raised,  but  not  decided. 

=•0  Guest  V.  Merion  Water  Co.,  21  Atl.  1001,  142  Pa.  St.  610,  and  28  Wkly. 
Notes  Cas.  285;  Foster  v.  Fowler,  60  Pa.  St.  27.  But  in  Wisconsin  the  entire 
plant  of  a  water  company,  including  piping  laid  in  the  streets  of  a  city,  and  the 
interest  of  the  company  in  the  premises,  and  even  the  franchise  of  the  com- 
pany, arc  subject  to  the  lien  of  ttie  material  man  furnishing  the  piping.  Oconto 
Water  Co.  y.  National  Fouudi-y  &  Pipe  Works,  7  C.  C.  A.  003,  59  Fed.  10. 

2«i  McNeal  Pipe  &  Foundi'y  Co.  v.  Howlaud,  10  S.  E.  857,  111  N.  C.  615. 

"« Byrne  y.  Herran,  1  Daly  (N.  Y.)  844. 

J«3  U.  S.  V.  Mackoy,  Fed.  Cas.  No.  15,000,  2  Dill.  299;  Heidritter  v.  Oil  Cloth 
Co.,  6  Fi^  142.    Both  cases  expressly  leave  the  point  undecided. 
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forced  against  public  property  if  the  exemption  is  not  set  up  in  de- 
fense.*'* 

§  211.  It  is  held  in  Indiana  that  an  act  providing  for  the  enforce- 
ment of  a  personal  liability  where  a  lien  cannot  be  maintained  has 
no  application  to  a  county  for  which  work  has  been  done  on  its  public 
buildings,  the  intention  of  the  act  being  to  create  a  personal  liability 
in  favor  of  those  only  to  whom  a  lien  was  given.^***^  And  a  subcon- 
tractor in  Iowa  cannot  subject  the  indebtedness  of  the  county  to  his 
contractor  to  his  claim  against  such  contractor.^"  But  in  Cal- 
ifornia, under  a  statute  providing  that  a  mechanic  or  material  man 
may  give  the  owner  of  the  building  for  which  he  has  furnished  mate- 
rial or  labor  written  notice  of  his  claim,  and  that  it  thereupon  be- 
comes the  duty  of  the  owner  to  retain  sufficient  funds  to  pay  it,  a  me- 
chanic employed  by  a  subcontractor,  who  serves  the  required  notice, 
acquires  a  prior  right  to  the  fund  in  the  hands  of  the  owner  due  the 
contractor,  though  the  latter  may  not  be  entitled  to  a  lien,  the  build- 
ing being  a  public  one.*®"  And  in  Louisiana,  one  who  contracts  to 
furnish  a  parish  with  a  courthouse,  which  he  employs  A.  to  build, 
may,  until  the  building  be  accepted  by  the  parish,  be  regarded  as  the 
jiroprietor,  and  will  be  bound  to  reserve  out  of  the  moneys  coming 
to  A.,  as  his  undertaker,  enough  to  pay  a  mechanic  employed  by  the 
latter,  and  with  whose  attested  accounts  he  has  been  served,  as  re- 
quired by  the  act.^®**  While  in  Kentucky  it  is  held  that,  although 
a  mechanic's  lien  will  not  be  enforced  against  a  county  building,  not- 
withstanding the  lien  statute  excepts  no  buildings  from  its  provisions, 
yet,  if  a  contract  of  the  county  provides  that  it  should  retain  the 
in<mev  due  the  contractor  to  satisfv  the  claims  of  lienholdei-s,  the 

20  4  Van  Denburgh  v.  Pre«sid«it  &  Ti-ustees  of  Village  of  Greenbush,  66  N. 
Y.  1.  Terhaps  it  was  on  this  theor>'  that  the  supreme  court  of  Indiana  enforced 
a  mec'hanic*s  Uen  on  a  city  building  in  the  ease  of  City  of  Grawfordsvllle  v. 
Johnson,  51  Ind.  307.  The  case  contains  no  discussion  of  the  question  of  pub- 
lic poliry.  A  later  case  in  that  court  holds  that  mechanics*  liens  do  not  lie 
agalnart:  public  property,  but  does  not  refer  in  any  way  to  the  former  decision, 
rarke  Co.  Com'rs  v.  O'Onner,  86  Ind.  531. 

206  Secrist  V.  Delaware  Co.  Com'rs,  100  Ind.  59. 

200  Breneman  v.  Harvey,  30  N.  W.  846,  70  Iowa,  479. 

2C7  Bates  V.  Santa  Barbara  Co.,  27  Pac.  438,  90  Cal.  543. 

208  Hogge  V.  Taliaferro,  10  La.  Ann.  561. 
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fund  will  be  substituted  for  the  building,  and  be  subject  to  the- 
liens.*  •• 

Statutes  Allowing  Lien. 

§  212.  In  New  York  and  New  Jersey  there  are  statutes  expressly 
allowing  mechanics'  liens  against  public  buildings.  Under  such  a< 
statute  giving  a  lien  when  work  or  materials  are  furnished  upon  any 
land  whose  title  is  in  the  city  of  New  York,  and  for  the  payment  of" 
which  an  appropriation  has  been  made,  both  conditions  must  con- 
cur, or  there  can  be  no  lien.*^®  But  where  the  trustees  of  the  public- 
schools  of  the  city  of  New  York  enter  into  a  contract  for  the  building 
of  a  schoolhouse  upon  land  owned  by  the  city,  mechanics  and  materiaP 
men  who  furnish  work  and  materials  to  the  contractor  which  enter 
into  the  building  maj'  maintain  liens  against  such  building  under  the 
New  York  act  which  secures  a  lien  to  mechanics  and  others  doing 
work  and  furnishing  materials  towards  the  performing  of  any  public 
work  in  the  cities  of  the  state  of  New  York,  under  a  contract  with  the- 
city,  since  in  such  case  the  contract  is,  in  effect,  made  with  the  city,, 
through  the  school  trustees  as  its  agents.*^ ^  An  amendment  to  the- 
mechanic's  lien  law  extending  its  provisions  to  schoolhouses  includes 
contracts  with  cities  holding  the  title  to  land  on  which  the  school- 
houses  stand.*^*  An  act  giving  a  lien  for  labor  or  materials  fur- 
nished for  any  public  improvement  under  a  contract  with  any  city, 
town,  "or  other  municipality"  authorizes  such  lien  under  a  contract 
with  a  school  district.*^'  In  a  recent  New  York  case  it  appeared? 
that  materials  were  furnished  to  a  person  holding  a  contract  for  im- 
provements to  public  schools,  and  the  same  were  actually  used  in 
making  such  repairs,  partly  by  the  contractor  himself,  and  partly  un- 
der the  direction  of  the  boards  of  trustees  of  the  respective  schools- 
after  the  contractor's  abandoiunent  of  the  work.  On  these  facts  the 
court  held  that,  as  the  work  after  his  abandonment  was  done  under 
the  contracts,  and  upon  the  responsibility  of  the  contractor  and  his. 

2«»  Roe  V.  Scanlan  (Ky.)  32  S.  W.  216. 
2T0  BBSsler  v.  Putney,  53  N.  Y,  Super.  Ot.  456. 
271  BeU  V.  Mayor,  etc.,  11  N.  E.  495,  105  N.  Y.  139. 
«7«  Bell  V.  Vanderbllt,  67  How.  Prac.  (N.  Y.)  832. 

27 s  CommisMoDers  of  Public  Instruction  of  City  of  Trenton  ▼.  Fell,  29  AtL. 
816,  52  N.  J.  Eq.  688. 
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sureties,  mechanics'  Hens  filed  by  the  material  men,  as  subcontractors, 
were  valid,  and  enforceable  against  the  balances,  respectively,  of  the 
original  contract  prices  remaining  after  deducting  from  each  all  sums 
paid  the  contractor,  and  expended,  under  the  direction  of  the  trus- 
tees, in  completing.*'* 

Division  VII.     Fixtures. 

Subject  to  liien. 

§  213.  A  mechanic's  lien  on  realty  covers  all  articles  so  at- 
tached to  the  realty  as  to  be  part  of  it,  such  as  gas  fixtures,*^*  a 
T>oiler  in  a  brew  house,*'*  the  engine  of  a  steam  sa^onill,*''  the  mill 
stones  in  a  flouring  mill,*'*  the  permanent  stage  of  a  theater,*'"  a 
drain  pipe  leading  from  the  building  to  the  city  sewer,*"®  and  poles, 
wires,  lamps,  and  other  attachments  for  electric  lighting.**^  It  has 
even  been  held  that  a  mechanic's  lien  on  a  brick  3'ard  attaches  to 
small  portable  cars  carrying  500  *brick  each,  and  used  upon  tracks 
built  for  that  purpose  in  the  brick  yard,  as  such  cars  are  to  be  con- 
sidered part  of  the  realty.*®*  And  where  a  mechanic  agrees  to  furnish 
machinery  to  a  tenant,  and  attach  it  to  a  building  on  the  leased  prem- 
ises, to  be  used  by  the  tenant  in  manufacturing,  such  machinery,  when 
so  attached,  becomes  so  much  a  pai't  of  the  leasehold  that  the  me- 
chanic's lien  will  attach  to  it.*** 

2T4  ]McKee  v.  Rapp  (Super.  Ct.  N.  Y.)  35  N.  Y.  Supp.  175. 

aTi  Baum  v.  Oovert,  62  Miss.  113. 

270  Gray  v.  Holdship,  17  Serg.  &  R.  (Pa.)  413.  And  the  fiict  that  the  boiler 
has  been  severed  from  the  building  and  sold  separately  makes  no  difference. 
Id. 

2TT  Morgan  v.  Arthurs,  3  Watts  (Pa.)  140. 

278  Wademan  v.  Thorp,  5  Watts  (Pa.)  115. 

2  70  Olympic  Theatre  Case,  2  Browne  (Pa.)  275.  But  not  the  movable  scenery 
iind  flying  stages.    Id. 

sj'O  Beatty  v.  Parker,  6  N.  E.  754,  141  Mass.  523.  The  fact  that  tlie  pipe  was 
partly  in  a  street  the  fee  of  which  was  in  the  city  does  not  destroy  the  lien.    Id. 

2  81  Keating  Imp.  &  Mach.  CJo.  v.  Marshall  Electric  Light  Co.,  12  S.  W.  480, 
74  Tex.  605. 

2  82  Ourran  v.  Smith,  37  111.  App.  69. 

2 as  Hart  y.  Iron  Works,  37  Ohio  S^t.  75.  This  was  a  case  where  the  tenant 
had  the  right  of  removal.    To  the  same  effect  is  Hathaway  y,  Davis,  5  Pac. 
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§  214.  But  a  mechanic's  lien  does  not  attach  to  store  counters  not 
attached  to  the  building,  and  which  could  as  well  be  used  else- 
where/*^ nor  to  tools,  implem^its,  and  molds  used  in  a  glass  fac- 
tory,*** nor  to  materials  that  are  not  attached  to  the  realty.^** 

JAexL  on  Fixtures  Apart  from  the  Land. 

§  215.  In  some  states  a  lien  is  allowed  on  the  fixtures  apart  from 
the  land  and  the  building  with  which  they  are  connected.  Thus  the 
Kentucky  statute  provides  that  any  person  who  shall  furnish  to  a 
previous  building  anj'  machinery  or  fixtures,  alterations,  additions, 
or  repairs,  which  are  capable  of  being  removed  from  such  building 
without  material  injuiy  thereto,  shall  have  a  lien  thereon  superior  to 
all  others,  even  though  the  employer  had  no  right  to  bind  the  land  on 
which  the  building  is  located  for  a  suflBcient  estate  to  satisfy  the  liens. 
Under  this  statute  it  has  been  held  that  those  who  furnished  machin- 
ery to  the  lessee  of  a  flour  mill,  to  enable  him  to  convert  it  into  a  roller 
mill,  were  entitled,  as  against  one  holding  a  vendor's  lien  on  the  land, 
to  remove  all  such  machinery  capable  of  removal  without  serious  in- 
jury to  the  mill,  although  th^y  did  not  put  the  former  machinery  back 
in  the  condition  it  was  before  being  detached.^*^  But  a  statute  pro- 
viding that  when  one  orders  machinery  to  be  placed  on  premises  in 
which  he  has  not  an  interest  sufficient  for  a  lien  the  person  furnish- 
ing the  machinery  shall  have  a  lien  on  it,  and  a  right  to  remove  it, 
does  not  apply  to  the  pipes  of  a  water  company,  laid  through  the 
streets  of  a  town,  and  connected  with  the  pumping  works  of  the  com- 
pany, since  the  plant  is  an  integer,  and  cannot  be  separated  under  a 
lien,***  And  under  a  statute  giving  those  furnishing  machinery  for 
any  mill,  distillery,  or  other  manufactory  a  lien  separately  or  jointly 
upon  the  buildings  and  the  owner's  interest  in  the  land,  no  lien  can 

29,  32  Kan.  093.  A  contrary  mle  formerly  prevailed  in  Pennsylvania  when  me- 
chanics' Hens  were  not  aUowed  on  leaseholds.    White's  Appeal,  10  Pa.  St.  252. 

2S4  Baum  v.  Covert,  62  Miss.  113. 

tsB  Haenssler  v.  Glass  Ck).,  52  Mo.  452. 

>••  Hinckley  &  Bgery  Iron  Co.  v.  James,  51  Yt.  240;  Lee  v.  King,  13  South. 
5(MS,  90  Ala.  246. 

287  siocum  V.  Caldwell  (Ky.)  13  S.  W.  10(59. 

2««  Oconto  Water  Co.  v.  National  Foundry  &  Pipe  Works,  7  C.  C.  A.  603.  69 
Fed.  19. 
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be  acquired  upon  specific  articles  furnished  for  a  building,  as  distinct 
from  the  building,  but  only  upon  the  building  in  which  they  are  pla- 
ced, or  on  the  land  whereon  they  are  placed,  or  both.**'  And,  even 
though  the  statute  gives  a  lien  on  the  interest  of  the  owner  of  the 
building,  and  also  on  the  specific  fixtures  or  materials  furnished,  a 
specific  lien  does  not  Ho  on  the  materials  apart  from  the  owner's  es- 
tate in  the  building  where  the  materials  are  used  merely  for  repairs, 
and  are  so  merged  in  the  freehold  as  to  be  incapable  of  severance.**^ 
A  statute  giving  a  lien  for  machines  "erected,  constructed,  or  re- 
paired" applies  only  to  fixed  or  stationary  machines,  and  not  to  coal 
cars  belonging  to  a  railroad  company.**^  Where  a  lien  is  allowed  on 
the  machinery  furnished  apart  from  the  land,  one  furnishing  ma- 
chinery necessary  to  render  available  the  property  on  which  it  is 
erected — ^as  a  steam  train  to  a  sugar  house — will  not  be  subordinat- 
<'d  to  the  lien  for  the  unpaid  purchase  money  for  the  land;  the  same 
not  being  such  a  fixture  as  a  lessee  would  have  the  right  to  remove.*^* 
§  216.  It  has  been  held  in  Maryland,  under  a  statute  making  ma- 
chines subject  to  liens  "in  like  manner"  as  buildings,  that  liens  on  ma- 
chines were  therefore  subordinate  to  prior  mortgages  if  such  ma- 
chines were  fixtures,*"*  and  that,  where  a  building  and  machipes  that 
were  not  fixtures  were  sold  en  masse  at  judicial  sale,  the  holder  of  a 
lien  on  the  machines  alone  could  share  in  the  proceeds  of  the  sale 
under  a  statute  declaring  that  in  case  of  judicial  sale  of  a  building  to 
which  liens  attached  the  proceeds  should  be  apportioned  among  the 
lienholders  and  others  according  to  their  respective  rights  and  priori- 
ties.*** Tt  has  recently  been  held  in  Missouri  that  a  boiler,  pump,  en- 
gine, and  machinery  simply  placed  and  used  at  a  mining  shaft  in 
drawing  therefrom  coal  and  water,  and  not  siluated  in,  or  in  any  way 
connected  with,  any  building  or  improvement,  are  not  subject  to  a  me- 
chanic's  lien,***  but  that  where  machinery  for  a  mining  plant  and  a 

«89  Baylies  v.  Slnex,  21  Ind.  45.         200  Rothe  v.  Bellingrath,  71  Ala.  55. 

2*1  New  England  Oar  Spring  Co.  v.  Railroad  CJo.,  11  Md.  81. 

282  Phelps  V.  Edwards,  52  Tex.  ,S71. 

29S  McKIm  V.  Mason,  8  Md.  Gh.  186;  Denmead  v.  Bank,  9  Md.  179. 

284  Wills  V.  Canton  Co.,  3  Md.  234,  reversing  Jones  v.  Hancock,  1  Mtl.  Ch. 

187. 
20 B  MeiBtrell  v.  Reach,  5G  Mo.  App.  243. 
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bnilding  are  constructed  for  each  other,  and  the  machinery  is  placed 
in  the  bnilding  during  its  construction,  and  neither  can  be  removed 
without  greatly  injuring  the  other,  a  mechanic's  lien  will  attach  to  the 
machinery  as  part  of  the  real  estate,  without  regard  to  whether  it  is 
attached  to  the  freehold.**' 

*••  Bucbflnnan  v.  Cole,  57  Mo.  App.  11. 
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Part  III. 

MECHANICS'   LIENS    CONSIDERED    WITH 

REFERENCE  TO  THE  PARTIES 

AFFECTED  BY  THEM. 


CHAPTER  IX. 

CLAIMANTS  OF  MECHANICS*  LIENS. 

Division  T.     Contractohs. 

i  217.    Old  Rule  as  to  Contractors. 

218-219.    Contractors  Entitled  to  Lien. 
220-221.    Who  are  Contractors. 

222.    What  Contractor's  Lien  Includes. 

Division  II.    Subconteactors. 

S  223-224.    Who  are  Subconti  actors. 

225.  Pennsylvania  and  New  York  Systems. 

226.  Lien  by  Implication. 

227.  Lien  by  Express  Enactment. 

228-231.  Lien  Limited  by  Terms  of  Original  Contract 

232.  When  Lien  not  Affected  by  Payments  to  Contractor. 

233-235.  When  the  Lien  Is  So  Affected. 

236.  Lien  Affected  by  Contractor's  Default 

237.  Subcontractors  in  Second  Degree. 

238.  Subcontractors  in  Third  Degree. 

Division  III.    Workmen. 
§  239-240,    In  General. 

Division  IV.  Material  Mkx. 

§  241-242.  Material  Men  In  First  Degree. 

243.  When  They  Have  Liens. 

244-245.  Material  Men  in  Second  Degree. 

246-247.  When  They  Have  Liens. 

248.  Lien  Limited  by  Terms  of  Original  Contract 

249.  Limited  by  Payments  to  Contractor. 

s  •  250.    How  Affected  by  Default  of  Contractor. 

251.    Amount  of  Lien. 
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Division  IV.    Material  MEN—Cont'd. 

I  252.    Material  Men  In  Third  Degree. 

253.  When  They  Have  No  Liens. 

254.  When  They  Have  Liens. 

255.  Limitation  on  Amount  of  Lien. 

256.  Materials  Furnished  to  Material  Men. 

DiyniOK  V.    Corporations,  Firms,  and  Assignees. 
I  257.    CoriK>rations. 

258.    €k>-Partners. 
259-260.    Assignees  as  Lien  Claimants. 

Division  VI.    Priorities  and  Subrogation. 
§  261-262.    Priorities. 

263.    Subrogation. 


Division  I.     Contractors. 

Old  Rule  as  to  Contractors. 

§  217.  The  earlier  mechanic's  lien  acts  did  not  expressly  name 
contractors  among  those  entitled  to  liens,  and  the  courts  refused  to 
include  them  within  the  scope  of  the  law  by  implication.*  The  courts 
held  that  the  object  of  these  acts  was  not  to  secure  contractors,  who 
could  take  care  of  themselves,  but  to  secure  those  who  might  suffer 
loss  by  confiding  in  them.^  So  a  constitutional  provision  giving 
liens  to  ^^mechanics  and  laborers"  was  limited  by  the  court  to  those 
who  work  with  their  own  hands,  and  held  not  to  apply  to  a  con- 
tractor, even  though  he  was  a  mechanic,  if  his  account  was  for  work 
done  by  others  for  him.*  And  a  statute  giving  a  lien  to  "employ^s"^ 
does  not  apply  to  contractors.* 

1  Jones  V.  Shawban,  4  Watts  &  S.  (Pa.)  257;  Hoatz  v.  Patterson,  5  Watts  & 
6.  (Pa.)  537;  Winder  v.  Caldwell,  14  How.  434;   Blakey  v.  Blakey,  27  Mo.  39. 

s  Winder  v.  Caldwell,  14  How.  434. 

s  Savannah  &  C.  R.  Co.  v.  Callahan,  49  Ga.  500. 

4  Bankers'  &  Merchants'  Tel.  Co.  v.  Bankers'  &  Merchants'  Tel.  Co.,  27  Fed,. 
538. 
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Cotitractors  Entitled  to  Lien. 

§  218.  But  at  the  present  day  the  statutes  generally  allow  a  lien 
to  contractors,  either  by  express  terms,  or  by  necessary  implication.'^ 
Thus,  a  statute  which  uses  the  word  "mechanic"  in  its  title,  but  not  in 
the  body  of  the  act,  and  which  declares  the  property  pledged  for  all 
work  and  materials  "which  have  been  furnished  by  any  person  who 
had  contracted  or  been  requested  to  construct,  erect  or  repair,"  a  con- 
tractor has  a  lien,  although  he  is  not  a  mechanic*  And  an  act  which 
provides  that  "every  building  built,"  etc.,  "shall  be  subject  to  a  lien 
for  the  payment  of  all  debts  contracted  for  work  done  on  the  same 
or  material  furnished,'*  gives  a  lien,  not  only  to  mechanics  and  labor- 
ers, as  such,  who  themselves  do  the  work,  but  also  to  contractors  by 
whom  they  are  employed,  and  for  whom  they  render  service.^  But 
the  lien  of  the  contractor  is  subordinate  to  those  of  the  workmen  em- 
ployed by  him.* 

§  219.  A  contractor's  right  to  a  lien  does  not  depend  on  his  citizen- 
ship. The  mechanic's  lien  statutes  apply  as  well  to  nonresidents  as 
to  those  who  live  in  the  state  where  the  land  lies."  The  owner  of  the 
land  cannot  himself  acquire  a  mechanic's  lien  thereon,  to  the  preju- 
dice of  other  lien  claimants;  ^®  but  where  the  land  is  owned  by  an  un- 
incorporated association,  the  members  of  which  are  in  law  co-part- 
ners, one  of  them  claiming  a  lien  may  enforce  it  after  all  other  lienn 
have  been  paid  in  full.^' 

6  Thurinan  v.  Pettitt,  72  Ga.  38;  Lester  v.  Houston.  8  S.  B.  366,  101  N.  C. 
605;  Mrtlonp  v.  Gravel  Ck).,  18  Pac.  772,  76  Oal.  578;  Sweet  v.  James,  2  R.  I. 
270;  Kelley  v.  Bank.  1  McMull.  Eq.  (S.  C.)  431.  See,  also,  the  cases  cited  In 
sections  219-222. 

«  Sweet  V.  Janies,  2  R.  1.  270. 

'  I^-ster  V.  Houston,  8  S.  E.  366,  101  N.  C.  605. 

*»  Lay  V.  Millette,  1  Phila.  (Pa.)  513;  Midland  Ry.  Co.  v.  Wilcox,  23  N.  E. 
."i<H>,  122  liid.  84. 

»  Gre(»nwood  v.  Manufacturing  Co.,  2  Swan  (Tenn.)  130;  Thurmau  v.  Kyle. 
71  Ga.  628;  Atkins  v.  Little,  17  Minn.  357  (GU.  320).  And  also  to  foreign  cor- 
porations.   Chapman  v.  Brewer.  62  N.  W.  320,  43  Neb.  890, 

10  Stevenson  v.  Stonchlll,  5  Whart.  (Pa.)  301. 

11  Babb  V.  Reed,  5  Rawie  (Pa.)  151. 
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Who  Are  Contractors. 

§  220.  A  contractor,  within  the  meaning  of  the  mechanic's  lien 
law,  is  one  who  furnishes  labor,  or  labor  and  materials,  under  a  con- 
tract direct  with  the  owner.  Thus,  a  contractor  for  the  labor  of  oth- 
ers in  a  mine,  at  a  fixed  rate  for  each  man  per  day,  is  entitled  to  a 
lien  for  the  labor  furnished  by  him  as  an  original  contractor.^'  And 
iso  are  contractors  supplying  laborers  and  teams  for  the  construction 
and  repair  of  a  railroad.^'  It  is  not  necessary  that  one  should  agree 
to  construct  the  entire  building  or  improvement,  in  order  to  be  an 
original  contractor.  One  who  contracts  directly  with  the  owner  for 
the  completion  of  any  distinct  part  of  the  work  is  a  contractor.^* 
Thus,  one  who  undertakes  to  do  the  brickwork  in  a  building,*'  or  th(* 
plumbing,**  or  to  furnish  and  put  up  all  the  mantels  therein,*^  or  to 
paint  the  building,**  or  to  paper  and  decorate  several  rooms  there- 
in," is,  if  bis  contract  is  made  with  the  owner,  an  original  contractor. 
And  even  where  the  statute  declares  that  for  work  or  material  for  an 
"entire''  structure,  erection,  or  improvement,  a  mechanic's  lien  shall 
attach  to  the  building,  erection,  or  improvement,  in  preference  to  a 
prior  mortgage,  the  right  of  lien  is  not  limited  to  one  who  contracts 
for  or  puts  up  the  entire  structure,  but  is  given  to  one  who  contrib- 

i«  Malone  v.  Gravel  Co.,  18  Pac.  772,  76  Cal.  678. 

i»  Tod  V.  Railway  CJo.,  8  C.  C.  A.  60,  52  Fed.  241;  Parks  v.  Locke  (Tex.  Civ. 
App.)  25  S.  W.  702, 

14  Selienck  v.  Uber,  81  Pa.  St.  31;  Whiteselle  v.  Loan  Agency  (Tex.  Oiv.  App.) 
27  S.  W.  300;  Church  v.  Smithea,  85  Pac.  267,  4  Colo.  App.  175;  Walden  v. 
RolxTtson,  25  S.  W.  349.  120  Mo.  38;  La  Grill  v.  Mallaixl.  27  Pac.  294.  90  Cal. 
373;  Baird  v.  PeaU.  28  Pac.  285,  92  Cal.  235;  Pacific  Mut.  Life  Ins.  Co.  v.  Fish- 
er. 39  Pac.  758,  106  Cal.  224;  Merchants*  &  M.  Sav.  Bank  v.  pushieU,  25  Grat. 
(Va.)  616.  One  whose  lien  claim  shows  the  furnishing  of  a  large  number 
of  articles  and  materials  entering  into  the  construction  of  parts  of  a  building,  and 
the  conKtmctlon  of  such  parts  by  his  skilled  workmen,  is  a  contractor.  Sterner  v. 
Haas  (Mich.)  66  N.  W.  348. 

1 » Walden  v.  Robertson,  25  S.  W.  349,  120  Mo.  38. 

!•  Pacific  Mut.  Life  Ins.  Co.  v.  Fisher,  39  Pac.  758,  100  Cal.  224. 

"  Derrickson  v.  Nagle.  2  Phila.  (Pa.)  120. 

i«  Baird  v.  Peall,  28  Pac.  285,  92  Cal.  235. 

i»  La  GrUl  y.  MaUard,  27  Pac.  294,  90  Cal.  373. 
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utes  to  the  erection  of  an  entire  building.^*  In  Texas,  one  who  rents 
to  the  owner  of  a  house  tools  used  in  moving  it  is  an  original  con- 
tractor.*^ 

§  221.  One  doing  work  for  a  corporation  under  a  contract  made 
with  its  president  or  its  agent  is  an  original  contractor,  since  the 
president  and  agent  represent  the  company.**  Where  a  contractor 
abandons  the  work,  and  the  owner  thereupon  employs  the  subcon- 
tractors to  complete  it,  they  are,  from  that  time  on,  original  con- 
tractors, and  entitled  to  liens  as  such.*'  And  the  same  is  time  of  an 
assignee  who  in  like  manner  finishes  the  work  with  the  consent  of 
the  owner.**  In  Delaware  the  word  "contractor"  is  limited  in  its 
meaning  to  the  person  that  contracts  to  do  the  work  in  whole  or  in 
part  of  any  building,  and  also  to  furnish  the  materials  required  for 
such  work,  and  one  who  merely  furnishes  materials,  or  who  works  on 
the  building  without  contracting  to  furnish  the  materials,  is  not  a 
contractor."  In  a  recent  case  in  Pennsylvania  it  appeared  that  the 
plaintiff  agreed  to  sell  defendant  a  vacant  lot,  and  to  build  her  a 
house  thereon.  Both  agreements  were  written  on  the  same  paper,, 
but  the  consideration  for  each  was  separate,  and  payable  at  differ- 
ent times.  Plaintiff  built  the  house,  and  then  gave  defendant  a  deed 
of  the  property.  It  was  held  that,  as  the  agreements  were  severable^ 
the  plaintiff  was  entitled  to  a  mechanic's  lien  on  the  property  for 
the  amount  due  him  for  building  the  house.**  One  who  agrees  with 
the  owner  of  a  lot  to  erect  thereon  at  his  own  expense  a  building  to 
be  used  by  them  jointly  is  regarded  as  the  owner  of  the  building,  so 
that  a  person  contracting  with  him  is  an  original  contractor,  and 
not  a  subcontractor.*^     One  who  merely  furnishes  materials  for  a 

«o  Church  v.  Smithea,  35  Pac.  267,  4  Colo.  App.  175. 

»i  Burke  v.  Brown  (Tex.  Civ.  App.)  SO  S.  W.  930. 

2»  McFall  V.  Ice  Co.,  16  Atl.  478,  123  Pa.  St.  259;  Hearae  v.  Chlllicothe,  55 
Mo.  324. 

28  Petrie  v.  Hunter,  2  Ont.  23^:  Guest  v.  Hunter,  10  Ont.  App.  127.  But  they 
have  no  Hen  for  work  done  by  the  former  contractor.  Whitney  v.  Joslin,  108" 
Mass.  103. 

•■i*  Pensacola  R.  Co.  v.  Schaffer.  76  Ala.  233. 

'^o  Mulrine  v.  Washington  Lodge,  6  Houst.  (Del.)  350;  Curlett  v.  Aaron,  Id.  477- 

26  FuUmer  v.  Poust,  2G  Atl.  543,  155  Pa.  St.  275. 

21  Hooker  v.  McGlone,  42  Conn.  95. 
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building,  without  doing  any  work  thereon,  is  not  a  contractor.^* 
Neither  is  one  who  merely  works  on  the  building  by  the  day.*® 

What  Oontractor'B  Lien  Includes. 

§  222.  A  contractor's  lien  includes  both  labor  and  materials  fur- 
nished by  him.  Thus,  where  materials  are  furnished  under  a  con- 
tract, and  part  of  them  are  procured  from  another,  who  refuses  to 
deliver  them  unless  paid  for  by  the  contractor,  the  latter,  having 
paid  for  them,  can  include  their  cost  in  his  claim  of  lien.'°  A  con- 
tractor is  not  restricted  to  the  amount  actually  paid  by  him  to  his 
workmen,  but  is  entitled  to  a  lien  for  the  value  of  their  services,  in 
the  absence  of  an  express  contract.**  Under  statutes  that  do  not 
allow  any  lien  to  mere  material  men,  a  contractor  may  have  a  lien 
for  labor  furnished  by  him,  and  for  materials  furnished  by  him  and 
used  in  his  work,  but  not  for  materials  furnished  by  him  for  others 
to  work  on.** 

Division  II.     Subcontractors. 

Who  are  Subcontractors. 

§  223.  A  subcontractor  is  one  who  furnishes  work  and  materials, 
or  work  alone,  under  a  contract,  not  with  the  owner,  but  with  the 
contractor.  Where  the  contractor,  after  a  contract  for  the  erection 
of  a  house  for  an  entire  sum  has  been  signed,  takes  another  person 
into  partnership  with  himself  in  the  mason  work  of  the  house,  but 
not  in  the  other  work,  the  copartners  are,  as  a  firm,  subcontractors 
in  regard  to  the  mason  work.^^  And  where  the  owner  of  land  made 
a  contract  with  two  men  to  constiaiet  certain  buildings,  and  the 
latter  agreed  between  themselves  that  one  of  them!  should  do  the 
mason  work  and  furnish  the  materials  therefor,  and  receive  a  cer- 

*•  See  post,  i  241. 

«•  Brown  v.  Cowan,  1  Ati.  520,  110  Pa.  St.  588;  Sparks  v.  Mining  Co.,  55 
Cal.  380. 

30  Avery  v.  Clark,  25  Pac.  919.  87  Cal.  C19;   Collini  v.  Nicholson,  51  Ga.  561. 

»i  Anderson  v.  Dillaye,  47  N.  Y.  678. 

*2  Sweet  V.  James,  2  K.  I.  270. 

S3  Sbaar  v.  Ice  Co.,  37  N.  £.  54,  149  lU.  441,  reversing  Knickerbocker  Ice  Co.  v. 
Vandemark,  50  lU.  App.  231. 
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tain  proportion  of  the  contract  price,  and  that  the  other  should  do 
the  rest  of  the  work,  and  receive  the  remainder  of  the  price,  it  was 
held  that  eacfi  thus  became  a  subcontractor  under  the  joint  con- 
tract.'* But  where  the  contractors  are  co-partners,  and  contract  as 
such,  a  mere  arrangement  between  them  that  each  shall  attend  to 
a  certain  kind  of  work  in  the  building  does  not  make  the  individual 
partners  subcontractors."*  Under  a  statute  which  provides  that  all 
persons  furnishing  things  or  doing  work,  except  such  as  shall  have 
■contracts  therefor  directly  with  the  owner,  proprietor,  or  his  agent, 
f}hall  be  considered  subcontractors,  one  who  works  for  the  con- 
tractor is  a  subcontractor.*' 

§  224.  As  a  general  rule,  one  who  merely  furnishes  the  con- 
tractor with  materials  is  a  material  man  in  the  second  degree,  and 
not  a  subcontractor;  but  it  has  been  held  in  Michigan  that  one  who 
bad  agreed  to  furnish  a  contractor  with  all  the  cut  stone  necessary 
for  a  building  which  the  contractor  was  erecting  was  a  subcon- 
tractor, for  the  reason  that  his  contract  was  not  complete  without 
reference  to  the  original  contract.*'  In  a  recent  case  in  Connecti- 
cut it  appeared  that  defendant  and  R.  entered  into  an  agreement  by 
which  defendant  was  to  build  a  house  upon  the  land  of  B.,  of  such 
character  and  cost  as  he  chose;  B.  to  pay  him  the  sum  of  {200,  and 
defendant  to  furnish  the  remainder.  As  compensation,  defendant 
was  to  have  the  privilege  of  occupying  the  house,  when  completed, 
with  B.,  who  was  his  mother-in-law.  The  materials  for  the  building 
were  furnished  by  plaintiff  under  contract  with  defendant,  without 
the  knowledge  or  direction  of  B.,  who  only  knew  that  the  house  was 
being  constructed  in  pursuance  of  her  agreement  with  defendant. 
The  |200  was  paid  by  B.  before  she  had  any  notice  that  the  ma- 
terials were  furnished  by  plaintiff,  or  that  they  had  not  been  paid 
for.  Plaintiff  sought  to  enforce  a  mechanic's  lien  against  the  prem- 
ises. His  claim  of  lien  based  the  lien  explicitly  on  the  contract 
betw^een  himself  and  defendant,  not  mentioning  the  name  of  B.,  nor 
•did  he  give  her  the  statutory  notice  of  his  intention  to  claim  a  lien. 

•'i*  Vogel  y..  Wbitmore,  25  N.  Y.  Supp.  202.  72  Hun,  417;  Stroebel  v.  Ochse,  14 
Misc.  Rep.  522,  35  N.  Y.  Supp.  1089. 
3  5  Harbeck  v.  Southwell,  18  Wis.  418. 
^«  Buckley  v.  Taylor,  11  S.  W.  281,  51  Ark.  302. 
3T  Avery  v.  lonla  Co.,  39  N.  W.  742,  71  Mich.  538. 
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On  this  state  of  facts  it  was  held  that  defendant  was  the  original 
contractor  with  R.  for  the  erection  of  the  house,  and  that  plaintiff 
was  merely  a  subcontractor.**  In  a  Massachusetts  case  it  was  held 
that  a  lien  could  be  claimed  for  work  done  in  enlarging  a  school- 
house  under  a  written  contract  with  a  building  committee  chosen  by 
the  district,  with  authority  to  make  the  enlargement,  although  by 
the  terms  of  the  contract  the  committee  were  personally  responsible 
thei*efor,  on  the  theory  that  the  building  committee  was  the  con- 
tractor, and  those  contracting  with  such  committee  were  subcon- 
tractors.*® The  consent  by  an  owner  to  the  making  of  a  subcontract 
by  the  principal  contractor,  and  to  such  subcontractor's  having  a 
lien,  does  not  give  such  subcontractor  a  principal  contractor's  lien, 
or  constitute  him  a  principal  contractor.*® 

Pennsylvania  and  New  York  Systems. 

§  225.  Subcontractors  seem  to  be  special  objects  of  solicitude  to 
the  legislatures,  and  nearly  all  the  present  mechanic's  lien  acts  ex- 
pressly include  them.  In  regard  to  subcontractors'  liens,  there  are 
two  systems  of  legislation  in  force  in  the  United  States.  One 
originated  in  Pennsylvania,  and  has  been  called  the  "Pennsylvatiia 
system."  This  system  gives  the  subcontractor  a  direct  lien,  either 
by  an  agency  created  by  the  statute,  or  by  an  implied  agency  vested 
in  the  original  contractor.  The  other  system  prevails  in  New  York, 
and  is  known  bv  the  name  of  that  state.  Under  it  the  subcontractor 
acquires  a  lien  by  way  of  subrogation,  whereby  the  rights  of  the 
contractor  are  in  a  measure  transferred  to  him,  along  with  the  lim- 
itations that  bound  the  contractor's  rights.*^ 

Lden  by  Implication. 

§  226.  Where  the  statute  does  not  expressly  name  subcontractors 
among  those  entitled  to  liens,  there  is  some  difficulty  in  detcrmin- 

31  Kinney  v.  Blackner»  10  Atl.  568,  55  Conn.  261. 

3*  Mone  V.  Scbool  Dist.,  3  Allen  (Mass.)  307. 

«•  Richmond  &  I.  Const.  Co.  v.  Richmond,  N.,  I.  &  B.  R.  Co.,  15  C.  C.  A. 
2Mi.  i»  Fed.  105. 

«i  Ad  interesting  discussion  of  this  subject  will  be  found  In  Hunter  y.  Truckee 
Lodge,  14  Nev.  33,  and  Merrigan  v.  English,  22  Pac.  455,  9  Mont.  113. 
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ing  under  the  decisions  whether  they  have  liens  by  implication.  It 
has  been  held  that  subcontractors  have  liens  where  the  statute  gives 
a  lien  to  "any  mechanic  or  material  man  who  performs  work  and 
furnishes  materials";  *^  where  it  declares  that  "no  person  who  shall 
do  work  or  labor  in  the  construction"  of  a  building  for  a  contractor 
shall  have  a  lien,  unless  he  proceed  in  a  certain  way;  ^*  where  it  gives 
a  lien  to  every  "mechanic,  builder,  lumberman,  artisan,  workman, 
laborer,  or  other  person  who  shall  do  or  perform  any  work  or  la- 
bor"; **  and  where  it  gives  a  lien  to  "every  person  performing  labor 
or  furnishing  materials,  ♦  ♦  ♦  whether  done  or  furnished  at  the 
instance  of  the  owner  or  his  agent,"  and  declares  that  "the  judg- 
ment shall  direct  the  amount  due  subcontractors  to  be  paid  out  of 
the  proceeds  of  sales  before  any  part  of  such  proceeds  are  paid  to 
the  contractor."*'  It  has  been  held  in  Massachusetts  that  under  a 
statute  giving  a  lien  to  *'any  person  who  shall  actually  jjerform 
labor"  by  consent  of  the  owner,  or  other  person  having  authority,  or 
acting  for  such  owner,  a  plasterer  employed  by  a  builder  who  has 
made  a  written  contract  with  the  owner  of  land  to  build  a  house 
thereon  is  entitled  to  a  lien  on  the  house  and  land  for  his  own  labor 
and  that  of  his  apprentices,  but  not  for  that  of  journejinen  and 
laborers  employed  and  paid  by  him.**  On  the  other  hand,  it  has 
been  held  that  subcontractors  have  no  lien  where  the  statute  gives 
a  lien  to  contractors  and  certain  other  persons  who  work  in  the 
construction  of  railroads,  without  naming  subcontractors;*^  where 
it  gives  a  lien  to  those  who  furnish  labor  or  materials  for  erecting 
or  repairing  any  building  "by  contract  with  the  owner"  of  the 
land;**  where  it  gives  a  lien  to  "any  person  who  may  have  fur- 
nished materials  used  in  the  erection  of  a  building,"  or  "any  jour- 
neyman or  laborer";  *^   where  it  gives  a  lien  to  persons  who  have 

42  Howell  V.  CampbeU,  12  Phila.  (Pa.)  388;  Knowlan  v.  Ellis,  Id.  396. 

*8  Hatch  V.  Faucher,  8  Atl.  543,  15  R.  1.  451). 

44  Merrigan  v.  English,  22  Pac.  454,  9  Mont.  113. 

4  6  Heckmann  v.  Plnkney,  81  N.  Y.  211, 

46  Parker  v.  Bell,  7  Grfiy  (Mass.)  429;   Whitford  v,  Newell,  2  Allen  (Mass.)  424. 

4  7  Tucker  v.  Railway  Co.,  26  S.  W.  375,  59  Ark,  593;  Richardson  v.  Railroad 
Co.,  17  S.  E,  195,  37  W.  Ya.  641.  The  latter  case  was  under  a  statute  giving  a 
general  lien  on  property  of  corporations. 

4  8  Dawson  v.  Harrington,  12  111.  800. 

40  Rivers  v.  Mulholland,  62  Ulss.  766. 
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contracted  with  the  owner,  or  have  been  requested  by  him  to  erect 
the  building;  *®  where  it  giyes  a  lien  to  mechanics  upon  recording 
their  contracts;  '^  and  where  it  gives  a  lien  to  "any  person  or  ftrm, 
artisan  or  mechanic,  who  may  labor  or  furnish  mat^ial  to  erect  any 
house."  *•  And  it  has  been  held  in  Vermont  that;  where  all  the  pro- 
ceedings provided  for  foreclosure  of  the  liens  are  obviously  adapted 
only  to  cases  in  which  the  lien  claimant  has  done  his  work  directly 
for  the  owner,  sulwontractors  have  no  lien,  even  though  some  ex- 
pressions in  the  statute  are  so  broad  as  in  themselves  to  favor  a 
broader  view."  In  Oregon  the  statute  expressly  provides  that 
where  there  is  no  written  contract  the  lien  attaches  only  where 
there  is  a  refusal  to  furnish  in  writing  a  memorandum  of  the  terms 
of  the  contract.'* 

Lien  by  Express  Enactment. 

§  227.  A  lien  expressly  created  by  statute  in  favor  of  subcon- 
tractors and  laborers  who  have  furnished  material  to,  or  performed 
labor  for,  a  contractor  engaged  in  the  erection  of  a  building,  does 
not  result  from  the  fact  that  the  contractor  is  the  agent  of  the 
owner,  but  from  the  fact  that  material  has  been  furnished  to,  or 
labor  performed  for,  the  contractor,  which  has  been  utilized  in  the 
erecti&i  of  the  building."  Therefore  a  promise  by  the  owner  to  pay 
the  debt  due  from  the  contractor  to  the  subcontractor  does  not  give 
the  latter  a  lien,  ^here  he  would  have  had  none  without  such  prom- 

»o  Hatch  V.  Paucher,  8  AU.  54.3,  15  K.  I.  459. 

»i  Kelley  ▼.  Bank,  1  McMuU.  £q.  (S.  G.)  431. 

c2  ShieKIa  v.  Morrow,  51  Tex.  393;  Horan  y.  Frank,  Id.  401.  Nor  does  the 
snbcoDtractor  haTe  a  lien,  even  though  the  statute  also  provides  that  lie  may  fix 
a  personal  liability  on  the  owner,  by  delivering  him  an  attested  account,  to  an 
amount  not  exceeding  the  amount  due  from  the  owner  to  the  principal  con- 
tractor.   Loonie  v.  Frank,  51  Tex.  406. 

»s  Greenough  v.  Nichols,  30  Vt.  768.  The  language  of  the  statutes  construed 
in  this  case  is  not  quoted  in  the  opinion. 

-*  Tarum  v.  Cherry,  6  Pac.  715,  12  Or.  135. 

6*  Pomeroy  v.  Lumber  Co.,  49  N.  W.  1131.  33  Neb.  243.  There  need  be  no 
contract  between  the  owner  of  i\  house  and  a  subcontractor,  to  give  the  latter  a 
fivn.  He  has  only  to  give  the  notice  required  by  the  statute,  after  doing  the 
work.     Urin  v.  Waugh,  11  Mo.  412 
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ise.'*  But  it  is  held  in  Ck)niie€ticut  that  the  proyisions  of  a  statute 
giving  a  lien  to  ''any  person"  for  ^'materials  furnished  or  services 
rendered"  do  not  extend  to  a  subcontractor  who  has  performed 
services  or  furnished  materials  in  the  construction  of  a  building,  on 
the  credit  of  the  original  contractor,  without  the  assent  of  the  pro- 
prietor to  the  subcontract,*^  and  that,  in  order  to  give  the  subcon- 
tractor a  lien,  such  assent  should  be  in  writing.'^*  Where  the  stat- 
ute gives  to  a  subcontractor  who  furnishes  labor  or  materials  to  a 
principal  contractor  a  lien  **if,  within  thirty  days  after  performing 
such  work  or  labor,  or  furnishing  such  materials,  he  shall  give  notice 
in  writing  to  the  owner,"  the  lien  is  not  restricted  to  such  work  as 
has  been  done,  or  such  materials  as  have  been  furnished,  within  30 
days  preceding  the  notice,  but  includes  the  amount  due  for  all  such 
work  and  materials/**  And  where  an  executor  completes  a  build- 
ing contract  of  his  testator,  a  subcontractor  has  one  single  lieu 
claim  for  all  the  material  supplied,  both  to  the  executor  and  the 
testator/® 

Lden  Ldmited  by  Terms  of  Original  Contract. 

§  228.  A  subcontract,  as  its  very  name  indicates,  is  subordinate 
to  the  original  contract.  A  subcontractor's  lien  therefore  depends 
on  the  original  contract,  and  is,  like  the  lien  of  the  contractor  him- 
self, governed  by  its  terms.*^     The  subcontractor  is  presumed  to 

58  O'Brien  v.  Graham,  33  lU.  A  pp.  546;  KeUey  v.  Bank,  1  McMull.  Eq.  (S.  C.) 
431;  Pike  v.  Irwin,  1  Sandf.  (N.  Y.)  14.  But  where  tbe  subcontractor  asks  tbe 
owner  as  to  tbe  terms  of  the  original  contract,  and  is  not  informed  by  him,  such 
owner's  promise  to  see  that  the  subcontractor  was  paid  for  his  work  estops  him 
from  setting  up,  as  against  the  subcontractor,  full  payment  to  the  contractor,  or 
a  proylsion  In  the  contract  for  paytnent  in  land.    Welch  v.  Sherer,  93  111.  64. 

07  Ck)n80ciated  Presbyterian  Soc.  y.  Staples,  23  Ooim.  544;  Smith  v.  Society,  23 
Conn.  635. 

6  6  Benedict  v.  Railroad  Co.,  24  Conn.  325. 

5»  Doiestan  v.  Krieg,  29  N.  W.  576,  66  Wis.  604. 

60  Bambrick  t.  Association,  53  Mo.  App.  225.  It  was  previously  held  by  this 
same  court  that  a  subcontractor  had  no  lien  for  work  done  after  the  contractor's 
death,  since  that  ended  the  original  contract.  Gauss  y.  Husamann,  22  Mo.  App. 
116. 

«i  Bowen  v.  Aubrey,  22  Cal.  566;  Shaver  v.  Murdock.  36  Cal.  293;  Henley  v. 
Wadsworth,  38  Cal.  356;  Mclntire  v.  Barnes,  4  Colo.  288;  Marski  v.  Simmerling, 
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hare  notice  of  the  temu  of  the  original  contract,* •  and  he  has  no 
Hen  if  his  work  was  not  called  for  by  such  contract,  even  though 
he  had  no  actual  knowledge  of  its  terms.**  So,  where  the  contract 
provides  that  payments  shall  be  made  to  the  contractor  upon  the 
architect's  certificates,  such  certificates  are  as  conclusive  against 
the  subcontractor  as  they  are  against  the  contractor  and  the  own- 
er.** And  under  a  statute  declaring  that  the  owner  shall  not  be 
obliged  to  pay,  for  or  on  account  of  such  house,  in  consideration  of 
all  the  liens  authorized  by  the  act,  any  greater  sum  than  the  price 
stipulated  in  the  contract,  an  owner  cannot  be  compelled  to  pay 
more  than  the  contract  price,  including  all  voluntary  payments  made 
in  good  faith,  according  to  the  terms  of  his  contract,  before  the  sub- 
contractor's claim  was  filed.**   As  a  general  rule,  subcontractors  can- 

46  111.  App.  531;  Stewart  v.  Wright,  8  N.  W.  144,  62  Iowa,  335;  Bwlng  v. 
Fcdsom,  24  N.  W.  595,  67  Iowa,  65;  Rousselot  y.  Klrwin,  8  La.  Ann.  800;  Broder- 
Ick  y.  PoiUon,  2  E.  D.  Smith  (N.  Y.)  554;  Quinn  y.  Mayor,  etc.,  Id.  558;  Walker 
y.  Paine,  Id.  662;  Grogan  y.  Mayor,  etc..  Id.,  693;  Hagan  y.  Society,  14  Daly 
(N.  Y.)  131;  Blakeslee  v.  Fisher,  21  N.  Y.  Supp.  217,  06  Hun,  261;  Dunn  v.  Ran- 
kin, 27  Ohio  St.  132;  Schroeder  y.  GaUand.  10  Atl.  632,  184  Pa.  St.  277;  Bene- 
dict V.  Hood,  19  AtL  635,  134  Pa.  St.  289;  Bolton  y.  Hey.  23  Atl.  973,  148  Pa. 
St.  156.  affirming  10  Pa.  Go.  Gt  R.  381;  Dershelmer  y.  Maloney,  22  Atl.  813,  148 
Pa.  St.  582;  Tebay  y.  Klrkpatrlck.  23  Atl.  318,  146  Pa.  St  120;  Gampbell  y. 
Scalfe,  1  Phlla.  (Pa.)  187;  Forhan  y.  Lalonde,  27  Grant  (U.  C.)  600. 

Bnt  It  bas  been  held  In  Kansas  that  a  subcontractor  Is  not  bomid  by  the  terms 
of  the  contract  between  owner  and  contractor,  except  that  the  amomit  which  can 
be  secured  by  subcontractors  Is  limited  to  tbat  due  from  bwner  to  contractor.  If 
that  amount  Is  not  enough  to  discharge  all  claims  of  subcontractors  who  are  en- 
titled to  Hens,  these  claims  are  to  be  discharged  pro  rata.  Glough  v.  McDon- 
ald, 18  Kan.  114. 

82  Shayer  y.  Murdock,  36  Cal.  293;  Bowen  y.  Aubrey,  22  Oal.  566;  Henley  y. 
Wadsworth,  38  CaL  356;  Stewart  y.  Wright,  3  N.  W.  144.  52  Iowa,  335;  Boyn- 
ton  Furnace  Go.  y.  Gilbert,  53  N.  W.  1085,  87  Iowa,  15;  Shroeder  y.  Galland.  19 
AtL  632,  134  Pa.  St.  277;   Benedict  v.  Hood.  19  Atl.  635,  134  Pa.  St.  289. 

•B  Spauldlng  y.  Society,  27  Gonn.  573.  A  lien  against  an  owner,  in  fayor  of  a 
subcontractor,  exists  only  where  the  work  performed  or  noaterlals  furnished  by 
the  subcontractor  are  contemplated  by  the  contract  between  owner  and  first  con- 
tractor. Broderick  y.  PoiUon,  2  E.  D.  Smith  (N.  Y.)  554;  Quinn  y.  Mayor,  etc.. 
Id.  558;  Walker  v.  Paine,  Id.  662;  Grogan  y.  Mayor,  etc..  Id.  693;  Boynton  Fur- 
nace Co.  V.  Gilbert,  63  N.  W.  1085,  87  Iowa,  16. 

«4  Rousselot  y.  Klrwin,  8  La.  Ann.  300. 

•ft  Doughty  y.  Deylln,  1  E.  D.  Smith  (N.  Y.)  633;  Gronk  v.  Whlttaker,  Id.  647, 
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not  obtain  liens  in  excess  of  the  amount  which  the  owner  has  agreed 
to  pay  the  original  contractor;  ••  and  where  independent  jobs  are  let 
to  the  same  contractor,  under  separate  contracts,  his  subcontractors 
are  limited  in  their  liens  to  the  amount  due  the  contractor  under 
the  particular  job  in  which  they  have  assisted.*^  In  a  recent  case 
in  Pennsylvania  it  appeared  that  a  contract  for  the  erection  of  a 
building  provided  that  the  contractor  should  '*not  sublet  the  work, 
or  any  part  thereof,  without  consent  in  writing  of  the  proprietors," 
find  that  the  latter  should  "not  in  any  manner  be  answerable  or  ac- 
countable for  any  of  the  materials  or  other  things  used  and  em- 
ployed in  finishing  and  ccHupleting  the  work."  On  this  state  of  facts, 
it  was  held  that  the  subcontractors  were  not  entitled  to  mechanics' 
liens,  since  the  statute  subjected  buildings  to  such  liens  only  for 
debts  "contracted"  for  work  done  or  materials  furnished.*® 

§  229.  When  a  contract  for  a  structure  provides  for  changes  in 
the  plans  and  specifications,  and  extra  work  is  done  in  completing 
the  structure,  without  a  new  contract,  a  subcontractor  of  any  part 
of  the  job  may  perfect  a  lien  on  the  amount  due  from  the  owner  to 
the  contractor  for  such  extra  work."®  And  where  a  building  con- 
tract permits  the  owner  to  make  additions  to,  alterations  of,  or 
supply  omissions  from  the  contract,  and  provides  that  their  value 
may  be  added  to  or  deducted  from  the  contract  price,  as  the  case 
may  be,  the  contractor  is  entitled  to  the  excess  of  the  value  of  extra 
work  performed  by  him  over  the  value  of  work  omitted  by  him  to  be 
done;  and  a  subcontractor  may  enforce  his  lien  for  material  fur- 
nished for  the  building,  to  the  extent  of  such  excess.^®  But  the  right 
of  a  subcontractor  to  a  lien  is  not  affected  by  an  agreement  between 
the  owner  and  the  principal  contractor,  made  after  the  original  con- 
tract, and  after  the  subcontractor  has  begun  work,  where  the  sub- 
contractor had  no  notice  of  such  subsequent  agreements*  And  a 
subcontractor  for  a  house  on  a  lot  apparently  owned  by  the  con- 

•«  Main  St.  Hotel  Co.  v.  Horton  Hardware  Co.,  43  Pac.  768,  56  Kan.  448. 
•7  Duun  V.  Rankin,  27  Ohio  St.  132. 
••  Tebay  v.  Kirkpatrick,  23  Atl.  318,  146  Pa.  St.  120. 
••  Dunn  V.  Rankin,  27  Ohio  St.  132. 
TO  Blakeslee  v.  Fisher,  21  N.  Y.  Supp.  217,  66  Hun,  261. 

Ti  Cook  V.  Murphy,  24  Atl.  630,  150  Pa.  St.  41;  Shaver  v.  Murdock,  86  Cal. 
293.    But,  if  the  original   contract  was  modified  before  the  subcontract  was 
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tractor,  In  whose  name  the  deed  stood,  and  who  was  in  possession 
and  represented  himself  to  be  the  owner,  is  entitled  to  a  lien  for 
materials  furnished  prior  to  the  time  he  knew,  or  should  have 
known,  that  another  was  the  owner,  notwithstanding  a  secret  agree- 
ment by  tbe  apparent  owner  to  build  and  not  allow  any  liens.'* 

§  230.  Subcontractors  are  affected,  as  to  the  time  and  mode  of 
payment,  by  the  terms  of  the  original  contract.'*  But  the  lien  of  a 
subcontractcH*  is  not  necessarily  suspended  until  the  completion  of 
the  original  contract'*  Thus,  where  the  owner  fails,  after  notice,  to 
retain  out  of  the  sum  due  the  contractor  an  amount  sufficient  to  pay 
the  subcontractor,  who  has  given  the  notice,  and  thereby  gives  the 
subcontractor,  under  the  statute,  an  immediate  right  of  action,  it  is 
no  defense  to  such  action  that  the  contractor  has  not  yet  finished 
his  contract.'"  A  statutory  provision  that  the  aggregate  amount  of 
liens  **mu8t  not  exceed  the  amount  which  the  owner  would  be  other- 
wise liable  to  pay  at  the  time  of  the  filing  of  the  claim''  does  not 
necessarily  mean  a  liability  which  can  then  be  enforced,  but  a  lia- 
bility to  pay  by  virtue  of,  and  according  to,  the  terms  of  the  con- 
tract, either  presently  or  in  the  future.'* 

§  231.  Under  a  statute  which  gives  a  lien  to  subcontractors  "to 
the  extent  and  value  of  the  work  and  labor  performed  or  material 
furnished,  or  both,"  the  lien  is  only  for  the  reasonable  value  of  the 
work  and  material,  and  not  for  their  price  as  fixed  by  the  contract 
with  the  principal  contractor."  But,  where  the  statute  makes  the 
building  liable  for  all  debts  contracted  for  work  or  materials  in  its 
construction,  subcontractors  are  not  restricted  to  recovery  under  a 
quantum  meruit,  but  may  have  a  lien  for  the  amount  the  contractor 

made,  it  seems  that  the  subcontractor  is  bound  by  the  terms  of  such  modification. 
Hagan  v.  Missionary  Soc,  14  Daly  (N.  Y.)  131. 

Tt  McCoUum  V.  Rlale,  30  Atl.  282,  163  Pa.  St.  G03,    35  Wkly.  Notes  Cas.  389. 

'sCampbeU  v.  Soaife,  1  Phlla.  (Pa.)  187;  Marski  v.  SimmerUng.  46  HL  App. 
531. 

74  Quale  V.  Moon,  48  Cal.  478. 

"  I^ookout  Lumber  Co.  v.  Mansion  Hotel  &  Belt  Ry.  Co.,  14  S.  E.  35,  100  X. 
C.  658. 

7  0  Hecltman  v.  Plnkney,  81  N.  Y.  211. 

7T  Morris  v.  Bailroed  Co.,  24  N.  E.  335,  123  Ind.  480.  To  the  same  effect  are 
Ulrd  T.  Moonan,  20  N.  W.  854,  32  Minn.  358,  and  Basham  v.  Toors,  11  S.  W. 
'>S2,  51  Ark.  300. 

MECH.  LIENS — 15  (225) 


§231  MBCHANICS'   LIENS.  (Ch.  9 

agreed  to  pay  them,  in  the  absence  of  any  showing  that  their  work 
and  materials  were  not  worth  the  agreed  priced*  Where  the  price 
agreed  on  for  the  construction  of  a  building  is  insufficient  to  pay 
for  all  the  labor  and  material  expended  thereon,  a  subcontractor 
may  enforce  a  lien  for  a  pro  rata  share  of  the  contract  price,  though 
the  owner  has  paid  some  of  the  other  subcontractors  in  full,  and  so 
depleted  the  fund.'®  And  in  Illinois  if  the  owner  of  a  building  fails 
to  require  from  the  contractor  a  statement  under  oath  as  to  claims 
due  for  labor  and  materials,  as  required  by  the  mechanic's  lien  act, 
he  may  be  compelled  to  pay  subcontractors  and  material  men  more 
than  the  entire  contract  price.*®  It  has  recently  been  held  that  in 
ascertaining  the  pro  rata  shares  of  subcontractors  entitled  to  liens 
under  the  Kentucky  statute,  the  contract  price  due  to  the  principal 
contractor  should  be  apportioned  among  all  the  subcontractors  ac- 
cording to  the  whole  amount  of  their  Henable  accounts,  whether  ac- 
tually perfected  or  not.*^  In  Massachusetts,  under  a  statute  which 
provides  that,  in  case  the  labor  and  materials  are  furnished  under 
an  entire  contract,  a  lien  for  the  labor  may  be  enforced,  but  that 
it  shall  not  be  enforced  for  an  amount  greater  than  the  price  agreed 
upon  for  the  entire  contract,  it  has  recently  been  held  that  the  con- 
tract therein  mentioned  is  the  contract  between  the  contractor  and 
the  laborer,  and  not  that  between  the  owner  and  the  contractor.'* 
It  has  also  been  held  in  that  state,  under  a  statute  giving  a  lien  to 
a  person  performing  labor  or  furnishing  materials  for  a  building  un- 
der an  agreement  with  the  owner,  or  by  his  consent,  or  by  the  con- 
sent of  any  person  acting  for  such  owner,  that  where  persons  furnish 
labor  and  materials,  with  the  knowledge  of  such  owner,  under  an 
agreement  with  the  contractor,  they  are  not  barred  of  a  lien  by  a 
provision  in  the  contract  that  the  contractor  shall  not  let  any  in- 
terest in  it  without  the  written  consent  of  the  architect,  though  such 
architect  did  not  give  written  consent  to  the  contract  between  the 
claimants  and  the  contractor."* 

7  8  Gattanach  v.  Ingei-soll,  1  Phlla.  (Pa.)  285;  HiUiker  v.  Prancteco,  65  Mo.  598. 
7»  Chicago  Lumber  Co.  v.  AUen,  35  Pac.  781,  62  Kan.  795. 

80  Conklin  v.  Plant,  34  111.  App.  264. 

81  Central  Trust  Co.  v.  Richmond.  N..  I.  &  B.  R.Co.,  16  0.  O.  A.  273, 68  Ftd.  90. 

82  Bowen  v.  Phinney,  39  N.  E.  283,  162  Mass.  593. 

83  Wahlstrom  v.  Trulson,  43  N.  E.  183,  165  Mass.  429. 
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When  Iden  not  Affected  by  Payments  to  Contractor. 

§  232.  Under  statutes  that  give  subcontractors  a  direct  lien,  a 
subcontractor  who  has  furnished  materials  or  performed  labor  in 
the  erection  of  a  building  may  secure  a  lien  oil  the  building  and  the 
land  on  which  it  is  erected,  though  before  notice  the  owner  may 
have  paid  the  contractor  all  that  was  due  him  under  the  contract. *** 
In  such  case  the  owner,  before  paying  the  contractor,  must,  at  his 
peril,  find  out  whether  the  subcontractors  have  been  paid. 

When  the  lien  is  So  Affected. 

§  233.  But,  under  statutes  that  give  subcontractors  a  lien  only 
by  way  of  subrogation,  if  the  owner  of  the  building  makes  pay- 
ments to  the  contractor  in  good  faith,  under  and  in  pursuance  of 
the  contract,  before  receiving  notice,  either  actual  or  constructive, 
of  liens  claimed  by  a  material  man  or  laborer,  for  material  furnished 
to,  or  labor  done  for,  the  contractor,  such  material  man  or  laborer 
cannot  enforce  a  lien  on  the  building  for  a  sum  exceeding  the  bal- 
ance due  on  the  contract  when  notice  is  given.**   Under  such  statutes 

»*  City  of  Cmwforclsvllle  v.  Johnson,  51  Ind.  807;  Laird  v.  Moonan,  20  N.  W. 
354,  32  Minn.  358;  Henry  &  Coatswortli  Co.  v.  Evans,  10  S.  W.  868.  97  Mo.  47, 
oTcmiling  on  this  point  Henry  v.  Hinds,  18  Mo.  App.  497;  Chilton  v.  Lind»i.v, 
38  Mo.  App.  57;  Gould  y.  Barnard,  36  Pac.  317, 14  Mont.  335;  Hunter  v.  Truckee 
L^ge,  14  Nev.  32;  Albright  v.  Smith,  64  N.  W.  816,  3  S.  D.  631.  A  subcon- 
tractor's lien,  under  the  Kentucky  statute,  is  independent  of  that  of  the  principal 
ttmtractor.  Central  Trust  Co.  v.  Richmond,  N..  I.  &  B.  R.  Co.,  15  C.  C.  A.  273. 
68  Fed.  90.  And  under  the  Massachusetts  statute  providing  that  any  person  to 
whom  a  debt  Is  due  for  labor  performed  in  the  repair  of  a  building  by  consent  of 
the  owner  shall  have  a  lien  on  the  premises,  to  secure  the  payment  of  the  debt, 
tlie  laborer's  right  to  a  lien,  when  employed  by  a  ot^ntractor,  is  not  affecte<l  by 
the  contract  between  the  owner  and  contractor,  or  by  the  state  of  their  account. 
B<)wen  V.  Pliinney,  39  N.  E.  283.  162  Muss.  593.     See  post,  §  740. 

'»5  Renfon  v.  Conley,  49  Cal.  185:  Wells  v.  Cahn,  51  Cal.  423;  Jensen  v.  Brown, 
2  Colo.  ts94;  Guernsey  v.  Reeves,  58  Ga.  290;  Culver  v.  Elwell,  73  111.  536; 
Stewart  v.  Wright,  3  N.  W.  144,  52  Iowa,  335;  Andrews  v.  Burdick,  16  N.  W. 
275.  62  Iowa,  714;  Parker  v.  Scott,  47  N.  W.  1073,  82  Iowa,  266;  Rl^gs  v. 
Chapln  (City  Ct  N.  Y.)  7  N.  Y.  Supp.  765;  Hagan  v.  Society,  14  Daly  (N.  Y.) 
131;  Pike  v.  Irwin.  1  Sandf.  (N.  Y.)  14;  Dunn  v.  Rankin,  27  Ohio  St.  132;  Dud- 
ley V.  Jones  (Tex.  Civ.  App.)  25  S.  W.  994.     Under  the  New  York  infH'hanic's 
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the  money  which  may  remain  in  the  hands  of  the  owner,  and  due  to 
the  original  contractor,  after  all  deductions  are  made  to  which  the 
owner  is  entitled,  is  the  fund,  and  the  only  fund,  out  of  which  sub- 
contractors are  to  be  paid.  Therefore  the  owner  may  deduct  there- 
from, as  against  subcontractors,  the  amount  of  damages  caused  to 
him  by  the  contractor's  delay.**  So,  too,  a  subcontractor  is  not 
entitled  to  a  mechanic's  lien  on  a  building  for  materials  furnished  in 
its  erection,  where  the  amount  of  the  payments  already  made  by 
the  owner,  plus  the  liens  which  are  paramount  to  the  claim  of  the 
subcontractor,  is  as  great  as  the  amount  which  the  contract  with 
the  principal  contractor,  including  liability  for  extras  furnished  by 
him,  required  the  owner  to  pay.^^  And  where  it  is  agreed  between 
the  owner  and  the  contractor  that  a  claim  of  the  former  against  the 
latter  shall  be  regard<^  as  a  payment  of  the  last  installment  due 
under  the  contract,  this  is  binding  on  the  subcontractor  filing  a 
claim  for  a  lien  thereafter."  But  a  collusive  settlement  between 
OAvner  and  contractor  will  not  defeat  the  subcontractor's  lien.** 
And  where  a  building  contract  provided  that  subcontractors  should 
be  paid  b^  orders  given  by  the  principal  contractor,  and  the  owner 
had  knowledge  of  the  furnishing  of  materials  by  certain  subcon- 
tractors, they  may  enforce  the  lien  as  against  the  owner,  though  full 
payment  had  been  made  to  the  principal  contractor.*® 

§  234.  Where  the  statute  does  not  so  require,  it  is  not  essential 
to  a  subcontractor's  lien  that  there  should  be  something  due  from 
the  owner  to  the  contractor  at  the  time  the  subcontractor  notified 
the  owner,"^  but  a  subcontractor  may  have  a  lien  on  money  coming 

lien  law,  a  subcontractor  or  material  man  can  acquire  a  lien  only  to  the  extent  of 
the  sum  due  from  tlio  owner  ti»  the  contractor  at  the  time  of  filing  the  lien.  If, 
therefore,  the  owner  nas  tlieu  accepted  orders  drawn  uiwn  him  by  the  contractor 
In  favor  of  other  sui)coutractoi's  or  material  men.  and  tlie  contractor  has  receipted 
as  for  so  much  as  pa^'menr,  to  the  full  amount  of  his  remaining  liability  under  the 
contract,  no  lien  can  be  acquired  by  another  subcontractor.  Giliaon  v.  T^enaue. 
04  N.  Y.  1S3;  Garrison  v.  Mooncy,  9  Daly  (N.  Y.)  218.     See  iK)st,  S  740. 

8  0  Culver  V.  El  well,  73  lU.  53G. 

8  7  Wickliam  v.  Monroe,  57  X.  W.  434.  SO  Iowa,  6(>r». 

8  8  Ewing  V.  Folsom,  24  N.  "NV.  rii)5,  G7  Iowa,  Go. 

8»  Smith  V.  Coe.  2  Hilt.  (N.  Y.)  3(r». 

•0  Winter  v.  Hudson,  G  X.  W.  o41.  54  Iowa.  33G. 

•  1  Roanoke  Land  &  Imp.  Co.  v.  Karn,  80  Va.  589. 
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due  the  contractor  for  labor  or  materials  furnished  under  the  same 
principal  contract  by  other  persons  after,  a6  well  as  before,  the  sub- 
contractors notice.*^ 

§  235.  Under  a  statute  which  gives  subcontractors  a  lien  for 
the  amount  due  them,  provided  that  the  owner  be  not  made  liable 
for  any  greater  amount  than  he  agreed  to  pay  the  contractor,  but 
the  risk  of  payments  to  be  on  the  owner  until  60  days  after  comple- 
tion of  the  building,  payments  made  by  the  owner  to  the  contractor, 
pursuant  to  the  contract,  before  the  work  began,  do  not  affect  the 
subcontractors;  ••  and  the  liens  of  the  subcontractors  are  limited 
only  by  the  amount  to  be  paid  the  contractor,  regardless  of  pay- 
ments made  by  the  owner  to  the  contractor  before  the  expiration  of 
such  60  days.** 

Lden  Affected  by  Contractor's  Default. 

§  236.  Where  a  building  contractor  abandons  the  work  before 
completion,  a  subcontractor  is  not  entitled  to  a  lien  for  his  ac- 
count, in  states  where  the  New  York  nile  as  to  subcontractors 
prevails.**^  But,  in  states  where  the  statutes  give  subcontractors  a 
direct  lien,  the  failure  of  the  contractor  to  complete  his  contract 
does  not  destroy  the  subcontractor's  lien.**  And,  even  where  the 
subcontractor  only  has  a  lien  by  way  of  subrogation,  his  lien  is 
not  lost  by  the  contractor's  default,  if  the  contractor,  although  the 
contract  is  never  completely  executed,  is  in  a  position  to  recover 
from  the  owner,  either  on  the  contract,  or  on  quantum  meruit*^ 

»»  Tabor  r.  Armstrong,  12  Tac.  157,  9  Colo.  285.  This  was  under  a  statute  giv- 
ing tbe  subcontractor  a  lien  to  the  extent  of  the  amount  "due  or  to  become  due 
imder  the  contract."  In  such  case,  however,  the  subcontractor  cannot  recover 
)nd$3nent  until  the  money  becomes  due  under  the  contract.  Pendlebui'g  v.  Meade, 
1  B.  D.  Smith  (N.  Y.)  728. 

•3  l^iellflbarger  v.  Thayw,  15  Kan.  filO. 

•  tD^ahaj  v.  Goldie,  17  Kan.  265. 

•5  Smith  V.  Shehetim;  Arms,  35  N.  Y.  Supp.  62,  89  Ilun,  70. 

»«Cook  V.  Murphy.  24  Atl.  030,  150  Pa.  St.  41;  Cook  v.  Williams  (Pa.  Sup.) 
24  Atl.  T4e. 

•T  Mayer  v.  Mutchler,  13  Atl.  620,  50  N.  J.  I^w,  162.  But  partial  perform- 
ance by  the  contractor  restricts  the  subcontractor's  lien  to  the  unpaid  balance  of 
the  propcHtionate  contract  price  for  the  part  perfoi-med.  Wright  v.  Pohls,  53  N. 
W.  848,  83  Wla.  560. 

(22U) 


§    237  MECHANICS'   L.IENS.  (Ch.   9 

So,  too,  where  the  contractor  defaults,  and  the  owner,  instead  of 
forfeiting' the  contract,  elects  to  complete  the  work  himself,  and 
does  so  for  less  than  the  contract  price,  he  is  liable  to  subcon- 
tractors' liens  to  the  extent  of  the  difference  between  the  contract 
price  and  the  cost  of  completing  the  work,  including  the  payments 
preA'iously  made  to  the  contractor.'*  But  a  subcontractor  who  has 
furnished  work  or  materials  for  waterworks  for  a  city  has  no  prior 
claim  over  a  surety  who  has  completed  the  work,  on  the  failure  of 
the  contractor  to  do  so,  on  the  amount  due  on  such  contract.**  And, 
where  the  lien  by  subrogation  prevails,  the  mechanic's  lien  law  does 
not  require  that  the  owner  shall  pay  anything  to  the  subcontractor, 
when  he  is  compelled  to  exhaust  the  original  contract  price,  taking 
into  account  what  he  has  rightfully  paid  the  contractor,  to  com- 
plete the  building,  in  case  of  abandonment  by  the  contractor.^®** 

The  effect  on  a  subcontractor's  lien  of  a  general  or  special  assign- 
ment by  the  contractor  will  be  considered  in  treating  of  the  rights 
of  assignees.^*^ 

Subcontractors  in  Second  Deg^ree. 

§  237.  A  subcontractor  of  a  subcontractor,  or,  in  other  words,  a 
subcontractor  in  the  second  degree,  is  so  far  removed  from  the  owner 
of  the  land  that  the  courts  have  been  reluctant  to  extend  to  him  .by 
implication  the  benefits  of  the  mechanic's  lien  acts.  Accordingly, 
it  is  the  general  rule  that  a  subcontractor  in  the  second  degree  has 

»8  Mui-phy  V.  BuckmaD,  66  N.  Y.  297;  Graf  v.  Cunningham,  16  N.  E.  551.  109 
N.  Y.  369.  lu  a  recent  case  it  appeared  that  the  subcontractors,  being  unable  to 
complete  their  contract,  wrote  the  contractors  a  letter,  authorizing  them  to  take 
charge  of  the  work,  "and  complete  the  same  for  our  account,"  and  that  '"we  do  not 
waive  by  this  provision  our  rights  under  the  original  contract,  or  any  extra  work 
accruing  from  tlie  same."  The  court  held  that  the  contractors,  by  proceeding 
with  the  work,  assumed  only  to  finish  it  for  the  subcontractors,  and  on  completion 
tlie  cost  was  to  be  deducted  from  the  contract  price,  before  anything  would  be- 
cuine  (lae  to  the  subcontractors  to  which  a  lien  would  attach.  Bralnard  v.  Kings 
Co.,  32  N.  Y.  Supp.  311,  84  Hun,  290. 

09  Wilkinson  v.  Hoffman,  21  N.  W.  816,  61  Wis.  637;  Weiaman  v.  Oity  of  Buf- 
falo (Super.  Ct.  Buff.)  10  N.  Y.  Supp.  569. 

100  Biggs  V.  Clapp,  74  111.  836;  Schultz  v.  Hay,  62  IIL  157;  Goddard  v.  Coul- 
son,  10  Ont.  App.  1. 

101  See  post,  §  346. 
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no  lien.^®*  This  has  been  held  under  statutes  giving  a  lien  to  every 
subcontractor,  mechanic,  workman,  or  other  person  who  shall,  in 
conformity  with  the  terms  of  the  contract  between  the  owner  and 
the  original  contractor,  perform  any  labor  or  furnish  any  ma- 
terials; ^***  giving  a  lien  to  "any  person  who  shall,  by  virtue  of  a 
contract  with  the  owner,"  or  "in  pursuance  of  an  agreement  with 
such  contractor,"  do  work  on  a  building;  ^•^  giving  a  lien  to  per- 
sons who  do  work  or  labor  in  the  construction,  etc.,  of  a  building, 
*'at  the  request  of  any  person  who  had  entered  into  a  contract, 
whether  in  writing  or  not,  for  such  construction";  ^®*  giving  a  lien 
to  *'any  person  to  whom  a  debt  is  due  for  labor  furnished  by  virtue 
of  an  agreement  with  or  by  consent  of  the  owner,  or  any  person 
having  authority  from,  or  rightfully  acting  for,  such  owner";  ^®* 
and  giving  a  lien  to  any  one  performing  labor  or  furnishing  ma- 

loaTurcott  v.  HaU,  8  Ala.  522;  Monroe  v.  Hannan,  7  Mackey  (D.  C.)  197; 
Howard  v.  Moore,  20  Fla.  163;  Rotbgerber  v.  Dupuy,  (U  in.  452;  Ahem 
V.  Evans,  66  111.  125;  Smith  Bridge  Co.  v.  Louisville,  N.  A.  &  St  L.  Air-Line 
R,  Co.,  72  111.  506;  Cairo  &  St.  L.  R.  Co.  v.  Watson,  85  Dl.  531;  Berkowsky 
V.  Sable,  43  111.  App.  410;  Nixon  v.  Cydon  Lodge,  43  Pac.  236,  56  Kan.  298; 
Wood  V.  Donaldson,  17  Wend.  (N.  Y.)  550,  22  Wend.  (N.  Y.)  395;  Heroy  v. 
Hendricks,  4  E.  D.  Smith  (N.  Y.)  768;  Stephens  v.  RaUroad  Co.,  29  Ohio  St. 
227;  Harlan  v.  Rand,  27  Pa.  St.  511;  Schenck  v.  Uber.  81  Pa.  St.  31;  Kit- 
son  V.  Crump,  9  Phila.  (Pa.)  41;  Morrison  v.  Whaley,  19  Atl.  330.  16  R.  I. 
715;  Geddes  v.  Bowden,  19  S.  C.  1:  McGugin  v.  Railroad  Co.,  10  S.  B.  36, 
:«  W.  Va.  63;  Kirby  v.  McGarry,  16  Wis.  68;  Harbeck  v.  Southwell,  18 
Wis.  418. 

There  are,  however,  some  decisions  to  the  contrary.  Thus,  in  Mears  v. 
StubbB,  45  Iowa,  675,  It  was  held  that  a  subcontractor  in  the  second  degree 
might  have  a  lien,  even  though  the  statute  did  not  expressly  so  provide; 
and  in  Lumbard  v.  RaUroad  Co.,  64  Barb.  (N.  Y.)  609,  a  subcontractor  in 
the  second  degree  was  decreed  a  lien  under  a  statute  which  gave  a  lieu  to 
any  person  for  work  done  under  contract  "either  with  the  owner  or  with 
any  contractor."  This  last  case  was  reversed  on  another  ground  in  Lum- 
bard V.  Railroad  Co.,  55  N.  Y.  491,  but  the  right  to  a  lien  of  a  subcontractor 
in  the  second  degree  was  not  denied.  In  Duignan  v.  Montana  Club,  40  Pac. 
294,  16  Mont  189,  the  right  of  subcontractors  in  all  degrees  to  liens  was  as- 
serted. 

los  Rotbgerber  v.  Dupuy,  64  111.  462. 

104  Heroy  v.  Hendricks,  4  B.  D.  Smith  (N.  Y.)  768. 

106  Morrison  v.  Wlialey.  19  Atl.  330,  16  R.  I.  715. 

106  Geddes  v.  Bowden,  19  S.  C.  1. 

(231) 


§    239  MECHANICS'    LIENS.  (Ch.  9 

terial  in  the  construction  of  a  building  by  virtue  of  any  contract 
with,  the  owner  thereof,  or  his  agents,  or  in  pursuance  of  an  agree- 
ment with  one  who  has  contracted  with  the  owner.^®^  Even  in 
states  where  subcontractors  in  the  second  degree  have  liens,  they 
cannot  have  a  lien  if  the  contractor  has,  before  they  gave  notice, 
paid  the  subcontractor  in  full,  even  though  the  owner  is  still  in- 
debted to  the  contractor.* ®* 

Subcontractors  in  Third  Degree. 

§  238.  Those  who  contract  with  the  subcontractor  of  a  subcon- 
tractor may  be  designated  as  subcontractors  in  the  third  degree. 
Their  rights  as  mechanic's  lien  claimants  have  not  often  been  ad- 
judicated, and  what  decisions  there  are  do  not  seem  to  be  very  har- 
monious. It  has  been  held  in  Colorado  that,  in  the  absence  of  a 
statutory  provision  therefor,  a  subcontractor  in  the  third  degree  is 
not  entitled  to  a  mechanic's  lien,*®*  while  in  Montana  subcon- 
tractors in  the  third  degree  are  entitled  to  a  mechanic's  lien  under 
a  statute  providing  that  ^^all  persons  furnishing  things  or  doing 
work  shall  be  considered  subcontractors,''  *^®  Tt  may  be  taken  for 
granted  that  in  states  where  subcontractors  in  the  second  degree  have 
no  liens,  those  in  the  third  degree  have  none. 

Division  III.     Workmen. 

In  General. 

§  239,  A  mere  workman  or  laborer,  who  is  not  employed  to  per- 
form any  distinct  piece  of  work,  but  merely  to  labor  by  the  day  un- 
der the  direction  of  others,  cannot  be  said  to  be  either  a  '*con- 
tractor"  or  "subcontractor,"  as  these  words  are  commonly  used. 
Accordingly,  his  right  to  a  lien,  especially  when  he  is  not  a  me- 
chanic, is  a  question  of  doubt,  unless  the  statute  expressly  gives  it 
to  him.    Thus,  it  was  early  held  in  Pennsylvania  that  a  journeyman 

107  McGugin  v.  Railroad  Co.,  10  S.  E.  36,  33  W.  Va.  63. 

108  Lumbard  v.  Railroftd  Co.,  55  N.  Y.  491:  French  v,  Bauer  (Com.  PI.)  11 
N.  Y.  Supp.  69. 

108  Sayre-Newton  Lumber  Co.  v.  Union  Bank  (Colo  App.)  41  Pac.  844. 
110  Duignan  v.  Montana  Club,  40  Pac.  294,  16  Mont.  188. 
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was  not  entitled  to  a  mechanic's  lien,  because  Jie  was  not  within 
the  spirit  of  the  mechanic's  lien  law.^^^  And  to  warrant  enforce- 
ment of  a  mechanic's  lien,  under  the  Georgia  laws,  the  claimant 
must  be  a  mechanic,  and  must  have  contracted  for  and  performed 
the  work  in  that  capacity.^**  But  at  present  the  tendency  is  to  ex- 
tend to  workmen,  as  well  as  mechanics,  the  benefit  of  the  me- 
chanic's lien  laws,  and  inmost  of  the  states  workmen  are  within  the 
express  terms  of  the  acts.  In  one  recent  case  it  was  said  that  it 
cannot  be  objected  that  a  claim  which  is  for  labor  on  a  building  is 
not  that  of  a  mechanic,  within  the  lien  law.^^*  And  workmen  em- 
ployed by  contractors,  as  well  as  those  employed  directly  by  the 
owner,  may  have  liens. ^^*  The  liens  of  such  workmen,  however, 
like  those  of  subcontractors,  depend  upon  the  lien  of  the  contractor 
who  employs  them.  'WTiere  a  contractor  has  no  lien,  because  he 
has  failed  to  comply  with  an  act  requiring  him  to  record  his  con- 
tract, laborers  employed  by  him  have  no  lien.^^'  And,  where  the 
contractor  abandons  bis  job  before  finishing  it,  his  workmen  have 
a  lien  only  on  a  proportional  part  of  the  amount  due  him,  if  any, 
and  not  of  the  entire  contract  price.^^*  And,  in  general,  any  de- 
fense the  owner  has  as  against  the  contractor  he  may  make  as 
against  the  contractor's  workmen.^ ^'  The  lien  given  by  the  Indiana 
statute  to  persons  performing  labor  in  the  construction  of  a  rail- 
in  Jobsen  v.  Boden,  8  Pa.  St.  4ri3.     See,  too,  section  75,  ante. 

11*  Savannah,  G.  &  N.  A.  R.  Co.  v.  Grant,  56  Ga.  68.  But  In  the  case  of 
Adams  v.  Goodrich,  55  Ga.  233,  it  was  said  that  a  laboringr  mechanic  who 
performs  actual  manual  labor  for  bis  employer  is  as  much  entitled  to  a  labor- 
er's lien  on  his  property  for  the  value  of  the  services  performed  by  him  as 
any  other  class  of  laborers. 

11*  Vincent  v.  MiU  Co.,  35  Pac.  390,  7  Wash.  566. 

114  Parker  v.  Mining  Co.,  61  Cal.  348;  Dewing  v.  Society,  13  Gray  (Mass.) 
414;  Weeks  v.  Walcott,  15  Gray  (Mass.)  54;  Pilz  v.  Klllingsworth,  26  Pac. 
306,  20  Or.  432;  In  re  Cornish,  6  Ont.  259.  Contra,  Greenough  v.  Nichols,  30 
Vt.  768. 

lis  Alien  V.  Wills.  4  La.  Ann.  97;  Flrat  Municipality  v.  Bell,  Id.  121; 
Jorda  V.  Gobet,  5  La.  Ann.  431;   Whltla  v.  Taylor,  6  La.  Ann.  480. 

ii«  In  re  Cornish,  6  Ont.  259. 

117  Reeve  v.  Elmendorf,  38  N.  J.  I.aw,  125.  Therefore  no  lien  exists  in 
faTor  of  a  laborer  beyond  the  amount  due  from  the  owner  of  the  property 
to  the  contractor.  O'Donnell  v.  Kramer,  65  Cal.  353,  4  Pac.  204;  McLaughlin 
T.  Goodchaux,  7  La.  Ann.  101. 
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road  is  measured  by  the  reasonable  value  of  such  labor,  and  not  bj 
the  terms  of  the  contract  between  the  laborer  and  the  contractor.*** 
Ah  a  general  rule,  workmen  employed  by  subcontractors  have  no 
lien,  being  too  remotely  connected  with  the  owner  of  the  prop- 
erty."*  A  statute  giving  a  lien  to  "all  laborers  who  shall  perform 
work  and  labor"  applies  only  to  laborers,  as  distinguished  from 
artisans;  *^®  and  a  teamster  is  a  "laborer,"  within  an  act  giving 
"laborers"  a  lien  on  any  structure  for  work  performed  by  them 
thereon,  and  on  the  interest  of  the  owner  of  the  land  on  which  it 
stands.***  Nor  can  a  person  have  a  "laborer's  lien"  for  work  done 
by  others  hired  by  him.*** 

§  240.  In  New  Jersey,  where  the  owner  has  reasonable  cause  to 
dispute  the  claim  of  a  workman  who  notifies  him  of  the  con- 
tractor's refusal  to  pay,  the  workman  cannot  sue  the  owner  until  he 
has  first  established  his  claim  by  obtaining  judgment  against  the 
contractor.**'  And,  under  a  statute  providing  that  an  owner  who 
is  not  a  party  to  the  contract  under  which  work  is  done  may  pre- 
vent a  lien  for  such  work  by  giving  the  workmen  notice  that  he  will 
not  be  responsible  therefor,  it  is  held  that  a  landowner,  under  con- 
tract with  whom  a  builder  is  erecting  a  house  upon  the  land,  cannot 
prevent  the  attaching  of  the  liens  of  the  builder's  workmen  for 
labor  thereon  by  orally  forbidding  them  to  perform  it.***  Where 
the  statute  makes  a  contract  with  the  owner  of  the  land  essential 
to  the  existence  of  a  lien,  a  workman  performing  labor  on  a  build- 
ing under  a  contract  with  one  who  is  employed  by  the  owner  of  the 
building,  but  who  is  not  the  owner  of  the  land,  and  has  not  con- 
tracted with  such  owTier  for  erecting,  altering,  or  repairing  the 
building,  or  for  the  purchase  of  the  land,  has  no  lien,  either  on  the 

118  Chapman  v.  Railway  Co.,  39  N.  E.  289,  11  Ind.  App.  632. 

ii»Turcott  V.  HaU,  8  Ala.  522;  Howard  v.  Moore,  20  Fla.  163;  Utter  v. 
Crane,  37  Iowa,  G31;  Rothgerber  v.  Dupuy,  64  111.  452;  Berkowsky  v.  Sable, 
43  111.  App.  410;  Wood  v.  Donaldson,  22  Wend.  (N.  Y.)  896.  Contra,  Clark 
V.  Kingsley,  8  Allen  (Mass.)  543.     And  see  ante,  §  199. 

izoDano  V.  Railroad  Co.,  27  Ark.  566. 

121  McElwalne  v.  Hosey,  35  N.  E.  272,  135  Ind.  Sup.  481. 

122  Cochran  v.  Swann,  53  Ga.  39. 

123  Reeve  v.  Elmendorf,  38  N.  J.  Law,  125. 

124  Shaw  V.  Tompson,  106  Mass.  345. 
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land  or  on  the  building,  to  secure  the  payment  of  his  wages.^*'  And 
under  a  statute  providing  that  laborers  shall  have  a  lien  for  work 
done,  and  that  the  whole  contract  price,  except  that  part  due  the 
-contractor,  shall  be  payable  in  money,  without  regard  to  any  con- 
tract made  between  the  landowner  and  contractor,  the  laborer  may 
enforce  a  lien,  though  the  contract  price  is  payable  in  something 
other  than  money,  when  it  remains  unpaid  at  the  time  the  claim  is 
:fi]ed  and  the  action  begun.^'* 

Division  IV.     Material  Men. 

Material  Men  in  First  Degree. 

§  241.  A  material  man  in  the  first  degree  is  one  who  furnishes 
directly  to  the  owner  materials  to  be  used  in  the  construction  or 
repair  of  a  building  or  other  improvement  on  land.  Contractors 
may  furnish  materials,  and  have  a  lien  therefor;  but  mere  ma- 
terial men  are  not  contractors,  since  they  neither  do  any  work  on 
the  building  themselves,  nor  furnish  any  such  work.^*'  And  even 
though  the  material  man  does  some  incidental  work,  in  fitting  the 
materials  to  the  building  and  placing  them  in  it,  that  is  not  suffi- 
cient to  change  him  from  a  material  man  to  a  contractor.^'* 

§  242.  Therefore  material  men  have  no  lien  where  the  statute 
merel  J  provides  that  "all  artisans,  builders,  and  mechanics  of  every 
description,  who  shall  perform  any  work,  shall  have  an  absolute 
lien  on  such  building  for  such  work,  as  well  as  for  materials  fur- 
nished by  thera";^**  or  where  it  gives  a  lien  to  "any  mechanic  or 

125  Belding  v.  Gushing,  1  Gray  (Mass.)  576. 
12S  Schmid  V.  Busch,  31  Pac.  883,  97  Gal.  184. 

127  Duff  V.  Hoffman,  63  Pa.  St.  191;  Hart's  Appeal,  96  Pa.  St.  355;  Mul- 
rine  v.  Washington  Lodge,  6  Houst.  (Del.)  350;  Gurlett  v.  Aaron,  Id.  477; 
Araokl  V.  Budlong,  11  R.  I.  561;  Sparks  v.  Mining  Go.,  55  Gal.  389;  Hinckley 
T.  Cracker  Co.,  27  Pac.  594,  91  Gal.  136;  Stevens  v.  Wells,  4  Sneed.  (Tenn.) 
387;  Pitts  V.  Bomar,  33  Ga.  96;  Footman  v.  Pusey,  45  Ga.  561;  Davis  v. 
Betz,  00  Ala.  206.  Contra,  Hooker  v.  McGlone,  42  Conn.  95;  Matthews  v. 
Association,  19  S.  W.  150,  83  Tex.  Sup.  604;  Ambrose  Manurg  Go.  v.  Gapen, 
22  Mo.  App.  397. 

128  Arnold  v.  Budlong,  11  R.  I.  561;   Hinckley  v.  Cracker  Co.,  27  Pac.  59^, 
-91  Cal.  136. 

129  Duncan  v.  Bateman,  23  Ark.  327;   Boutner  v.  Kent,  Id.  389. 
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undertaker''  for  work  and  materials  furnished  by  him;  "^  or  where 
it  giyes  a  lien  to  **mechanic8  and  artisans  of  every  class  for  their 
labor  done  or  materials  furnished'';  ^'^  or  where  it  gives  a  lien  to 
masons  and  carpenters  for  work  and  material;  *"*  or  where  it  gives 
a  lien  to  mechanics  and  builders  on  buildings  erected  by  them  for 
the  compensation  agreed,  and  for  materials.^"* 

When  They  Have  liiens. 

§  243.  Although  material  men  in  the  first  degree  have  no  liens 
under  the  statutes  cited  in  the  preceding  section,  yet  they  have  them 
under  statutes  which  give  liens  generally  to  those  furnishing  ma- 
terials.^'* Under  a  statute  giving  a  lien  to  evei^  one  "employed  in 
furnishing  materials  for"  buildings,  there  may  be  a  lien  for  bricks 
furnished  by  one  who  is  not  a  regular  brickmaker.*'"  Where  ma- 
terials used  in  a  building  are  furnished  under  an  express  under- 
standing that  they  are  to  be  used  in  that  building,^'*  or  where  they 
are  furnished  for  that  purpose  at  the  request  of  the  owner  of  the 
building,^'^  the  contract  is  sufficiently  definite  to  sustain  the  ma- 
terial man's  lien.  Where  the  owner  of  a  building  stipulates  that 
certain  mateiials  shall  be  used  in  it,  and  promises  to  pay  for  them, 

130  (ji^onwood  V.  Manufacturing  Co.,  2  Swan  (Tenn,)  i:jO;  East  Tennessee 
Iron  Manufg  Co.  v.  Bynum,  3  Sneed  (Tenn.)  268;  Stevens  v.  WeUs,  4  Sneed 
(Tenn.)  387. 

131  Huck  V.  Gaylord,  50  Tex.  580. 

182  Pitts  V.  Bomar,  33  Ga.  96. 

183  Davis  V.  Betz,  66  Ala.  206. 

i34Golger  V.  Hussey,  63  Ala.  338;  Willlnglmni  v.  Long,  70  Ala.  587;  Lane 
y.  Jones,  70  Ala.  150;  Savoy  v.  Jones.  2  Rawle  (Pa.)  lUS;  Wisconsin  Planing- 
MIU  Co.  V.  Grams,  39  N.  W.  531,  72  Wis.  275;  Sturges  v.  Green,  27  Kan.  235; 
Whltford  V.  Newell.  2  AUeu  (Mass.)  424. 

138  Savoy  V.  Jones,  2  Rawle  (Pa.)  343. 

136  sturges  T.  Green,  27  Kan.  235.  Separate  entries  of  the  items  In  the 
material  man's  book  of  original  entry  are  sufficient  to  preserve  the  integrity 
of  a  Hen  account  for  materials  furnished  for  the  erection  of  a  building, 
although  his  ledger  contains  an  account  in  which  such  items  are  lumped  to- 
gether with  others.  Kaufman-Wilkinson  Lumber  Go.  v.  Christophel,  59  Mo. 
App.  80;  Compound  Lumber  CJo.  v.  Fehlliammer  Planing  Mill  Co.,  59  Mo. 
App.  661. 

137  Corey  v.  Croskey,  57  111.  251. 
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he  is  the  original  purchaser,  and  the  person  furnishing  such  ma- 
terials is  a  material  man  in  the  first  degree.^"  Thus,  where  the 
owner,  before  a  dealer  to  whom  the  contractor  has  applied  for 
materials  has  begun  to  furnish  them,  promises  to  pay  therefor,  and 
the  materials  are  thereupon  furnished,  the  dealer  who  furnisher* 
them  is  a  material  man  in  the  first  degree.^*'^  But  where  the  build- 
ing committee  of  an  association  has  employed  a  contractor  to  fur 
nish  materials  and  construct  a  building  as  one  complete  undertak- 
ing, and  a  majority  of  the  committee  neither  contracts  with  the 
material  men  for  the  lumber,  nor  authorizes  any  member  of  the  com- 
mittee to  do  so,  nor  has  knowledge  that  he  has  done  so,  no  ratifica- 
tion by  them  of  his  unauthorized  contract  will  result  from  allowing 
the  materials  to  be  used  by  the  contractor  in  tlje  building,  since 
such  use  of  them  might  fairly  be  referred  to  the  undertaking  of  the 
contractor  to  furnish  the  materials  as  well  as  to  construct  the  build- 
ing.**® Where  lumber  is  really  sold  to  the  owner  of  the  building, 
but,  at  his  re<iuest,  is  delivered  and  charged  to  the  contractor,  so 
that  the  latter  may  check  it  up,  the  lumber  dealer  is  a  material 
man  in  the  first  degree.^**  In  a  case  in  New  York  it  appeared  that 
the  owner  of  a  building  in  process  of  construction  proposed  to  a 
material  man  that,  if  the  material  man  would  furnish  a  specified 
quantity  of  lumber,  he  would  pay  a  specified  sum.  The  proposition 
was  accepted,  and  the  owner  paid  the  stipulated  sum,  which  was  less 
than  the  value  of  the  lumber.  It  was  held  that  the  material  man  was 
not  entitled  to  a  lien  for  the  balance,  under  a  provision  of  the  mechan- 
ic's lien  law  giving  a  lien  for  materials  furnished  by  the  direction  of 
the  owner,  since  the  owner  had  fully  carried  out  his  contract.*** 

Material  Men  in  Second  Degree. 

§  244.  Material  men  in  the  second  degree  are  persons  who  fur- 
ninh  materials  to  contractors  for  use  in  buildings.  Their  relations 
to  the  owner  and  the  contractor  are  very  much  like  those  of  sub- 

138  Whitford  v.  Newell,  2  Allen  (Mass.)  424. 

139  wmer  V.  Bergenthal,  7  N.  W.  3r.2,  50  Wis.  474. 

140  New  Ebenezer  Ass*n  v.  Gress  Lumber  Co.,  14  S.  E.  892,  89  Ga.  125. 

141  Wisconsin  rianing  Mill  Co.  v.  Grams,  39  N.  W.  531,  72  Wis.  275. 

142  Crane  v.  Genin,  00  N.  Y.  127. 
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contractors,  and  they  are  often  confounded  with  subcontractors, 
But  the  clear  and  fundamental  distinction  between  them  is  that  a 
material  man  in  the  second  degree  furnishes  the  contractor  merely 
with  materials,  while  a  subcontractor  furnishes  him  with  work, 
either  with  or  without  materials.  It  is  essential  that  the  materials 
should  be  furnished  to  a  contractor.  The  mere  sale  and  delivery  of 
materials  to  be  used  in  the  erection  of  a  building,  and  their  use  for 
such  purpose,  will  not  authorize  the  seller  to  acquire  a  mechanic's 
lien  on  the  building  and  the  land  whereon  it  is  erected,  for  the  un- 
paid price  of  the  materials,  where  it  does  not  appear  that  the  per- 
son to  whom  the  materials  were  furnished  was  other  than  a  mere 
stranger,  acting  without  the  knowledge  or  consent  of  the  owner  of 
the  land/**  Furnishing  materials  to  a  mere  workman,***  or  to  a 
material  man  in  the  lirst  degree,**'  does  not  constitute  the  party 
furnishing  them  a  material  man  in  any  degree,  and  creates  no  lien. 
So,  too,  where  materials  are  obtained  by  a  party  on  his  falsely  rep- 
resenting himself  as  the  contractor  or  architect,  the  party  furnish- 
ing the  materials  has  no  right  to  a  lien;  and,  as  it  was  his  duty  to 
know  the  relation  of  the  alleged  contractor  to  the  owner,  the  loss 
should  fall  on  him,  rather  than  on  an  owner  who  has  already  paid 
for  the  materials,  and  protected  himself  as  much  as  possible."* 
And  a  material  man  who  furnishes  materials  to  the  contractor  for 
building  a  house,  subsequent  to  the  termination  of  the  agreement 
between  the  contractor  and  the  owner  of  the  building,  has  no  lien 
upon  the  building,  or  claim  against  its  owner,  for  the  price  of  the 
materials  so  furnished;  and  no  formal  notice  of  the  termination  of 
the  contract  need  be  given  to  those  furnishing  the  materials,  it  be- 
ing their  duty  to  see  to  it  that  they  are  dealing  with  the  person 
who  is  actually  the  builder  or  contractor  at  the  time  the  materials 
are  furnished.**' 

1*8  Ogg  V.  Tate,  52  Ind.  159. 

14*  Brown  v.  Cowan.  1  Atl.  520,  110  Pa.  St.  588. 

i*BDufr  V.  Hoffman,  63  Pa.  St.  191;  Brown  v.  Cowan,  1  Atl.  520,  110  Pa. 
St.  588;  Poole  v.  Railway  Co.  (Pa.)  16  Atl.  736;  Steinmetz  v.  Boudinot, 
3  Serg.  &  R.  (Pa.)  541;  Woodward  v.  KaUway  Co.,  2  South.  413,  39  La.  Aim. 
566;  Merriman  v.  Jones,  44  N.  W.  526.  43  Minn.  29;  Pacific  RoUlng-Mills  Co. 
V.  James  St.  Const.  Co.,  16  C.  C.  A.  68,  68  Fed.  966. 

i*e  Brown  v.  Cowan,  1  Atl.  520,  110  Pa.  St.  588. 

147  Green  way  v.  Turner,  4  Md.  296.     But  the  voluntary  dissolution  of  a 
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§  245.  One  who  has  furnished  the  contractor  with  money  with 
which  to  pay  for  labor  or  material  is  not  a  material  man,  and  has. 
no  lien  for  his  advances.^^*  Thus,  a  man  who  lends  money  to  a 
brick  manufacturer,  and  takes  from  him  a  chattel  mortgage  on  cer- 
tain bricks,  in  which  mortgage  the  mortgagor  is  authorized  to  sell 
and  deliver  the  bricks  to  a  contractor  for  a  certain  building,  is  not 
entitled  to  a  mechanic's  lien  on  the  building  for  the  bricks,  since 
the  statute  giving  a  lien  to  material  men  is  intended  for  their  ow» 
personal  protection,  and  not  for  the  benefit  of  those  who  have  claims 
against  them.**"  And  the  fact  that  the  money  obtained  on  a  draft 
given  by  a  railroad  company  to  its  principal  contractor  for  con- 
struction of  its  road  was  used  by  him  to  pay  for  labor  and  material 
vnll  not  create  a  labor  or  material  man's  lien  on  the  railroad  in 
favor  of  the  holder  of  the  draft.  *'^**  In  a  recent  case  in  New  York 
it  appeared  that  a  mason  and  a  carpenter  furnished  separate  esti- 
mates to  the  owner  of  a  lot  for  work  in  the  erection  of  a  building,, 
to  be  done  by  each  according  to  his  craft,  but  entered  into  a  joint 
contract  with  him.  As  betw^een  themselves,  there  was  no  agree- 
ment of  partnership,  and  no  community  of  interest  in  profit  or  loss. 
During  the  progress  of  the  work  the  carpenter  bought  lumber  of 
plaintiffs,  and,  with  the  knowledge  of  the  mason,  used  it  in  the* 
building.     On  this  state  of  facts  the  court  held  that,  though  no 

firm  of  contractors  after  tbey  had  entered  into  a  building  contract  will  not 
affect  a  material  man's  lien  for  materials  furnished  after  the  dissolution. 
MUler  y.  Whitelaw,  28  Mo.  App.  639. 

i*»  WUliamg  V.  Bradford  (N.  J.  Ch.)  21  Atl.  331;  First  Municipality  v.  Bell^ 
4  La.  Ann.  121. 

i*»  Hay  Co.  Sav.  Bank  v.  Cramer,  54  Mo.  App.  587.  In  a  case  in  Iowa  it 
appeared  that  a  mortgage  on  brick,  to  secure  money  loaned,  described  the 
brick  as  located  on  certain  lots  at  the  kiln  of  the  mortgagor,  who  was  a  manu- 
facturer of  brick;  but  no  brick  were  designated  as  those  on  which  the  mort- 
gage was  given.  The  mortgagor  thereafter  used  brick  from  his  kiln  in  tlie 
erection  of  a  house,  but  testified  that,  during  the  time  In  which  the  brick  used 
in  the  buUding  were  made,  he  was  making  and  selling  brick  continually,  and 
could  not  teU  whether  those  used  in  the  building  were  made  t)efore  the  mort- 
t^age  was  executed  or  not.  On  these  facts,  the  court  held  that  the  mort- 
gage was  inyalid  as  against  third  persons,  and  therefore  the  mortgagee  imd 
no  mechanic's  lien  on  the  buUding  as  against,  other  lienliolders.  Meretlitli 
▼.  Kunze  (Iowa)  42  N.  W.  619. 

ISO  Central  Trust  Co.  v.  Bridges,  6  C.  O.  A.  539,  57  Fed.  753. 
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partnership  existed  between  the  mason  and  the  carpenter,  on  which 
the  former  could  be  held  liable  for  the  lumber,  still,  as  the  mason 
knew  of  its  purchase  and  use  in  performance  of  the  joint  contract, 
he  ratified  its  purchase  and  use,  and  his  right  to  the  amount  due 
him  under  the  contract  must  be  postponed  until  satisfaction  of  the 
lien  for  the  lumber  attaching,  under  a  statute  giving  a  lien  for 
labor  done  or  material  furnished  with  the  assent  of  the  owners  or 
contractors/*^ 

When  They  Have  Liens. 

§  246.  Where  the  law  makes  a  contract  between  the  owner  and 
lien  claimant  an  essential  prerequisite  to  a  mechanic's  lien,  it  fol- 
lows logically  that  material  men  in  the  second  degree  have  no 
lien.^°"  But  in  most  states  they  now  have  liens,^'"  as,  for  instance, 
under  statutes  that  extend  the  lien  to  "the  materials  used  in  the 
construction,  erection,  or  reparation  which  have  been  furnished  by 

iBi  Pell  V.  Baur,  31  N.  E.  224,  133  N.  Y.  377,  affirming  Id.  (City  Ct.  Brook.) 
16  N.  Y.  Supp.  258. 

iB2Wetherin  v.  Otilendorf,  61  111.  283;  Toledo  Novelty  Works  v.  Bern- 
heimer,  8  Minn.  118  (GU.  92);  ShotweU  v.  Kllgore,  4  Cushm.  (Miss.)  125; 
Holmes  v.  Shands,  Id.  639,  5  Cushm.  (Miss.)  40. 

Under  a  New  York  statute  wtiich  gave  a  lien  to  "every  mechanic,  workman, 
or  other  person  doing  or  performing  any  work  towards  the  erection,  construc- 
tion, or  finishing  of  any  building,"  and  declared  that  its  provisions  should 
''apply  to  the  materials  furnished  and  used  in  the  performance  of  any  work 
l)y  every  mechanic  and  workman  towards  the  erection  or  finishing  of  any 
building,"  it  was  held  that  a  material  man  in  the  second  degree  had  no  lien. 
Burst  V.  Jackson,  10  Barb.  (N.  Y.)  219.  And  where  a  contractor  purchased 
materials  for  the  erection  of  a  building  on  a  lot  in  his  own  name  on  his  own 
credit,  and  the  testimony  failed  to  show  that  he  was  acting  as  agent  for  the 
owner  of  the  lot,  the  same  cannot  be  subjected  to  a  lien  for  the  materials 
so  furnislied.  under  the  meciianic's  lien  law  of  Nebraska  as  it  existed  in  No- 
vember, 1880.     Doolittle  V.  Goodrich,  13  N.  W.  400.  13  Neb.  296. 

1S3  Sodini  V.  Winter,  32  Md.  130;  Taylor  v.  Murphy,  23  Atl.  1134,  148  Pa. 
St.  337;  Gumey  v.  Walsham.  19  Atl.  323,  16  R.  I.  698;  Tanquary  v.  Walker, 
47  111.  App.  451;  Colter  v.  Frese,  43  Ind.  96;  Clark  v.  Huey  (Ind.  App.)  36 
N.  E.  52;  Delahay  v.  Goldie,  17  Kan.  263;  Bassett  v.  BertoreUi,  22  S.  W.  423. 
92  Tenn.  548;  Cohn  v.  Hager,  30  Ark.  28.  And  there  are  many  other  cases 
in  which  the  right  to  such  lien  is  impliedly  admitted.  See  cases  cited  in  sec- 
tions 247-251. 
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any  person/'^**  On  this,  as  in  all  other  points  of  mechanic's  lien 
law,  the  statutes  of  the  particular  state  under  which  the  lien  is 
claimed  must  be  carefully  consulted  before  it  can  be  determined 
whether  the  lien  exists;  but  it  may  be  stated  as  a  general  rule  that, 
where  both  subcontractors  and  material  men  in  the  first  degree 
have  liens,  material  men  in  the  second  degree  are  allowed  the  same 
privilege.  But  material  men  in  the  second  degree  cannot  establish 
liens  as  original  contractors.^ '^^  It  is  not  essential  to  the  lien  that 
there  was  an  understanding  that  the  material  man  intended  to 
claim  the  lien,"*  nor  that  he  knew  of  his  right  to  such  lien."^  And 
the  existence  of  such  lien  does  not  affect  the  personal  liability  of 
the  contractor  on  his  contract  of  purchase.^**  The  fact  that  a  ma- 
terial man  looks  to  the  contractor  in  the  firet  instance  for  payment 
will  not  defeat  his  lien,  where  he  relies  on  the  building  if  the  con- 
tractor fails  to  pay  him."*  Nor  will  the  fact  that  materials  are  fur- 
nished upon  the  order  and  credit  of  the  contractor,  and  not  on  the 
credit  of  the  building  in  which  they  are  used,  defeat  a  lien  on  the 
building  for  such  materials."®  , 

In  some  states  these  liens  are  subject  to  particular  restrictions. 
Thus  in  Oregon  the  statute  only  allows  a  lien  to  material  men  in 
the  second  degree  where  there  is  no  written  contract,  in  cases  where 
there  is  a  refusal  to  furnish  a  written  memorandum  of  the  terms 
of  the  contract;  ^'^  in  New  Jersey  the  material  man  in  the  second 
degree  must  have  made  a  personal  demand  for  payment  on  the  con- 
tractor before  claiming  a  lien;  "^  and  in  Alabama  he  must  first  ob- 
tain judgment  against  the  contractor.^*' 

1B4  Gurney  v.  Walsham,  10  Atl.  323,  16  R.  I.  G98. 

1  SB  Clark  y.  Hall,  10  Kan.  80.  And  it  would  make  no  difference  in  this 
respect  that  the  contractor,  without  the  knowledge  of  the  owner,  had  ordered 
the  materials  in  the  owner's  name.  Stout  v.  McLachlin,  15  Pac.  902,  38  Kan. 
120. 

iseBassett  v.  Bertorelli,  22  S.  W.  423.  92  Tenn.  .>48. 

1"  Mallory  y.  Abattoir  Co..  49  N.  W.  1071.  80  Wis.  170. 

i»«  Sodinl  v.  Winter,  32  Md.  130. 

"»  Ridge  V.  Trust  Co.,  56  Mo.  App.  155. 

1*0  Clark  V.  Huey,  40  X.  E.  152,  12  Ind.  App.  224. 

Ui  Tatum  r.  Cherrj-,  6  Pac.  715,  12  Or.  135. 

»«  Williams  v,  Bradford  (X.  J.  Ch.)  21  Atl.  331. 

i«s  May  &  Thomas  Hardware  Co.  v.  McConuell.  14  South.  768,  102  Ala.  577. 
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§  247.  The  lien  of  a  material  man  in  the  second  degree  grows 
out  of  the  use  of  his  materials  in  the  building,  and  does  not  depend 
upon  any  contract  between  him  and  the  owner."*  Accordingly,  the 
promise  of  the  owner  to  pay  for  materials  previously  furnished  to 
the  contractor  makes  no  difference  in  regard  to  the  material  man's 
right  to  a  lien.^*"  And  such  a  promise  is  within  the  statute  of 
frauds."*  A  notice  that  a  property  owner  will  not  be  responsible 
for  materials  furnished  contractors  is  not  posted  conspicuously 
enough  to  relieve  from  liability  when  placed  in  a  closed  building 
which  is  locked  up  for  a  greater  part  of  the  time."^ 

Lien  Ldmited  by  Terms  of  Original  Contract. 

§  248.  The  lien  of  a  material  man  in  the  second  degree,  like 
that  of  a  subcontractor,  is  subordinate  to  the  original  contract,  and 
governed  by  its  terms,^***  and  of  those  terms  he  must  take  notice.**^ 
But  a  written  agreement  between  the  contractors,  of  which  the  ma- 
terial man  had  no  actual  notice,  is  not  binding  on  him.^^**  Provi- 
sions in  the  original  contract  as  to  the  time  of  payment  bind  tht* 
material  man  in  the  second  degree.* ^^  Therefore  he  cannot  main- 
tain a  suit  to  enforce  his  lien  until  expiration  of  the  credit  provided 
for  in  the  contract.*'*  Where  a  contractor  elects  to  take  a  note  and 
mortgage  in  part  payment  of  the  purchase  price,  in  accordance  with 
the  option  of  his  contract,  a  material  man  in  the  second  degree  is 
entitled  to  a  lien  only  to  the  extent  of  the  balance  of  the  contract 
price  that  is  due  in  cash.*''  But  it  is  held  in  New  Jersey  that,  if 
the  payment  to  the  contractor  is  to  be  made  by  conveying  land  to 

!•*  Cohn  V.  Hager,  30  Ark.  28;  Dayles-Henderson  Lumber  Co.  ▼.  Gott- 
Bchalk,  81  Cal.  641,  22  Pac.  860. 

les  WetheriH  v.  Ohlendorf,  61  lU.  283;   TrammeU  v.  Hudmon,  78  Ala.  2*J2. 

i6«Tanquary  v.  Walker,  47  111.  App.  451. 

i«7  Silvester  v.  Mine  Co.,  22  Pac.  217,  80  Cal.  510. 

i«8  Mclntire  v.  Bamee,  4  Colo.  288. 

i69McKnight  v.  WaBbington.  8  W.  Va.  666;  Boynton  Furnace  Co.  t.  Gil- 
bt'rt,  53  N.  W.  1085,  87  Iowa,  15. 

170  Davis  V.  Livingston.  29  Cal.  283. 

171  McKnight  v.  Washington,  8  W,  Va.  666. 

172  Pitt  V,  Acosta,  18  Pla.  270. 

178  Jones  &  M.  L.  Co.  v.  Murpby.  19  N.  W.  898,  64  Iowa,  165. 
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him,  a  material  man  in  the  second  degree,  who  has  duly  perfected 
his  lien  by  giving  the  required  notice,  has  a  right  to  be  paid  out  of 
the  land  conveyed,  and  that  a  court  of  equity  will  enforce  such 
right.^'* 

liimited  by  Payments  to  Contractor. 

§  249.  The  distinction  between  the  different  systems  of  creat- 
ing liens  for  subcontractors  ^^*  prevails  also  in  regard  to  the  liens 
of  material  men  in  the  second  degree.  Thus,  under  the  Pennsyl- 
vania system,  it  is  no  defense  to  a  mechanic's  lien  claimed  by  a  ma- 
terial man  in  the  second  d^ree  that  the  aggregate  amount  of  the 
liens  entered  against  the  building,  together  with  the  cost  of  com- 
pleting^ the  same,  exceed  the  contract  price,  if  the  materials  fur- 
nished were  of  the  quantity  and  quality  needed  for  its  construc- 
tion, since  the  material  man  cannot  anticipate  the  cost  of  all  the 
work  and  materials  to  be  furnished  by  other  subcontractors  and* 
material  men.^^**  And  such  lien,  if  the  claim  is  filed  within  the  time 
limited  by  the  statute,  is  not  defeated  by  the  fact  that  the  owner, 
before  the  filing  of  the  claim,  has  paid  the  contractor  in  full  for  the- 
work  and  materials.^^^ 

But  under  the  New  York  sj'stem  the  liens  of  material  men  in  the- 
second  degree  are  in  strict  subordination  to  the  rights  of  the  con- 
tractor. A  material  man  who  has  furnished  materials  to  the  orig- 
inal contractor  of  a  building,  to  be  used  by  him  in  its  construction, 
is  only  entitled  to  be  paid  therefor  by  the  owner  of  the  building 
from  that  portion  of  the  contract  price  which  remains  due  and 
unpaid  to  the  contractor  by  the  owner  when  the  lien  for  the  ma- 
terials accrued."*     But  payments  fraudulently  made  to  the  cou- 

174  AnderBon  v.  Huff,  23  Atl.  054,  49  N.  J.  Eq.  349. 

iTB  See  ante,  S  22.5. 

ITS  Taylor  v.  Murphy,  23  Atl.  1134,  148  Pa.  St.  337,  and  30  Wkly.  Xotos 
(as.  27;  Henry  &  Coatsworth  Co.  v.  Evans,  97  Mo.  47,  10  S.  W.  8(18,  over- 
ruling Henry  t.  Hinds,  18  Mo.  App.  497;    Chilton  v.  Lindsay,  38  Mo.  App.  57. 

177  Colter  V.  Prese,  45  Ind.  9(>;  Spokane  Manufg  &  Lumber  Co.  v.  McChcs- 
ney,  21  Tac.  1U8,  1  Wash.  St.  009. 

178  Geiger  v.  Hussey,  (53  Ala.  ;«S;  ChiUlers  v.  Greenville,  69  Ala.  103;. 
Knowles  v.  Joost,  13  Cal.  (520;  Turner  v.  Strenzel,  11  Pac.  389,  70  Cal.  28; 
Wiggins  V.  Bridge,  11  Pac.  754,  70  Cal.  437;  Epley  v.  Sherer,  5  Colo.  TuM); 
Wjily  Academy  Trustees  v.  Sanford,  17  Fla.  162;    Mallory  v.  Waierworkt^ 
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tractor  do  not  aflfect  the  liens  of  material  men  in  the  second  de- 
gree/"''  Neither  do  payments  made  before  they  fall  due  accord- 
ing to  the  contract.**®  Where,  however,  the  contract  provides  that 
the  contractor  shall  be  paid  before  he  begins  work,  such  payment 
would  cut  out  liens  for  materials  afterward  furnished  to  him.*** 
I'nder  a  statute  which  requires  the  construction  contract  to  be  in 
writing,  and  declares  that  where  the  amount  exceeds  |1,000,  unless 
it  is  filed  in  the  recordei^'s  office  of  the  county  where  the  property 
is  situated,  it  shall  be  void;  ^^and  in  such  case  the  labor  done  and 
materials  furnished  by  all  persons  aforesaid  shall  be  deemed  to 
have  been  done  and  furnished  at  the  personal  instance  of  the  own- 
er, and  they  shall  have  a  lien  for  the  value  thereof,*' — it  has  been  held 
that,  where  the  contract  is  not  recorded,  the  material  men  are  not 
limited  in  their  right  to  a  lien  to  the  amount  due  the  contractor  on 
the  conti'act,  though  they  had  actual  notice  that  there  was  such  a 
contract,  and  did  not  give  the  statutoiy  notice  to  the  owner  of  their 
claim.*** 

How  Affected  by  Default  of  Contractor. 

§  250.    Where  the  New  York  system  prevails,  a  material  man  in 
the  second  degree  has  no  lien  where  the  contractor  abandons  his  job 

Co.,  V2  N.  W.  r.lil.  77  Iowa,  715;  Scliwartz  v.  Croiwn,  ;^0  La.  Ann.  91«:  Car- 
man V.  Mclncrow,  13  N\  Y.  70,  2  E.  D.  Smith  (X.  Y.)  (>8J);  Cheney  v.  Associa- 
tion, 05  N.  Y.  2S2;  McKnight  v.  Washington,  8  W.  Va.  GOO;  Crone  v.  Stnith- 
«rs,  22  Grant,  Ch.  247.  But  a  matertal  man  In  the  second  degree  Is  not 
bound  by  admission  of  the  contractor  that  he  lias  been  paid  In  fuU.  Tram- 
jncll  V.  Hudmon,  78  Ala.  222. 

170  Clieuey  v.  Association,  (k)  N.  Y.  2S2;  Wylly  Academy  Trustees  v.  San- 
ford,  17  Fla.  162.  It  was  lield  in  one  vsise  that  where  the  owner  of  land 
know  tlint  the  plaintiff  had  furnished  materials  used  in  a  building  erecte<l 
thereon  for  him  by  a  contractor,  and  could  have  ascertained  that  the  materials 
had  not  been  paid  for  by  the  contractor  before  making  a  final  settlement 
with  him.  the  plaintiff  could  enforce  a  mechanic's  lien  against  the  property. 
Fay  V.  Orison,  14  N.  W.  213,  GO  Iowa,  13G. 

if«o  Walsh  V.  McMenomy,  IG  Pac.  17.  74  (\il.  350;  Cheney  v.  Association,  05 
N.  Y.  282. 

i«i  Mallory  v.  Waterworks  Co.,  42  N.  W.  521,  77  Iowa,  715. 

i'^2  Kellogg  V.  Howes,  22  Pac.  509,  81  Cal.  170;  Davies-Henderson  Lumber 
Co.  V.  Gottschalk,  22  Pac.  81^  81  Cal.  041. 
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and  forfeits  all  claim  against  the  owner;  ^*^  and,  in  case  the  con- 
tractor default  is  only  partial,  the  damages  the  owner  has  sustained 
thereby  are  to  be  fi^'st  deducted  from  the  fund  applicable  to  the  liens 
of  material  men  in  the  second  degree.^**  But,  where  the  result  of 
the  abandonment  is  that  the  owner  has  the  work  completed  for  less 
than  the  contract  price,  the  material  men  in  the  second  degree  are 
allowed  liens  to  the  extent  of  the  difference  between  the  actual  cost 
of  the  building  and  the  contract  price.*"*  And  material  furnished 
while  the  contractor's  bondsmen  are  completing  the  work,  after  its 
abandonment  by  the  contractor,  is  as  much  the  subject  of  a  lien  as 
if  delivered  to  the  contractor  personally.^ ®®  The  effect  of  the  con- 
tractor's default  on  material  men  in  the  second  degree  is  substan- 

tiallT  the  same  as  its  effect  on  subcontractors.*®' 

■> 

Amount  of  Lien. 

§  251.  The  amount  for  which  the  material  man  in  the  second 
degree  is  entitled  to  a  lien  is  measured  by  the  reasonable  value  of 
the  materials  furnished,***  regardless  of  the  prices  agreed  on  be- 
ti\'een  him  and  the  contractor.*** 

Material  Men  in  Third  Degree. 

§  252.  Those  who  furnish  materials  to  subcontractors  may  be  de- 
nominated material  men  in  the  third  degree.  They  stand  in  a  dif- 
ferent position  from  that  of  material  men  in  the  second  degree,  and 
their  right  to  a  lien  is  much  less  clear.  Indeed,  the  decisions  on 
this  subject  are  so  conflicting  that  no  general  rule  can  be  laid 
down.*** 

1*3  Blytlie  V.  Poiiltney.  31  Cal.  2X\;  RIcker  v.  Sehadt.  2.'?  S.  W.  907.  5  Tex. 
nv.  App.  4450;    Brlgffs  v.  Ijee,  27  Grant,  Ch.  404. 

>«*  Reed  v.  Norton,  26  Pao.  767,  27  Pac.  42ti.  and  IK)  Pal.  500. 

iH&Pnnerton  Lumber  Co.  v.  Oslwrn,  :54  N.  W.  2ir».  72  Iowa,  472. 

!»»«  Fftlrhsven  I-and  CJo.  v.  Jordan,  32  Pao.  721),  5  Wash.  729.  In  this  state, 
however,  the  Pennsylvania  system  Is  in  force. 

iBTSee  ante,  S  236. 

168  Laird  v.  Moonan,  20  N.  W.  ;ir»4,  32  Minn.  ar^S;  Colter  v.  Frvse.  45  Ind.  96, 

»«»  Deardorff  v.  Everhartt,  74  Mo.  37;  Miller  v.  Wliitelaw,  28  Mo.  App,  iuVJ; 
UIrd  V.  Moonan.  20  N.  W.  3o4,  32  Minn.  358. 

100  The  following  cases  assert  the  right  of  a  material  man  in  the  third 
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When  They  Have  No  Liens. 

§  253.  Material  men  in  the  third  degree  have  no  lien  where  the 
statute  ^ives  a  lien  to  **every  person  who  shall,  as  subcontractor, 
material  man,  or  laborer,  furnish  to  any  contractor"  any  labor  or 
materials;***  nor  where  it  provides  that  when  the  contractor  is 
indebted  to  a  workman  or  material  man,  and  on  demand  refuses  to 
])ay  that  which  he  owes,  notice  of  the  amount  due,  and  the  con- 
tractor's refusal  to  pay  it,  may  be  given  to  the  owner,  and  he,  on 
being  satisfied  of  the  justice  of  the  claim,  if  he  shall  owe  the  con- 
tractor, shall  notify  him  of  the  claim,  and,  if  the  contractor  fails  to 
pay  it,  he  shall  pay  it,  and  be  entitled  to  credit  for  the  payment  in 
his  account  with  the  contractor;  *'^  nor  where  it  provides  that  the 
i'laim  shall  be  filed  against  the  owner  alone  if  the  contract  of  the 
lien  claimant  was  with  him,  and  against  both  owner  and  contractor, 
if  the  claimant's  contract  was  with  the  contractor;  *•*  nor  when* 
it  gives  a  lien  upon  any  tract  of  land  on  which  a  house  has  been 

•d^preo  to  a  lien:  Davit^R-Henderson  Lumber  Co.  v.  Gottsehalk,  22  Pac.  8<»<K 
^1  Cal.  iHl;  Barker  v.  BueU,  35  Ind,  297;  Moore  v.  Erlckson,  32  N.  E.  1031, 
ms  Mass.  71;  Zarrs  v.  Keck,  58  N.  W.  933,  40  Neb.  456;  Mack  v.  CoUeran, 
32  N.  E.  604,  136  N.  Y.  617;  Vogel  v.  Lultwieler,  5  N.  Y.  Supp.  154,  52  Hur, 
1.S4;  Rand  v.  Lee<l8,  2  Phlla.  (Pa.)  160;  Bassett  v.  MIUs  (Tex.  Sup.)  34  S.  W. 
03.  And  in  one  case  a  lien  was  even  allowed  for  materials  furnished  to  a 
subcontractor  of  a  subcontractor.     Zarrs  v.  Keck,  58  N.  W.  933,  40  Neb.  456. 

The  following?  cases  deny  mechanics'  liens  to  material  men  In  the  third 
dcpi-ec:  Alderman  v.  Transportation  Co.,  33  Atl,  589,  66  Conn.  47;  Cairo  & 
St.  L.  R.  Co.  V.  Watson.  85  111.  531;  Shaar  v.  Ice  Co.,  37  X.  E.  54,  149  111. 
441;  Carlisle  v.  Knapp.  17  Atl.  (03,  51  N.  J.  I^w,  329;  Fowler  v.  Railroad 
Co..  1  Sheld.  (X.  Y.)  525;  Harlan  v.  Rand,  27  Pa.  St.  511;  Bedford  Stone  Co. 
V.  Board  of  Publication,  18  S.  \V.  4(Mi.  91  Tenn.  200;  Ix)weu8tein  v.  Rejnolds. 
22  S.  W.  210.  92  Tenn.  543;  Kirbj^  v.  McGarry,  16  Wis.  68;  Harbeck  v. 
Southwell,  18  Wis.  418;  Central  Trust  Co.  v.  Richmond  X.  I.  &  B.  R.  Co..  54 
FiMl.  723. 

In  Delaware  one  who  furnishes  materials  to  a  subcontractor  has  no  lien 
unless  they  were  furnished  on  the  cre<lit  of  the  building,  and  not  on  the 
-^Tcdit  of  the  subcontractor.  Mulrine  v.  Washington  Lodge,  6  Houst.  (Del.) 
.:r>o. 

iJ'i  Cairo  &  St.  L.  R.  Co.  v.  Watson,  85  111.  531. 

u>2  Carlisle  v.  Knapp,  17  Atl.  633,  51  N.  J.  Law,  329. 

i»8  Harlan  v.  Rand,  27  Pa.  St.  511. 
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built  or  repaired,  'Tby  special  contract  with  the  owner,"  in  favor  of 
the  "mechanic  or  undertaker,  founder  or  machinist/'  who  does  work 
or  furnishes  materials,  and  also  extends  this  lien  to  "every  journey- 
man or  other  person  employed  by  such  mechanic,  founder,  or  ma- 
chinist" to  work  on  the  building,  or  furnish  materials  for  the 
same;  ^•^  nor  where  it  gives  a  lien  to  the  contractor  or  owner's  ma- 
terial man,  and  to  any  person  who  may  have  done  work  or  furnished 
materials  for  such  contractor;  ^•'^  nor  where  it  declares  that  per- 
sons furnishing  labor  or  materials  for  the  construction  of  railroads, 
"by  contract,  express  or  implied,  with  the  owner  or  owners  there- 
of, or  by  subcontract  thereunder,  shall  have  a  lien  thereon"  for  the 
price  of  such  labor  and  materials;  ^'^  nor  where  it  gives  liens  to 
those  who  furnish  materials  by  virtue  of  a  contract  with  the  owner 
or  his  agent,  or  in  pursuance  of  an  agreement  with  the  contractor.^'^ 
And  the  fact  that  the  owner  of  land  on  which  a  building  is  to  be 
erected  had  knowledge  that  the  contractor  had  sublet  a  portion  of 
the  work,  and  that  material  purchased  by  the  subcontractor  was  de- 
livered on  the  premises  with  his  knowledge  and  consent,  does  not 
show  that  the  material  was  furnished  the  subcontractor  '^y  con- 
sent of  the  owner  of  the  land,"  so  as  to  entitle  the  material  man 
to  a  mechanic's  lien  therefor  under  the  Connecticut  statute.^** 

When  They  Have  Liens. 

§  254.  But  material  men  in  the  third  degree  have  liens  wherr 
the  statute  gives  liens  to  "all  persons  performing  labor  or  furnish- 
ing materials  for  the  construction  or  repair  of  any  building,"  ^•^  where 
it  declares  that  any  person  who  shall  furnish  any  materials  used  in 
erecting  a  building,  with  the  consent  of  the  owner  or  agent,  or  any 
contractor  or  subcontractor,  or  any  other  person  contracting  with 
such  owner,  may  have  a  lien;  ^®*  where  it  gives  a  lien  for  labor  or 
materials  furnished  and  used  in  the  erection  of  a  building  by  virtue 

J«*  Bedford  Stone  Co.  v.  Board  of  Publication,  18  S.  W.  40(),  91  Tenu.  200. 

195  Klrby  y.  McGan-y,  16  Wis.  68;    Harbeck  v.  SouthweU,  18  Wis.  41S. 

i»«  Central  Trust  Co.  v.  Richmond,  N.  1.  &  B.  R.  Co.,  54  Fed.  723. 

i»T  Fowler  v.  Railroad  Co.,  1  Sheld.  (Ky.)  525. 

i»8  Alderman  v.  Transportation  Co.,  33  Atl.  589,  66  Conn.  47. 

i»»  Barker  v.  Buell,  35  Ind.  297. 

200  Vogel  V.  Luitwieler,  5  X.  Y.  Supp.  154,  52  Hun,  184. 
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of  an  agreement  with  or  by  consent  of  the  owner;  *^^  and  where  it 
declares  that  the  contractor's  lien  shall  "inure  primarily  to  the 
benefit  of  ail  persons  who  as  employes  of  the  original  contmctor 
or  his  assigns  shall  perform  work  or  furnish  material."  ^^*  The 
Texas  constitution  gives  "mechanics,  artisans  and  material  men  of 
every  class"  a  lien  on  buildings  for  labor  performed  thereon  or  ma- 
terial furnished  therefor,  and  directs  the  legislature  to  proAide  for 
the  "speedy  and  efficient  enforcement  of  such  liens,"  and  the  stat- 
utes of  that  state  give  "any  person  or  firm,  lumber  dealers,  artisan, 
laborer,  mechanic  or  subcontractor"  a  lien  for  labor  perfonned  on  or 
material  furnished  for  any  building  or  improvement  "under  or  by 
virtue  of  the  contract  with  the  owner  or  his  agent,  trustee,  con- 
ti'actor,  or  contractors,"  and  extend  the  lien  to  the  land  on  which  the 
building  or  improvement  is  located.  Under  these  pro\isions  it  has 
been  held  that  one  furnishing  material  to  a  subcontractor  for  a  build- 
ing is  entitled  to  a  lien  on  the  building  and  land  for  its  price.*** 

Limitation  on  Amount  of  Lien. 

§  255.  The  lien  of  a  material  man  in  the  third  degree  is  subject 
to  a  double  limitation.  It  cannot  exceed  the  amount  due,  or  to*  be- 
come due,  from  the  owner  to  the  original  contractor  when  the  lien 
accrued,^^*  nor  can  it  exceed  the  amount  due  or  to  become  due  from 
tlie  original  contractor  to  the  subcontractor.'®*  Where  the  statute 
expressly  creates  liens  in  favor  of  those  furnishing  materials  to  sub- 
contractors, it  makes  no  difference  that  the  materials  for  which  a 

201  Mooi-e  V.  Eriokson.  32  N.  E.  1031,  158  Mass.  71.  This  was  decided  on 
the  theoi*>'  that  materials  furoished  imder  a  subcontract  were  fiirnlshetl  by 
consent  of  the  owner. 

202  Dore  v.  Sellens,  27  Cal.  ."SSS. 

203  Bassett  v.  Mills  (Tex.  ^up.)  34  S.  W.  93,  reversing  Mills  v.  Paul  (Tex. 
Civ.  App.)  30  S.  W.  S-'iS. 

204  Whittier  v.  HolUster,  30  Tac.  84G.  64  Cal.  283;  Latson  v.  Nelson,  11  Pac. 
Coast  Jj&w  J.  589.  Tlie  latter  case  was  de<'lded  by  the  supreme  court  of  Call- 
forj^ia,  but  has  been  omitted  from  the  official  i-eports. 

205  Crane  v.  Genln,  (X)  N.  Y.  127;  Mack  v.  Collevan,  32  N.  E.  004,  136  N. 
Y.  617;  Vogel  v.  Whitmore,  25  N.  Y.  Supp.  202,  72  Hun,  417;  Dore  v.  Sellei«, 
27  Cal.  588.  But,  as  between  the  subcontractor  and  the  Hen  claimant,  it 
need  not  be  shown  that  the  former  has  not  been  paid.  Vogel  v.  Luitwieler,  5 
N.  Y.  Supp.  154,  52  Hun,  184. 
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lien  is  claimed  were  furnished  on  the  personal  credit  of  the  subcon- 
tractor.*"*  In  states  where  material  men  in  the  third  degree  have 
no  Hen,  a  provision  in  a  contract  between  the  owner  and  the  con- 
tractor that  "^all  monej  for  brickwork  anti  materials  should  be  paid 
bj  individual  checks  to  parties  furnishing  the  same''  does  not  entitle 
a  company  furnishing  brick  to  a  subcontractor,  and  used  in  the  build- 
ing erected  under  such  contract,  to  a  mechanic's  lien  on  such  build- 
ing therefor,  since  pai-ties  cannot  enlarge  the  statute  by  contract.*"^ 

Materials  Furnished  to  Material  Men. 

{  256.  One  who  sells  materials  to  a  material  man  in  the  second 
degree  has  no  lien  therefor.*"* 

Division  V.     Corporations,  Firms,  and  Assignees. 

Corporations. 

§  257.  Statutes  that  allow  mechanics'  liens  to  "any  person"  en- 
title private  corporations  to  such  liens,  the  same  as  natural  per- 
sons;*"* as,  for  example,  a  statute  giving  a  lien  to  "any  person  or 
persons  who  shall  hereafter,  as  laborer,  mechanic,  merchant,  or  trad- 
er,'' perform  labor  or  furnish  material  towards  the  performance  or 
completion  of  any  contract.*^"  And  a  statute  giving  a  lien  to  "any 
machinist"  is  broad  enough  to  include  a  corporation  engaged  in  the 
making  and  repairing  of  machinery.*'^  It  is  necessary,  however, 
that  the  subject-matter  of  the  lien  claim  should  be  within  the  scope 
of  the  corporate  powers  of  the  claimant.  Therefore  a  corporation 
organized  for  the  purpose  of  "manufacturing  and  selling  lumber" 
cannot  hold  a  lien  for  labor  performed  in  yie  construction  of  a  build- 

2o«  Vogel  V.  Liiitweiler,  5  N.  Y.  Snpp.  154,  52  Hnn,  1&4. 

207  lx>weD8tein  v.  Reynolds,  22  S.  W.  210,  92  Tenn.  543. 

208  Merrlman  v.  Jones,  44  N.  W.  52r),  43  Minn.  29. 

so^GaskeU  t.  Beard,  11  X.  Y.  Supp.  399,  58  Hun,  101;  Fagan  v.  Machine 
Co.,  G5  Tex.  324;  Doane  t.  Clinton,  2  Utah,  417;  ( 'aiT-Tjombard  Lumber  Co. 
T.  Funenwider.  37  N.  E.  899,  150  111.  (529;  Chapman  v.  Brewer,  62  N.  W.  320, 
43  Neb.  890. 

210  (JaHkell  V.  Beard,  11  N.  Y.  Supp.  399,  58  Hun,  101. 

211  Loudon  T.  Coleman,  59  Ga.  653. 
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ing.  Where  such  a  corporation  sues  to  enforce  a  lien  for  both  lum- 
ber furnished  and  labor  performed  in  the  construction  of  a  building, 
xind  the  complaint  fails  to  show  how  much  of  the  gross  amount  was 
for  lumber  furnished,  a  judgment  in  favor  of  the  corporation  must 
be  reversed.^**  For  the  same  reason,  a  municipal  corporation  can- 
not claim  a  mechanic's  lien.^^'  In  a  case  in  Missouri  where  a  firm 
was  merged  into  a  corporation,  the  name  of  the  firm  and  corporation 
being  the  same,  and  the  members  of  the  firm  comprising  the  stock- 
holders in  the  corporation,  it  was  held  that  the  corporation  could  not 
enforce  a  mechanic's  lien  based  upon  a  continuous,  running  account, 
beginning  with  the  firm,  and  ending  with  the  corporation,  no  new 
contract  being  shown.^^*  A  foreign  corporation  has  the  same  ri|ht 
to  assert  a  mechanic's  lien  as  a  domestic  corporation.*^* 

Copartners. 

§  258.  Where  work  is  done  by  co-partners,  all  the  partners  should 
join  in  order  to  enforce  a  mechanic's  lien  therefor,'*'  even  though 
they  are  co-partners  only  in  this  particular  transaction,'**^  and  even 
though  the  contract  was  made  in  the  name  of  one  partner  for  the 
benefit  of  the  firm.**"  But  where  a  co-partnership  is  formed  after 
one  partner  has  entered  into  a  contract  to  furnish  certain  materials, 
iind  has  furnished  part  of  them,  the  completion  of  the  contract  by 
the  firm  gives  no  lien  to  the  new  partner.'**    The  claim  of  lien  may 

212  Dalles  Lumber  &  Manuf g  Co.  v.  Wasco  Woolen  Manufg  Co.,  3  Or.  527. 

213  Borough  of  Mauch  Chunk  v.  Shortz,  61  Pa.  St.  399.  The  lien  in  this  case 
was  claimed  on  account  of  a  sewer  constructed  by  the  municipality.  After- 
wards acts  were  passed  in  Pennsylyania  expressly  allowing  in  such  cases  lieDs 
somewhat  in  the  nature  of  mechanics'  liens. 

214  Allen  V.  Smelting  Co.,  73  Mo.  (588. 

215  Chapman  v.  Brewer,  62  N.  W.  320.  43  Neb.  890. 

216  Hammersmith  v.  Hilton,  8  Mo.  App.  564. 

217  Rockwood  V.  Walcott,  3  Allen  (Mass.)  4."»8. 

218  Lombard  v.  Johnson,  76  111.  590. 

2 1»  Roberts  v.  Gates,  64  111.  374.  And  a  stranger  to  a  contract  cannot 
<laim  a  lien  under  it  because  he  is  the  legal  successor  of  a  firm  of  which  the 
i'ontractor  became  a  member  after  the  contract  had  been  made,  where  there 
is  no  assignment  of  the  contract  to  him.  Boliem  v.  Seabury  (Pa.  Sup.)  21 
Atl.  674. 
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be  filed  in  the  firm  name  by  any  member  of  the  firm,*'*  and  the  names 
of  the  individual  partners  need  not  be  signed  thereto.**^  A  sub- 
contractor's lien  may  be  enforced  by  a  firm,  one  of  whose  membera 
is  the  contractor,  since  although  the  contractor  must  be  a  party  de- 
fendant to  a  suit  to  enforce  such  a  lien,  yet  the  suit  is  really  one 
in  rem,  in  which  the  property  is  the  party  liable.*'*  After  the  death 
of  one  member  of  a  firm  entitled  to  a  mechanic's  lien,  the  rights  of 
the  firm  may  be  enforced  by  the  surviving  partner.'*'  Where  a  con- 
tract is  entered  into  with  a  firm,  and  partly  performed  by  it,  but 
finally  completed  by  one  of  the  co-partners  after  dissolution  of  the 
firm,  the  lien  for  the  entire  work  may  be  enforced  by  him.***  But 
where  materials  are  furnished  by  a  firm  on  running  account,  with- 
out any  express  contract,  and,  after  dissolution  of  the  firm  by  death 
of  one  of  the  partners,  the  surviving  partner  continues  to  furnish 
such  materials,  the  continuitv  of  the  account  is  broken,  and  the  ma- 
terials  furnished  before  and  after  the  dissolution  are  the  subjects  of 
di><tinct  liens.***^  A  contract  in  the  names  of  '*R.  W.  H.  and  J. 
F.  K.,  of  the  firm  of  H.  &  K.,"  though  signed  in  the  name  of  the  firm, 
has  been  held  to  be  the  contract  of  the  individuals  named,  under 
which  no  lien  could  be  claimed  by  said  firm  where  the  firm  was 
composed  of  three  members.**®  It  is  held  in  Kansas  that  a  lien 
which  has  accrued  to  a  partnership,  for  lumber  and  material  fur- 
nished, is  not  lost  by  the  retirement  of  one  of  the  persons  compos- 
ing the  co-partnership,  and  the  associating  of  another  person  with 
the  remaining  partner,  who  continue  the  business  under  the  same 
name,  and  as  the  successors  of  the  old  firm,  and  that  a  claim 
for  a  mechanic's  lien  may  be  filed  within  the  statutory  time  by  the 

220  Deatherage  v.  Woods,  14  Pac.  474,  37  Kan.  591;   Jones  v.  Hurst,  67  Mo. 

2  21  Smith  v.  Johnson,  2  MacArthur  (D.  C.)  481. 

22  2  Ghambersburg  Woolen  Manufg  Co.  v.  Hazelet,  3  Brewst.  (Pa.)  96. 

223  Davis  V.  Church,  1  Watts  &  S.  (Pa.)  240;  Rookwood  v.  Walcott,  3  Allen 
(Mass.)  4.'>S. 

224  Iloluies  V.  Shands,  5  Cnshni.  (Miss.)  40;  Ogden  v.  Alexander,  35  N.  E. 
G3S,  140  X.  y.  350,  affirming  17  N.  Y.  Supp.  641,  Gii  Hun,  6o. 

225  Miller  v.  Hoffman,  26  Mo.  App.  199;  Henry  v.  Mahone,  23  Mo.  App. 
s:i.  So,  too,  where  the  firm  is  merged  into  a  corporation.  Allen  y.  Smelting 
Co..  73  Mo.  688. 

22«  HiUiker  v,  Fraucl.sco,  65  Mo.  598. 

(251) 


§    259  MECHANICS'   LIBNS.  (Ch.  9 

new  firm.*''  But  it  has  been  held  in  Iowa  that  where  a  firm  con- 
tracted to  furnish  machinery  to  the  owners  of  a  mill,  and,  after  it 
had  been  mostly  furnished,  one  partner  withdrew,  and  the  firm  un- 
derwent successive  changes  by  the  withdrawal  of  old  members  and 
the  admission  of  new,  with  each  change  the  remaining  members  as- 
suming all  obligations,  the  partners  who  made  the  contract  are  the 
ones  to  file  a  lien,  and  it  inures  to  the  benefit  of  the  new  firm,  who 
hold  the  debt.^^'  Where  work  is  done  and  materials  are  furnished 
for  a  building  by  persons  as  partners,  and  the  owner  knows  that  such 
persons  are  doing  the  work,  their  right  to  a  lien  is  not  affected  by  the 
fact  that  one  of  them  made  the  agreement  with  the  contractor  with- 
out disclosing  the  fact  that  he  was  acting  for  the  flrm,^**  and  where 
the  right  to  file  a  mechanic's  lien  claim  existed  in  a  firm  composed  of 
three  members,  the  sale  to  two  of  them  of  his  general  intei^est  in  the 
partn^ship  by  the  third  does  not  destroy  the  right  of  the  remaining 
partners  to  file  it*^'' 

ABsignees  as  Lden  Claimants. 

§  259.  The  assignability  of  mechanics'  liens  has  been  already  dis- 
cussed,*'* and  the  effect  of  an  assignment  on  other  parties  than  the 
assignee  will  be  considered  hereafter.*'*  Although,  as  we  have  seen, 
mechanics  generally  cannot  assign  their  liens  before  they  have  filed 
their  claims,*'"  yet  where  a  contractor  assigns  his  rights  before  the 
work  is  completed,  and  the  assignee  completes  it,  the  assignee  has 
a  right  to  file  a  claim  in  his  own  name  for  the  part  of  the  work  done 
bv  him,*'*  or  for  extm  work  contracted  for  between  the  owner  and 

227  Brown  v.  School  Dist..  20  Tac.  1(X>9,  48  Kan.  im. 

228  German  Bank  v.  Schlotli,  13  N.  W.  314,  51)  Iowa.  31G. 
220  Wahlstrom  v.  Tnilson,  43  N.  E.  183.  1(55  Mass.  4lU 
280  Simons  v.  Webster,  40  Tac.  105G,  108  Cal.  10. 

231  Ante,  H  9-12. 

232  Post,  H  ;i4G. 
2  3  3  Ante,  §  10. 

234  Pensacola  Uailroad  Co.  v.  S<»haffer,  70  Ala.  233;  O'Connor  y.  Railroad 
Co.,  20  S.  W.  16,  111  Mo.  IS.').  In  the  case  of  (Gibson  v.  Nagel,  15  Mo.  App. 
r»fK>,  it  was  held  by  an  intennediate  court  tliat  the  assignee  might  in  such 
<*ase  file  one  lien,  including  the  work  done  by  himself  and  tliat  done  by  his 
assignor;  but  this  is  not  in  accordance  with  the  decisions  of  the  supreme 
court  of  that  stxite.    See  O'Connor  v.  Railroad  Co.,  supra. 
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hlnwelf.***  Where,  after  joint  contractors  have  abandoned  the 
work,  being  fullr  paid  for  all  the  work  done  by  them,  one  of  them  then 
completes  the  work  under  a  new  agi'eement  with  the  owner,  he  may 
file  a  claim  therefor  in  his  own  name,  the  fact  that  he  takes  an  assign- 
ment from  the  other  contractors  not  showing  that  they  are  inter- 
ented.*"*  The  assignee  of  a  niwhanic's  lien  is  subrogated  to  all  the 
rights  of  his  assignor;  and  the  taking  of  a  mortgage  by  the  assignee 
on  the  properti'  affected  by  the  lien,  the  consideration  of  which  mort- 
gage was  used  in  the  purchase  of  the  lien,  will  not  merge  the  latter 
in  the  mortgage,  unless  it  appears  that  such  was  the  intention  of 
the  parties.*^'  Being  subrogated  to  the  rights  of  his  assignor,  the 
assignee  is  also  bound  by  his  covenants  and  conditions.  Thus,  in  a 
case  where  the  building  contract  provided  that  the  last  installment 
of  the  price  shoul^  be  paid  when  the  building  was  completely  fln- 
islied  and  accepted,  and  that  no  paynnrnt  should  be  made  until  the 
contractor  should  procure  from  the  county  clei'k  a  certificate  that 
''no  liens  or  claims  have  been  recorded  or  filed  against  stiid  prem- 
is<*R  or  building,  which  are  then  unsatisfied  of  record,"  it  was  held 
that  where  the  work  was  abandoned  by  the  contractor,  and  finished 
by  the  owners,  an  assignee  of  the  final  payment  to  become  due  the 
contractor  could  not  recover  without  producing  such  certitt<*ate.^** 
And  an  assignee  is  concluded  by  a  release  given  by  his  assignor 
before  the  assignment,  even  though  the  assignee  had  no  notice  of 
such  release  when  he  obtained  the  assignment.*'® 

§  2G0.  A  subcontractor  who  has  received  an  assignment  from  the 
contractor,  and  who  relies  on  such  assignment,  and  does  not  file 
any  claim  as  subcontractor  is  entitled  only  to  what  the  contractor 
would  receive  had  no  assignment  been  made,  even  though,  as  sub- 
contractor, his  rights  would  have  been  greater.**^  Where  a  surety 
on  the  bond  of  contractors  on  a  city  building,  who  also  becomes  their 

235  McDonald  v.  KeUy,  14  R.  I.  :«o. 

25«  HubbeU  v.  Schreyer,  5C  N.  Y.  G04,  reported  more  fiiUy  in  15  Abb.  Prac. 
(N.  S.)  300.     Reversing  14  Al)b.  Prac.  (N.  S.)  2S4. 

237  Henry  &  Coatsworth  Co.  v.  Bond,  55  N.  W.  048.  37  Neb.  207. 

2a«  Bates  v.  Trustees  of  Masonic  HaU  &  Asylum  Fund,  27  N.  Y.  Supp.  951, 
7  Misc.  Rep.  600. 

2"  Rauer  v.  Fay.  42  Pac.  902,  110  Cal.  301. 

24«  English  v.  SiU,  18  N.  Y.  Supp.  570,  03  Hun.  572.  • 
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assi^ee  for  the  benefit  of  creditors,  completes  the  work  after  its- 
abandonment  by  them,  the  question  whether  he  acted  as  agent  of 
the  city,  or  as  assignee  of  the  contractors,  depends  on  his  intent**^ 
Where  a  contractor  who  is  entitled  to  a  lien  takes  a  note  for  the 
amount  due  him,  negotiates  the  note,  and  then  makes  a  general 
assignment,  his  assignee  lias  no  right  to  enforce  the  lien,' since  the 
contractor  had  no  pecuniary  interest  therein  when  he  made  the  as- 
signment.'** The  light  of  an  assignee  to  enforce  the  lien  by  suit  in 
his  own  name  will  be  considei*ed  hei*eafter.**' 


Division  VI.     Priorities  and  Subrogation. 

Priorities. 

§  261.  As  a  general  rule,  there  are  no  priorities  as  between  me- 
chanics' liens  on  the  same  property.***  In  some  cases  the  statute 
expressly  declares  that  all  mechanics'  liens  shall  share  pro  rata; 
in  others,  this  is  inferred  from  the  general  provisions  of  the  act. 
Thus,  where  the  statute  makes  all  mechanics'  liens  relate  back  to 
the  commencement  of  the  work,  it  follows  that  all  such  liens  must 
be  equal.***    And,  where  the  statute  contains  no  provision  in  re- 

241  McChesney  v.  City  of  Syracuso  (Sup.  Ct.)  22  X.  Y.  Siipp.  507. 

24  2  Morton  V.  Austin,  12  Cusli.  (Mass.)  389. 

2<3  See  post,  f  524. 

244  Moxley  v.  Shepard,  3  Cal.  04;  Crowell  v.  Gilmore.  18  Cal.  370;  Wing 
V.  Carr,  86  111.  347;  Butcher  v.  Dew,  39  111.  40;  Rosenthal  v.  Brick  Co.,  CI 
Md.  590;  Finlayson  v.  Crooks,  49  N.  W.  398,  (U5,  47  Minn.  74;  Henry  & 
Coatswortb  Co.  v.  Bond,  55  N.  W.  «43.  37  Neb.  207;  Choteau  v.  Thompson,  2 
Ohio  St.  114;  Willamette  Falls  Transportation  &  MiUlnff  Co.  v.  Riley,  1  Or. 
183;    In  re  Hoyt,  Fed.  Cas.  No.  6.805,  3  Bias.  436. 

But  a  statute  providing  for  the  pro  rata  apportionment  of  the  proceeds  of 
the  sale  of  property  sold  subject  to  mechanics'  liens  does  not  apply  to  liens 
for  materials  furnished  for  different  improvements  erected  at  different  times, 
on  the  same  premises.     State  v.  Drew,  43  Mo.  App.  362. 

246  In  re  Hoyt,  Fed.  Cas.  No.  6,805,  3  Biss.  436;  Willamette  Transpoitatiou 
&  Milling  Co.  v.  Riley,  1  Or.  183.  Contra,  HaU  v.  Hinckley,  32  Wis.  3(?2.  In 
this  last  case,  the  liens,  although  relating  back  to  the  commencement  of  tlic 
work  so  far  as  other  incumbrances  were  concerned,  were  held  to  rank,  as  be- 
tween themselves,  according  to  the  order  in  w^hich  the  claims  were  filed. 

Under  a  statute '  providing  that  any  mortgage  on  land  at  the  time  of  the 
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gard  to  priorities,  all  mechanics'  liens  are  equally  entitled  to  pay- 
ment ont  of  the  property."*  Liens  for  labor  and  liens  for  materials 
are  of  equal  force.^*^ 

§  262.  There  are  some  exceptions  to  this  rule  of  equality.  In 
some  states  mechanics'  liens  are  entitled  to  priority  according  to  the 
order  in  which  the  claims  are  filed  for  record,***  and  subcontractors^ 
liens  have  been  held  superior  to  those  of  contractors.***  In  one  case^ 
where  several  mechanics'  liens  w^ere  enforced  against  a  building  be- 
longing to  an  unincorporated  association,  it  w-as  held  that  one  of 
the  liens,  which  was  held  by  a  member  of  the  association,  was  not  en- 
titled to  be  paid  until  after  the  liens  of  outsiders  were  paid  in  full, 
for  the  reason  that  the  members  of  the  association  were,  in  law,  co- 
partners.**" And  in  Pennsylvania  the  failure  to  designate  in  a  joint 
lien  claim  the  amount  claimed  as  lien  on  each  building  named  there- 
in has  the  effect  of  making  other  mechanics'  liens  superior  thereto.*'^ 
The  holder  of  a  junior  mechanic's  lien  on  a  lessee's  interest,  for  work 
which  the  lessee  hfi^d  contracted  with  the  lessor  to  have  completed, 
cannot  enjoin  the  sale  of  the  property,  upon  the  foreclosure  of  a 
senior  lien,  for  work  performed  for  the  lessor,  of  which  the  holdei' 

inception  of  a  mechanic's  lien  shall  not  be  affected  thereby,  and  that  all 
liens  shall  be  upon  an  equal  footing,  without  reference  to  the  date  of  fiUng. 
the  beginning  of  the  erection  of  any  building  constitutes  the  inception  of  all 
subsequent  liens,  and  a  mortgage  intervening  after  the  first  lien  has  attached 
will  not  defeat  the  equality  of  subsequent  Hens  with  the  first,  though  it  was 
stipulated  by  the  parties  to  the  mortgage  that  said  mortgage  should  be  para- 
mount to  all  other  liens,  and  the  mortgagors  covenanted  to  keep  the  premises 
free  from  all  other  incumbrances.  Oriental  Hotel  Co.  v.  Grifliths  (Tex.  Sup.) 
33  S.  W.  652. 

2*«  Choteau  v.  Thompson,  2  Ohio  St.  114;   Crowell  v.  Gilmore,  18  Cal.  370. 

247  Moxley  v.  Shepard,  3  Cal.  G4;  Henry  &  Coatsworth  Co.  v.  Bond,  37  Neb. 
207,  55  N.  \V.  G43;  Rosenthal  v.  Biick  Co.,  61  Md.  590,  overruling  Robinson  v. 
Insurance  Co.,  55  Md.  111. 

24 «  Kaylor  v.  O'Connor.  1  E.  D.  Smith  (N.  Y.)  672;  Robertson  v.  Barrack, 
4."i  N.  W.  1062,  80  Iowa,  538;    Hall  v.  Hinckley,  32  Wis.  362. 

240  Vogel  V.  Luitwieler,  5  N.  Y.  Supp.  154,  52  Hun,  184;  EngUsh  v.  Sill,  18 
N.  Y.  Supp.  576.  63  Hun,  572;  P^ll  v.  Baur  (City  Ct.  Brook.)  16  N.  Y.  Sui)p. 
258;  I-ay  v.  Millette,  1  PhUa.  (Pa.)  513;  Midland  Ry.  Co.  v.  Wilcox,  23  N. 
E.  506.  122  Ind.  84. 

2  50  Babb  V.  Reed,  5  Rawle  (Pa.)  151. 

261  Thomas  v.  James,  7  Watts  &  S.  ^Pa.)  382. 
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of  the  junior  lien  had  notice.***  Under  the  New  Hampshire  stat- 
utes, which  provide  that  the  builder's  lien  shall  continue  for  90  days 
after  the  services  are  performed  or  materials  furnished,  "and  shall 
take  precedence  of  all  prior  claims  except  liens  on  account  of  taxes," 
and  that  any  such  lien  may  be  secured  by  attachment,  "and  such  at- 
tachment shall  have  precedence  of  all  other  attachments  made  after 
such  lien  accrued,  unless  founded  on  a  prior  lien,"  it  is  held  that 
builders'  liens  have  precedence  in  the  order  of  their  accrual,  and, 
if  they  accrue  simultaneously,  in  the  order  of  the  attachments  made 
to  secure  them.*** 

Subrogation. 

§  263.  No  person  is  entitled  to  be  subrogated  to  the  rights  of  cred- 
itors whose  liens  he  has  voluntarily  discharged,  unless  his  act  was  nec- 
essary to  protect  his  own  interest  in  the  property.***  Thus, one  who  vol- 
untarily pays  a  lien  debt  merely  to  accommodate  the  debtor  is  not  sub- 
rogated to  the  rights  of  the  lienor.***  And  a  surety  or  guarantor  has 
no  right  to  a  mechanic's  lien  on  the  house  of  his  principal  for  materials 
furnished  to  the  latter  by  parties  to  whom  he  gave  the  guaranty.**' 
Hut  the  owner  of  land  who  has  paid  the  account  of  a  workman  of 
the  contractor  after  the  workman  has  established  a  lien  therefor 
has  a  right  of  action  against  the  contractor  for  the  amount  of  such 
payment,  upon  the  theory  of  the  contractor's  implied  promise  to 
pay;  **^  and  if  a  material  man  in  the  second  degree  obtains  judg- 
ment against  the  owner,  and  against  the  property,  the  owner  may 
deduct  the  amount  of  the  judgment  from  any  sum  due  the  con- 
tractor, on  the  contract  price.* ^^  In  a  case  in  Maryland  it  appeared 
that  the  owner  of  two  distinct  pieces  of  land  mortgaged  both  of 
them  to  secure  one  debt.  Afterwards  he  gave  a  second  mortgage  on 
one  pie(*e,  and  created  mechanics'  liens  against  the  other.  On  fore- 
closure of  the  first  mortgage  the  entire  debt  secured  thereby  was 

252  Winn  v.  Henderson,  68  Ga.  3(J5. 

203  KendaU  v.  Piokard  (N.  H.)  32  Atl.  7G3. 

2  54  Bayard  v.  McGraw,  1  111.  App.  134. 

2  36  In  re  North  River  Const.  Co.,  ^S  N.  J.  fcq.  433. 

256  Ruggles  V.  Blank,  15  111.  App.  436. 

2  67  Nichols  V.  Bucknam,  117  Mass.  488. 

28  8  Whittler  V.  Wilbur,  48  Cal.  175. 
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paid  out  of  the  sale  of  the  latter  piece  of  land.  On  this  state  of  facts, 
it  was  held  that  the  mechanics  had  no  right  to  be  subrogated  to  the 
rights  of  the  first  mortgagee  on  the  first  tract  of  land,  the  second 
mortgage  haying  been  filed  for  record  before  their  liens  accrued.^ "• 

269  Leib  T.  Strlbllng,  61  Md.  286. 
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OWN£US  OR  DBFSaa)ANT&  « 

DiTISION  I.      OWKERS  IK  GENERAL. 

i  2«4-266.  Who  are  "Owners^ 

26(5.  Tenants  In  Common. 

267.  Possession. 

268.  Co-Partners. 

Division  II.    Married  Women. 

f         26».    Under  Common-Law  Disabilities. 
270-272.    Under  Enabling  Statutes. 

278.    Under   Mechanic's  Lien  Acts  Expressly  Including  Married 
Women. 
274-276.    Contract  Made  with  Husband. 
277-279.    Husband  as  Wife's  Agent. 

280.  EstoppeL 

281.  Tltte  Held  by  Wife  for  Husband. 

Division  III.    Infants. 

3         282.    No  Lien  on  Land  of  Minors. 
288.    Work  Ordered  by  Guaidian. 

Division  IV.    Corpor.'^tioks. 

8  284-287.    Private   Corporations. 
288.    PubUc  Corporations. 

Division  V.    Lessor  and  Lessee. 

f  289-291.  Lien  on  Reversion  for  Improvements  by  Tenant 

292.  Consent  of  Lessor. 

293.  What  Amounts  to  Consent. 

294.  Conditional  Consent. 

295.  Trade  Fixtures  and  Tenant's  Property. 

296.  Effect  of  Surrender  or  Forfeiture. 

297.  Distinction  between  Repairs  and  Improvements. 

298.  Quasi  Leases. 

299.  Tenants  for  Life. 

Division  VI.    Vendor  and  Vendee. 

f         300.  Vendee  in  Possession. 

301.  Vendee  as  Owner. 

302.  Vendee  as  Vendor's  Agent 

303.  Improvements  with  Vendor's  Consent 

304.  Vendor's  Consent— How  Shown. 
805-306.  Stipulations  in  Contract  of  Sale. 
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Division  VI.    Vendor  and  Vendbb— Cont'd. 
i  307.    Oral  Contracts  of  Sale. 
808.    Possession  before  Contract 
3<i9.    Forfeiture  and  Sun*ender. 

310.  Vendors'  Lien. 

311.  Improvements  by  Vendor. 

Division  I.     Owners  in  General, 

Wiio  are  "Owners/' 

§  264.  Mechanic's  lien  statutes  usuaJly  give  a  lien  on  land  for  work 
done  and  materials  furnished  for  the  "owner."  It  therefore  becomes 
important,  in  considering  the  rights  of  those  against  whom  mechan- 
ics' liens  are  claimed,  to  determine  who  is  an  "owner"  within  the 
meaning  of  these  statutes.  The  question  is  important,  since  it  is 
indispensable,  in  every  case,  that  the  party  with  whom  the  contract 
is  made  should  have  some  interest  in  the  land.^  And  a  person  com- 
mencing to  furnish  material  for,  or  commencing  to  labor  on,  an  im- 
provement on  land  must  take  notice  of  the  interest  in  the  premises  of 
the  person  with  whom  he  contracts,  as  shown  by  the  public  records, 
since  his  lien  for  labor  and  material,  aside  from  the  improvement 
itself,  attaches  only  to  such  interest^  It  is  not  essential  to  the  lien 
that  the  person  against  whom  the  lien  is  claimed  should  be  the  abso- 
lute owner  of  the  entire  estate  in  the  land.*  But  a  person  holdinji^ 
an  estate  less  than  the  fee  is  the  "owner"  only  to  the  extent  of  his 
interest,  and  cannot,  by  his  contract  for  work  to  be  done  or  ma- 
terials to  be  furnished,  create  a  lien  against  the  property  thereby 
improved,  to  any  greater  extent  than  his  right  therein.*  If,  how- 
ever, the  one  who  assumes  to  act  as  owner  has  in  reality  no  title  to 
the  land,  there  is,  of  course,  no  lien.*    For  this  reason  a  house  rebuilt 

1  Tracy  t.  Rogers,  69  III.  (564. 

2  Ueniy  &  Coatsworth  Co.  v.  Fisherdick,  55  N.  W.  643,  37  Neb.  207;  Hoag- 
land  V.  Lowe.  58  N.  W.  197,  39  Neb.  397;  Watennan  v.  Stout,  56  N.  W.  087, 
38  Neb.  396;    Mellor  v.  Valentine,  3  Colo.  259. 

»  Van  BiUlard  v.  Nace,  1  Grant,  Cas.  (Pa.)  233;  Benjamin  t.  Wilson,  26  N. 
W.  725,  34  Minn.  517. 

*  McGarty  v.  Carter,  49  111.  53.  There  are  some  exceptions  to  this  rule,  as  in 
case  of  landlord  and  tenant,  and  vendor  and  purchaser,  which  will  be  con- 
sidered hereafter.    See  post,  §§  289-^11. 

»  Powers  V.  Armstrong,  19  Ga.  427;    Smith  t.  Association,  14  N.  W.  221,  60 
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by  an  insurance  company  in  discharge  of  its  liability  upon  a  policy 
of  fire  insurance  is  not  subject  to  mechanics'  liens  for  work  and  ma- 
terials furnished  in  rebuilding  it,  ance  the  company  is  not  the  owner 
either  of  the  land  or  the  building.®  Where  the  contracting  owner 
conveys  the  land  after  the  building  has  been  begun,  and  continues  to 
direct  its  construction,  and  the  building  is  reconveyed  to  him  before 
suit  to  foreclose  the  lien  is  begun,  he  will  not  be  heard  to  object  that 
the  building  was  not  erected  by  the  owner  of  the  land,  since  the  lien  at- 
tached while  he  owned  it.^  A  wooian  who  has  an  alienable  life  estate 
charged  with  the  support  of  her  children  is  an  owner  within  the  mean- 
ing of  the  mechanic's  lien  statutes,®  and  devisees  of  land  are  owners 
even  while  the  estate  is  in  process  of  administration.*  But  one  who 
is  merely  donee  of  the  rent  for  life  is  not  an  owner;  *®  neither  is  a 
corporation  the  owner  of  land  which  it  has  taken,  but  for  which  it 
has  not  paid  compensation.^^  It  has  been  held  by  an  intermediate 
court  in  MiKsouri  that  the  owner  of  the  building,  whether  he  has 
any  interest  in  the  land  or  not,  is  an  "owner  or  proprietor,"  whose 
contract  may  be  the  basis  of  a  lien,**  and  by  a  similar  court  in  New 
York  that  the  word  "owner,"  as  used  in  the  mechanic's  lien  law,  is 
the  correlative  of  contractor,  and  means  the  person  who  employs  the 
contractor,  and  for  whom  the  work  is  done  under  the  contract." 
Whether  a  vendee  in  possession  of  land  to  which  he  has  not  yet 
received  a  deed  is  an  "owner"  of  the  land  is  an  unsettled  question.** 

Iowa,  1G4;  Wilkins  v.  Litcbfield,  29  N.  W.  447,  69  Iowa,  465;  Hause  v. 
Thompson,  36  Mo.  450;   Hause  v.  CarroU,  37  Mo.  578.    See  ante,  fi  18. 

But  this  objection  cannot  be  made  by  the  wrongdoer  himsdf.  A  person  who 
wrongfully  makes  improvements  upon  the  land  of  another  cannot  defeat  a  me- 
chanic's lien  upon  the  improvements  by  showing  that  he  had  no  right  to  enter 
upon  the  land,  and  was  a  trespasser,  nor  can  his  assignee  do  so.  Lane  v.  Snow, 
24  N.  VV.  35,  66  Iowa.  544. 

e  Bruner  v.  Sheik,  9  Watts  &  S.  (Pa.)  119. 

T  Gordon  v.  Torrey,  15  N.  J.  Eq.  112. 

«  Lang  V.  Everting,  23  N.  Y.  Supp.  329,  3  Misc.  Rep.  530. 

*  O'Brien  v.  Hanson,  9  Mo.  App.  545. 

10  Osgood  V.  Pacey,  23  111.  App.  116. 

11  Powers  V.  Armstrong,  19  Ga.  427. 

12  Seaman  v.  Paddock,  51  Mo.  App.  465. 

18  McDermott  v.  i»almer,  11  Barb.  (N.  Y.)  9. 
1*  See  post,  i^  301. 
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§  265.  A  mortgagor  in  possession  and  before  breach  of  the  condi- 
tion of  the  mortgage  is  the  owner  in  spite  of  the  mortgage.^  ^  The 
mortgagee  in  such  case  is  nofr  the  owner. ^*  And  a  deed  of  trust  is 
in  this  respect  the  same  as  a  mortgage.^'  But  the  mortgagor  can 
only  burden  his  equity  of  redemption  with  the  mechanics'  liens.^® 
The  rights  of  the  mortgagee  in  this  connection  will  be  considered 
later.** 

Tenants  in  Common. 

§  266.  A  lien  for  work  done  under  a  contract  with  two  persons 
jointly  is  not  defeated  by  the  fact  that  the  land  belongs  only  to  one 
of  them,-**  and  conversely  work  done  for  one  who  only  owns  an  in- 
terest as  co-tenant  will  support  a  lien  against  his  share  of  the  prop- 
erty.** Where  one  of  several  co-tenants  assumes  to  improve  the 
common  estate  at  his  sole  expense,  the  others  need  not  protest  or 
object  in  order  to  avoid  liability  to  the  mechanics  or  material  men. 
His  share  is  liable  for  the  whole  improvements  made  at  his  in- 
stance.*'' And  one  who  owns  a  life  estate  in  the  entire  land  and  also 
owns  one-third  of  the  remainder  in  fee  cannot  create  a  mechanic's 
Hen  on  the  land  that  will  affect  the  rights  of  his  co-tenants.**  But 
it  is  held,  in  Louisiana  at  least,  that  where  the  owner  of  a  half 
interest  in  a  tract  of  land  causes  a  house  to  be  erected  thereon,  the 
contractor's  lien  covers  the  entire  building  as  well  as  the  half  in- 
terest in  the  land.**    The  fact  that  a  building  was  erected  on  land 

"Otley  V.  Havlland,  36  Mtes.  19;   Reid  v.  Bank,  1  Sneed  (Tenn.)  262. 

i«  Broman  v.  Young,  35  Hun  (N.  Y.)  173;  Bank  of  Montreal  v.  Haffner,  10 
Ont.  App.  596,  afflnning  29  Grant  (U.  C.)  319. 

IT  Ambrose  Manufg  Co.  v.  Gapen,  22  Mo.  App.  397.  But  In  California  it 
has  been  held  that  the  trustee  In  a  d<»cd  of  trust  was  the  owner.  Fuquay  v. 
Stickney,  41  Cal.  583. 

"  Reld  T.  Bank.  1  Sneed  (Tenn.)  262;  Otley  v.  Havlland,  30  Miss.  19;  Bro- 
man V.  Young,  35  Hun  (N.  Y.)  173. 

i»  See  post.  If  322-334. 

20  Snilth  T.  Johnson.  2  MacArthur.  481;  BIssell  v.  I^wls,  9  N.  W.  177,  56 
Iowa,  231;    Van  Court  T.  Bushnell,  21  111.  624;   Roach  v.  Chapin,  27  111.  194. 

«i  HUlbum  V.  O'Barr,  19  Ga.  591;  Mellor  v.  Valentine,  3  Colo.  200;  Keller 
T.  Demneail,  68  Pa.  St.  449;   Woodbum  v.  GIfford,  66  111.  285. 

«» MeHor  v.  Valentine,  3  Colo.  260. 

«»  Conrad  t.  Starr,  50  Iowa,  470. 

24  Johnson  t.  Welnstock,  31  l^a.  Ann.  698. 
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held  by  hasband  and  wife  in  joint  tenancy,  under  a  contract  signed 
only  by  the  husband,  does  not  prevent  a  mechanic's  lien  attaching, 
the  wife's  consent  to  the  erection  being  shown.** 

Possession. 

§  267.  Though  it  be  the  rule  that  the  possession  of  the  person 
whose  estate  is  to  be  incumbered  must  be  actual,  and  not  construc- 
tive, yet  the  estate  of  one  who  has  constructive  possession  only  is 
not  exempted  from  the  Hen,  unless  some  other  person  is  in  the  actual 
possession.'^  And  one  in  possession  of  and  exercising  acts  of  own- 
ership over  the  property  has  prima  facie  such  title  as  will  sub- 
ject his  interest  therein  to  the  lien.'^  But  his  mere  possession  Is  not 
evidence  of  his  authority  to  make  contracts  that  will  bind  any  in- 
terests in  the  land  except  his  own.'* 

Co-Partners. 

§  268.  The  subject  of  lien  on  lands  owned  by  ordinary  tenants  in 
common  has  already  been  considered.'*  The  case  of  co-partners  is 
somewhat  different.  Where  the  legal  title  to  land  is  in  two  members 
of  a  partnership,  a  contract  entered  into  by  them  in  the  name  of 
the  partnership  for  materials  to  be  used  in  the  construction  of  a 
building  on  the  land  is  sufficient  to  subject  it  and  the  building  to  the 
lien  of  the  material  men.'®  And  where  a  mechanic  is  employed  to 
work  for  a  firm  in  the  erection  of  a  building,  and  continues  to  work 
iind(»r  the  direction  of  the  partners,  or  one  of  them,  supposing  him- 
self to  be  engaged  during  the  whole  time  in  the  service  of  the  firm, 
and  having  no  intimation  to  the  contrary,  the  fact  that  a  part  of 
his  labor  was  employed  in  the  preparation  of  matei-ials  really  be- 

■ 

2  5  Dalton  V.  Tindolph,  87  Ind.  490. 

2  0  i^rutzman  v.  Bushong,  83  Pa.  St  526.  But  It  has  been  held  In  Ck>lorado 
thnt  the  owner's  possession  of  the  land  Is  not  essential  to  his  right  to  create 
meohanlcs'  liens  thereon.  Empire  Land  &  Canal  Co.  v.  Engley,  33  Pac.  153, 
IS  Colo.  388. 

2T  Chambers  v.  Benolst,  25  Mo.  App.  520;  Bandolph  y.  Chlsholm,  29  lU. 
App.  172. 

2  8  Baxter  t.  Hutchings,  49  lU.  IIG. 

«»  See  ante,  f  260.  «o  Hoagland  v.  Lusk,  50  N.  W.  162,  33  Neb.  *37«. 
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longing  to  one  partner,  some  of  which  were  not  ultimately  nsed  for 
any  partnership  purpose,  will  not  reliere  the  firm  from  liability  to 
him  for  the  whole  of  such  labor,  nor  prevent  his  having  a  lien  on 
the  building  for  the  whole  amount.**  Where  the  legal  title  to  the 
firm  property  is  held  by  one  partner  in  trust  for  the  firm,  and  he 
employs  the  lien  claimant,  who  knows  about  the  title,  and  who 
makes  such  partner  the  sole  defendant  in  his  suit  to  foreclose  his 
lien,  only  the  interest  of  such  partner  can  be  sold  to  satisfy  the  lien.^' 
A  laborer  who  has  worked  on  a  mine  belonging  to  a  ^'mining  part- 
nership" consisting  of  three  persons  under  a  contract  with  one  of 
them,  and  who  has  received  from  another  partner  a  statement  of 
indebtedness,  has  a  lien  on  the  whole  mine,  since  each  member  of  a 
mining  partnership  has  authority  to  bind  the  others  for  whatever 
is  useful  and  necessary  to  their  undertaking.'*  A  lien  claimant  can- 
not complain  because  a  homestead  is  assigned  to  one  partner  out 
of  partnership  lands  with  the  other  partners'  consent.*^  It  is  held 
in  Georgia  that  where  materials  are  furnished  for  the  erection  of  a 
college  for  an  unincorporated  association,  a  lien  on  the  property  may 
be  enforced  in  an  action  to  which  the  trustees  holding  the  title  for 
the  association,  the  building  committee  charged  with  the  superin- 
tendence of  the  building,  and  the  contractor  who  erected  the  building, 
are  parties  defendant." 

Division  II.     Married  Women. 
Under  Common-La^w 


§  2C9.  It  is  a  well-established  rule  of  the  common  law  that  a  mar- 
ried woman  cannot  bind  herself  by  an  executory  contract.  And,  as 
mechanics'  liens  are  created  by  statute  as  incident  to  contracts,  it 
follows  that,  in  the  absence  of  express  legislation  on  the  subject,  or 
of  some  statute  abrogating  the  common-law  disabilities  of  married 
women,  there  can  be  no  such  thing  as  a  mechanic's  lien  on  the  prop- 

ii  Spruhen  v.  Stout,  »  N.  W.  277,  52  Wis.  517. 

»3  Itoslna  V.  Trowbridge,  17  Pac.  751,  20  Ner.  105. 

33  Nolan  T.  LoTelock,  1  Mont.  224. 

s*  McMillan  v.  Wmiams,  13  S.  B.  764,  109  N.  C.  252. 

«8  Gress  J^umber  Co.  t.  Rogers,  11  2S.  E.  807,  85  Ga.  58T. 
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erty  of  a  married  woman,  since,  where  there  is  no  valid  contract, 
there  is  no  lien.**  It  makes  no  difference  that  the  wife^s  attempted 
contract  was  made  with  the  knowledge  and  approval  of  her  hus- 
band."^ But  where  an  unmarried  woman  makes  a  contract  for  the 
erection  of  a  house  on  her  land,  her  marriage  before  the  work  is 
completed  will  not  deprive  the  contractor  of  his  right  to  a  lien,  since 
the  contract,  being  valid  when  made,  cannot  be  invalidated  by  the 
subsequent  marriage.'*  And  it  has  been  held  in  New  York  that  a 
statute  creating  lienB^in  cases  where  the  owner  of  land  consents  to 
the  erection  of  a  building  on  it  applied  to  lands  of  married  women, 
on  the  theory  that  they  might  consent,  though  they  could  not  con- 
tract.** 

Under  Enabling  Statutes. 

§  270.  The  common-law  disabilities  of  married  women  have  been 
done  away  with  in  whole  or  in  part  by  statute  in  most  of  the  United 
States.  Where  these  statutes  give  married  women  all  the  powers  of 
single  women,  or  where  they  give  them  the  unlimited  power  ot  mak- 
ing contracts,  mechanics'  liens  will  of  course  attach  to  their  property 

8«  Rogers  v.  Phillips,  8  Ark.  3(56;  O'NeU  v.  Perclval,  20  Fla.  937,  51  Am. 
Rep.  634;  Fetter  ▼.  Wilson,  12  B.  Mon.  (Ky.)  90;  Kirby  v.  Tead,  13  Mete. 
(Mass.)  149;  Gray  v.  Pope,  35  Miss.  IIG;  Sibley  v.  Casey,  6  Mo.  164;  Haupt- 
man  v.  Catlln,  1  E.  D.  Smith  (N.  Y.)  729;  Sexton  v.  Albert!,  10  Lea  (Tenn.> 
452;  O'Malley  v.  Coughlin,  3  Tenn.  Ch.  431. 

But  it  is  held  In  Florida  that,  although  a  married  woman  is  incapable  of  mak- 
ing a  contract  for  labor  or  material  furnished  on  her  separate  property  that  will 
bind  her  in  a  personal  judgment,  her  estate  hnproved  may  be  charged  in  equity 
for  such  a  demand  under  her  contract,  not  because  of  the  statutory  lien  in 
favor  of  mechanics,  but  because  the  natural  implication  is  that  she  Intends  to 
pay  for  such  improyements  out  of  her  separate  estate.  Thrasher  v.  Doig,  IS 
Fla.  822;    Nutt  v.  Codington,  15  South.  667,  34  Fla.  77. 

And  in  the  case  of  Littlejohn  v.  Millirons,  7  Ind.  125,  it  was  held  that  where 
a  married  woman,  with  her  husband's  consent,  made  a  contract  with  a  me- 
chanic for  the  erection  of  a  building  on  the  wife's  land,  the  building  and  the 
wife's  interest  in  the  land  were  subject  to  the  mechanic's  Hen  for  the  value  of 
his  labor.  In  this  case  the  court  argued  that,  if  the  wife  cannot  contract  for 
such  a  purpose,  there  is  a  stronger  reason  than  in  ordinary  cases  why  the  me- 
chanic should  retain  a  speciHc  lien. 

87  O'Malley  v.  Coughlin,  3  Tenn.  Ch.  431, 

8«  Caldwell  v.  Asbury,  29  Ind.  451. 

89  Husted  V.  Mathes,  77  N.  Y.  388. 
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as  freely  as  to  the  property  of  men.**  But  where  the  disabilities  of 
married  women  have  been  only  partly  removed,  the  right  to  liens  on 
thdr  property  depends  upon  the  provisions  of  the  enabling  statutes. 
Thos,  where  one  statute  provides  that  the  land  of  a  married  woman 
shall  not  be  liable  for  her  debts  unless  such  debts  are  evidenced  by 
writing,  signed  by  her,  and  another  statute  allows  mechanics'  liens? 
on  land  for  improvements  made  by  contract  with  the  owner,  the  land 
of  a  married  woman  is  not  subject  to  a  lien  for  improvements  placed 
on  it  without  any  written  contract  with  her,  since  the  two  acts  must 
be  construed  together.**  There  can  be  no  mechanic's  lien,  on  the 
land  of  a  married  woman  for  improvements  thereon  where  the  stat- 
ute only  allows  her  to  make  contracts  for  certain  specified  purposes, 
among  which  improving  her  property  is  not  included.**  Where  the 
statute  allows  married  women  to  charge  their  lands  for  necessaries, 
there  can  be  a  mechanic's  lien  on  the  land  of  a  married  woman  tor 
such  improvements  as  are  necessary  for  the  use  of  herself  and  her 
family,*"  but  not  for  such  improvements  as  are  not  necessary.** 

§  271.  In  many  states  married  women  are  given  power  by  statute 
to  hold  and  enjoy  their  separate  property  free  from  the  control  of 
their  husbands.  Under  such  statutes,  land  belonging  to  the  separate 
estate  of  a  married  woman  is  subject  to  mechanics'  liens  for  improve- 
ments put  thereon  for  her,  since  her  power  to  contract  for  improve- 
ments as  well  as  repairs  to  her  realty  is  inseparably  incident  to  her 
right  to  take  and  hold  it  for  her  own  use.*^    Thus,  if  materials  rea- 

*o  Uaoptman  v.  Catlln,  20  N.  Y.  247;  Greenleaf  v.  Beebe,  80  111.  520;  Mc- 
Gormlck  ▼.  Lawton,  3  Neb.  449;  Gartba^e  Marble  &  Wbite-Liine  Co.  v.  Bau- 
luan,  44  Mo.  App.  38(5;   Greenough  v.  Wlgginton,  2  G.  Greene  (Iowa)  435. 

*»  Fassmore  v.  Eastin'a  Adm'r,  14  S.  W.  350,  1)0  Ky.  380.  But  under  such  a 
statute  a  note  given  by  ber  In  payment  for  tbe  work  would,  althougb  giveu  after 
the  woBk  was  completed,  be  sulticient  evidence  of  the  debt  to  sustain  the  lien. 
Marsh  V.  Alford.  5  Bush   (Ky.)  392. 

42  selph  V.  Uowland,  23  Miss.  2M. 

4S  Marsh  ▼.  AJfbrd,  5  Bush    (Ky.)  392. 

4*  PeU  r.  Cole,  2  Mete.  (Ky.)  252. 

4s  Germania  Sav.  Bank's  Appeal,  95  Pa.  St.  329;  Allen  v.  Graham,  12  Phila. 
(Pa.)  170;  Murplqr  ▼.  Bills,  11  Pa.  Go.  Gt  R.  801,  1  Pa.  Dist.  R.  897;  Shannon 
T.  Broadbent,  2  Pa.  Dist.  R.  220;  Machir  t.  Burroughs,  14  Ohio  St.  519;  Ed- 
wards V.  Edwards,  24  Ohio  St.  402;  Tuttle  ▼.  Howe,  14  Minn.  145  (Gil.  113); 
Charleston  Lumber  &  Manuf'g  Co.  v.  Brockmyer,  18  W.  Va.  580;  Ex  parte 
Schmidt,  62  Ala.  256;  Schmidt  v.  .loseph,  65  Ala.  475. 
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sonably  necessary  are  furnished  and  used  in  the  improvement  of  a 
married  woman's  separate  property,  and  with  her  knowledge  and 
consent,  and  there  is  no  agreement  that  it  should  not  be  liable 
therefor,  the  law  will  give  a  lien  thereon  for  their  value,  her  promise 
to  pay  being  implied.**  Where  the  statute  expressly  authorizes  mar- 
ried women  to  contract  in  relation  to  their  separate  property  as  if 
unmarried,  it  is  not  necessary,  in  order  to  entitle  one  to  enforce  a 
mechanic's  lien  for  the  construction  of  a  building  on  the  land  of  a 
married  woman,  to  show  that  the  erection  of  such  building  was  nec- 
essary for  the  preservation  or  enjoyment  of  her  separate  estate.*^ 
Nor  need  the  improvement  be  necessary  in  order  to  create  a  lien 
imder  a  statute  declaring  that  a  married  woman's  land  shall  be  her 
separate  property  as  fully  as  if  she  were  unmarried.** 

Where  the  statute  creating  and  regulating  mechanics^  liens  does 
not  declare  in  what  way  a  married  woman's  separate  estate  may  be- 
come subject  to  such  liens  for  improvements  thereon,  the  statute 
regulating  marital  rights  and  prescribing  in  what  cases  the  wife's 
separate  estate  may  be  made  liable  controls  in  determining  whether 
a  mechanic's  lien  has  been  established.*®  Thus,  where  a  married 
woman  has  sold  her  land  under  a  contract  contingent  upon  the  erec- 
tion of  a  building  thereon  by  the  vendee,  which  contract  is  invalid 
because  her  husband  did  not  join  in  its  execution,  a  mechanic's  lien 
ior  labor  performed  in  the  erection  of  such  building  under  a  contract 
with  the  vendee  cannot  be  enforced  against  her  interest  in  the  prem- 
ises under  a  statute  providing  that,  where  the  owner  of  land  sells  it 
on  condition  that  the  vendee  shall  erect  a  building  on  it,  and  the 
contract  is  forfeited  or  surrendered,  the  vendor  shall  be  considered 
the  owner  of  the  buildiug  for  the  purpose  of  enforcing  a  lien  for  labor 

46  Einstein  v.  Jamison,  95  Pa.  St.  403.  In  another  cajse  in  tbis  state  it  was 
-said  tbat  it  is  not  necessary  to  siiow  that  the  materials  furnished  were  actually 
used  in  the  building,  but  it  is  sufficient  to  show  that  they  were  furnished  on  the 
contractor's  order  in  reasonable  quantity,  and  were  reasonably  necessary  for 
the  erection  of  the  building.  Murphy  v.  EUls,  11  Pa.  Co.  Ct.  R.  301,  1  Pa.  Dist. 
it.  397. 

*'  MiUigan  v.  Phipps,  25  Atl.  1121,  158  Pa.  St.  208. 

*f>  Stephenson  v.  Ballard,  82  Ind.  87;  Vail  v.  Meyer,  71  Ind  159  (ovemiliDg 
on  tliLs  iKiint  Lindley  v.  Cross,  31  Ind.  110). 

4  0  ^Varren  v.  Smith,  44  'rex.  245. 
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in  its  erection,  performed  under  a  contract  with  the  vendee.*^® 
Where  the  statute  declares  that  real  or  personal  estate  acquired  by 
a  wife  before  or  during  marriage  shall  continue  her  estate  to  the 
same  extent  as  before  marriage,  a  married  woman's  land  is  subject  to 
lien  for  improvements  contracted  for  by  her.** 

§  272.  In  order  to  make  a  mechanic's  lien  binding  on  the  property 
of  a  married  woman,  it  must  clearly  appear  that  the  case  comes 
within  the  provisions  of  the  statute."*  It  is  not  essential  to  show 
that  she  intended  to  charge  her  property,*^*  nor  that  she  contracted 
in  wTiting  for  the  improvement  for  which  the  lien  is  claimed,  unless 
the  statute  expressly  so  requirea"*  Rut  where  the  law  expressly 
requires  her  consent  in  writing  there  can,  of  course,  be  no  lien  un- 
less such  written  consent  is  obtained  from  her.**  A  mechanic's 
lien  on  land  of  a  married  woman  attaches  at  the  same  time  as  it 
would  on  the  land  of  any  other  person,  and  not  merely  from  the  date 
of  the  decree  foreclosing  it.** 


Under  Mechanic's  Lien  Acts  Expressly  Including  Married 

Women. 

§  273.  In  some  states  the  statutes  expressly  extend  the  statute  to 
the  lands  of  married  women.  Thus  the  mechanic's  lien  law  of  Ala- 
bama creates  a  lien  for  work  done  or  materials  furnished  in  con- 
structing or  repairing  any  building  on  land  by  virtue  of  "any  contract 
with  the  owner  or  proprietor  thereof,"  and  declares  that  "every  per- 
wn,  including  married  women,  for  whose  use,  benefit,  or  enjoyment 
any  building  or  improvement  shall  be  made,  is  embraced  within  the 

60  Altlien  V.  Tarbox,  50  N.  W.  1018,  48  Minn.  18. 

51  Carpenter  v.  Leonard,  5  Minn.  159  (Gil.  119). 

62  Uoyd  V.  Hibbs,  81  Pa.  St.  306;   Schriffer  v.  Saum,  Id.  385. 

5s  Stephenson  v.  Ballard,  82  Ind.  87;  Shilling  v.  Templeton,  66  Ind.  586; 
Jones  v.  Fothast,  72  Ind.  158  (overruling  Dame  v.  Coffman,  58  Ind.  345);  Hus- 
t(Hl  V.  Mathes,  77  N.  Y.  388.    Contra,  Hughes  v.  Peters,  1  Cold.  (Tenn.)  67. 

54  0'Keef  v.  Selp,  17  Kan.  131;  SpiUnian  v.  Gaines,  18  Ky.  Law  Rep.  328; 
Wadsworth  v.  Hodge.  7  South.  104,  88  Ala.  500. 

5  3  Briggs  V.  Titus,  7  R.  I.  441;  Cameron  v.  McOullougli,  11  R.  I.  173;  John- 
ion  V.  Parker,  27  N.  J.  I^w,  239;  Berry  v.  Weisse,  2  E,  D.  Smith  (N.  Y.)  G62. 
note. 

««  Lewis  T.  Graves,  84  lU.  20<i. 
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words  'owner  or  proprietor.' "  Under  this  statute  it  lias  been  held 
that  an  oral  contract  with  a  married  woman,  without  the  assent  of 
the  husband,  is  sufficient  to  create  a  lien  for  work  done  or  materials 
furnished,  notwithstanding  another  statute  which  limits  the  wife's 
power  to  make  contracts  to  those  in  writing,  "with  the  assent  of  the 
husband  expressed  in  writing,"  *^  and  also  that  a  lien  may  be  acquired 
under  a  contract  with  the  agent  of  a  married  woman.*'  A  Missouri 
statute  declaring  that  the  term  "owner  or  proprietor"  of  a  building 
should  include  every  person  for  whose  use  a  building  should  be 
erected,  "not  excepting  married  women,"  has  been  held  to  remove 
pro  tanto  a  married  woman's  disability  to  contract  even  as  to  her 
ordinary  estate."*  The  New  Jersey  mechanic's  lien  law  provides  that 
a  married  woman  on  whose  land  any  building  is  erected  shall  be 
taken  as  consenting  thereto,  and  the  building  and  curtilage  shall  be 
subject  to  the  lien  created  by  the  act,  unless  the  owner  files  in  the 
clerk's  office  of  the  county  where  the  land  is  situated  a  notice  that 
she  does  not  consent  to  the  construction.  The  amendment  of  1876 
provides  that  nothing  in  the  act  shall  be  construed  to  make  the  lands 
of  any  person  liable  for  a  building  erected  thereon  without  the  au- 
thority of  the  owner.  In  a  case  arising  under  this  law  it  appeared 
that  materials  had  been  furnished  for  a  building  erected  on  the  land 
of  a  married  woman  whose  husband  had,  without  her  knowledge  or 
consent,  contracted  to  sell  the  land  to  the  person  erecting  the  build- 
ing. The  wife  conveyed  the  land  according  to  contract,  and  after  the 
construction  of  a  building  on  it  had  commenced.  It  was  held  that 
the  burden -was  on  the  material  men  to  show  that  the  building  was 
being  constructed  with  the  knowledge  of  the  owner  before  she  parted 
with  the  title,  and  it  was  not  sufficient  to  show  that  no  dissent  in 
writing  had  been  filed  in  the  clerk's  office.®^  A  provision  of  the 
Minnesota  mechanic's  lien  law,  making  the  "knowledge  and  consent" 
of  a  married  woman  to  the  furnishing  of  material  in  certain  cases 
evidence  that  the  husband  acted  as  agent  of  the  wife,  has  been  held 
applicable  as  a  rule  of  evidence,  not  merely  for  the  purpose  of  estab- 

B7  Wadsworth  v.  Hodge,  7  South.  194,  88  Ala.  500;    Cutcliff  v.  McAually,  T 
South.  331,  88  Ala.  507. 
68  Youngblood  v.  McAnally,  7  South.  263,  88  Ala.  512. 
c»  Tucker  v.  Gest.  46  Mo.  339. 
eo  Dodge  v.  Romain  (N.  J.  Err.  &  App.)  18  Atl.  114. 
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lishiag  a  lien,  but  for  the  purpose  of  a  personal  recovery  against 
the  wife.'* 

Contract  Made  with  Husband. 

§  274.  The  most  difficult  questions  in  regard  to  mechanics'  liens 
on  the  lands  of  married  women  arise  where  the  lien  is  claimed  for 
work  done  or  material  furnished  under  a  contract  with  the  husband. 
The  husband  may  have  made  the  contract  for  his  wife.  In  such  case 
the  right  to  a  lien  depends  upon  the  law  of  agency.  He  may  have 
contracted  in  exercise  of  his  marital  rights.  Then  the  right  to  a  lieu 
depends  upon  the  law  of  husband  and  wife.  Or  he  may  contract 
solely  on  his  own  account.  Then  his  right  to  create  a  lien  is  no 
broader  than  that  of  any  other  person  who  causes  improvements  to 
be  put  on  the  land  of  another. 

§  275.  In  some  states  the  statutes  expressly  declare  that  liens  may 
be  created  under  contracts  made  with  the  husband  of  the  owner  of 
the  land.'*  Under  such  statutes,  whepe  the  husband  contracts  for 
material  to  erect  improvements  upon  the  property  of  his  wife,  no 
contract  between  the  husband  and  wife  can  defeat  the  lien  of  the 
contractor,  unless  disclosed  to  him,*'  and  the  fact  that  the  materials 
for  which  a  lien  is  claimed  were  charged  to  the  husband  instead  of 

« 

the  wife  does  not  destrov  the  lien.** 

§  276.  Under  statutes  that  give  liens  for  work  or  materials  fur- 
nished by  virtue  of  a  contract  with  the  owner  of  the  land,  a  mechan- 
ic's lien  cannot  be  created  upon  the  land  of  a  married  woman  for 
work  done  or  materials  furnished  in  improving  such  land  under  a 
contract  with  her  husband,  where  the  husband  acts  merely  for  him- 
self.* •    The  mere  fact  that  the  wife  knew  about  the  matter  usually 

•1  Smltb  V.  Gm,  35  N.  W.  178,  37  Minn.  455.  But  under  such  statute  proof 
of  the  ^'knowledge"  only  of  the  wife  is  not  sufficient.    Id. 

•2  Brlgsrs  V.  Titus,  7  R.  1.  441;  Cameron  v.  McCiillough,  11  R.  I.  173;  Bethell 
y.  Lumber  Co.,  17  Pac.  813,  39  Kan.  230. 

«>  Bethell  V.  Lumber  Co.,  17  I*ac.  813,  39  Kan.  230. 

•4  Id. 

65  Copeland  v.  Kehoe,  67  Ala.  594;  Hawkins  Lumber  Go.  v.  Brown,  14  South. 
110,  100  Ala.  50.7;  Hoffman  v.  McFadden,  19  S.  W.  753,  56  Ark.  217;  Folsom 
T.  Craj^en,  17  Pac  615,  11  Colo.  205;  Groth  v.  Stahl,  30  Pac.  1051,  8  Colo. 
App.  8;  GUman  v.  Disbraw,  45  Conn.  563;  Flannery  v.  Rohrmajer,  46  Conn. 
558;  Huntley  v.  Holt,  20  Atl.  469,  58  Conn.  445;   Wendt  v.  Marthi,  89  111.  189; 
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makes  no  difference.**  In  order  to  create  a  lien,  she  must  do  some 
act  that  would  make  her  personally  liable  if  she  were  unmarried.*^ 
Her  mere  failure  to  dissent  from  the  contract  will  not  import  an  in- 
tention to  bind  her  estate  in  payment  for  the  debt.*'  And  the  fact 
that  after  the  lien  claim  was  filed  she  signed  a  note  with  her  hus- 
band for  the  debt  does  not  make  the  lien  good.**  Nor  does  it  make 
any  difference  that  the  lien  is  claimed  for  necessary  repaira''®    But 

Campbell  v.  Jacobson,  34  N.  E.  39,  145  Dl.  389;  Geary  v.  Hennessy,  9  III.  App. 
17;  Little  v.  Vredenburgh,  16  111.  App.  189;  Johnson  v.  Tutewller,  35  Ind. 
353;  Capp  V.  Stewart,  38  Ind.  479;  Getty  v.  Tramel,  25  N.  W.  245.  67  Iowa, 
288;  Pell  V.  Cole,  2  Mete.  (Ky.)  252;  Robinson  v,  Huffman,  15  B.  Mon.  (Ky.V 
80;  Willard  v.  Magoon,  30  Mich.  273;  Meyer  v.  Broad  well,  83  Mo.  571;  Gar- 
nett  V.  Berry,  3  Mo.  App.  197;  Bradford  v.  Higglns,  47  N.  W.  749,  31  Neb. 
192;  Spinning  v.  Blackburn,  13  Ohio  St.  131;  Knott  v.  Caipenter,  3  Head 
(Tenn.)  542;    Lauer  v.  Bandow,  43  Wis.  .556. 

It  has,  however,  been  held  in  one  case  in  Missouri  that  a  husband,  in  charge 
of  his  wife's  lot,  who  contracts  for  a  building  on  it,  which  he  lets,  and  the  rents 
of  which  he  appropriates,  is  an  ."owner  or  proprietor,"  under  a  statute  defining 
as  such  a  person  for  whose  immediate  use  or  benefit  a  building  shall  be  erected. 
Kline  v.  Perry,  51  Mo.  App.  422. 

«e  Gllman  v.  Dlsbrow,  45  Conn.  563;  Lyon  v.  Champion,  25  Atl.  392,  62  Conn. 
75;  Geary  v.  Hennessy,  9  111.  App.  17;  Gamett  v.  Berry,  3  Mo.  App.  197;  Car- 
thage Marble  &  White  Lime  Co.  v.  Bauman,  44  Mo.  App.  .386;  Kline  v.  Perry. 
51  Mo.  App.  422;  Bradford  v.  Higgins,  47  N.  W.  749,  31  Neb.  192;  Ziegler  v. 
Galvin,  45  Hun  (N.  T.)  44;  Weir  v.  Page,  13  S.  E.  773,  109  N.  C.  220;  Lauer 
V.  Bandow,  43  Wis.  556. 

But  in  Pennsylvania  It  is  held  that  one  furnishing  materials  under  a  contract 
with  the  husband,  made  with  the  wife's  knowledge  and  consent,  for  the  erection 
of  buildings  reasonably  necessary  for  the  improvement  of  her  separate  estato. 
is  entitled  to  a  lien  thereon  for  such  materials,  though  the  wife  was  not  a  party 
to  the  contract.  Bevan  v.  Thackara,  22  Atl.  873,  143  Pa.  St.  182;  Ryman  v. 
Wolf,  6  Kulp,  325.  On  scire  facias  against  a  husband  and  wife  to  enforce  a  me- 
chanic*s  lien,  it  appeared  that  the  building  was  built  on  land  of  the  wife,  and 
that  she  had  full  knowledge  of  the  contract  made  by  her  husband,  and  had  con- 
versed with  the  husband  and  the  contractors  in  regard  to  the  work,  and  made 
no  objection  at  any  time  during  its  progress.  It  was  held  that  the  wife  was 
liable.    Jobe  v.  Hunter,  30  Ati.  452,  165  Pa.  St.  5. 

«7  Capp  V,  Stewart,  38  Ind.  479. 

«»  Copeland  v.  Kehoe,  67  Ala.  594;  Flannery  v.  Rohrmayer,  46  Conn.  658. 

«o  Johnson  v.  Tntewiler,  35  Ind.  353.  Such  a  note  is  void  under  the  Indiana 
law,  and,  besides,  the  lien,  to  be  good  at  all,  must  be  good  when  the  claim  is- 
filed.    To  the  same  effect  is  Hughes  v.  Anslyn,  7  Mo.  App.  400. 

7  0  Robinson  v.  Huffman,  15  B.  Mon.  (Ky.)  80. 
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where  the  husband  has  an  interest  in  the  land  of  his  wife,  the  lien 
for  work  ordered  by  him  may,  of  course,  attach  to  his  interest  in  the 
land,^^  and  also  to  the  building  in  states  that  allow  liens  on  build- 
ings apart  from  land.^' 

Husband  as  Wife's  Agent. 

§  277.  Where,  however,  the  husband  is  in  fact  the  agent  of  the 
wife,  he  may  make  a  contract  for  her  which  will  support  mechanicsi^ 
liens  on  her  land.^'  And  general  authority,  as  his  wife's  agent,  to 
do  business  for  her,  is  sufficient.^*  Whether  or  not  he  was  agent 
for  his  wife  is  a  question  of  fact;''"  agency  will  not  be  presumed 
from  the  marital  relation  alone/**  Proof  that  the  wife  knew  of  the 
work  ordered  by  her  husband  while  it  was  being  done,  and  gave 
directions  to  the  mechanics  about  it,  has  usually  been  considered 
sufficient  to  show  that  the  husband  acted  as  the  wife's  agent/'  And 
where  the  materials  were  furnished  with  her  knowledge  and  con- 

f^  Gllman  v.  Disbrow,  45  Ck)im.  563. 

Tt  Estabrook  v.  RUey,  46  N.  W.  1072,  81  Iowa,  479;  Fischer  y.  Anslyn,  30 
Mo.  App.  316. 

Ts  Thompson  y.  Shepard,  85  Ind.  352;  Kidd  v.  Wilson,  23  Iowa,  464;  Bur- 
dick  V.  Moon,  24  Iowa,  418;  0*Keef  v.  Seip,  17  Kan.  131;  Scales  v.  Paine, 
14  N.  W.  522,  13  Neb.  521;  Meehan  v.  Williams,  2  Daly  (N.  Y.)  367;  McGraw 
V.  Godfrey,  14  Abb.  Prac.  (N.  S.)  397;   Watson  v.  Carpenter,  27  111.  App.  492. 

T4  Scales  V.  Paine,  14  N.  W.  522,  13  Neb.  521. 

»»  McGraw  V.  Godfrey,  14  Abb.  Prac.  (N.  S.)  397. 

Tt  MUler  V.  HoUingswortb,  33  Iowa,  224;  Price  v.  Seydel,  46  Iowa,  606;  Kan- 
sas City  Planing  Mill  Co.  v.  Brundage,  25  Mo.  App.  268. 

ff  Rand  ▼.  Parker,  35  N.  W.  493,  73  Iowa,  396;  Wheaton  v.  Trimble,  14  N. 
E.  104,  145  Mass.  345;  Collins  v.  Megraw,  47  Mo.  495;  Leisse  v.  Schwartz,  6 
Mo.  App.  413;  Schmitt  y.  Wright,  Id.  601;  Chicago  Lumber  Co.  v.  Mahnn,  53 
Mo.  App.  425;  McCormick  v.  Lawton,  3  Neb.  449;  Bradford  v.  Peterson,  40 
N.  W.  220,  30  Neb.  96;   Forrester  v.  Preston,  2  Pittsb.  R.  298. 

But  1^  has  been  held  in  Arkansas  that  where  a  contract  for  the  improvement 
of  the  wife's  property  was  made  with  her  husband,  who  purchased  all  the  ma- 
terials and  paid  for  aU  the  labor,  and,  although  the  wife  witnessed  the  process 
of  the  work,  and  gave  some  directions  to  the  carpenters,  she  objected  1o  the  Im- 
provement,  and  was  not  consulted  about  the  contract  therefor,  and  had  no 
knowledge  of  its  terms,  a  mechanic's  lien  cannot  be  sustained  against  the  wife's 
property  on  the  ground  that  the  contract  was  made  with  the  owner's  agent. 
Hoffman  y.  McFadden,  19  S.  W.  753,  56  Ark.  217. 
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sent,  the  facts  tbat  the  wife  examined  the  plans  for  the  bnildingy 
watched  the  progress  of  the  work,  and  personally  and  by  letters 
orged  the  material  men  to  push  on  the  work,  are  snifident  to  sustain 
a  verdict  that  the  wife  is  liable  to  the  mechanic's  lien  of  the  material 
men.^*  In  a  case  in  Maryland  it  appeared  that  a  wife  bought  a  farm 
with  her  own  money,  for  her  husband  to  work,  and  agreed  to  furnish 
hiin  money  to  erect  the  necessary  buildings.  During  the  erection  of 
the  buildings,  the  contract  for  which  was  entered  into  with  her  hus- 
band, she  promised  to  pay  the  contractor,  did  make  several  pay- 
ments, and  made  changes  in  the  plans.  On  these  facts  it  was  held 
that  the  buildings  were  subject  to  a  mechanic's  lien,  the  husband 
being  agent  for  his  wife.^*  And  it  has  been  held  in  Minnesota  that 
evidence  that  a  married  woman,  whose  husband  had  bought  brick 
for  a  house  on  her  land,  knew  where  he  got  the  brick,  and  the  price, 
and  that  she  furnished  money  that  was  paid  on  account  of  the  brick, 
is  sufficient  to  show  that  the  husband  acted  as  his  wife's  agent  in 
buying  the  brick,  although  her  name  was  not  mentioned  by  him  in 
making  the  contract.®^ 

§  278.  But  the  husband's  agency  is  not  proved  by  the  mere  fact 
that  the  materials  for  which  a  lien  is  claimed  were  used  in  improving 
the  wife's  land,®^  or  that  the  improvement  ordered  by  the  husband 
consisted  of  a  house  built  for  a  residence  for  the  wife  and  her  fam- 
ily.**  Nor  is  such  agency  proved  by  the  wife's  acts,  in  respect  to 
the  admission  of  workmen  into  certain  rooms  of  the  house  to  make 
measurements  for  contemplated  improvements,  and  in  directing  team- 
sters where  to  leave  materials  brought  to  the  house,®*  or  by  her 
mortgaging  the  property  to  raise  money  with  which  to  pay  for  the 
building.®*  And  it  is  held  in  Maryland  that  the  fact  that  a  house 
was  built  upon  land  of  a  married  woman,  and  that,  while  it  was  in 

TsBodey  v.  Thackara,  22  Atl.  754,  143  Pa.  St.  171;  Frank  v.  Hollands.  46 
N.  W.  979,  81  Iowa,  165.    Contra,  Barker  v.  Beny,  8  Mo.  App.  446, 

f9  Rinimey  v.  Getterman,  63  Md.  424. 

80  Tuttle  V.  Howe,  14  Minn.  145  (GU.  113). 

»i  Miner  v.  HoUingsworth,  33  Iowa,  224. 

82  Garnett  v.  Berry,  3  Mo.  App.  197. 

88  Wright  y.  Hood,  5  N.  W.  488,  49  Wis.  235. 

84  Campbell  v.  Jacobson,  34  N.  E.  39,  145  111.  389;  Gattell  v.  Fergusaon,  28 
Pac.  750,  3  Wash.  St.  541. 
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^onrae  of  conatruction,  she  maxle  suggestions  in  regard  to  certain 
alterations,  and  once  paid  the  contractors  on  account,  does  not  oper- 
ate to  make  her  a  principal  in  the  matter,  where  it  appears  that  the 
house  was  being  built  for  a  son  by  the  husband,  and  that  he  selected 
the  site,  employed  the  contractors,  and  paid  for  the  house  out  of  his 
own  money;  and  that,  in  doing  so,  he  was  acting  under  his  authority 
as  husband,  and  that  the  money  paid  by  the  wife  was  gotten  from 
his  store,  and  paid  in  his  absence.*'  Under  a  statute  which  provides 
that  the  lien  oi  a  material  man  ^shall  also  attach  to,  and  be  a  lien 
upon,  the  real  property  of  any  p^son  on  whose  premises  such  im- 
provements are  made,  such  owner  having  knowledge  thereof  and  con- 
senting thereto,'^  one  furnishing  material  to  a  husband,  to  be  used  in 
the  construction  of  a  house  which  he  is  erecting  on  the  land  of  his 
wife  with  her  knowledge  and  consent,  has  a  lien  on  the  land,  though 
she  did  not  know  of,  or  consent  to,  its  purchase  on  credit,  or  agree 
to  pay  for  it.®*  But  it  has  been  held  in  Connecticut  by  a  divided 
court  that  where  the  husband  engaged  a  mechanic  to  make  repairs 
on  his  wife's  house,  and  she  knew  of  the  work,  but  said  nothing 
about  it,  the  repairs  were  not  made  by  her  consent,  within  the  mean- 
ing of  a  statute  providing  for  a  mechanic's  lien  for  repairs  when  the 
work  is  done  by  consent  of  the  owner  of  the  land.*^ 

§  279.  Where  a  wife  who  holds  title  by  an  unrecorded  deed  allows 
her  husband  to  make  a  contract  for  building  a  house  thereon,  and 
sees  the  house  built  without  objection,  she  is  estopped  to  deny  that 
he  made  the  contract  as  her  agent,  and  the  mechanic  has  a  lien.** 
Where  the  contract  for  erecting  houses  on  the  wife's  land  is  made  by 
the  husband  in  his  own  name,  but  the  wife  afterwards  takes  an  assign- 
ment of  it,  and  makes  advances  in  order  to  have  it  carried  out,  the 
work  done  under  it  is  done  with  her  consent,  so  as  to  entitle  the 
contractor  to  a  lien.*®  Since  knowledge  of  the  agent  cannot  be 
imputed  to  the  principal  until  the  fact  of  agency  is  clearly  estab- 

•»  Conway  v.  Crook,  7  Atl.  402,  66  Md.  290. 

••  North  V.  lA  Flesh,  41  N.  W.  1533,  73  Wis.  520;  Heath  v.  Solles,  40  N.  W. 
€04,  73  Wis.  217. 

•T  Lyon  V.  Obampion,  25  Atl.  892,  62  Conn.  75. 

ss  Anderson  v.  Annstead,  69  111.  458. 

••  Schmals  v.  Mead,  26  N.  E.  251,  125  N.  Y.  188,  affirming  Id.  (Com.  PI.)  4 
N.  T.  Sopp.  ei4;  Wood  Y.  B£ead,  26  N.  E.  251,  125  N.  Y.  188. 
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lished,  the  fact  that  a  wife  has  confirmed  her  husband's  contract  to 
sell  her  land  by  execnting  a  conyeyanoe  in  parsaanoe  of  snch  con- 
tract does  not  of  itself  establish  his  agency  to  anthorize  the  erection 
of  a  building  on  the  land  contracted  to  be  sold,  although  the  pro- 
vision for  the  erection  of  the  building  was  included  in  the  contract 
of  sale.*^  When  the  building  for  which  the  lien  is  claimed  was 
erected  for  the  use  of  the  husband  on  the  separate  property  of  the 
wife,  her  assent  to  the  contract  is  sufficiently  shown  by  evidence  that 
she  was  present  when  he  spoke  to  the  architect  about  building  it; 
that  she  constantly  saw  it  while  building;  and  after  its  completion 
drew  her  own  check  ds  payment  on  account  of  the  work.**  Where 
it  appears  that  a  man  caused  a  house  to  be  built  on  his  vidfe's  land 
as  a  gift  to  her,  and  that  she  saw  the  lien  claimants  at  work  on 
the  house,  and  did  not  object  to  their  furnishing  labor  or  materials, 
the  question  whether  she  consented  to  the  erection  of  the  house  is  a 
question  of  fact  not  reviewable  on  appeal.** 

EstoppeL 

§  280.  Sometimes  the  wife's  property  is  bound  on  the  principles  of 
estoppel.  Thus  where  the  wife  permits  improvements  to  be  made  on 
her  property  under  a  contract  with  her  husband,  and  does  not  dis- 
close that  she  is  the  owner  while  the  work  is  being  done,  she  is 
estopped  from  resisting  the  enforcement  of  a  mechanic's  lien  for  the 
work.**  It  is,  however,  essential  to  such  an  estoppel  that  the  wife 
should  either  have  fraudulently  induced  the  mechanic  to  believe  that 
her  husband  owned  the  property,  or  have  kept  her  deed  off  the 
i-ecords.  If  the  deed  to  her  is  duly  recorded  before  the  contract  for 
the  improvement  is  made,  the  facts  that  the  husband  was  in  posses- 
sion, that  the  lien  claimant  believed  him  to  be  the  owner,  and  that 
the  wife  knew  of  the  improvement  made  by  him,  and  did  not  notify 
the  lien  claimant  of  her  ownership,  are  not  sufficient  to  constitute 

90  Dodge  V.  Romain  (N.  J.  Err.  &  App.)  18  Atl.  114. 
•1  Dennis  v.  Walsh  (City  Ct.  Brcok.)  16  N.  Y.  Supp.  257. 
0s  Gannon  v.  Shepard,  31  N.  E.  29C,  156  Mass.  355. 

»»  Schwartz  v.  Saunders,  40  111.  18;    Oglesby  Coal  Co.  v.  Pasco,  79  111.  170; 
McNichols  V.  Kettner,  22  111.  App.  4tt3;  Bruck  v.  Bowermaster,  36  111.  App.  510. 
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an  estoppel.**  In  other  words,  there  can  be  no  estoppel  against  the 
wife  if  there  is  no  misconduct  on  her  part,  and  no  false  representa- 
tions by  the  husband  of  which  she  has  knowledge.** 

Title  Held  by  Wife  for  Husband. 

§  281.  Land  which  really  belongs  to  the  husband,  although  the 
title  stands  in  the  name  of  the  wife,  is  subject  to  liens  under  con- 
tracts with  him.  Thus  where  a  man  pays  with  his  own  money  for 
land,  and  causes  the  vendor  to  convey  to  his  wife,  and  then  employs 
mechanics  to  improve  it,  they  have  a  lien  thereon  upon  the  theory 
that  the  transaction  is  in  effect  a  gift  from  husband  to  wife  in  fraud 
of  their  rights.**  The  same  is  true  where  the  husband  holds  the  lots 
under  an  unrecorded  title  bond  fraudulently  made  out  in  the  name  of 
his  wife.*^  It  is  held  in  Nebraska  that  it  is  necessary  to  show  affirm- 
atively that  the  wife  was  a  purchaser  for  value.  So  in  that  state, 
where  building  materials  are  furnished  to  a  husband,  and  used  in 
erecting  a  dwelling  for  him  and  his  wife  on  a  lot  to  which  the  legal 
title  was  in  her,  though  it  is  not  shown  how  she  acquired  it,  and 
she  knew  of  and  acquiesced  in  the  transaction,  the  material  man 
may  enforce  his  lien  against  the  property.**  On  the  other  hand,  a 
husband  holding  a  lot  by  contract  of  purchase  in  his  own  name,  who, 
with  his  wife's  knowledge  and  consent,  makes  a  written  contract 
for  the  erection  of  a  building  on  the  lot,  and  conducts  the  business 
throughout  in  his  own  name  and  for  himself,  without  disclosing  any 
agency  for  the  wife,  must  be  deemed  the  owner  of  the  lot  as  to  me- 
chanics and  material  men  furnishing  labor  and  material  on  the 
house;  and  the  wife  cannot,  as  against  them,  assert  ownership  to 
the  lot,  although  she  furnished  the  money  to  pay  for  it.** 

•4  CampbeU  y.  Jacobson,  34  N.  B.  39,  145  111.  389;  VtTilson  y.  Schuck.  5  111. 
App.  572. 

•»  Hawkins  Lumber  Co.  v.  Brown,  14  South.  110,  100  Ala.  217. 

•«  Hitcfacock  y.  Kiely,  41  Coim.  611;  Hooker  y.  McGlone,  42  Conn.  95; 
Schwartz  v.  Saunders,  46  lU.  18;  Weller  v.  McNabb,  4  Sneed  (Tenn.)  422. 

•7  Peck  y.  HenBley,  21  Ind.  344. 

••  Howell  y.  Hathaway,  44  N.  W.  1136,  28  Neb.  807. 

99  Bartlett  y.  Mahlum,  55  N.  W.  514,  88  Iowa,  329. 
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Division  III.     Infants. 

No  Lien  on  Land  of  Minors. 

§  282.  The  argument  against  mechanics'  liens  on  the  land  of  mar- 
ried women  applies  with  still  greater  force  in  regard  to  liens  on  the 
lands  of  infants,  since  their  inability  to  contract  is  more  absolute 
than  that  of  married  women.  Accordingly  work  done  or  materials 
furnished  under  a  contract  made  with  an  infant  for  the  improve- 
ment of  his  property  does  not  create  a  lien,  since  the  contract  is  not 
binding.^®*  Building  materials  cannot  be  considered  necessariea^** 
And  declarations  of  the  infant  that  he  was  of  full  age  when  he  made 
the  contract  are  not  sufficient  to  support  the  lien  as  against  a  sub- 
sequent purchaser  from  him.^®*  In  a  recent  case  in  Pennsylvania  a 
mechanic's  lien  was  foreclosed  against  a  father  and  his  infant  child, 
the  title  to  the  land  being  in  the  name  of  the  infant.  The  infant 
was  not  served  with  process,  and  no  guardian  ad  litem  was  appointed. 
In  ejectment  by  the  infant  against  defendants,  who  purchased  the  lot 
under  the  foreclosure  proceedings,  defendants  offered  to  prove  that 
tlie  father  purchased  and  paid  for  the  land  before  the  infant's  birth, 
but  thereafter  had  it  conveyed  to  the  infant,  and,  after  the  deed  had 
been  recorded,  induced  the  parties  who  filed  the  lien  to  erect  a 
building  on  the  lot  on  his  representations  that  he  owned  it;  but  the 
court  held  that  such  evidence  did  not  tend  to  rebut  the  prima  facie 
case  presented  by  the  deed  to  the  infant,  and  was  properly  re- 
jected.^ °*  In  Missouri,  however,  the  statute  expressly  includes  mi- 
nors of  the  age  of  18  among  the  persons  against  whom  mechanics^ 
liens  will  lie  for  improvements  erected  for  their  benefit.^*^* 

Work  Ordered  by  Guardian. 

§  283.    Where  a  mechanic  performs  work  on  the  property  of  minors 
under  a  contract  with  the  guardian,  the  mechanic's  lien  cannot  be 

100  Han  T.  Kjer,  47  N.  J.  I^w,  340;   Alvey  v.  Reed.  116  Ind.  148, 17  N.  E.  2(V5; 
McCarty  v.  Carter.  49  111.  53;   Bloomer  v.  Nolan,  36  Neb.  51,  53  N.  W.  1039. 

101  Price  V.  Jennings,  62  Ind.  111. 

102  Trice  v.  Jennings,  62  lod.  111. 

108  Brown  V.  Downing,  20  Atl.  871,  137  Pa.  St.  SCO. 

104  Tucker  v.  Gest,  46  Mo.  339;  Burgwald  v.  Weippert,  40  Mo.  60. 
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enforced,  where  the  gaardian  has  not  obtained  an  order  of  the  court 
anthorizing  him  to  do  the  work."^  And  it  has  even  been  held  that 
a  mechanic's  lien  would  not  lie  where  the  guardian  erected  a  building 
on  the  land  of  his  minor  wards  under  an  order  of  the  probate  court 
granting  him  leave  "to  erect  out  of  the  funds  of  said  wards  a  building 
upon  their  lot,"  since  such  order  did  not  authorize  the  construction 
of  a  building  upon  credit.^  ••  But  in  a  recent  case  in  Kentucky, 
where  a  guardian  of  minor  children,  in  good  faith,  but  without  any 
authority  from  the  chancellor,  reconstructed  an  old  building  on  the 
children's  land,  which  enhanced  the  value  of  the  property  and  en- 
abled them  to  realize  an  income  therefrom,  it  was  held  that  material 
men,  whose  property  had  been  in  good  faith  used  in  making  the 
improvements,  were  equitably  entitled  to  be  paid  the  actual  cost  of 
their  materials  out  of  the  enhanced  rental  value  of  the  property  by 
reason  of  the  improvements,  after  deducting  therefrom  the  insurance, 
taxes,  and  costs  of  keeping  the  premises  in  repair.^®^  Work  per- 
formed on  land  of  a  testator  under  a  contract  with  the  executor,  who 
is  also  a  devisee,  cannot  create  a  lien  on  the  interest  of  another 
devisee  who  is  a  minor.*** 

Division  IV.     Corporations. 

Private  Corporations. 

§  284.  The  property  of  private  corporations  is  as  subject  to  me- 
chanics' liens  as  that  of  individuals.  Thus  there  may  be  mechanics' 
liens  on  church  buildings,*®*  except  where  the  title  is  held  under  a 

105  Guy  V.  Du  Uprey,  16  Cal.  196;  Fish  v.  McCarthy,  31  Pac.  520,  96  Oal. 
484;    Ck)pley  v.  O'Niel,  57  Barb.  (N.  Y.)  299. 

io«  Payne  v.  Stone,  7  Smedes  &  M.  (Miss.)  867. 

107  Bent  V.  Bamett,  14  S.  W.  596,  90  Ky.  600.  In  a  second  decision  in  the 
same  litigation  it  was  h^  that  mechanics  who  reconstruct  an  old  building; 
standing  on  land  belonging  to  minors,  under  a  contract  made  with  their  guardian 
without  authority  of  court,  have  no  equitable  claim  to  any  part  of  the  rent  of 
the  building  where  It  does  not  appear  that  the  reconstruction  of  the  building  in- 
erea8«^  its  rental  ralue.    Id.,  26  S.  W.  537,  95  Ky.  499. 

io«  Neps  V.  Wood.  44  N.  W.  313,  42  Minn.  427. 

io»  Jennings  v.  Hinkle,  81  111.  183;  Gortemiller  v.  Kosengarn,  2  N.  E.  820, 
103  Ind.  414;   Jones  v.  Trustees,  30  La.  Ann.  711.    A  dictum  to  the  contrary 
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deed  which  declares  that  it  is  never  to  be  sold  or  used  in  any  other 
way  but  for  the  use  of  a  church.***  And  where  the  improvements 
for  which  the  lien  is  claimed  were  voted  by  a  majority  of  the  church 
society  and  its  trustees,  the  fact  that  the  lien  claimant  knew  that 
the  society  relied  on  voluntary  contributions  to  pay  for  the  same  does 
not  affect  the  lien.***  If  the  title  stands  in  a  trustee  or  officer  of 
the  church,  he  must  be  made  a  party  defendant  to  any  suit  to  fore- 
close the  lien,**^ 

§  285.  Private  schools  and  colleges  are  also  subject  to  liens.  Thus 
a  college  building,  erected  and  maintained  by  a  religious  society,  is 
subject  to  the  mechanic's  lien  law,  since  it  is  not  exempt,  on  any 
grounds  of  public  necessity,  from  seizure  and  sale  under  execution.*** 
And  a  corporation  created  by  the  state  few  the  purpose  of  maintain- 
ing  a  normal  university  whose  buildings  are  given  to  it  by  private 
I^ersons  is  a  private  corporation  whose  property  is  subject  to  me- 
chanics' liens.***  It  has  been  held  also  that  a  proviso  in  a  statute 
establishing  a  university,  prohibiting  the  trustees  "for  any  cause,  or 
under  any  pretext  whatever,  from  incumbering,  by  mortgage  or  oth- 
erwise, the  real  estate  or  any  other  property  of  said  institution,  or 
involving  it  in  any  debt  which  they  have  not  the  means  of  paying/' 
will  not  exempt  a  building  erected  by  the  university  corporation  from 
the  remedies  provided  by  the  mechanic's  lien  laws.*** 

§  286.  It  is  held  in  Pennsylvania  that  an  incorporated  water- 
works company  organized  for  the  purpose  of  supplying  water  to  a 
city,  which  corporation  has  the  power  of  eminent  domain,  and  which 
is  required  eventually  to  transfer  its  property  to  the  city,  is  not  a 
private,  but  a  public,  corporation,  and  its  property  is  therefore  ex- 
empt from  mechanics'  liens;  **•  while  in  Wisconsin  it  is  held  that 
public  policy  forbids  the  creation  of  mechanics'  liens  on  the  whole 
or  on  any  essential  part  of  the  waterworks  of  a  corporation  organ- 
is  found  in  Beam  v.  Methodist  Episcopal  Church,  8  Clark,  843,  5  Pa.  Law 
J.  286. 

110  Grlssom  v.  HiU,  17  Ark.  483. 

111  Gortemiller  v.  Rosen^m,  2  N.  B.  829,  103  Ind.  414. 

I  lis  Peabody  v.  Society,  5  Allen  (Mass.)  540;    Keller  v.  Tracy,  U  Iowa,  580. 

lis  Ray  County  Sav.  Bank;  y.  Oramer,  54  Mo.  App.  587. 

114  Board  of  Education  v.  Greenebaum,  89  111.  610. 
i  118  University  of  Lewisburg  v.  Reber,  48  Pa.  St.  305. 

I  lie  Foster  y.  Fowler,  60  Pa.  St.  27. 
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ized  to  famish  a  city  with  water.  "^  And  under  a  statute  merely 
giving  a  lien  for  machinery  furnished  "for  any  mill,  distillery,  or  other 
manufactory,"  tliere  can  be  no  lien  for  machinery  furnished  to  a 
waterworks  company,  since  such  a  company  does  not  manufacture 
anything.^^"  But  a  corporation  whose  business  is  the  transaction 
of  a  general  storage  and  elevator  business,  -which  advances  money 
and  issues  warehouse  receipts,  is  not  a  public  corporation  in  which 
the  interest  of  the  general  public  is  such  that  the  real  estate  of  the 
corporation  should  be  exempt  from  the  oi>eration  of  the  mechanic's 
lien  laws.^^*  And  an  electric  light  company,  which  has  a  franchise 
to  occupy  the  streets  of  a  city  with  its  poles,  wires^  and  lamps,  and  is 
engaged  in  furnishing  light  to  the  people  of  the  city,  is  not  so  dis^ 
tinctively  public  in  its  nature  and  operations  as  to  exempt  its  prop- 
erty from  the  application  of  such  laws.*'® 

§  287.  A  contract  made  on  behalf  of  the  corporation  by  its  presi- 
dent,*** or  one  of  the  incorporators,*'*  is  sufficient  to  sustain  a  lien 
for  work  done  under  it  Notice  to  the  president  of  the  corporation 
that  the  work  is  being  done  is  notice  to  the  corporation,***  but  notice 
to  a  director  is  not***  Where  corporate  property  is  in  possession 
of  a  stockholder  who  owns  all  the  stock,  a  contract'  with  him  will 
give  a  lien  against  the  corporation's  property.**'  For  work  done  for 
the  incorporators  before  they  had  become  incorporated,  a  lien  has 
been  allowed  against  the  property  after  the  corporation  had  been 
organized  and  had  a<^uired  title. 


1S6 


117  Chapman  Valve  Manuf'g  Co.  v.  Oconto  Water  Co.,  60  N.  W.  lOOi,  89  Wis. 
264.  Under  the  same  statute  It  had  been  previously  held  by  the  United  States 
courts  that  public  policy  did  not  forbid  the  creation  of  Hens  on  such  property. 
Oconto  Water  Co.  v.  National  Foundry  &  Pipe  Works,  7  0.  0.  A.  603,  59 
Fed.  19. 

lis  Kentucky  Lead  &  OH  Co.  v.  New  Albany  Waterworks,  62  Ind.  63. 

!!•  Glrard  Point  Storage  Co.  v.  Southwark  Foundry  Co.,  105  Pa.  St.  248. 

120  Badger  Lumber  Co.  y.  Marlon  Water  Supply,  Electric  Light  &  Power  Co., 
30  rac.  117,  48  Kan.  187. 

121  Heame  v.  Railroad  Co.,  53  Mo.  324. 

1"  McFaU  V.  Ice  Oa,  16  AtL  478,  123  Pa.  St.  259. 

i»  Phelps  V.  Mining  Co.,  49  Cal.  387. 

i>«  I»thlan  V.  Wood,  55  Cal.  159. 

12B  Watson  V.  Bridge  Co.,  13  S.  0.  433. 

i2«  Mountain  City  Market  House  &  HaU  Aas'n  v.  Keams,  108  Pa.  St.  403. 
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In  some  states  employes  of  private  corporations  have  liens  on  all 
the  corporate  property  in  case  of  insolvency  or  dissolution;  bnt,  a» 
these  liens  are  general,  and  as  there  is  no  necessary  connection  be- 
tween the  work  for  which  the  lien  is  claimed  and  the  property  to 
which  it  attaches,  they  do  not  come  within  the  scope  of  this  work,  or 
within  our  definition  of  a  mechanic's  lien. 

Public  Corporations. 

§  288.  As  public  property  is,  as  a  general  rale,  exempt  from  me- 
chanics' liens,^^^  public  corporations  are  not  often  defendants  in  pro- 
ceedings to  foreclose  them.  In  some  states,  however,  a  right  of  ac- 
tion is  given,  though  the  lien  is  denied.  Thus,  in  New  Jersey,  a 
mechanic  employed  by  a  contractor  on  work  for  a  city  may  sue  the 
city  for  a  money  demand,  although  he  has  no  lien.^^^  Under  an  act 
which  declares  that  any  subcontractor  who  has  performed  labor  for 
the  construction  of  any  road  or  other  public  improvement  under  a 
contract  with  the  general  contractor  may  acquire  a  right  to  any 
money  due  the  contractor  from  the  county  on  account  of  such  im- 
provement, the -subcontractor  may  have  the  money  due  the  principal 
contractor  held  to  meet  his  claim,  if  found  to  be  correct  and  just.^**^ 
And  under  a  statute  authorizing  a  city  to  withhold  from  contractors 
the  amounts  due  subcontractors  who  have  given  notice  the  court  may 
direct  the  city  to  pay  over  such  amounts  to  the  subcontractors,  al- 
though they  can  have  no  lien  on  the  property.^'®  In  a  case  in  New 
York  it  appeared  that  the  city  of  New  York  had  a  rule  under  which 
it  retained  the  last  installment  of  pay  due  a  contractor  for  evidence 
that  he  had  paid  all  persons  who  had  done  work  or  furnished  ma- 
terials under  the  contract,  and  it  was  held  that  even  though  a  ma- 
terial man  could  obtain  a  lien  upon  this  fund,  he  could  not  obtain  a 
lien  upon  the  balance  due  under  one  contract  for  materials  furnished 
upon  another.^' ^    A  statute  giving  a  lien  on  city  schoolhouses  in- 

127  See  aDte,  §  208  et  seq. 

128  Frank  v.  Board  of  Chosen  Freeholders,  89  N.  J.  Law,  347. 
120  Clark  v.  Haggerty,  5  Ohio  Cir.  Ct  R.  235. 

180  Merchants  &  Traders'  Nat.  Bank  v.  Mayor,  etc.,  of  City  of  New  York,  91 
N.  Y.  355. 

181  Qulnlan  v.  Russell,  94  N.  Y.  350. 
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eludes  the  case  of  work  done  under  a  eonti*act  made  with  the  school 
trustees  of  a  city  ward.*** 


Division  V.     Lessor  and  Lessee. 

liien  on  Reversion  for  Improvements  by  Tenant. 

§  289.  Where  land  on  which  a  mechanic's  lien  is  claimed  is  subject 
to  a  lease,  the  effect  of  the  lien  on  the  estates  of  lessor  and  lessee 
varies  in  different  states.  As  we  have  seen,  a  lessee  who  causes  im- 
provements to  be  erected  on  the  leased  property  may  thereby  subject 
his  leasehold  estate  to  the  liens  of  those  who  furnish  labor  and  ma- 
terials for  such  improvements.^"^  But  the  right  of  such  parties  to 
extend  their  liens  over  the  reversionary  estate  of  the  lessor  is  not  so 
clear,  and  in  many  cases  it  is  expressly  denied.^'^  Thus  there  can 
be  no  lien  on  the  reversion  for  work  done  for  the  tenant  under  stat- 
utes that  give  liens  only  where  there  is  a  contract  with  the  owner/'* 

132  Bell  V.  VaDderbilt,  12  Daly  (N.  Y.)  467. 
183  See  ante,  §§  130.  131. 

134  Harman  v.  Allen,  11  Ga.  45;  Judson  v.  Stephens,  75  111.  255;  WiUIanis 
V.  VanderbUt,  84  N.  B.  476,  145  ni.  238,  affirming  Vanderbilt  v.  WiUlams,  40 
III.  App.  298;  Wllkerson  v.  Rust,  57  Ind.  172;  Hopkins  v.  Hudson,  8  N.  E.  91, 
107  Ind.  191;  Cobum  v.  Stephens,  137  Ind.  CSJi  36  N.  E.  132;  Trustees  Cald- 
well Institute  V.  Young,  2  Duv.  (Ky.)  582;  Hoffman  v.  Laurans,  18  La.  70; 
Sewall  V.  Duplessis,  2  Rob.  (Tji.)  66;  Gable  v.  Society,  59  Md.  455;  Beehler  v. 
Ijams,  19  Atl.  646,  72  Md.  193;  Hoffman  v.  McColgan,  32  Atl.  170,  81  Md.  390; 
Peninsular  General  Electric  Co.  t.  Norris,  59  X.  W.  151,  100  Mich.  49(»;  Kirk 
T.  Taliaferro,  8  Smedes  &  M.  (^liss.)  754;  Pelton  v.  Mining  Co.,  28  Pac.  310, 
11  Mont.  281;  Waterman  v.  Stout,  56  N.  W.  987,  38  Neb.  396;  Moore  v.  Vaughn, 
W  N.  W.  914,  42  Neb.  61)6;  Knapp  v.  Brown,  45  N.  Y.  207.  11  Abb.  Prac.  (N. 
S.)  118;  Muldoon  v.  Pitt,  54  N.  Y.  269;  Cornell  t.  Barney,  94  N.  Y.  394;  Wllkle 
V.  Bray,  71  N.  C.  205;  Dutro  v.  Wilson,  4  Ohio  St.  101;  Penlield  v.  HaiTis.  27 
S.  W.  762,  7  Tex.  Civ.  App.  659;  Z.  C.  Miles  Co.  v.  Gordon,  36  Pac.  2i),\  S 
Wash.  442;  Masow  v.  Fife,  39  Pac.  140,  10  Wash.  528;  Leismanu  v.  Lovely, 
45  Wis.  420. 

135  Knapp  V.  Brown,  45  N.  Y.  207,  11  Abb.  Prac.  (N.  S.)  118;  Muldoon  v. 
Pitt  54.  N.  Y.  209;  Cornell  v.  Barney,  94  N.  Y.  394;  Waterman  v.  Stout,  56  N. 
W.  987,  38  Neb.  396;  Wllkerson  v.  Rust,  57  Ind.  172;  Williams  v.  Vanderbilt, 
34  X.  E.  476, 146  lU.  238;  Vanderbilt  v.  Williams,  40  111.  App.  298.  Under  such 
statutes  the  fact  that  the  owner  In  fee  knows  that  repairs  are  being  made  by 
the  lessee,  and  consents  thereto,  does  not  subject  his  interest  to  the  lien,  as  he 
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or  under  fitatates  that  give  mechanics  a  lien  ^'on  the  interest  of  their 
employers,"  ""  The  lessee  will  not  in  such  case  be  considered  as  bein^ 
the  agent  of  the  lessor  because  of  their  relation  of  landlord  and 
tenant,"^  An  early  statute  in  Pennsylvania  made  buildings  liable 
for  debts  created  for  work  and  materials  contracted  for  *T)y  the  own- 
ers thereof/'  and  an  amendment  thereto  omitted  these  words.  After 
the  amendment  it  was  held  that  a  lien  for  a  building  erected  by  a 
tenant  covered  the  fee.^'*  A  mere  tenant  at  will  cannot  create  a 
lien  on  the  fee.^*'  It  is  held  in  Montana  that  a  provision  in  a  lease 
of  mining  land  that  improvements  placed  thereon  by  the  lessee  shall 
become  the  property  of  the  lessor,  and  remain  as  part  of  the  land,  is 
subject  to  the  statute,  which  provides  that  where  a  person  has  a  lien 
on  a  building  for  material  furnished,  and  the  interest  of  the  owner 
of  the  building  in  the  land  is  a  leasehold,  the  building  may  be  sold 
to  satisfy  the  lien,  and  may  be  removed  by  the  purchaser.^** 

§  290.  Even  though  improvements  are  ordered  by  the  lessee,  the 
lessor  may  so  conduct  himself  as  to  make  the  contract  his  own,  and 
thus  subject  his  reversion  to  the  liens  of  the  mechanics  who  furnish 
the  labor  and  materials  for  such  improvements.  Thus,  where  a  ten- 
ant contracts  with  his  landlord  to  build  or  to  repair  buildings  for 
compensation  to  be  made  by  the  landlord,  either  in  money  or  the 
occupation  and  use  of  the  premises,  the  tenant  is  the  landlord's  agent, 
building  or  repairing  for  him,  at  his  ultimate  cost,  and  the  fee  is 
liable  to  lien,  even  though  the  landlord  notifies  the  mechanics  that 
they  must  look  to  the  tenant  for  compensation.^^^     On  the  same  prin- 

does  not  thereby  become  a  party  to  tbe  contract.  Jones  v.  Manning  (Sup.)  6  N. 
Y.  Supp.  338. 

186  Trustees  CaldweU  Institute  v.  Young,  2  Duv.  (Ky.)  682. 

137  Harman  v.  Allen,  11  Ga.  45;  Z.  C.  MUes  Co.  v.  Gordon,  36  Pac.  265,  8 
Wasb.  M2.  Of  course,  tbe  lessee  may  be  in  fact  the  agent  of  the  lessor.  Wheth- 
er he  made  the  contract  for  himself  as  lessee  or  for  the  lessor  as  his  principal 
is  then  a  question  for  the  jury.    Leismann  y.  Lovely,  45  Wis.  420. 

188  Holdshlp  V.  Abercrombie,  9  Watts  (Pa.)  62;  Gaule  v.  Bilyeau,  26  Pa.  St 
521. 

130  Sheer  y.  Cummings,  16  S.  W.  87,  80  Tex.  2&4;  Hayes  y.  Fessenden,  106 
Mass.  228. 

140  Montana  Lumber  &  Manafg  Go.  y.  Obelisk  Mining  &  Ooncentrating  Go., 
37  Pac.  807,  16  Mont  20. 

141  HaU  y.  Parker,  94  Pa.  St.  109;   Parker  y.  Hall,  14  Phlla.  (Pa.)  619;  Kre- 
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ciple  it  is  held  that  a  contract  whereby  a  building  for  a  shingle 
machine  was  to  be  erected  by  a  lessee  and  employ^  of  a  firm  upon 
their  land,  they  furnishing  the  lumber  and  water  power,  and  leasing 
the  machine  and  fixtures,  both  building  and  machine  to  be  restored  to 
them  in  good  order  when  a  specified  number  of  shingles  have  been 
manufactured  and  paid  for  by  him  at  a  rate  mentioned,  is  an  im- 
provement lease;  and  the  fee  is  subject  to  a  mechanic's  lien  for  work 
and  labor  done  by  the  persons  employed  by  the  lessee.***  And 
where  a  landlord  acknowledges  expenses  of  buildings  erected  on  the 
leased  land  by  the  tenant  as  a  proper  charge  against  him  by  the 
tenant,  he  so  ratifies  the  tenant's  acts  that  the  reversion  will  be 
subject  to  a  mechanic's  lien  for  the  improvement.*** 

§  291.  But  a  lien  for  work  and  materials  furnished  to  the  lessee  of 
land  and  buildings  does  not  bind  the  interest  of  the  lessor  from  the 
mere  fact  that  the  lessee  is  bound  by  the  lease  to  make  improve* 
ments,  and  to  leave  them  on  the  premises  at  the  expiration  of  the 
term.***  And  where  materials  are  furnished  for  a  lessee,  to  whom 
the  lessor  has  agreed  to  lend  money  as  the  building  advances,  to  be 
secured  by  mortgage  on  the  lessee's  interest,  and  the  building  at 
the  termination  of  the  lease  is  to  become  the  property  of  the  lessor, 

mer  v.  Walton,  39  Pac.  374, 11  Wash.  120.  In  New  York,  however,  it  has  been 
held  that  where  the  owner  of  premises,  before  the  execution  of  a  lease,  and  in- 
dependently thereof,  but  as  an  inducement  to  it,  agreed  that  the  lessee  should 
make  certain  improvements,  the  'cost  to  be  deducted  from  the  rent,  the  lessee 
becomes  the  principal  c<»itractor  with  the  owner  as  to  such  improvements,  and 
he  is  paid  by  the  provision  that  the  cost  shall  be  deducted  from  the  rent;  and 
persons  employed  by  the  lessee  to  do  the  work  acquire  no  lien  as  against  the 
h  ssor.    RegaD  v.  Borst,  82  N.  Y.  Supp.  810,  11  Misc.  Rep.  02. 

i«s  Hopper  v.  Childs,  43  Pa.  St.  310.  In  a  case  in  California  it  appeared  that 
S..  a  tenant  of  D.,  in  possession  of  D.'s  house,  agreed  to  raise  the  tenement  to 
grade  at  his  own  expense,  on  condition  that  D.  would  grant  an  extension  of  the 
lease,  make  a  certain  cash  advance,  etc.,  8.  to  pay  a  certain  increased  rent,  etc., 
and  S.  contracted  in  writing  with  J.  to  do  the  Job.  On  its  completion,  in  an  ac- 
tion by  J.  against  D.  and  S.  to  enforce  a  mechanic's  Hen  for  an  unpaid  balance 
of  the  contract  price.  It  was  held  that  S.  "caused*'  the  house  to  be  raised,  within 
the  meaning  of  the  lien  act,  that  J.  and  S.  were  the  persons  who  ''contracted" 
therefor,  and  that  the  only  lien  acquired  by  J.  was  upon  the  interest  of  S.  as 
Jessee.   Johnson  y.  Dewey,  36  Cal.  623. 

1*3  Scroggln  v.  Lumber  Co.,  59  N.  W.  548,  41  Neb.  195. 

144  Knapp  v.  Brown,  45  N.  Y.  207,  11  Abb.  Prac.  (N.  S.)  118. 
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the  party  furnishing  the  materials  can  enforce  a  lien  only  against 
the  lessee's  interest,  it  not  appearing  that  the  lessor  had  any  connec- 
tion with  the  contract  under  which  the  materials  were  furnished.* ^'^ 
So,  too,  a  lessor  who  merely  directs  a  contractor  employed  by  the 
lessee  to  build  in  such  a  manner  as  will  not  impair  the  reversionary 
estate  does  not  thereby  make  the  contract  his  own,  or  enable  the  con- 
tractor to  acquire  a  lien  on  the  fee.***  It  has  been  held  in  Nevada 
that  under  a  statute  giving  a  lien  for  work  done  "at  the  instance  of 
the  owner  of  the  building  or  his  agent,"  and  declaring  that  it  shall 
be  held  to  have  been  done  at  the  owner's  instance  unless  he  give 
notice  that  he  will  not  be  responsible  within  three  days  after  ob- 
taining  knowledge  thereof,  the  reversion  is  not  subject  to  a  lien  for 
work  done  at  the  instance  of  the  lessee  unless  the  lessor  knew  of 
the  work  and  gave  no  notice.**^  It  has  been  held  that,  where  build- 
ing material  is  furnished  under  a  contract  with  the  lessee,  who  pur- 
ports to  act  for  himself,  and  who  at  the  time  states  that  he  is  merely 
a  lessee,  credit  being  given  entirely  on  his  responsibility,  the  me- 
chanic's lien  therefor  extends  only  to  the  leasehold  interesrt:,  although 
the  lessor,  after  nearly  all  the  material  had  been  furnished,  stated 
that  he  would  see  that  the  lessee  paid  for  the  material,  it  appearing 
that  the  promise  was  without  consideration,  and  was  not  made,  nor 
understood  by  the  person  furnishing  the  materials  to  have  been  made,, 
to  induce  him  to  continue  to  furnish  the  materials.*** 

Consent  of  Lessor. 

§  292.  Under  statutes  that  make  mechanics'  liens  depend  upon 
the  improvement  of  the  property  with  the  consent  of  the  owner,  in- 
stead of  its  improvement  under  a  contract  with  the  owner,  a  lien 
for  work  done  for  a  tenant  with  the  consent  of  the  landlord  will 
create  a  lien  on  the  reversion  as  well  as  on  the  leasehold.***    The 

1*8  Cornell  v.  Barney,  94  N.  Y.  394,  26  Him  (N.  Y.)  134. 

i*«  Muldoon  V.  Pitt,  54  N.  Y.  209,  4  Daly  (N.  Y.)  105. 

1*7  Gould  V.  Wise,  3  Pac.  30,  IS  Nev.  253. 

148  Masow  V.  Fife,  39  Pac.  140,  10  Wash.  528. 

i4»  AVest  Coast  Lumber  Co.  v.  Newkirk,  22  Pac.  231,  80  Cal.  275;  CongdOD 
V.  Cook,  56  N.  W.  253,  55  Minn.  1;  Gay  v.  Hervey,  41  N.  J.  I  aw,  39;  Burkltt 
V.  Harper,  79  N.  Y.  273,  21  N.  Y.  Super.  Ct.  581;   Otis  v.  Dodd,  90  N.  Y.  336; 
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landlord's  knowledge  of  the  making  of  the  improYement,  coupled  with 
his  failure  to  take  any  steps  to  repndiate  the  liability,  creates  the 
presumption  that  the  improvement  made  by  the  tenant  is  a  benefit  to 
the  reversionary  estate.* ^'^  But  the  landlord's  estate  is  not  subject 
to  lien,  even  under  such  statutes,  for  alterations  made  by  a  mere 
subtenant.***  And  in  New  York,  under  a  statute  which  provides 
that  any  person  who  shall  pei*f  orm  any  labor  in  repairing  a  building, 
or  furnish  material  therefor,  with  the  consent  of  the  owner,  as 
therein  described,  shall  have  a  lien,  on  filing  the  prescribed  notice, 
for  the  value  of  the  labor  and  material,  on  the  building,  and  the  prem- 
ises on  which  it  stands,  to  the  extent  of  the  interest  of  the  owner, 
whether  owner  in  fee  or  of  a  less  estate,  or  whether  a  lessee  for  a 
term  of  years,  it  has  been  held  that,  where  the  repairs  are  made 
under  a  contract  with  the  lessee  alone,  his  interest  only  is  subject 
to  the  lien,  as  the  lessee  for  years  is  an  owner,  within  the  meaning 
of  that  statute.*"*  An  agreement  by  a  lessee  to  leave  the  altera- 
tions which  he  might  make  on  the  premises  is  a  sufficient  considera- 
tion for  the  consent  by  the  owner  to  the  making  of  the  alterations, 
though  it  does  not  appear  that  the  property  was  increased  in  fee 
value,  or  that  the  owner  received  any  increased  rent,  in  consequence 
of  the  alterations.*'* 

What  Amounts  to  Consent. 

§  293.  Mere  knowledge  on  the  part  of  the  landlord  that  the  tenant 
is  repairing  or  improving  the  leased  premises  does  not  of  itself  con- 

Aushutz  V.  McClelland,  5  Watts  (Pa.)  487.  In  such  case  the  payment  by  the 
landlord  to  the  tenant  of  the  cost  of  Improvements  made  by  the  latter  on  leased 
premises  does  not  defeat  the  lien  of  a  material  man  who  famished  lumber  for 
the  improvement  nnder  a  contract  with  the  tenant.  Scroggin  v.  Lumber  Co.,  59 
N.  W.  548,  41  Neb.  196. 

150  CJcngdon  v.  Cook,  56  N.  W.  253,  55  Minn.  1. 

ici  Francis  v.  Sayles,  101  Mass.  43«').  But  a  person  furnishing  materials  for 
a  building  erected  by  a  subtenant  on  the  premises  leased,  with  the  consent  of  the 
landlonl,  the  subtenant  claiming  a  right  to  remove  the  same,  may  maintain  pro- 
ceedings against  such  subtenant  as  owner  of  the  building,  although  he  has  no 
lien  on  the  land.    Ombony  v.  Jones,  21  Barb.  (N.  Y.)  520,  afarmed   19  N.  Y.  234. 

1S3  Jones  V.  Manning  (Sup.)  G  N.  Y.  Supp.  338. 

IBS  Hankinaon  v.  RUter,  80  N.  Y.  Supp.  1040,  10  Misc.  Rep.  185. 
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stitute  such  consent  as  will  subject  the  landlord's  estate  to  liens 
therefor.*'*  Thus  where  a  lease  contains  no  covenant  by  the  lessor 
to  repair,  knowledge  on  his  part  that  the  premises  are  being  im- 
proved under  a  contract  with  the  lessee,  and  acquiescence  therein, 
does  not  constitute  the  consent  required  by  the  mechanic's  lien  law 
to  charge  the  property.*'*  And  where  a  lessee  arects  buildings  on 
the  land  in  the  absence  of  permission  in  the  lease,  the  lessor's  failure 
to  dissent,  and  his  assistance  in  the  erection  of  the  building  as  agent 
of  the  tenant,  do  not  constitute  consent,  within  the  mechanic's  lien 
act,  and  no  liens  for  labor  or  material  attiEU^h  to  the  land.*'*  But 
the  estate  of  a  lessor  is  bound  by  a  mechanic's  lien,  for  materials  fur- 
nished at  the  instance  of  his  lessee,  holding  under  an  improvement 
lease.  To  make  such  lease,  no  express  covenant  to  build  is  neces- 
sary, if  such  appears  to  have  been  the  intention  of  the  parties.*^' 
Thus  where  part  of  the  consideration  of  the  lease  of  certain  prem- 
ises by  the  owners  was  that  improvements  built  thereon  should  re- 
vert to  them,  and  they  saw  the  building  from  time  to  time  while  it 
was  being  erected,  it  was  held  that  this  was  a  permission,  and  that 
the  lien  was  enforceable  against  the  reversion.***    In  one  case  it 

16*  Graham  v.  WUHams,  9  Ont.  458;  Mosher  v.  Lewis,  81  N.  Y.  Supp.  433, 
10  Misc.  Rep.  373.  But  it  h&s  been  recently  held  in  Maine  that  if  the  owners 
of  an  hotel  lease  it  to  a  tenant  to  be  used  as  an  hotel,  and,  though  Hying  In  the 
town  wherein  the  hotel  is  located,  make  no  objection  to  necessary  presarvative 
repairs  put  on  by  the  tenant,  their  consent  to  the  repairs  may  be  biferred.  Shaw 
V.  Young,  32  Atl.  8»7,  87  Me.  271;    Getchell    v.  Same,  Id. 

188  McCauley  v.  Hatfield  (Sup.)  28  N.  Y.  Supp.  648. 

IB.!  Havens  v.  Electric  Light  Co.  (Sup.)  17  N.  Y.  Supp.  580;  Id.,  20  N.  Y.  Supp. 
7(>4,  66  Hun,  626. 

1B7  Barclay  v.  Walnwright,  86  Pa.  St.  191;  Rush  v.  Perot,  12  Phila.  (Pa.)  175; 
Wainwright  v.  Barclay^  Id.  221.  In  a  recent  case  it  appeared  that  A.,  for  a 
nominal  rent,  leased  from  B.  an  old  furnace  property,  with  waterpower  thereon, 
for  ten  years,  covenanting  to  repair,  improve,  and  rebuild  the  furnace;  the 
improvements  not  to  be  removed,  but,  upon  surrender  of  the  lease  in  three 
years,  A.  and  B.  to  have  an  equal  interest  in  them.  Held,  that  the  property 
was  bound  for  all  improvements  made  within  the  contract,  but  not  for  a 
boiler  house  and  engine  house,  made  for  the  purpose  of  substituting  steam  for 
water  power.    I^ng  v.  McLanahan,  103  Pa.  St.  587. 

158  Bm-kitt  V.  Harper,  79  N.  Y.  273.  But  the  recital  in  a  lease  that  the  prem- 
ises were  intended  for  a  certain  purpose,  for  which  they  were  then  unsuitable, 
and  that  all  improvements  made  by  the  lessee  should  become  the  property  of  the 
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appeared  that  an  anfinisbed  skating  rink  was  leased  to  an  irrespon- 
sible person,  who  immediately  completed  the  building,  and  who 
paid  no  rent.  The  lessor's  husband  made  the  building  contracts- 
for  the  tenant,  and  offered  to  pay  for  the  work.  As  soon  as  the 
building  was  completed,  the  lessor  took  possession,  and  it  was  held 
that  she  had  consented  to  the  completion  of  the  building.^'®  In 
another  case  it  appeared  that  a  mechanic  had  erected  improvements- 
upon  land,  under  a  contract  with  the  tenants,  the  landlord  assisting 
in  locating  the  improvements  and  giving  directions  as  to  the  founda- 
tions. The  tenants  held  a  term  of  seven  years,  and  the  improve- 
ments were  to  revert  to  the  landlord  at  the  end  of  the  term.  The  ten- 
ants failed,  and  the  mechanic  claimed  a  lien.  On  this  state  of  facts: 
the  court  held  tha^  the  lien  extended  to  the  reversion,  since  the  land- 
lord had  consented  to  the  improvements.**®  Where  work  on  de- 
mised premises  is  done  by  order  of  the  tenant,  and  only  part  of  the 
work  has  been  authorized  by  the  landlord,  the  latter's  retention  of 
the  mechanic's  bill  for  the  entire  job  does  not  constitute  consent  to 
the  unauthorized  part  of  the  work.^'*  Under  the  California  stat- 
ute, consent  of  the  lessor  is  not  necessary.  His  mere  knowledge  that 
the  tenant  is  improving  the  property  is  sufficient  to  bind  his  estate 
with  a  lien,  unless  he  gives  notice  that  he  will  not  be  responsible.^®^ 
Under  this  statute,  a  lessor  who  knows  that  the  tenant  has  erected 
a  building,  and  who  makes  a  payment  on  account  of  it,  subjects  hi9 
estate  to  the  lien  of  the  contractor  who  constructs  the  building.  ^'^ 
TVTiere  a  statute  requires  the  landlord's  consent  to  be  in  writing, 
acknowledged  and  recorded  like  a  deed,  a  clause  in  the  lease  to  the 
effect  that  all  improvements  put  up  by  the  tenant  shall  become 
part  of  the  reversion  on  expiration  of  the  leasehold  estate  does  not 
constitute  such  consent  as  will  subject  the  reversion  to  the  lien.^'* 

lessor  on  tbe  expiration  of  the  lease,  is  not  a  consent  by  the  lessor  tliat  the 
lt>Hset'  should  make  improvements,  where  the  lease  further  provided  that  none^ 
should  be  made  without  the  written  consent  of  the  lessor.  Regan  v.  Borst,  32. 
N.  Y.  Supp.  810,  11  Misc.  Rep.  92. 

ii»  Ottiwell  V.  Muxlow  (Com.  PI.)  6  N.  Y.  Supp.  518. 

i«o  Otis  V.  Dodd,  24  Hun  (N.  Y.)  538. 

i«i  Kiigfer  V.  Roemer,  36  N.  W.  618,  71  Wis.  11. 

i«2  Phelps  V.  Mining  Co.,  49  Gal.  337;  Lothian  y.  Wood,  55  Gal.  159;   Har- 
lan V.  Stufflebeem,  25  Pac.  686,  87  Gal.  508. 

i«3  Harlan  v.  Stutllebet^m,  25  Pac.  &S6,  87  Cal.  508. 

ie«  Gurrier  v.  Gommlngs,  3  Atl.  174,  40  N.  J.  Eq.  145. 
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Conditional  Consent. 

§  204.  In  order  to  be  of  any  effect,  the  landlord's  consent  must 
be  unconditional.  The  consent  on  the  part  of  the  landlord  to  the 
making  of  repairs  and  improvements  by  the  tenant,  at  his  own  cost, 
is  not  such  a  consent  as  entitles  the  contractor  to  a  lien  for  the  work 
and  materials.****  And  the  provision  in  a  lease  that  the  lessee  may 
repair  and  alter  the  building  on  the  demised  premises  does  not  give 
him  the  right  to  build  a  new  sidewalk,  so  as  to  entitle  one  who, 
under  contract  with  the  lessee,  builds  the  sidewalk,  to  acquire  a 
mechanic's  lien  on  the  leased  land.*** 

Trade  Fixtures  and  Tenant's  Property. 

§  295.  Where  the  building  or  improvement  pn  which  the  lien 
claimant  has  done  his  work  is  one  that  the  tenant  has  a  right  to 
remove  at  the  expiration  of  his  lease  either  as  a  trade  fixture  or 
through  some  special  provision  in  the  lease,  the  lien,  as  against  the 
tenant,  may  attach  to  the  building  apart  from  the  land.**^  And  such 
lien  is  superior  to  the  landlord's  lien  for  rent.***  But  the  lien  claim- 
ant has  no  right  to  remove  the  building  if  the  tenant  has  no  such 
right.**^  And  where  a  lease  of  land  contains  nothing  to  put  third 
persons  on  notice  that  buildings  to  be  erected  thereon  by  the  tenants 
will  not  inure  to  the  landlord's  benefit,  and  become  a  part  of  the 
realty,  the  landlord,  who  has  stood  by  and  seen  the  tenants  erect  a 
large  and  costly  building  on  the  land,  without  giving  any  notice 
that  he  will  not  be  responsible  for  the  same,  cannot  be  heard  to 
say  that  the  tenants  have  the  right  to  remove  the  building  at  the 
expiration  of  their  term,  and  thereby  deprive  material  men  of  their 
lien  on  his  land  for  material  furnished  for  the  building.*^*    Where 

10  5  McClintock  v.  CrisweU,  67  Pa.  St.  183;  Boteler  v.  Eepen,  99  Pa.  St.  313; 
Conant  v.  Brackett,  112  Mass.  18;  Hervey  v.  Gay,  42  N.  J.  Law,  168,  overruling 
Gay  V.  Hervey,  41  N.  J.  Law,  39.    Contra,  Amos  v.  Clare,  9  Phlla.  (Pa.)  35. 

ICC  Mosher  v.  Lewis,  31  N.  Y.  Supp.  433,  10  Misc.  Rep.  373. 

167  Ombony  v.  Jones,  19  N.  Y.  234,  affirming  21  Barb.  (N.  Y.)  520. 

18 8  National  Lumber  Co.  v.  Bownan,  42  N.  W.  557,  77  Iowa,  706. 

169  Dutro  y.  Wilson,  4  Ohio  St.  101.  Except  where  the  statute  expressly  so 
dechires.    Smith  t.  Phelps,  03  Mo.  585. 

IT 0  West  Coast  Lumber  Co.  v.  Apfield,  24  Pac.  993,  86  Cal.  335.    In  such 
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the  lien  of  a  machinist  binds  the  premises  to  which  the  machinery 
was  attached,  as  well  as  the  machinery,  and  the  premises  are  not 
the  property  of  the  debtor,  but  of  his  lessor,  other  creditors  of  the 
common  debtor  have  no  right  to  force  the  machinist  to  resort  to  the 
realty  for  satisfaction,  in  order  to  leave  the  proceeds  of  the  ma- 
chinery (sold  as  personalty)  to  be  applied  to  debts  of  inferior  dignity 
in  favor  of  such  creditors.^T^ 

Effect  of  Surrender  or  Forfeiture. 

§  296.  Under  statutes  which  give  a  lien  to  mechanics  for  build- 
ings erected  under  contract  '^with  the  owner  of  any  lot  or  piece  of 
land,"  such  lien  to  "extend  to  an  estate  in  fee  for  life,  for  years,  or 
any  other  estate  which  such  owner  may  have,"  a  mechanic  who  does 
work  on  a  building  under  contract  with  the  lessee,  whose  lease  is 
forfeitable  on  nonpayment  of  rent,  has  no  lien  as  against  the  lessor 
after  the  lease  has  been  so  forfeited,  since  a  lien  on  the  leasehold 
estate  is  subject  to  all  the  conditions  of  the  lease.*  ^*  But  the  right 
to  a  mechanic's  lien  against  a  leasehold  estate  is  not  lost  by  the 
purchase  of  such  estate  by  the  lessor,  when  the  lessor  has  knowledge 
of  the  improvements  for  which  a  lien  is  claimed,  and  the  subsequent 
filing  of  the  lien  claim  is  within  the  statutory  time.  In  equity  the 
two  estates  will  be  pi-eserved  from  a  merger  in  order  to  effectuate  the 
lien  against  the  leasehold.*^'  •  So,  too,  a  voluntary  surrender  by  a 
lessee  of  the  leased  premises  to  his  landlord,  before  the  expiration 
of  his  lease,  cannot  affect  a  mechanic's  lien  upon  the  leasehold  estate 
which  attached  while  the  lessee  was  the  owner;  and,  in  such  case, 

case,  evidence  of  an  intention  by  the  tenants  to  remove  the  building  at  the  ex- 
piration of  their  term  i9  properly  excluded  as  against  material  men»  who  fur- 
Dished  the  material  without  any  notice  of  such  intention.    Id. 

17  1  Loudon  V.  Coleman,  H2  Ga.  146. 

172  wuiiams  V.  Vanderbilt  43  N.  E.  476,  145  111.  238,  affirming  VanderbUt  v. 
WiHiams,  40  111.  App.  298;  Lowfy  v.  Woolsey,  31  N.  Y.  Supp.  1101,  83  Hun. 
257.  Where  the  lessee  forfeits  his  lease,  the  purchase  by  the  owner  of  the  Im- 
provements placed  thereon,  after  taking  possession  of  the  premises,  does  not 
merge  the  leasehold  interest  in  the  fee  so  as  to  entitle  a  person  having  a  me- 
chanic's lien  against  the  leasehold  to  enforce  it  against  the  fee.  Maaow  v.  Fife, 
89  Pac.  140,  10  Wash.  528. 

iT»  Ellis  V.  Porter  (Utah)  29  Pac.  879. 
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• 

if  the  owner  of  the  fee  should  neglect  to  discharge  the  lien,  upon 
the  consummation  of  a  sale  under  the  decree  establishing  it,  he 
would  be  compelled  to  accept  another  tenant.*^*  In  a  case  in  New 
York,  where  it  appeared  that  the  grantee  of  the  fee,  subject  to  ex- 
isting liens,  conveyed  a  portion  to  the  lessee,  who  reconveyed  it  to 
the  grantee,  without  reserving  any  right  to  himself,  it  was  held  that 
the  conveyance  would  not  operate  as  a  merger  of  the  estates  so  as 
to  destroy  the  lien,  if  one  was  created  on  the  leasehold  estate.*^* 
And  in  a  case  in  Colorado,  where  the  owner  of  land  leased  it  for 
a  term  of  years  to  a  tenant  who  erected  a  building  thereon,  and  a 
claim  for  a  mechanic's  lien  for  such  building  was  filed  against  the 
leasehold  interest,  and  the  tenant  subsequently  sold  his  leasehold 
interest  to  his  landlord,  it  was  held  that  the  leasehold  estate  on 
which  the  lien  originally  rested  had  become  merged  in  the  fee,  and 
that,  therefore,  the  fee  became  subject  to  the  lien.^^*  A  landlord  to 
whom  his  tenant  has  surrendered  his  estate  after  a  mechanic's  lien 
had  accnied  thereon  cannot  impair  this  lien  by  making  further  im- 
provements on  the  property.^ ^^ 

Distinction  between  Repairs  and  Improvements. 

§  297.  In  some  states  the  legislatures  have  drawn  a  distinction 
between  repairs  and  improvements  on  leased  property.  Thus,  where 
the  statute  limits  the  lien  to  the  construction  of  new  buildings,  and 
to  repairs  made  under  contract  with  the  owner,  a  mechanic's  lien  can- 
not be  acquired,  as  against  the  owner  of  real  estate,  for  repairs  made 
by  the  mechanic,  on  a  contract  with  the  tenant.*^*  Under  a  stat- 
ute which  does  not  authorize  a  lien  for  alterations  and  repairs  made 
by  the  lessee  on  leased  premises,  even  with  the  consent  of  the  lessor, 
the  fixing  of  a  stack  so  that  in  outward  appearance  it  remains  the 
same,  and  the  patching  of  broken  stone  walls  of  a  casting  house  with 
boards  and  putting  on  a  new  roof,  cannot  be  made  the  subject  of  a 
llen.*^'    And  under  a  statute  which  provides  that  every  building 

i74Dobsehiietz  v.  HoUiday,  82  111.  371. 

17  5. Tones  v.  Manning  (Sup.)  ($  N.  Y.  Supp.  338. 

178  ETans  V.  Young,  15  Pac.  424,  10  Colo.  316, 
1T7  Gaskill  V.  Moore,  4  Cal.  233. 

17  8  WUkerson  v.  Rust,  57  Ind.  172;    Lynam  v.  King,  9  Ind.  3. 

179  I.ong  V.  Mcl-anahan,  103  Pa.  St.  537. 
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or  improTement  made  or  repaired  on  any  land  with  the  knowledge 
of  the  owner,  or  of  any  person  claiming  an  interest,  shall  subject 
his  interest  to  the  lien,  unless,  within  five  days  after  he  has  learned 
of  the  erection,  he  shall  give  notice  otherwise,  but  no  lien  shall  be 
allowed  as  against  a  lessor  for  repairs  made  by  the  lessee,  the  lessor's 
interest  is  subject  to  liens  for  improvements,  not  repairs,  made  by 
his  lessee,  with  his  knowledge.* '^ 

Quasi  Ijeases. 

§  298.  Sometimes  liens  arise  in  cases  where  the  relation  of  the 
defendants  to  each  other  is  analogous  to  that  of  landlord  and  tenant. 
Thus  a  contract  whereby  the  owner  of  land  leases  the  same  for  a 
period  of  five  years,  and  the  lessee  stipulates  to  erect  thereon,  dur- 
ing the  first  year  of  the  term,  a  building  of  the  value  of  |3,000,  the 
lessor  covenanting,  in  addition  to  the  annual  value  of  the  pi-emises 
(which  is  fixed  at  |300),  to  ipeiy  to  1;^e  lessee,  when  the  building  shall 
have  been  completed,  the  sum  of  |1,500,  although  in  one  aspect  an 
improvement  lease,'  is,  nevertheless,  as  to  the  mechanics  and  material 
men,  a  contract  for  the  erection  of  the  building,  payable  partly  in 
money  and  partly  out  of  the  profits  of  the  land;  and  the  estate  of 
the  lessor  is  bound  by  the  mechanics'  liens.^**  In  a  case  in  Wiscon- 
sin it  appeared  that  a  contractor  was  employed  to  cut  and  saw  lum- 
ber. He  was  to  erect  a  sawmill  on  land  furnished  to  him  for  five 
years  by  the  owner  of  the  timber,  and  the  plaintiff  furnished  labor 
and  material  in  the  construction  of  the  mill.  It  was  held  that  the 
agreement  did  not  create  between  the  parties  the  technical  relation 
of  landlord  and  tenant,  and  that  the  plaintiff  had  a  lien  both  on  the 
mill  and  on  the  land.*'^  In  another  case  one  named  as  executor  and 
devisee  in  a  will,  pending  the  settlement  of  the  estate,  signed  an 
a^^reement  to  lease  certain  real  estate  belonging  to  the  estate,  part 
of  the  consideration  for  the  lease  being  the  making  of  certain  im- 
provements on  the  land,  which  were  to  become  a  part  of  the  realty. 
The  contemplated  improvements  were  only  partially  completed,  ow- 
ing to  the  insolvency  of  the  proposed  lessees,  and  the  lease  was  never 

i«o  CoogdoD  V.  Ck>ok,  56  N.  W.  253,  55  Minn.  1. 

i«i  Woodward  v.  Lelly,  36  Pa.  St.  437. 

1"  Cook  V.  Goodyear,  48  N.  W.  860,  79  Wis,  606. 
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executed.  On  this  state  of  facts  the  court  held  that  the  transaction 
did  not  constitute  a  lease,  but  a  building  contract,  and  that  one 
who  performed  labor  and  furnished  material  in  the  making  of  such 
improvements  under  a  contract  with  the  lessees,  was  entitled  to  a 
lien  upon  the  interest  of  such  executor  and  devisee  in  the  land,  al- 
though the  latter  did  not  intend  to  incur  a  personal  liability.^*' 
Where  a  material  man  furnished  materials  to  one  in  possession,  un- 
der an  agreement  for  a  lease  for  99  years,  renewable  forever,  reserv- 
ing a  certain  ground  rent,  relying  upon  that  agreement,  but  the  lease 
was  afterwards  made  for  a  larger  rent,  and  the  reversionary  inter- 
est conveyed  to  a  purchaser  for  value,  without  notice  of  the  previous 
agi'eement,  it  was  held  that  the  material  man's  lien  was  only  upon 
the  leasehold  estate  as  created,  and  not  upon  the  reversionary  inter- 
est over  and  above  the  amount  of  rent  originally  agreed  to  be  re- 
served.^** 

Tenants  for  Life. 

§  299.  It  has  been  held  in  Iowa  that  a  tenant  for  life  cannot  create 
a  mechanic's  lien  that  will  affect  the  reversionary  estate,^  ^'  but  in 
Pennsylvania  the  interest  of  a  remainder-man  in  a  building,  or  re- 
versioner under  a  postnuptial  marriage  settlement,  is  bound  by  me- 
chanic's lien  for  work  done  for  the  life  tenant.^®* 

Division  VI.    Vendoe  and  Vendee. 

Vendee  in  Possession. 

§  300.  Where  land  on  which  a  mechanic's  lien  is  claimed  is  the 
subject  of  an  executory  contract  of  sale,  the  relations  of  the  vendor 
and  the  vendee  towards  the  lien  are  somewhat  analogous  to  those  of 
lessor  and  lessee  just  considered.  Mechanics'  liens  for  work  and  ma- 
terials furnislied  at  the  instance  of  a  vendee  in  possession  ^*^  under 

isn  Ness  v.  Wocd,  44  N.  W.  313,  42  ^Ilnn.  427;  John  MarUn  Lumber  Co.  v. 
Davidson,  44  N.  ^^^  315,  42  Minn.  433.  But  such  lien  could  not  be  enforced 
against  the  interest  of  a  minor  devisee,  or  tluit  of  an  executor  and  devisee,  who 
refused  to  sign  the  agreement  for  the  lease,    id. 

i-^*  Gable  v.  Fund  Soc,  59  Md.  455. 

1*'  Conrad  v.  Starr,  50  Iowa,  470. 

i^c  Savoy  v.  Jones,  2  Rawle  (Pa.)  343. 

1^7  It  Is  essential  that  the  vendee  should  be  in  possession  (Mitcltell  Vance  Co. 
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an  executory  contract  of  sale  may  be  sustained  on  three  different 
theories:  First,  that  the  vendee  is  the  "owner"  of  the  land;  second, 
that  he  is  the  agent  of  the  vendor;  and,  third,  that  he  causes  the  im- 
provements to  be  made  with  the  vendor's  consent.         , 

Vendee  as  Owner. 

§  301.  Whether  the  vendee  is  the  "owner,"  within  the  meaning  of 
the  mechanic's  lien  acts,  is  a  question  on  which  the  decisions  do  not 
agree.* ••  On  the  theory  that  he  is  the  owner  of  an  equitable  estate, 
he  has  power  to  make  contracts  under  which  mechanics'  liens  may 
attach  at  least  to  his  interest  in  the  land."*  And  when  the  contract 
is  fulfilled  by  the  delivery  of  a  deed  to  the  vendee  before  the  lien  is 

V.  Daiker  [Com.  PJ.]  19  N.'  Y.  Supp.  378),  and  that  such  posBession  should  be 
with  the  vendor's  consent.  Bnrlinglm  v.  Warner,  58  N.  W.  132,  39  Neb.  493; 
Cofi-eu  V.  Paddock,  33  N.  E.  154,  137  N.  Y.  188. 

>««Tho  following  cases  hold  that  the  vendee  is  the  "owner":  PauLsen  v. 
Mansko,  18  N.  E.  275,  126  111.  72;  Monroe  v.  West.  12  Iowa,  119;  Stock weU 
v.  Carpenter,  27  Iowa,  119;  Carpenter  v.  Leonard,  5  Minn.  159  (Gil.  119);  Jodd 
r.  DiuK-an,  9  Mo.  A  pp.  417;  Belmont  v.  Smith,  1  Duer  (N.  Y.)  675;  Security 
Mortpi8:e  &  Trust  Co.  v.  Canttbers  (Tex.  Civ.  App.)  32  S,  W.  837;  Ory-I^m- 
bard  Co.  v.  Sheets  (Utah)  37  Pac.  572. 

The  following  cases  hold  that  he  is  not  the  "owner":  Brown  v.  Morison,  5 
Ark.  217;  Conner  v.  Lewis,  16  Me.  268;  Johnson  v.  Pike,  35  Me.  291;  Thaxter 
V.  Williams,  14  Pick.  (Mass.)  49;  Metcalf  v.  Hunnewell,  1  Gray  (Mass.)  297; 
I^ng  Island  Brick  Co.  v.  Arnold,  28  Atl.  801,  18  R.  I.  455. 

In  New  York  one  statnte  declared  that  the  vendor  should  be  considered  the 
owner  until  the  deed  was  delivered  (Rollin  v.  Cross.  45  N.  Y.  766),  and  another 
act  declared  that  a  vendee  in  possession  under  a  subsisting  contract  of  sale  was 
an  owner.  Mitchell  Vance  Ck).  v.  Daiker  (Com.  PI.)  19  N.  Y.  Supp.  378.  It  has 
been  held  that  this  latter  act  did  not  change  the  actual  relation  between  vendor 
and  vendee,  or  vary  their  legal  rights  as  to  each  other  or  third  persons,  except 
for  the  purpose  of  the  lien  authorized  by  it.    Schuj'ler  v.  Hay\^'ard,  67  N.  Y.  253. 

i«9  Bremen  v.  Foreman,  25  Pac.  539,  1  Ariz.  413;  Hickox  v.  Greenwood, 
M  in.  266;  Henderson  v.  ConneUy,  14  N.  E.  1,  123  111.  <«;  Id.,  23  lU.  App. 
eoi;  People's  S.,  L.  &  B.  Ass'n  v.  Spears,  17  N.  E.  570,  115  Ind.  297;  Monroe 
V.  West,  12  Iowa,  119;  Stockwell  v.  Carpenter,  27  Iowa,  119;  Carpenter  v. 
Leonard,  5  Minn.  159  (Gil.  119);  Jodd  v.  Duncan,  9  Mo.  App.  417;  National 
Bank  of  the  Metropolis  v.  Sprague,  20  N.  J.  Eq.  13;  Gaule  v.  Bilyeau,  25 
Pa.  St.  521;  Carson  v.  Boudinot,  Fed.  Oaa.  No.  2,462,  2  Wash.  C.  C.  33: 
Charieston  Lumber  &  Manufg  Co.  v.  Brockmyer,  18  W.  Va.  586;  Kerrick  v. 
Buggies,  47  N.  W.  437,  78  Wis.  274. 
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foreclosed,  the  lien  extends  to  the  fee,  since  the  vendee's  equitable 
estate  is  merged  therein  on  his  acquisition  of  complete  title.**"  But 
the  vendor's  title,  while  it  remains  in  him,  is  not  subject  to  mechanics' 
liens  created  by  the  vendee  for  improvements  not  authorized,  either 
directly  or  indirectly,  by  the  vendor.*** 

Vendee  as  Vendor's  Agent. 

§  302.  If  the  vendee  is  the  vendor's  agent  in  the  matter  of  improv- 
ing the  property  according  to  the  second  theory  above  named,  then 

i»o  Carpenter  v.  Leonard,  5  Minn.  159  (Gil.  119);  Brown  v.  Jones,  &5  N.  W. 
54,  52  Minn.  484;  Pike  v.  Scott.  60  N.  H.  469;  RoUin  v.  Cross.  46  N.  Y.  766; 
Gaule  V.  Bllyeau,  25  Pa.  St.  521;  Schultze  v.  Brewing  Co.,  21  S.  W.  60,  2  Tex. 
Civ.  App.  236. 

I'uder  decisions  that  hold  the  vendee  In  possession  not  to  be  the  owner,  a 
Rubsequeut  conveyance  to  him  does  not  cause  liens  for  work  theretofore 
done  for  him  to  attach  to  the  land.  Metcalf  v.  Hunnewell,  1  Gray  (Mass.) 
297;  Thaxter  v.  WUliams,  14  Pick.  (Mass.)  49;  Hayes  v.  Fessenden,  106  Mass. 
228. 

i»i  Brown  v.  MorlsoD,  5  Ark.  217;  Breman  v.  Foreman,  25  Pac.  539.  1  Ariz. 
413;  Worden  v.  HammoDd,  37  Cal.  61;  Hlckox  v.  Greenwood,  94  Dl.  206; 
People's  S.,  L.  &  B.  Ass'n  v.  Spears,  17  N.  E.  570,  115  Ind.  297;  Hiirsh  v. 
Morgan,  1  Kan.  293;  Conner  v.  Lewis.  16  Me.  268;  Johnson  v.  Pike,  35  Me. 
291;  Hayes  v.  Fessenden,  106  Mass.  228;  English  v.  Fo9te,  8  Smedes  &  M. 
(Miss.)  444;  National  Bank  of  Metropolis  v.  Sprague,  20  N.  J.  Eq.  13;  Craig  v. 
Swinerton,  8  Hun  (N.  Y.)  144;  Rossi  v.  MacKellar  (Com.  PI.)  13  N.  Y.  Supp. 
827;  Dietrich  v.  Crabtiee,  8  Wkly.  Notes  Cas.  418;  Iliff  v.  Forssell,  34  Pac. 
928,  7  Wash.  225;  Charleston  Lumber  &  Manuf'g  Co.  v.  Brockmyer,  18  W. 
Va.  586. 

In  Pennsylvania  It  has  been  held  that  a  vendee  In  i)ossesslon  could  subject 
the  fee  to  meclianics'  liens.  But  this  was  under  a  statute  which  created  sucl 
lieuR  regardless  of  the  title  to  the  land,  and  which  provided  a  remedy  in  rem 
for  their  enfoi'cement.  Bickel  v.  James,  7  Watts  (Pa.)  9.  And  In  Minnesota  it 
is  held  that  liens  for  improvements  made  by  the  vendee  with  the  vendor's 
knowledge,  and  without  objection  by  him,  bind  the  fee  under  a  statute  providing 
that  where  improvements  have  been  made  upon  real  property  with  the  knowl- 
edge of  the  owner,  or  of  any  person  having  or  claiming  an  interest  therein  other- 
wise than  as  a  bona  fide  prior  mortgagee,  incumbrancer,  or  lienor,  they  shall  be 
held  to  have  been  made  at  the  instance  of  the  owner  or  person,  unless  within 
live  days  after  obtaining  Ills  knowledge  he  shaU  give  notice  tliat  his  interest 
shall  not  be  subject  to  any  lien.  John  Martin  Lumber  Co.  v.  Howard,  52  N.  W. 
34,  49  Minn.  404;  Wheaton  v.  Berg,  52  N.  W.  926,  50  Minn.  525;  McCausland 
V.  Land  Co.,  53  N.  W.  464,  51  Minn.  246. 
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the  right  of  the  mechanics  to  a  lien  on  the  fee  is  clear,  since  their 
claims  are  based  on  contracts  with  the  owner  of  the  land,  the  vendor, 
made  throagh  his  agent,  the  vendee.  Accordingly  it  has  been  held 
that,  where  the  owners  of  a  lot  contract  to  sell  a  part  of  it,  in  con- 
sideration that  the  purchaser  build  a  house  on  the  part  reserved,  and 
authorize  him  to  control  the  work,  and  pay  the  contractors,  he  is  the 
agent  of  the  owners  so  as  to  subject  their  portion  of  the  property  to 
the  mechanic's  lien.***  So,  too,  a  vendee  who  repairs  the  property 
with  the  vendor's  consent,  and  with  the  expectation  of  buying  it, 
which  he  never  does,  has  been  held  the  vendor's  agent  in  regard  to 
the  repairs.**'  And  one  who  takes  possession  of  a  mine  under  an 
agreement  for  purchase  which  binds  him  to  improve  and  develop  it, 
\»  the  agent  of  the  vendor  so  far  as  such  improvements  and  develop- 
ment are  concerned.*** 


Improvements  with  Vendor's  Consent. 

§  303.  The  third  theory  on  which  liens  are  created  for  work  done 
at  the  instance  of  the  vendee  is  that  the  vendor,  the  owner  of  th(» 
land,  has  consented  to  the  work.  Under  statutes  that  give  a  lien 
where  the  work  is  done  with  the  owner's  consent,  even  though  it  is 
not  done  under  contract  with  him,  liens  for  improvements  made  by 
the  vendee  and  consented  to  by  the  vendor  bind  the  fee.***    It  makes 

1*2  Paulsen  v.  Manske,  18  N.  B.  275,  126  IH.  72.  But,  on  the  other  hand,  it 
te  held  In  South  Dakota  that  a  stipulation  in  a  contract  for  the  sale  of  land 
that  the  vendee  shaU  erect  a  building  on  the  land  does  not  constitute  the  yend(>e 
the  agent  of  the  vendor,  within  the  meaning  of  the  mechanic's  lien  law,  nor 
authorize  the  vendee  to  subject  the  land  to  a  lien  for  material  furnished  for  a 
building  contracted  for  l^  him.     Plnkerton  v.  Le  Beau,  54  N.  W.  97,  3  S.  D.  440. 

1  •>  Moore  v.  Jackson,  49  Cal.  109. 

19*  Eaman  v.  Bashford  (Ariz.)  37  Pac.  24. 

i9L  Weber  v.  Weatherby,  34  Md.  656;  Hilton  v.  Merrill,  106  Mass.  528;  Davis 
T.  Humphrey,  112  Mass.  309;  Smith  v.  Norris,  120  Mass.  58;  Irish  v.  O'Hanlou, 
52  X.  W.  695,  34  Neb.  786;  Leonard  v.  Cook  (N.  J.  Ch.)  20  Atl.  855;  Craig  v. 
Swlnerton,  8  Hun  (N.  Y.)  144;  Garland  v.  Van  Rensselaer,  24  N.  Y.  Supp. 
7iil,  71  Hun,  2;  Edwards  &  McCuUoch  Lumber  Co.  v.  Mosher,  60  N.  W.  264,  88 
Wis.  672.  But  it  is  held  in  Indiana  that  mere  ''inactive  consent"  is  not  enough, 
and  that,  therefore,  a  mechanic's  lien  ou  real  estate  for  improvements  and  re- 
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no  difference  that  the  vendor,  when  he  consented,  did  not  know  the 
exact  terms  of  the  building  contract  that  the  vendee  had  niade.^** 

Vendor's  Consent — ^How  Shown. 

§  304.  The  question  of  what  constitutes  consent  by  the  vendor 
has  been  frequently  litigated.  The  mere  execution  of  an  ordinary 
contract  of  sale  does  not  constitute  such  consent.^*^  It  has  been  de- 
cided that,  where  the  vendor  knows  that  the  vendee  is  improving  the 
property,  and  knows  the  parties  who  are  furnishing  labor  and  ma- 
terials therefor,  his  allowing  the  work  to  proceed  without  objection 
constitutes  such  consent  as  will  make  his  title  subject  to  their 
liens.^°®  But  where  the  vendor,  though  knowing  that  the  vendee  is 
causing  a  house  to  be  erected  on  the  property,  does  not  know  who  is 
doing  the  work,  his  silence,  under  such  circumstances,  does  not  show 
consent.^®*  Visiting  the  premises,  and  complaining  of  the  way  in 
which  the  work  is  being  done,  do  not  constitute  consent  where  the 
vendee  has  previously  violated  the  contract,  and  the  vendor  has 
warned  the  mechanics  that  the  vendee  had  no  right  to  the  prop- 
erty.* °®  In  a  recent  case  in  New  York  it  appeared  that  a  contract 
by  the  owner  of  land  for  the  sale  thereof  gave  the  purchaser  no  right 
to  enter  on  the  land,  but  he,  without  authority  from  the  owner,  com- 
menced excavating  thereon  for  the  purpose  of  building.  The  owner, 
on  becoming  aware  of  the  work,  directed  that  it  be  stopped;  but  it 
was  afterwards  resumed,  and  foundation  walls,  vaults,  etc.,  con- 
structed, and  there  was  some  evidence  that  the  vendor  consented  to 
finishing  the  excavation,  but  the  proof  was  clear  that  he  declined  to 

pairs,  made  by  one  in  possession  under  contract  of  purchase,  does  not  bind  the 
interest  of  the  vendor;  though  the  work  was  done  with  his  consent  People's 
S.,  L.  &  B.  Ass'n  V.  Spears,  17  N.  E.  570,  il5  Ind.  297. 

i»e  Davis  v.  Humphrey,  112  Mass.  309. 

107  National  Bank  of  Metropolis  v.  Sprague,  20  N.  J.  Eq.  13;  Hayes  v.  Pes- 
senden,  106  Mass.  228. 

198  Leonard  v.  Cook  (N.  J.  Ch.)  20  Atl.  855;  Kealey  v.  Murray,  15  X.  Y. 
Supp.  403,  61  Hun,  619;    Weber  v.  Weatherby.  34  Md.  656. 

100  Saunders  v.  Bennett,  35  N.  E.  Ill,  100  Mass.  48;  Callaway  v.  Freeman,  29 
Ga,  408;    Scales  v.  Griffin,  2  Doug.  (Mich.)  54. 

200  Burlingim  v.  Warner,  58  N.  AV.  132,  39  Neb.  493. 

(29G) 


Ch.    10)  OWNERS   OR   DEFENDANTS.  §   30o 

allow  anything  farther  to  be  done  nntil  the  last  payment  had  been 
made.  On  this  state  of  facts  it  was  held  that  the  consent  of  the 
owner  to  the  doing  work  on  and  furnishing  materials  for  a  building 
on  the  lot,  necessary  for  a  valid  lien,  was  not  shown.^*** 


Stipulations  in  Contract  of  Sale. 

§  305.  In  determining  whether  the  vendor  has  consented  to  the 
erection  of  improvements  by  his  vendee  it  is  always  important  to 
consider  the  terms  of  the  contract  of  sale.  As  we  have  just 
seen,  the  agreement  to  convey  does  not,  of  itself,  authorize  the  ven- 
dee to  create  liens  binding  on  the  vendor's  title,^*^^  and  the  mere  in- 
sertion in  the  contract  of  a  clause  to  the  effect  that  all  improve- 
ments which  may  be  made  shall  become  the  property  of  the  vendor 
adds  nothing  to  the  legal  effect  of  the  contract,  and  does  not  affect 
the  liens.*®'  But  where  a  contract  for  the  sale  of  land  contains  a 
stipulation  that  the  vendee  shall  expend  a  certain  sum  in  building 
on  the  land,  the  deed  to  be  delivered  on  payment  of  the  purchase 
money,  the  vendor  thereby  "consents '  to  the  erection  of  buildings  by 
the  vendee  before  the  deed  is  delivered,  within  the  purview  of  stat- 
utes giving  a  lien  for  labor  performed  in  erecting  a  building  on  land 
by  consent  of  the  owner.^®*  In  such  cases  the  improvement  of  the 
land  is  part  of  the  consideration  for  its  sale,  and  it  is  just  that  the 
vendor's  interest  should  be  bound  therefor.  Still  stronger  is  the 
case  of  the  mechanic  where  the  vendor  not  only  makes  the  vendee 
agree  to  build,  but  agrees  to  advance  him  money  for  that  purpose. 
In  such  case  the  estate  of  the  vendor  is  unquestionably  liable  to  me- 
chanics' liens  for  work  and  materials  furnished  the  vendee  in  order 
to  enable  him  to  improve  the  property  as  required  by  the  contract 

toi  Cow^  V.  Paddock.  33  N.  E.  154,  137  N.  Y.  188,  affirming  17  N.  Y.  Supp. 
387,  62  Hun,  622. 

20  2  See  aote,  §  304. 

20  3  Wheaton  v.  Berg,  52  N.  W.,926,  50  Minn.  525. 

204  McCue  V.  Whitwell,  30  N.  E.  1134.  156  Mass  205;  Borden  v.  Mercer. 
31)  N.  B.  413,  163  Mass.  7;  Hill  v.  Gill,  42  N.  W.  2»4,  40  Minn.  441;  Hickey 
T.  CoUom,  50  X.  W.  918,  47  Minn.  r>65;  O'Leary  v.  Roc.  45  Mo.  App.  .■>67; 
Rheehy  v.  Fulton,  57  X.  W.  395,  38  Xeb.  691.  Contra,  Pinkerton  v.  I>e  Beau, 
54  N.  W.  97,  3  S.  D.  440. 
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of  sale.'®*    And  the  liens  are  not  limited  to  the  amount  that  the 
vendor  has  agreed  to  advance.'**' 

§  306.  It  has  been  said  that  the  vendor  and  vendee  in  an  executory 
contract  for  the  sale  of  real  estate  cannot,  by  any  stipulation  between 
themselves,  deprive  third  persons  (not  parties  to  the  conti'act)  of  their 
statutory  rights  to  liens  for  material  or  labor  subsequently  furnished 
to  the  vendee  for  the  construction  of  buildings  on  the  premises.'*^ 
Thus  a  stipulation  in  a  contract  of  sale  that  any  mechanic's  lien 
should  be  subject  to  the  vendor's  interest  in  the  property  does  not 
aflfect  a  lien  claimant  who  had  no  notice  of  such  stipulation.'**  Nor 
is  such  lien  affected  by  a  stipulation  that  the  vendee  shall  protect 
the  property  from  all  liens.'®*  And  a  provision  that  the  vendee's 
interest  in  the  premises  shall  not  be  subject  to  any  mechanic's  lien 
has  been  held  to  apply  only  to  the  land,  and  not  to  the  buildings 
erected  thereon  by  him.'*® 

Oral  Contracts  of  Sale. 

§  307.  A  majority  of  the  decisions  hold  that  a  vendee  who  has 
only  an  oral  contract  of  sale  cannot  create  mechanics'  liens  on  the 

20B  Henderson  v.  ConueUy,  14  N.  E.  1,  123  111.  98;  Id.,  23  lU.  App.  eoi: 
I'anlsen  v.  Manske,  18  N.  E.  275,  126  III.  72;  Hilton  v.  Merrill.  106  Mass. 
n2S;  Smith  v.  Norris,  120  Maas.  58;  Carew  v.  Stubbs,  30  N.  E.  219,  155  Mass. 
54^;  Hackett  v.  Badeau,  63  N.  Y.  476;  Schmalz  v.  Mead.  26  N.  E.  251,  125 
N.  Y.  188,  affirming  Id.  (Com.  PI.)  4  N.  Y.  Supp.  614;  Miller  v.  Mead.  28  N.  E. 
387,  127  N.  Y.  544,  affirming  6  N.  Y.  Supp.  273,  53  Hun,  636;  Hart  v.  Wheeler, 
1  Thomp.  &  C.  (N.  Y.)  403;    Gates  v.  Whltcomb,  4  Hun  (X.  Y.)  137. 

Thei'e  in  a  line  of  New  York  decisions  to  the  contrary,  based  on  statutes 
i-eqniring  mechanics'  liens  to  be  created  under  contract  with  the  owner  of  the 
laud.  Loonle  v.  Hogan,  9  N.  Y.  430,  2  E.  D.  Smith,  681;  Hallahan  v.  Her- 
bert, 4  Daly  (N.  Y.)  209,  11  Abb.  Prac.  (N.  S.)  326;  Gay  v.  Brown.  1  E.  D. 
Smith  (N.  Y.)  725;  Miller  v.  Clark,  2  E.  D.  Smith  (N.  Y.)  543;  Randolph  v. 
Oar\'ey,  10  Abb.  Prac.  (N.  Y.)  179;   Holley  v.  Van  Dolsen,  55  How.  Prac.  SXi. 

206  Sohmalz  v.  Mead,  26  N.  E.  251,  125  N.  Y.  188,  affirming  Id.  (Com.  PI.) 
4  N.  Y.  Supp.  614;  Wood  v.  Mead.  26  N.  E.  251.  125  N.  Y.  188;  Hart  v. 
Wheeler,  1  Thomp.  &  C.  (N.  Y.)  403. 

207  Malmgren  v.  Phlnney,  52  N.  W.  915,  50  Minn.  457. 

20S  Miller  V.  Mead,  28  N.  E.  387,  127  N.  Y.  544,  affirming  6  N.  Y.  Supp.  273, 
53  Hun,  636. 

209  Malmgren  v.  Phlnney,  52  N.  W.  915,  50  Minn.  457. 

210  Oliver  V.  Davis,  46  N.  W.  1000,  81  Iowa.  287. 
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property.***  Where  the  statute  requires  the  lien  to  be  founded  on 
s.  contract  with  the  owner,  it  is  evident  that  a  vendee  in  an  oral  con- 
tract has  no  such  estate  in  the  land  as  will  sustain  the  lien,  since 
an  oral  contract  for  the  sale  of  land  is  not  enforceable.***  But 
where  it  is  sufficient  to  show  that  the  improvements  were  made  with 
the  consent  of  the  owner,  and  where  there  is  nothing  in  the  statute 
requiring  such  consent  to  be  in  writing,  a  vendee  in  an  oral  con- 
tract has  as  much  power  to  create  liens  on  the  fee  as  though  the 
contract  were  in  writing,*"  especially  where  the  oral  contract  is 
subsequently  canied  out  by  the  execution  and  delivery  of  a  deed.*** 

Possession  before  Contract. 

§  308.  One  who  has  not  even  an  oral  contract  of  sale,  but  is  mere- 
ly in  possession  of  land  with  the  expectation  of  buying  it,  cannot 
create  liens  thereon,**"  especially  if  he  fails  to  buy  it.***  Whether 
there  can  be  a  lien  in  case  he  does  afterwards  acquire  title  is  a  ques- 
tion  that  is  answered  aflflrmatively  in  states  that  adopt  a  liberal  con- 
struction of  the  mechanic's  lien  laws,**'  and  negatively  in  those 

211  Thomas  v.  EUlson,  22  S.  W.  95,  57  Ark.  481;  WUkins  v.  Litchfield,  29 
N.  W.  447,  m  Iowa,  465;  Huff  v.  JoUy,  21  Pac.  046,  41  Kan.  537;  Gray  v. 
Carleton,  35  Me.  481;  Dustin  v.  Crosby,  75  Me.  75;  Pickens  v.  Invefitment 
I'o.,  48  N.  W.  473,  31  Neb.  585;  Conklin  v.  Bauer,  62  N.  Y.  620;  Smith  v. 
Huckaby,  23  S.  W.  397,  4  Tex.  Civ.  App.  80.  Contra,  Moore  v.  Jackson  49 
Cal.  109;  Corbett  v.  Greenlaw,  117  Mass.  167;  Irish  v.  Luudin,  44  N.  W.  80, 
28  Neb.  84. 

It  has  been  held  in  Mississippi  that  a  pai'ty  who,  having  verbally  contracted 
for  the  purchase  of  land,  proceeds  to  erect  buildings  upon  it,  can  subject  the 
land  to  a  mechanic's  Hen  only  to  the  extent  of  hia  own  intereist  therein.  Laud 
V.  Mulrhead,  31  Miss.  89. 

212  Wilklns  V.  Litclifleld,  29  N.  W.  447,  09  Iowa.  465;  Gray  v.  Carleton,  35 
Me.  481 ;   Pickens  v.  Investment  Co.,  48  N.  W.  473,  31  Neb.  585. 

213  Moore  v.  Jackson,  49  Cal.  100;  Irish  v,  Lundin,  44  N.  W.  80,  28  Neb.  84. 
21*  Corbett  v.  Greenlaw,  117  Mass.  167. 

21 »  Thomas  v.  Ellison,  22  S.  W.  95,  57  Ark.  481;  WiUcins  v.  Litchfield,  29 
X.  W.  447,  69  Iowa,  465;  Howard  v.  Veazle,  3  Gray  (Mass.)  233;  Block  v. 
Murray,  31  Pac.  550,  12  Mont.  545;  Galveston  Exhibition  Ass'n  v.  Perkins, 
35  S.  W.  633,  80  Tex.  62. 

21  •  WlUtins  V.  Litchfield.  29  N.  W.  447,  69  Iowa,  465;  Galveston  Exhibition 
Axs'n  V.  Perkins,  15  S.  W.  633,  80  Tex.  62. 

217  S<'hultze  V.  Brewing  Co.,  21  S.  W.  160,  2  Tex.  Civ.  App.  236. 
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where  a  strict  construction  prevails.***  In  a  case  in  Minnesota  it 
appeai'ed  that  the  plaintiff  furnished  materials  for  a  building  erected 
by  defendants  on  a  designated  village  lot,  under  a  contract  jointly 
made  with  them,  the  title  to  the  lot  being  at  that  time  in  a  third 
person.  Shortly  before  the  completion  of  the  building  one  of  the 
defendants  transferred  his  interest  to  the  others,  and  the  title  to  the 
lot  was  thereupon  conveyed  to  the  latter.  On  this  state  of  facts 
the  court  held  that  plaintiff  was  entitled  to  enforce  a  lien  for  the 
amount  of  his  claim  against  the  building  and  lot,  and  that  defend- 
ants were  estopped  to  deny  title  and  ownership  therein.'-** 

Forfeiture  and  Surrender. 

§  309.  What  effect  a  forfeiture  of  the  vendee's  rights  has  on  me- 
chanics' liens  created  by  him  depends  on  the  theory  on  which  those 
liens  are  sustained.  Courts  that  hold  that  the  liens  are  created  by 
the  vendee  as  owner,  and  that  they  affect  only  his  estate,  are  led 
irresistibly  to  the  conclusion  that  such  liens,  partaking  of  the  in- 
tirmities  of  the  title  to  which  they  attach,  are  lost  when  the  vendee's 
rights  are  forfeited.  Accordingly  there  are  decisions  holding  that 
mechanics  who  work  for  a  vendee  under  an  executory  contract  of 
sale  have  no  lien  if  the  vendee  forfeits  his  contractual  rights.--" 
But  in  states  where  the  lien  is  held  to  attach  to  the  vendor's  inter- 
est before  forfeiture  on  the  theory  that  the  vendee  was  the  vendor's 
agent,  or  on  the  theory  that  the  improvements  were  made  with  the 
vendor's  consent,  the  lien,  having  originally  attached  to  the  vendor's 
interest,  is  not  affected  by  a  forfeiture,  since  such  forfeiture  merely 
increases  the  vendor's  interest.^**     If  the  vendor  brings  suit  to  can- 

218  Howard  v.  Veazie,  3  Gray  (Mass.)  233. 

219  Colinan  v.  Goodnow,  29  N.  W.  338,  36  Minn.  9. 

2  20  McGInniss  v.  PurriDgton,  43  Conn.  143;  Callaway  v.  Freeman,  29  Ga. 
408;  W^alker  v.  Burt,  57  Ga.  20;  Steel  v.  Mining  Co.  (Idaho)  42  Pac.  585; 
Scales  V.  Griffin,  2  Doug.  (Mich.)  &4;  Pickens  v.  Investment  Co.,  48  N.  W. 
4T3,  31  Neb.  585;  Galveston  Exhibition  Ass'n  v.  Perkins,  15  S.  W.  (S3,  80 
Tex.  62;    Mentzer  v.  Peters,  33  Pac.  1078,  6  Wash.  540. 

221  Henderson  v.  Connelly,  14  N.  E.  1,  123  111.  98;  Id.,  23  111.  App.  mi; 
Hill  V.  Gill,  42  N.  W.  294,  40  Minn.  441;  Brown  v.  Jones,  55  X.  W.  54,  52 
Minn.  484;  Shapleigh  v.  Hull  (Colo.  Sup.)  41  I'ac.  1108;  Shearer  v.  Wilder. 
43  Pac.  224,  56  Kan.  252.  A  late  statute  in  Minnesota  provides  that,  where 
the  owner  has  sold  land  on  an  executory  contract  of  sale,  contingent  on  the 
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eel  tlie  sale,  the  lien  claimants  are  necessary  parties,^**  and  a  de- 
cree canceling  the  contract  of  sale  rendered  in  a  suit  to  which  the 
lien  claimants  are  not  parties  does  not  affect  their  rights.***  A  vol- 
untary surrender  by  the  vendee,  or  his  conveyance  of  the  land  back 
to  the  vendor,  does  not  destroy  the  liens  that  have  accrued  at  his 
instance.  In  such  case,  the  liens  attach  to  the  fee.***  One  induced 
by  fraud  to  convey  title  to  land  to  another  under  a  contract  contem- 
plating the  construction  of  buildings  thereon,  cannot,  in  an  action 
to  set  aside  the  conveyance  and  discharge  the  property  from  liens, 
defeat  the  claims  of  those  who,  in  good  faith,  relying  on  the  apparent 
title  of  the  purchaser,  furnished  materials  and  performed  labor  in 
the  construction  of  the  buildings  contemplated,  and  complied  with 
the  statutory'  requirements  in  establishing  their  liens.**" 

Vendors'  Liens. 

§  310.  Mechanics'  liens  are  subordinate  to  vendors'  liens.***  On 
this  point  the  authorities  are  as  nearly  harmonious  as  they  are  on 

erei-tion  of  a  building  thereon  by  the  vendee,  if  the  vendee  shall  forfeit  or 
siurender  such  contract,  then,  for  the  purpose  of  establishing  and  enforcing  a 
lien  for  labor,  material,  etc.,  perfonned  or  furnished  by  other  persons  for 
or  to  such  vendee,  under  contract  for  such  erection,  the  vendor  shall  be 
deemed  the  owner  of  the  building,  and  the  vendee  his  contractor.  Under 
this  statute  it  has  been  held  that  it  is  necessary'  for  one  seeking  to  enforce 
against  the  vendor's  Interest  a  mechanic's  lien  for  labor  or  material  per- 
formed or  furnished  in  the  erection  of  a  building  under  a  contract  with  the 
vendee  to  allege  in  his  complaint,  and  prove,  if  the  allegation  be  controverted, 
tliat  the  contract  between  the  vendor  and  vendee  has  terminated  uncondi- 
tionally. Xolander  v.  Bums,  .50  N.  W.  1010,  48  Minn.  13. 
"2  RadcUff  V.  Noyes,  43  111.  318. 

223  King  V.  Smith.  44  N.  W.  (m,  42  Minn.  28G. 

224  A€lams  V.  Kussell,  85  111.  284;  Boyd  v.  Blake,  43  N.  W.  485,  42  Minn.  1; 
King  v.  Smith,  44  N.  W.  65,  42  Minn.  286;  Cochran  v.  Wimberly,  44  Miss, 
503;  Wingert  v.  Stone,  21  Atl.  812,  142  Pa.  St.  258;  KeiTick  v.  Buggies,  47 
N.  W.  437,  78  Wis.  274. 

226  West  V.  Lumber  Co.,  43  Pac.  239,  56  Kan.  287. 

22C  Bremen  v.  Foreman,  25  Pac.  539,  1  Ariz.  413;  Wood  v.  Rawlings,  74» 
lU.  206;  WMng  v.  Carr,  86  111.  347;  Millard  v.  West,  50  Iowa,  616;  Orr  v. 
Batterton,  14  B.  Mon.  (Ky.)  100;  AVorld's  Industrial  &  Cotton  Centennial 
Kxposition  v.  North,  Central  &  South  American  Exposition,  1  South.  358, 
39  La.  Ann.  1;  Atkins  v.  Little,  17  Minn.  354  (Gil.  320);  Bohn  Manuf  g  Co. 
V.  Kountze,  46  N.  W.  1123,  30  Neb.  719;    Millrtap  v.  Ball,  46  N.  W.  1125,  30 
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any  point  of  mechanic's  lien  law.**^  A  {partial  exception  to  this 
rule,  however,  exists  in  states  that  make  mechanics'  liens  superior  to 
prior  incumbrances  so  far  as  the  improvements  for  which  the  liens 
are  claimed  are  concerned.  In  such  states  mechanics'  liens  have  a 
priority  on  the  buildings,  and  vendors'  liens  have  priority  on  the 
land."«  It  is  held  in  Pennsylvania  that  a  vendor  who  has  obtained 
judgment  for  the  unpaid  part  of  the  purchase  price  before  or  at  the 
time  of  conveying  the  land  has  a  lien  superior  to  those  of  mechanics 
employed  by  the  vendee,*"*  but  that  mechanics'  liens  have  priority 
over  a  purchase-money  judgment  entered  on  judgment  notes  more 
than  four  months  after  the  liens  attached,"'®    Where  the  vendee 

Neb.  728;  Irish  v.  O'Hanlou.  52  N.  W.  695,  34  Neb.  786;  Neil  v.  Kinney,  11 
Ohio  St.  58:  Kline  v.  Lewis,  1  Ashm.  (Pa.)  31;  Zeigler's  Appeal,  60  Pa.  St. 
471;  GUlespie  v.  Bradford,  7  Yerg.  (Tenn.)  168;  St.  Paul  &  Tacoma  Lumber 
Co.  V.  Bolton,  32  Pac.  787,  5  Wash.  763;  Charleston  Lumber  &  Manufg  Co.  v. 
Broclcmyer,  18  W.  Va.  586. 

22  7  There  are  decisions  that  seem  to  put  the  Uen  of  the  mechanic  in  some  cases 
aliead  of  that  of  the  vendor.  Thus  in  Pennsylvania,  under  a  statute  whicli 
gave  a  lien  regardless  of  the  title  of  the  contracting  party,  and  provided  a  iiio- 
ceedlng  in  rem  to  enforce  such  lien,  it  was  held  that  on  sale  of  land  to  enforce  n 
lien  for  work  done  for  a  vendee  in  possession,  the  entire  fee  would  be  sold,  and 
the  proceeds  applied  first  to  satisfy  the  lien  and  then  to  comi)ensate  the  vendor 
for  the  land.  Bickel  v.  James,  7  Watts  (Pa.)  9.  In  New  York,  in  a  case 
where  the  vendor  had  in  the  contract  of  sale  bound  the  vendee  to  improve  the 
property,  it  was  held  that  a  stipulation  hi  the  contract  of  sale  that  any  mechanic's 
lien  should  be  subject  to  the  vendor's  interest  in  the  property  did  not  destroy  the 
vendor's  consent  to  the  erection  of  the  houses,  and  was  not  sufficient  to  subor- 
dinate to  the  vendor's  rights  the  lien  of  a  person  furnishing  materials  for  the 
work,  who  was  not  in  privity  with  either  of  the  parties  to  the  contract,  and  who 
iuul  no  notice  of  the  stipulation.  Miller  v.  Mead.  28  N.  B.  387,  127  N.  Y,  544. 
affirming  6  N.  Y.  Supp.  273,  53  Huii,  636.  And  it  has  been  recently  held  in 
New  Jersey  tliat  where  a  purchaser  in  possession  before  the  deed  is  delivered 
makes  improvements  on  the  buildings,  and  the  vendors,  with  full  knowledge 
thereof,  allow  the  laborers  and  material  men  to  proceed  without  warning  them 
of  tlieir  claim  of  title,  the  lien  of  the  party  furnishing  such  labor  and  materials 
is  superior  to  any  claims  by  the  vendors  for  unpaid  purchase  money,  or  other- 
wise.    Leonard  v.  Cook  (N.  J.  Ch.)  20  Atl.  855. 

228  Smith  V.  Moore,  26  111.  392;  Stockwell  v.  Carpenter,  27  Iowa,  119;  l^ouis- 
ville  Building  Ass'n  v.  Korb.  79  Ky.  190;  City  of  Baltimore  v.  Parlange,  23  La. 
Ann.  365. 

229  Zeigler's  Appeal,  69  Pa.  St.  471;   Stoner  v.  Neff,  50  Pa.  St  258, 

230  In  re  Oxnard's  Estate  (Pa.  Sup.)  25  Atl.  568. 
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fails  to  pay  for  the  land,  which  is  thereupon  conveyed  to  a  third 
person,  who  does  pay  for  it,  the  latter  is  subrogated  to  the  rights 
of  the  vendor,  and  has  a  right  to  the  land  to  the  extent  of  the  amount 
not  paid  by  the  vendee,  superior  to  the  liens  of  mechanics  employed 
by  the  vendee.*'*  So  where  the  vendee  reconveys  to  the  vendor, 
the  latter^s  title  is  superior  to  the  liens  created  by  the  vendee  to  the- 
extent  of  his  former  lien  as  vendor.'**  A  vendor's  lien  does  not 
lose  its  superiority,  so  far  as  the  land  is  concerned,  although  the  ven- 
dor takes  a  purchase-money  mortgage.*'*'  Where  a  vendor's  lien  on 
land  is  released  in  favor  of  a  mortgage  to  secure  money  for  build- 
ing on  the  land,  and  a  mechanic's  lien  consequently  attaches,  the 
claimant  knowing  that  the  money  loaned  is  to  be  used  in  erecting^ 
the  building,  the  mortgage  will,  to  the  amount  of  the  unpaid  pur- 
chase price  secured  by  the  vendor's  lien,  be  a  first,  the  full  amount 
of  the  mechanic's  lien, a  second,  the  balance  due  on  the  mortgage 
a  third,  and  the  vendor's  lien  a  fourth,  lien  on  the  land.*'* 

Improvements  by  Vendor. 

§  311.  A  .vendor  who  directly  contracts  for  improvements  after 
he  has  sold  the  land,  but  before  he  has  delivered  a  deed,  thereby  sub- 
jects his  interest  in  the  land  to  mechanics'  liens.*'*  Whether  he 
can  thereby  create  liens  that  will  affect  his  vendee's  interest  is  a 
more  difficult  question.  In  a  case  in  New  York,  where  a  vendor,, 
who  had  agreed  in  the  contract  of  sale  to  complete  the  buildings  on 
the  land,  employed  mechanics  for  that  purpose,  and  they  did  the  work 
after  the  land  had  been  conveyed,  though  their  contract  was  made 
before  that  date,  it  was  held  that  they  had  no  lien,  since  they  did 
not  do  the  work  under  contract  with  the  owner.*"  But  it  is  held 
in  other  states  that  the  sale  of  a  house  and  lot  while  the  house  was 
in  process  of  erection  and  unfinished  cannot  affect  the  rights  of  me- 
dianics  under  the  mechanic's  lien  laws,  who  were  then  engaged  in 
doing,  and  continued  afterwards  to  do,  work,  under  a  previous  em- 

>si  Logan  V.  Taylor,  20  Iowa,  297. 

SS2  Co(*hran  v.  Wimberly,  44  Miss.  503. 

MS  Wing  V.  Carr,  86  111.  347.     See  post,  §  323.  and  ante,  {  153. 

2s«  Leraing  y.  Stephens,  32  S.  W.  961,  96  Tenn.  444. 

«38  Pickens  v.  Investment  Co..  55  N.  W.  947,  37  Neb.  272. 

2»»  Smullen  v.  Hall,  13  Daly  (N.  Y.)  392. 
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ployment  by  the  vendor  when  owner,  and  that  they  have  liens  on  the 
property  for  work  done  at  the  instance  of  the  vendor  after  as  well 
as  before  the  sale.**^  When  the  vendee  has  paid  the  purchase  price 
in  full,  and  is  in  exclnsive  and  open  possession  of  the  premises,  no 
lien  will  attach  thereto  for  materials  furnished  under  a  contract  with 
the  vendor,  though  he  still  retains  the  mere  legal  title.*'*  But  if 
the  vendee  allows  the  vendor  to  remain  in  possession  of  the  land  and 
to  build  on  it,  mechanics, .  who  erect  such  building  for  the  vendor 
in  ignorance  of  the  vendee's  rights,  have  a  lien  on  the  fee.*'*  In 
a  recent  case  in  niinois  it  appeared  that  a  man  who  had  made, 
but  not  delivered,  a  deed  to  his  wife  had  a  house  built  on  the  land, 
the  builder  to  receive  |;^00  from  the  man,  and  the  rest  from  his  wife. 
The  wife  did  not  pay  her  share,  and  a  lien  against  her  was  foreclosed 
in  a  suit  to  which  he  was  not  a  party.  The  court  held  that  the  man's 
title  was  not  affected  by  a  sale  under  such  forclosure,  and  that  he 
vas  not  estopped  to  deny  his  wife's  title.**® 

asT  Miller  v.  BarroU.  14  Md.  173;  Mears  v.  Dickerson,  2  Phlla.  (Pa.)  19; 
Wangaustein  v.  Jones  (Minn.)  63  N.  W.  717.  But  the  work  or  materials  fur- 
nished after  the  sale  must  have  been  furnished  in  good  faith,  or  there  is  no  Uen. 
'Jims,  where  a  house  was  sold  before  its  completion,  lumber  furnished  after  its 
complotion,  without  the  purchaser's  Imowledge,  and  by  an  arrangement  between 
the  vendor  and  material  man  for  the  purpose  of  preserving  the  latter*s  right  of 
Uen,  is  not  a  proper  item  for  aUowance.     Heath  v.  Tyler,  44  Md.  312. 

-38  Marston  v.  Stickney,  60  N.  H.  112. 

2  39  Biickstaff  V.  Dunbar.  17  N.  W.  345,  15  Neb.  114;  PhiUips  v.  Clark,  4  Mete. 
<Ky.)  348.  In  a  recent  case  it  appeared  that  an  hotel  company  was  incorporated 
^vlth  1,000  shares  of  stock,  of  which  B.  owned  998.  B.  contracted  with  the 
company  to  furnish  some  land,  and  buUd  an  hotel  thereon,  and  turn  It  over  to 
the  company  when  completed,  he  to  receive  $100,060  in  bonds  and  the  same 
amount  in  capital  stock.  When  the  hotel  was  partly  built,  B.  failed.  He  had 
conveyed  the  lot  to  one  W.,  and  also  delivered  to  him  $oO,000  of  the  bonds  of 
the  company,  to  secure  a  debt.  B.  afterwards  made  a  deed  of  the  lot  to  the 
hotel  company.  The  secretary  of  the  hotel  company  procured  a  deed  of  the  lot 
from  W.,  and  bought  the  bonds  from  him,  giving  his  note  for  ^2,500  in  iiayment. 
On  these  facts  the  court  held  that  the  hotel  company  acquired  no  such  equitable 
interest  in  the  land  as  to  defeat  liens  for  labor  and  material  furnished  B.  for 
the  construction  of  the  hotel.  Houston  v.  Long  (Ky.)  23  S.  W.  586.  In  another 
recent  case  it  was  said  that  the  fraud  or  mistake  of  a  vendee  in  keeping  contract- 
ors in  ignorance  of  the  transfer  until  after  they  furnish  material  and  labor  for 
Improvements  imder  a  contract  with  the  vendor  cannot  defeat  tlie  lien  of  such 
contractors.    Jeffersonville  Water-Supply  Co.  v.  Rlter,  37  N.  E.  652,  138  Ind.  170. 

240  Price  v.  Hudson,  17  N.  E.  817,  125  lU.  284. 
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Division  I.     Pukchasers. 

Bights  of  Purchasers. 

§  312.  Having  considered  how  the  contracting  parties — the  own- 
er, on  the  one  hand,  and  the  mechanic,  on  the  other — are  affected 
by  the  mechanic's  lien  law,  it  remains  to  consider  what  effect  the 
provisions  of  that  law  have  on  third  persons.  Of  such  third  per- 
sons, the  first  to  be  considered  are  purchasers.  The  existence  of 
liens  on  land  does  not  prevent  the  owner  from  selling  it;  ^  and,  as 
a  general  rule,  the  sale  of  the  property  does  not  prevent  the  enforce- 
ment of  the  mechanic*s  lien,  if  the  proceeding  is  seasonably  begun.* 
It  has  been  said  that  innocent  purchasers  are  favored  in  a  court  of 
equity;  and  that  the  chancellor,  in  a  case  where  a  mechanic's  lien  is 
attempted  to  be  enforced  against  an  innocent  purchaser,  must  find 
some  statutory  enactment  controlling  his  action,  before  he  will  un- 
dertake to  subvert  this  well-settled  doctrine  founded  on  a  principle 
of  public  policy.' 

§  313.  At  the  prestnit  day  the  mechanic's  lien  statutes  quite  uni- 
versally contain  such  enactments,  and  the  rule  is  a  general  one  that 
a  purchaser  of  land  to  which  a  mechanic's  lien  has  attached  takes 
title  subject  to  such  lien.*     A  statute  giving  mechanics'  liens  pref- 

1  Parsons  v.  Black,  2  (irant,  Cas.  (Pa.)  :W1>. 

2  Bennitt  v.  Mining  Co.,  7  N.  E.  45)8,  119  lU.  9.  But  under  the  Georgia 
statute  of  December  22,  1834.  if  land  to  which  a  mechanic's  lien  has  attached 
is  sold  on  execution,  the  lien  Ijecomes  transferred  to  the  proceeds  of  the  sale, 
even  although  express  notice  is  given  at  the  sale  that  the  property  is  sold  sub- 
ject to  the  Hen.     Durham  v.  Mayo,  32  (ia.  192. 

a  Nuues  v.  AVelllsch,  12  Bush  (Ky.)  30,3. 

4  Empire  Land  &  Canal  Co.  v.  Engley,  33  Pac.  15.3,  18  Colo.  388;  Ellett  v. 
Tyler,  41  111.  449;  Fleming  v.  Bumgarner,  29  Ind.  424;  JeffersonvlUe  VVater- 
Supply  Co.  V.  Rlter,  37  N.  E.  052,  138  Ind.  170;  Burdick  v.  Moulton,  6  N.  W. 
48,  .'i3  Iowa,  7(»1;  (llenn  v.  Coleman,  3  B.  Mon.  (Ky.)  13^5;  Warden  v.  Sablns, 
12  Pac.  ,'>20,  3(5  Kan.  1(>5;  Gale  v.  Blaikie,  126  Mass.  274;  Howes  v.  Wire- 
Works  Co.,  48  N.  W.  448,  40  Minn.  44;  Williams  v.  Railway  Co.,  20  S.  W.  631. 
112  Mo.  463;  McAdow  v.  Sturtevant,  41  Mo.  App.  220;  Doolittle  v.  Plenz. 
20  N.  W.  116,  16  Neb.  153;  James  v.  Van  Horn,  39  X.  .1.  I^w,  363;  Blauvelt 
v.  AVoodworth,  31  N.  Y.  285;  Meehan  v.  Williams,  2  Daly  (N.  Y.)  367;  McNeal 
Pipe  &  Foundry  Co.  v.  llowland,  16  S.  E.  857.  Ill  N.  C.  615;    Ambrose  v. 
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erence  in  certain  cases  over  "any  other  creditor  or  any  incumbran- 
cer" has  been  held  in  Illinois  not  to  apply  to  purchasers;'*  but  in 
Kansas  it  is  held  that  a  provision  of  the  statute  that  the  mechanic'^ 
lien  shall  have  preference  to  "all  other  liens  and  incumbrances**  em- 
braces conveyances.'  Grantees  in  a  deed  conveying  property  in 
trust  for  certain  creditors,  but  not  amounting  to  a  voluntary  assign- 
ment, are  purchasers,'  though  an  assignee  for  the  benefit  of  cred- 
itors is  not/ 

Where  the  contract  of  sale  recites  that  the  grantor  "hereby  sells 
to"  the  grantee,  providing  for  payments  and  for  surrender  of  pos- 
session at  a  future  time,  this  is  a  completed  sale,  and  the  grantee 
is  a  purchaser  as  soon  as  he  pays  the  price  and  takes  possession;^ 
and  the  rights  of  a  purchaser  are  not  lessened  by  the  fact  that,  in- 
stead of  paying  cash  and  taking  a  deed,  he  gave  his  note  for  the 
purchase  money,  and  took  a  bond  for  a  deed.^®  But  the  purchaser 
of  land  at  a  mortgage  foreclosure  does  not  acquire  title  so  far  as  me- 
chanics' liens  are  concerned  until  he  receives  his  deed.^^  A  law  declar- 
ing  claims  for  liens  theretofore  filed  to  be  valid  does  not  apply  where 
the  land  has  been  bought  and  paid  for  by  an  innocent  purchaser  be- 
fore the  law  went  into  effect.^* 

Purchase  during  Progress  of  the  Work. 

§  314.  In  states  where  the  lien  attaches  when  the  work  begins, 
or  when  the  contract  therefor  is  made,  a  purchaser  who  buys,  and 
receives  his  deed,  while  the  work  is  in  process  of  construction,  takes 

Woodmansee,  27  Ohio  St.  147;  WeUer  v.  McNabb,  4  Sneed  (Tenn.)  422; 
Daniel  v.  Weaver,  5  Lea  (Tenn.)  392;  Green  v.  Williams,  21  S.  W.  520,  92 
Tenn.  220;  Hewett  v.  Currier,  23  N.  W.  884,  63  Wis.  386;  Wunty  v.  Robins, 
15  Ont.  474;   McNamara  v.  Klrkland,  18  Ont.  App.  277, 

B  Dunphy  v.  Riddle,  86  111.  22. 

•  Warden  v.  Sabins,  12  Pac.  520,  36  Kan.  165. 

'  Haines  v.  Cbaudler,  26  111.  App.  400. 

«  Crump  V,  GUI,  9  Phila.  (Pa.)  117;    Clark  v.  Miller,  14  Pa.  Co.  Ct.  R.  227. 

»  Frost  V.  Clark,  48  N.  W.  82,  82  Iowa,  298. 

10  Weston  V.  Dunlap,  50  Iowa,  183.  But  an  unrecorded  bond  for  deed 
does  not  affect  the  mechanic  who  claims  a  lien  In  ignorance  of  its  existence. 
Mellor  V.  Valentine,  3  Colo.  255. 

n  Robbins  v.  Arendt,  23  N.  Y.  Supp.  1019,  4  Misc.  Rep.  196. 

12  Bolton  V.  Johns,  6  Pa.  St.  145;    O'Brien  v.  Logan,  9  Pa.  St.  97. 
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title  subject  to  the  liens  that  have  accrued  for  such  work  and  for 
the  materials  used  therein.*'  The  unfinished  state  of  the  buildings 
^ives  him  constructive  notice  of  the  existence  of  liens.**  It  has, 
iiowever,  been  lately  held  in  Maryland  that  though  there  is  an  agree- 
ment between  the  lessee  under  a  JM)year  lease,  renewable  forever, 
and  the  reversioner,  that  the  buildings  should  be  erected  at  their 
joint  expense,  and  that  on  a  sale  the  proceeds  should  be  divided 
between  them,  a  lien  for  materials  used  in  the  construction  of  the 
buildings  does  not  attach  to  the  reversion,  as  against  one  who  pur- 
chases it  in  good  faith,  before  the  completion  of  the  buildings,  with- 
out notice,  actual  or  constructive,  of  the  agreement.^" 

Purchase  after  Work  is  Done,  but  before  Claim  is  Filed. 

§  315.  In  states  where  the  lien  of  a  mechanic  does  not  attach 
until  he  files  his  claim,  one  who  purchases  the  land  before  such 
<!laim  is  filed  takes  title  free  of  the  lien,  even  though  the  work  for 
M'liich  the  lien  is  claimed  was  all  completed  before  the  purchase  was 
juade.*'*    And  it  makes  no  difference  that  the  purchaser  had  actual 

^3  Kice  V.  rarniichael,  34  Pac.  1010,  4  Colo.  A  pp.  84;  Hotaling  v.  Cronise, 
2  Cal.  (50;  Austin  v.  Wohler,  5  III.  App.  300;  Fleming  v.  Bumgarner,  29  Ind. 
424;  Kellenbergei*  v.  BoytT,  37  lucl.  18S;  Jeffersonville  Water-Supply  Co.  v. 
Kiter,  37  X.  E.  U52,  138  Ind.  170;  Warden  v.  SabUw,  12  Pac.  520.  3«  Kan.  1G5; 
<;ale  V.  Blaikle,  126  Mass.  274;  Williams  v.  Railway  Co.,  20  S.  W.  631,  112 
Mo.  403;  McAdow  v.  Sturtevant,  41  Mo.  App.  220;  James  v.  Van  Horn,  31)  N. 
J.  Law,  363;  Meelian  v.  Williams,  2  Daly  (N.  Y.)  307;  McNeal  Pipe  &  Foun- 
dry Co,  V.  Ilowlaud,  16  S.  E.  857,  111  X.  C.  615;  Fourth  Ave.  Baptist  Church 
vv.  Schreiner,  88  Pa.  St.  124;   Green  v.  Williams,  21  S.  W.  520,  92  Tenn.  220. 

1*  Austin  V.  Wohler,  5  III.  App.  300. 

'»5  Beehler  v.  I  jams,  19  Ati.  64(;,  72  Md.  193. 

leLoring  v.  Flora.  24  Ark.  151;  Waldo  v.  Walters.  17  Ind.  534;  Sisson  v. 
llolcoinb,  26  X.  W.  155,  58  Mich.  ijiU;  Ernst  v.  Reed,  49  Barb.  (X.  Y.)  3G7; 
Sinclair  v.  Fitch,  3  E.  I>.  Smith  (X.  Y.)  677;  Cox  v.  Broderick,  4  E.  D.  Smith 
(X,  Y.)  721;  Bailey  v.  Johnson,  1  Daly  (X.  Y.)  61;  Hankinson  v.  Riker,  30  X. 
Y.  Siipp.  1040.  10  Misc.  Rep.  1S5;    Reinhait  v.  Shutt.  15  Ont.  325. 

In  a  case  in  Iowa  it  is  held  tliat  a  purchaser  whose  contract  of  sale  con- 
stitutes a  completed  sale,  and  not  an  executory  one.  has  a  title  which,  after 
Le  has  paid  the  price  and  taken  possession,  is  prior  to  the  Interest  of  a  con- 
tractor who  erected  a  building  on  the  land  for  the  vendor,  and  did  not  file 
b.\s  statement  for  a  lien  until  several  days  after  the  above  contract  was  exe- 
cuted.    Frost  V.  Clark,  48  N.  AV.  82,  82  Iowa,  298. 
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notice  of  the  existence  of  the  lien  before  he  bought*'  In  New  Yorfc^ 
under  a  statute  declaring  that  a  mechanic's  lien  shall  be  preferred 
to  any  deed  which  was  not  recorded  at  the  time  claim  of  lien  was 
filed,  it  is  held  that  a  mechanic's  lien  has  priority  over  a  deed  which 
was  actually  copied  into  the  register's  books  before  the  lien  was 
filed,  where*  the  grantor's  acknowledgment  was  taken  in  another 
state  by  an  officer  who  at  the  time  was  not  authmzed  by  the  law» 
of  such  state  to  take  acknowledgments,  though  there  was  attached 
to  the  deed  a  certificate  of  the  clerk  of  the  court  in  the  county  in 
which  the  acknowledgment  was  taken,  stating  that  the  ofilicer  was 
duly  authorized  to  take  the  same.*^ 

§  31G.  In  states  where  the  lien  attaches  on  the  doing  of  the  work 
or  the  commencement  of  it,  the  purchaser  of  improved  property  with- 
in the  time  after  completion  of  the  improvements  allowed  by  stat- 

m 

ute  for  filing  claims  takes  title  subject  to  mechanics'  liens  for  such 
improvements,  provided  that  the  claims  are  filed  within  the  statutory 
time,  even  though  they  are  not  filed  till  after  delivery  of  the  deed.**" 
But,  in  case  no  claim  is  ever  filed,  a  bona  fide  purchaser  without 

17  Sinclair  v.  Fitch,  3  E.  D.  Smith  (N.  Y.)  077.  On  this  point  the  Canadian 
decisions  seem  to  be  in  a  state  of  hopeless  confusion.  In  Reinhart  v.  Sliutt^ 
15  Ont.  325,  the  court  said:  **The  moment  a  subsequent  purchaser  or  mort- 
gagee registers  his  conveyance,  he  thereby  cuts  out  the  prior  unregistered 
Hen  of  a  mechanic."  In  Wanty  v.  Robins,  15  Ont.  474,  the  court  held  that  an 
unregistered  lien  was  not  defeated  by  registration  of  a  deed  to  one  who  had  no- 
tice of  the  lien;  and  this  decision  was  foUowed  in  McNamara  v.  Kirkland,  18- 
Ont.  App.  277.  But  in  the  later  case  of  In  re  W allis,  18  Ont.  8,  the  court  was 
evenly  divided  on  the  question  whether  a  mechanic's  lien  registered  four 
days  after  a  deed  was  good  as  against  the  grantee,  who  had  actual  notice 
of  the  existence  of  the  lien. 

A  mere  entry  on  the  grantor's  books  that  there  is  a  certain  sum  due  the 
mechanic  does  not  constitute  notice  of  Hen  to  a  mortgagee  who  buys  in  the 
property  at  foreclosure  sale.    Bear  v.  Railroad  Co.,  48  Iowa,  619. 

i«  Lemmer  v.  Morison,  35  N.  Y.  Supp.  G2a,  89  Hun,  277. 

19  Doolittle  V.  Plenz.  20  N.  W.  116,  16  Neb.  153;  Blauvelt  v.  Woodworth,  31 
N.  Y.  285;  Mears  v.  Dickerson,  2  Phila.  (Pa.)  19.  In  the  latter  case  the  court 
said:  '*The  duty  of  a  purchaser  to  examine  the  records  ceases  under  ordinary 
circnmstaDces  upon  the  execution  of  the  convej'anco,  but  the  purchase  of  a 
house  in  the  process  of  erection  renders  incessant  vigilance  indi8i)ensa][te 
until  the  whole  is  finished,  and  the  period  passed  within  which  the  law  per- 
mits a  mechanic's  lien  to  be  binding." 
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notice  takes  the  property  free  from  the  lien,  even  though  he  pur- 
chased during  the  time  allowed  for  filing  the  elaim.'^ 

In  Mississippi,  under  at  statute  which  declares  that  mechanics' 
liens  on  land  shall  only  take  effect  as  to  purchasers  without  notice 
from  the  time  of  recording  the  contract,  it  is  held  that  such  purchas- 
ers buying  before  the  contract  is  recorded  take  the  land  free  of  the 
lien,  but  take  the  improvements  thereon  subject  to  the  lien.** 

It  is  held  in  Georgia  that  the  constitutional  lien  of  a  laborer  on 
the  property  of  his  employer  will  not  prevail  against  a  purchaser 
who  buys  before  foreclosure  of  the  lien,  and  without  notice.** 

Purchase  after  Claim  is  Filed. 

§  317.  One  who  buvs  land  after  a  claim  for  mechanic's  lien  there- 
on  has  been  duly  filed  takes  title  subject  to  the  lien.**  He  is  charged 
with  constructive  notice  of  the  lien.**  But  he  does  not  thereby  be- 
come personally  liable  for  the  lien  debt,*'  and  he  is  not  bound  by  a 
suit  subsequently  brought  to  foreclose  the  lien,  unless  he  is  made 
a  party  thereto.** 

20  Odum  V.  Loomis,  1  White  &  W.  Civ.  Cas.  Ct.  App.  (Tex.)  f  524;  Bear 
V.  Railroad  Co.,  48  Iowa.  619. 

21  Buchanan  v.  Smith,  43  Miss.  101;  Weathersby  v.  Sinclair,  Id.  195. 
2  2  BeaU  V.  Butler,  54  Ga,  43. 

23  Empire  Land  &  Canal  Co.  v.  Engley,  33  Pac.  153,  18  CJolo.  388;  Holland 
T.  Jones,  9  Ind.  495;  Man-in  v.  Taylor,  27  Ind.  73;  Burdick  v.  Moulton,  6 
N.  W.  48,  53  Iowa,  761;  Buck  v.  Brian,  2  How.  (Miss.)  874. 

24  Burdick  v.  Moulton,  6  N.  W.  48,  53  Iowa,  761;  Buck  v.  Brian,  2  How. 
(Miss.)  874.  A  Pennsylvania  statute  provided  for  a  mechanic's  lien  docket, 
and  made  it  the  duty  of  the  prothonotary  to  "record  and  enter  therein  all 
descriptions  of  lots  upon  which  claims  are  filed,  and  to  cause  the  names  of 
the  claimants,  owners,  and  contractors  to  be  alphabetically  indexed  therein.** 
Under  this  statute  it  was  held  that  purchasers  were  not  chargeable  with 
constructive  notice  of  the  claim  itself,  and  need  not  look  further  than  this 
do<'ket  in  order  to  see  what  property  was  incumbered  by  liens.  Armstrong 
V.  Hallowell,  35  Pa.  St.  485. 

25  Jones  V.  Manning  (Sup.)  6  N.  Y.  Supp.  338. 

2e  Holland  v.  Jones,  9  Ind.  495;  Marvin  v.  Taylor,  27  Ind.  73;  Burbank  t. 
Wright,  47  N.  W.  162,  44  Minn.  544. 
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Purchase  pending  Suit  to  Foreclose  Liien. 

§  318.  One  who  buys  land  pending  a  suit  to  foreclose  a  mechanic's 
lien  thereon  takes  title  subject  to  the  lien,  and  is  bound  by  the  pro- 
ceedings in  the  suit.^^  At  common  law,  such  suit  is  not  pending,  so 
as  tc  affect  purchasers,  until  the  defendant  has  been  brought  under 
the  jurisdiction  of  the  court,  either  by  service  of  summons  or  vol- 
untary appeanince.'*  Under  the  code  practice,  the  decisions  on  this 
point  are  not  harmonious.  In  California  it  is  held  that,  w^here  no 
notice  of  lis  pendens  is  filed,  a  purchaser  who  buys  after  suit  is 
begun  may,  after  a  decree  of  foreclosure  has  been  rendered  therein, 
sue  to  set  aside  such  decree  as  a  cloud  on  his  title,  since  notice  of 
a  suit  is  not  presumed;*®  while  in  Colorado  it  is  held  that  a  pur- 
chaser of  land  ui)on  which  a  lien  claim  has  been  filed  is  chargeable 
with  notice  of  a  suit  to  foreclose  such  lien  pending  at  the  time  of 
his  purchase,  although  no  notice  of  lis  pendens  has  been  filed.'*®  In 
a  case  in  Illinois,  where  the  common-law  practice  prevails,  it  appeared 
that,  work  having  been  done  on  a  building  situated  on  two  lots, 
a  petition  to  foreclose  a  lien  was  filed,  mentioning  only  one  lot.  After- 
wards, and  after  time  for  beginning  suit  as  against  purchasers 
had  expired,  the  petition  was  amended  so  as  to  refer  to  both  lots;  and 
it  was  held  that  a  purchaser  who  bought  after  the  petition  was  filed, 
and  before  it  was  amended,  took  title  to  the  omitted  lot,  free  from  the 
lien,  since  as  to  such  lot  there  was  no  suit  pending  when  he  bought.'^ 
In  a  case  in  Kansas,  suit  to  foreclose  a  subcontractor's  lien  was 
brought  against  the  owner  and  the  contractor,  and  a  decree  entered 
denying  the  lien,  but  rendering  personal  judgment  against  the  con- 

2T  EHett  V.  Tyler,  41  111.  449;  (;ieiiii  v.  Coleman,  ,S  B.  Mon.  (Ky.)  133;  Om- 
bony  V.  .Tones,  21  Barb.  (N.  Y.)  520;  Ambrose  v.  Woodmansee,  27  Ohio  St.  147. 

A  deed  recorded  after  the  bill  to  enforce  a  mechanic's  lien  lias  been  filed, 
thon^h  it  purports  to  have  been  executed  previously,  cannot  affect  plaintiff's 
rights.     Mouat  v.  Fisher  (Mich.)  62  N.  W.  338. 

2«  Franklin  Sav.  Bank  v.  Taylor,  23  N.  E.  397,  131  111.  376. 

2«  Head  v.  Fordyce,  17  Oal.  149. 

»•  Empire  Land  &  Canal  Co.  v.  Engley,  33  Pac.  153,  18  Colo.  388, 

31  Gardner  v.  Watson,  18  111.  App.  386;  Watson  r.  (Jai-dner,  10  N.  E.  192,  119 
ID.  312. 
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tractor.     After  this  the  land  was  sold,  and  it  was  held  that  this  judg- 
ment was  conclusive  in  favor  of  the  purchaser.'* 

Objections  Open  to  Purchaser. 

§  310.  Purchasers  may  make  any  defense  to  the  lien  that  is  open 
to  their  vendors.  Thus,  the  purchaser  is  entitled  to  claim  the  bar 
of  the  statute  of  limitations  when  his  vendor  could.''  And  a  me- 
chanic cannot  establish  his  claim  for  work  done  on  a  house,  as  against 
an  innocent  purchaser  from  his  employer,  where,  at  the  time  when 
the  work  was  done,  his  employer  had  counter  demands  aj^ainst  him 
more  than  sufHcient  to  counterbalance  the  fair  price  for  his  work.'* 
So,  too,  the  purchaser  of  land  from  a  married  woman  may  resist  a 
mechanic's  lien  on  the  ground  that  his  grantor  was  unable  to  con- 
tract, and  therefore  could  not  create  a  lien.^^  He  mav  assume  that 
no  credit  was  given  by  the  lien  claimant  where  the  claim  filed  is  si- 
lent on  that  point.^^  But,  where  the  purchastT  buys  pending  suit 
to  forecloses  he  cannot  raise  the  objection  that  notice  was  not  served 
on  his  grantor  in  apt  time,  if  the  latter  has  waived  the  objection  by 
not  raising  it  in  the  suit'^ 

Conveyance  Subject  to  Lien. 

§  320.  A  grantee  of  the  fee  in  leased  land  subject  to  all  exist- 
ing liens  and  incumbrances  thereon,  who  purchases  after  the  claim 
is  filed  to  subject  the  k»ase  to  the  lien,  does  not  become  obligated 
to  pay  the  debt;  nor  is  he  estopped  from  denying  that  a  lien  waa 
placed  on  the  fee.'®  But  tlie  vendees  or  assignees  ot  the  owner 
of  an  uncompleted  building,  who  i>urchase  expressly  subject  to 
claims  for  liens  for  work  done  thereon,  will  be  bound  thereby,  and 
stand  in  his  shoes;  and,  if  they  refuse  to  permit  the  contractor  to 

32  Irish  V.  Foulks,  22  I'ac.  MT),  42  Kan.  370. 

33  Watson  v.  Gardner.  10  N.  E.  192.  Ill)  111.  312;    Burbank  v.  Wright.  47  N. 
W.  162,  44  Minn.  544. 

84  Graham  v.  Holt.  4  B.  Mon.  (Ky.)  01. 

3  5  Gray  v.  Pope,  35  Miss.  116. 

8«  Schneider  v.  Kolthoff,  59  Ind.  568. 

87  Ombony  v.  Jones,  21  Barb.  (N.  Y.)  520. 

88  Jones  V.  Manning  (Sup.)  6  X.  Y.  Supp.  338. 
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complete  the  work,  he  will  be  entitled  to  a  lien  to  the  extent  of  the 
losa  sustained.^*  One  who  buys  land  subject  to  the  payment  of  a 
mechanic's  lien,  and  who  retains  out  of  the  purchase  money  enough 
to  pay  the  lien  debt,  may  be  liable  therefor  in  a  proper  action,  but 
not  in  an  action  to  foreclose  the  lien,*®  even  though  he  has  expressly 
promised  to  pay  it.*^  Tlie  fact  that  a  purchaser  takes  land  subject 
to  mechanics^  liens  does  not  prevent  such  liens  from  expiring  by 
limitation,  nor  interrupt  the  running  of  the  statutory  limitation  for 
suing  on  them/*  A  party  who,  with  notice  of  the  nature  and  amount 
of  the  lien  of  a  contractor,  takes  a  conveyance  of  the  property 
subject  to  it,  cannot  be  affected  by  a  subsequent  alteration  of  the 
contractor's  contract/'  Where  the  purchaser  of  land  on  which  there 
is  a  mechanic's  lien  agrc^es  to  pay  off  the  same,  and  save  his  grantor 
harmless  therefrom,  the  lien  may  be  enforced  against  the  land  in  the 
hands  of  the  purchaser,  without  first  exhausting  the  lienor's  remedy 
against  the  grantor.** 

Fraudulent  Conveyances. 

§  321.  A  fraudulent  or  simulated  sale,  made  for  the  purpose  of 
defeating  the  lien  or  for  the  purpose  of  hindering  the  gi'an tor's  cred- 
itors generally,  has  no  effect  on  the  lien,  and  may  be  set  aside  at 
the  suit  of  the  lien  claimant.**  Where  such  fraudulent  conveyance 
is  made  before  the  claim  for  lien  was  filed,  the  claimant  may  still 
file  his  claim  against  the  grantor,  treating  the  conveyance  as  an  in- 
cumbrance, and  may,  in  his  suit  to  foreclose  his  lien,  make  the  gran- 
tee a  part3%  show  the  transfer  to  be  fraudulent,  and  obtain  a  can- 
cellation of  it  as  incident  to  the  foreclosure  of  his  lien.** 

••  Howes  V.  Wire- Works  Co.,  48  N.  W.  448,  46  Minn.  44. 

40  Slncliilr  V.  Fitch.  3  E.  D.  Smith  (N.  Y.)  677. 

♦  »  Mervin  v.  Sherman,  9  Iowa,  :W1. 

42  Burbanlc  v.  Wright,  47  N.  W.  162,  44  Minn.  544. 

4»  Soulo  V.  Dawes,  7  Cal.  575. 

4  4  CuUers  v.  Bank  (Tex.  Civ.  App.)  29  S.  W.  72. 

4  5  Jones  V.  Trustees.  30  La.  Ann.  711;  Amidon  7.  benjamin,  12G  Mass.  276; 
Meeban  v.  Williams,  2  Daly  (N.  Y.)  367,  3(J  IIow.  Prac.  (N.  Y.)  73;  Gross  v. 
Daly,  5  Daly  (N.  Y.)  540. 

4e  Amidon  v.  Benjamin,  126  Mass.  276;  Meehan  v.  Williams,  2  Daly  (N.  Y.) 
?^u,  36  IIow.  Prac.  (N.  Y.)  73;    Gross  v.  Daly,  5  Daly  (N,  Y.)  540. 
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Division  II.     Mortgagees. 

Bights  of  Mortgagees. 

§  322.  Mechanics'  liens  on  mortgaged  property  have  been  already 
discussed.*^  It  remains  to  consider  the  rights  and  liabilities  of  the 
mortgagee  with  respect  to  the  lien.  Mortgagees  are  given  the  same 
rights  as  purchasers,*®  and,  like  purchasers,  mortgagees  are  bound 
to  know  whether  labor  or  materials  have  been  furnished  for  the  im- 
provement of  the  mortgaged  property  within  the  time  allowed  for 
filing  lien  claims.**  But  a  mortgagee  who  receives  his  mortgage 
pending  a  suit  to  foreclose  a  mechanic's  lien  on  the  property  is  af- 
fected by  the  suit  onlv  to  the  extent  to  which  the  lien  is  claimed  in 
the  pleadings  at  the  time  the  mortgage  is  given.'®  The  Iowa  stat- 
ute requires  the  claim  for  a  mechanic's  lien  to  be  filed  within  90 
days,  and  declares  that  otherwise  the  lien  shall  be  postponed  to  the 
rights  of  bona  fide  incumbrancers  without  notice.  Under  this  stat- 
ute, it  has  been  held  that  a  mortgagee  without  actual  notice,  whose 
mortgage  was  given  for  an  old  debt,  the  time  for  the  payment  thereof 
being  extended,  had  priority  over  the  mechanic  who  filed  his  claim 
after  the  90  days,  and  after  the  filing  of  the  mortgage;  and  that  the 
burden  of  proving  notice  was  on  the  lien  claimant.'^  ^  A  mortgagee's 
rights  are  not  enlarged  by  the  fact  that  the  mortgage  debt  was  one 
for  which  a  mechanic's  lien  might  have  been  claimed  had  he  not 
waived  his  lien  by  taking  the  mortgage. '^^  Where  the  mortgage  con- 
tains no  provision  allowing  the  mortgagee  to  pay  taxes  and  insur- 

47  See  ante.  §§  143-156. 

*8  Gere  v.  Gushing,  5  Bush  (Ky.)  304;  Foiishee  v.  Grigsby,  12  Bush  (Ky.) 
75;    Gardner  v.  Watson,  18  111.  App.  394. 

*9  Henry  &  Coatsworth  Co.  v.  Fisherdlck,  55  N.  W.  043,  37  Neb.  207;  Chap- 
man V.  Brewer,  62  N.  W.  320,  43  Neb.  890;  Vandyne's  Ex'rs  v.  Vanneas,  5  N. 
J.  Eq.  485.  It  has  been  held  In  New  Hampshire  that,  in  order  to  secure  the 
statute  lien  for  labor  and  materials  on  property  against  the  title  or  interest  of  a 
mortgagee,  there  must  have  been  a  contract  for  such  labor  and  materials  with 
the  immediate  owner,  of  which  such  mortgagee  liad  notice,  actual  or  constructive, 
at  the  time  he  acquired  his  interest.     Sly  v.  Pattee,  58  N.  H.  102. 

BO  Watson  v.  Gardner,  10  N.  E.  192,  119  III.  312. 

Bi  Hosklns  V.  Carter,  24  N.  W.  249,  66  Iowa,  638. 

B2  KendaU  Manuf'g  Co.  v.  Bundle,  47  N.  W.  3(U,  78  Wis.  150. 
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ance,  and  giving  him  a  lien  therefor,  payments  made  by  the  mort- 
gagee for  taxes  and  insurance  have  no  priority  over  mechanics'  liens, 
even  though  the  mortgage  itself  is  superior  to  such  liens. '^^  Where 
the  mortgagee  retains  part  of  the  money  lent,  to  be  kept  until  the 
property  is  discharged  of  all  mechanics'  liens,  but  does  not  agree  to 
hold  such  money  for  the  lien  claimants,  there  is  no  implied  trust  in 
their  favor  upon  the  money  in  the  mortgagee's  hands.**  The  fact  that 
part  or  all  of  the  materials  for  which  a  lien  is  claimed  were  fur- 
nished after  a  mortgage  was  recorded  does  not  render  the  lien  sub- 
ject to  the  mortgage  if  the  lien  attacBed  before  the  mortgage  was 
given.  ^"^ 

Purchase-Money  Mortg^ages. 

§  323.  The  subject  of  purchase-money  mortgages  was  treated  in 
a  previous  chapter.**  The  rights  of  the  parties  in  some  cases  in- 
volving peculiar  facts  may  be  considered  here.  Thus,  in  a  case  in 
Indiana  it  appeared  that  the  vendee  of  lots  1  and  2  executed  a  pur- 
chase-money mortgage  *to  the  vendor,  which  was  recorded  January 
7,  1884,  and  took  possession  of  two  lots  which  he  supposed  to  be 
those  purchased,  and  erected  a  house;  but  July  24,  1884,  it  was  dis- 
covered that  the  house  had  been  erected  on  lots  1  and  6,  and  the 
vendee  thereupon  surrendered  his  deed  for  lots  1  and  2,  which  he 
had  not  recorded,  and  took  from  the  vendee  a  deed  for  lots  1  and  6, 
and  at  the  same  time  executed  a  purchase-money  mortgage  thereon, 
which  mortgage  the  vendor  afterwards  transferred  to  E.  and  K. 
Plaintiffs,  who  held  a  junior  mortgage  given  by  the  vendee,  were 
compelled  to  pay  the  mortgage  to  E.  and  K;  and,  on  such  payment, 
E.  and  K.  delivered  the  purchase-money  mortgage  to  the  plaintiffs. 
On  this  state  of  facts,  the  court  held  that  plaintiffs'  right,  by  sub- 
rogation to  the  rights  of  the  owners  of  the  prior  mortgage,  to  a  de- 
ci^ee  of  foreclosure  thereof,  could  not  be  defeated  by  E.  and  K.  set- 
ting up  mechanics'  liens  in  their  favor  for  materials  for  the  house, 

63  Deverenx  v.  Taft,  20  S.  0.  655;  Bissell  v.  liowis.  9  N.  W.  177,  56  Iowa,  231. 

•4^adley  v.  HiU,  73  Ind.  442. 

B»  Pndflc  Mut.  Life  Ins.  Co.  v.  Fisher,  39  Pac.  758,  lOG  Cal.  224;  Flint  & 
Walling  MannTg  Co.  v.  Douglass  Sugar  Co.,  38  Pac.  566,  54  Kan.  455;  Key- 
stone Iron-Works  Co.  v.  Douglass  Sugar  Co.,  40  Pac.  273,  55  Kan.  195. 

»•  See  ante,  IS  153,  154. 
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which  attached  April  1,  1884,  and  were  afterwardB  foreclosed,  of 
whidi  liens  plaintiifs  had  knowledge  at  the  time  of  their  pa^-ment 
to  E.  and  K.  of  the  purchase-money  mortgage.^"     In  a  case  in  Min- 
nesota the  evidence  showed  that  after  the  owner  had  entered  into  a 
written  agreement  to  sell  land  on  time,  the  vendee  to  erect  a  house 
thereon,  and  to  execute  and  deliver  a  deed  therefor  when  the  founda- 
tion of  the  house  should  be  completed,  the  vendee  enteied  into  a  con- 
tract  with  one  J.  for  the  construction  of  the  foundation,  and  with  W. 
for  the  superstructure.     The  foundation  was  subsequently  completed, 
and  the  vendor  executed  a  deed  for  the  land,  and  at  the  same  time 
took  a  mortgage  from  the  vendee  for  the  purchase  money,  which 
deed  and  mortgage  were  duly  recorded.     The  court  held  that  the 
mortgage  had  prect^ence  of  mechanics'   liens  for  labor  done  on 
the  building  and  material   furnished  after  it  and  the  deed   were 
recorded,  but  not  of  liens  for  that  done  and  furnished  before,  and 
while  the  vendor,  was  the  owner  of .  record  of  the  land   and  had 
notice  of  the  work:    since  as  to  the  former  claims  he  was,  and 
as  to  the  latter  he  was  not,  a  **bona  tide  prior  mortgagee,"  within  the 
meaning  of  the  Minnesota  statute/'*     And  in  another  case  in  that 
state  it  appeared  that  M.  sold  to  K.  a  certain  building,  agreeing  at 
the  same  time  to  remove  and  completely  rebuild  it  on  a  lot  belong- 
ing to  the  latter.     M.  then  contracted  with  N.  to  furnish  all  materials 
needed,  and  to  perform  the  necessary  labor,  in  accordance  with  the 
terms  of  the  agreement  with  K.     N.  failed  to  complete  the  recon- 
stiniction  of  the  building  as  agreed  on,  and  also  allowed  lien  claims 
to  be  filed  against  the  pro})ei*ty  for  materials  furnished  to  him  for 
use  in  rebuilding;  and  it  was  held  in  an  action  to  foreclose  the  liens 
that  a  mortgage  given  by  K.  to  secure  the  payment  of  his  note  to  M. 
for  the  amount  agreed  on  as  the  price  of  the  completed  building  was 
secondary  to  the  liens  of  the  material  men.*^' 

Waiver  or  Lioss  of  Priority. 

§  324.  •  Sometimes  the  respective  priorities  of  mortgages  and  liens 
are  changed  by  the  acts  or  omissions  of  the  parties.    Thus,  undfr  a 

6T  Erwin  v.  Acker,  25  N.  E.  888,  126  Ind.  133. 

B8  Haupt  Lumber  Co.  v.  Weetman,  52  N.  W.  33,  4»  MiMi.  397. 

8»  Bassett  v.  Menage,  53  N.  W.  10G4,  52  Minn.  121. 
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Statute  providing  that,  if  a  mechanic's  lien  claimant  fails  to  file  the 
ivquin^d  statement  within  90  days  from  the  date  upon  which  the  la«t 
of  the  material  was  furnished,  his  lien  will  be  junior  to  the  rights  of 
pnrchasers  or  incumbrancers  in  good  faith,  without  notice,  whose 
rights  accrued  after  90  days,  and  before  the  filing  of  the  lien,  an  in- 
cumbrance civated  before  the  expiration  of  the  90  days  will  be  post- 
poned to  a  lien  filed  after  the  90  days,  and  will  also  be  postponed,  to 
the  extent  of  the  lien,  to  an  incumbrance*  created  after  the  expiration 
of  the  90  days,  and  before  the  filing  of  the  lien.*^  In  another  casi*, 
where  the  statute  gave  mei*hani(*s  a  lien  superior  to  all  others  so  far 
as  the  buildings  were  concerned,  and  there  was  a  mechanic's  lien,  a 
vendors  lien,  and  a  subsequent  mortgage  on  the  property,  and  the 
mechanic  had  lost  his  superiority  over  the  mortgage  by  failing  to  file 
any  claim,  it  was  held  that  although  the  mortgage  was  thus  superior 
to  the  mechanic's  lien,  and  the  mechanic's  lien  would  naturally  be 
superior  to  the  vendors  lien  so  far  as  the  building  was  concerned, 
yet  the  mortgage  was  still  inferior  to  the  vendor's  lien,  since  the  me- 
chanic, by  losing  his  superiority  over  the  mortgage,  did  not  subrogate 
the  mortgagee  to  his  rights  as  against  the  vendor.^  ^  In  Nebraska 
the  fact  that  a  vendor  agrees  that  his  purchase-price  mortgage  shall 
be  subordinate  to  one  given  by  the  purchaser  to  obtain  money  with 
which  to  ei'ect  a  building  on  the  premises  does  not  render  it  subor- 
dinate to  mechanics'  liens  which  should  have  been  paid  from  the 
money  so  obtained  by  the  purchaser.*^  A  contrary  rule  appears  to 
prevail  in  Illinois,  where  it  has  been  held,  in  a  case  involving  the 
resi)ective  priorities  of  a  purchase-money  mortgage,  a  mechanic's  lien, 
and  a  building-loan  mortgage,  that  the  purchase-money  mortgagee, 
by  voluntarily  yielding  prec*edence  to  the  loan  mortgage,  which  would 
have  been  third  in  rank,  also  yielded  precedence  to  the  mechanic's 
lien,  which  was  originally  entitled  only  to  second  rank.®^  And  it 
has  recently  been  held  in  Indiana  that  where  mechanics'  liens  attach 
to  property  between  the  recording  of  two  mortgages,  the  foriiUT  of 
which  is  made  subject  to  the  latter,  the  last  mortgage  will  be  a 
fiist  lien  to  the  amount  of  the  first  mortgage,  the  mechanics'  liens  a 

•0  GUbert  v.  Tliarp,  32  N.  W.  24.  72  Iowa,  714. 

«i  Louisvme  Bldg.  Ass*n  v.  Korb,  79  Ky.  liK). 

c2  HoaslABd  V.  Lowe,  58  N.  W.  197,  39  N«b.  397. 

«3  Phoenix  Mut.  Life  Ins.  Co.  v.  Batcheu,  G  111.  App.  62L 
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second  lien,  the  first  mortgage  a  third  lien,  and  the  balance  due  on 
the  last  mortgage  a  fourth  lien,  on  the  land.*** 

§  325.  In  Minnesota,  the  courts  at  first  followed  the  rule  laid 
down  in  the  Illinois  case,  and  decided  that  where  a  vendor  accepts 
from  the  vendee,  as  security  for  part  of  the  purchase  money,  a  mort- 
gage on  the  property  subject  to  a  prior  mortgage  by  the  vendee  to 
a  third  party,  he  holds  it  also  subject  to  a  mechanic's  lien  in  favor  of 
a  contractor  of  the  vendee,  which  attached  prior  to  the  lien  of  the  first 
mortgage/*^  But  this  rule  was  afterwards  repudiated  in  a  case 
where  the  facts  were  as  follows:  A  part  of  the  consideration  under 
a  contract  for  the  sale  of  land  was  to  be  secured  by  mortgage  on  the 
premises.  The  contract  provided  that  the  purchaser  might  execute 
a  mortgage  to  a  third  person,  which  should  be  superior  to  the  pur- 
chase-money mortgage.  The  purchaser  took  possession,  and  com- 
menced to  erect  a  building;  and,  for  labor  and  material  furnished 
thereon,  mechanics'  liens  attached  to  his  interest  in  the  property. 
Subsequently  the  land  was  conveyed  according  to  the  contract,  and 
the  purchaser  thereupon  executed  a  first  mortgage  to  a  third  person, 
and  a  second  mortgage  for  purchase  money  to  the  vendor.  On 
these  facts,  it  was  held  that,  in  an  action  to  enforce  the  mechanics' 
liens,  upon  a  sale  of  the  property  there  should  be  paid  out  of  the  pro- 
ct^s  (1)  the  first  mortgage  to  the  extent  of  the  amount  due  on  the 
vendor's  mortgage;  (2)  the  mechanics'  liens;  (3)  the  balance  of  the 
first  mortgage;  and  (4)  the  vendor's  mortgage.* • 

Where  a  vendor  of  land  has  subjected  his  lien  for  the  unpaid 
purchase  money  to  the  lien  of  mechanics  and  material  men  engaged 
in  erecting  a  building  for  the  vendee,  a  subsequent  mortgagee  of  the 
premises,  whose  loans  have  been  applied  by  the  vendee  in  paying  off 
the  unpaid  purchase  money,  is  not  entitled  to  priority  over  the  me- 
chanic's lien  claimants.®^  Where,  in  an  action  between  persons 
claiming  mechanics'  liens,  the  priorities  of  their  liens  were  adjudged, 

«*  Thon^e  Block  Sav.  &  Loan  Ass'n  v.  James  (Ind.  App.)  41  N.  E.  978. 

oBRelUy  V.  WUlIams,  50  N.  W.  826,  47  Minn.  590.  "He  has  voluntarily 
selected  his  place  In  the  procession,  and  must  abide  by  it/*  said  the  court. 

«6  Malmgren  v.  Phlnney,  52  N.  W.  915.  50  Minn.  457. 

67  Flnlayson  v.  Crooks,  49  N.  W.  398,  645.  47  Minn.  74.  This  case  was  dis- 
approved of  In  Gardner  v.  Leek,  54  N.  W.  746,  52  Minn.  522»  but  apparently  on 
another  pohit. 
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and  one  of  such  persons,  who  had  stipulated  with  a  mortgagee  of  the 
land  that  his  lien  should  have  priority  over  the  mortgage,  failed  to 
avail  himself  of  the  stipulation,  the  stipulation  will  be  given  effect  to 
the  extent  of  awarding  to  all  the  mechanics'  liens  priority  over  the 
mortgage  to  the  amount  stipulated  for  by  the  mortgagee,  which 
amount  should  be  apportioned  among  the  claimants  in  proportion  to 
their  claims.*^  It  has  been  held  in  Missouri  that  where  the  holder  of 
a  mechanic's  lien,  which  is  a  prior  lien  on  the  improvement,  but  a 
subsequent  lien  on  the  land,  recovers  a  judgment  in  a  proceeding 
against  both  the  land  and  the  improvement,  he  loses  his  right  of  pri- 
ority.'*  And  in  South  Carolina,  in  a  case  where,  after  a  mechanic's 
lien  had  been  entered  on  mortgaged  property,  the  mortgage  was  as- 
signed to  a  stranger,  who  afterwards  purchased  the  property  at  a  tax 
sale,  it  was  held  that  this  extinguished  the  mortgage  debt,  leaving 
only  the  mechanic's  lien.^® 

§  326.  Where  a  mechanic's  lien  is  barred  as  to  a  mortgage  by 
neglect  to  begin  suit  against  the  mortgagee  in  time,  such  bar  may  be 
set  up  in  defense  by  the  owner  of  the  equity  of  redemption  after  he 
has  paid  the  mortgage  debt,  since  the  mortgage  will  not  be  consid- 
ered merged  as  against  him,  because  of  his  interest  to  have  it  still 
subsisting/^  The  omission  in  a  suit  to  foreclose  a  mechanic's  lien  to 
make  the  holder  of  a  junior  mortgage  a  party  defendant  d(»es  not 
render  his  mortgage  superior  to  the  lien,  but  merely  extends  his  right 
of  redemption.^* 

Beciprocal  Bights  of  Mortgagee  and  Lien  Claimant. 

§  327.  A  mortgagee  is  not  estopped  to  assert  the  priority  of  his 
mortgage  over  mechanic's  lien  claims  by  the  fact  that  he  sought  to 
protect  himself  against  such  liens  by  reserving  the  right  to  pay  the 
same  from  the  amount  of  the  mortgage  loan.^*     As  against  him, 

••  Potvin  V.  Hotel  Co.,  37  Pao.  320,  9  Wash.  310. 

••  State  V.  Drew,  43  Mo.  App.  3G2. 

70  Devereux  v.  Taft,  20  S.  C.  5."»5. 

Ti  Watson  V.  Gardner,  10  N.  E.  192.  119  111.  312. 

'»  Evans  v.  Tripp,  35  Iowa,  371. 

»» Mechanics'  Mill  &  Lumber  Co.  v.  Denny  Hotel  Co.  of  Seattle  (Wash.)  32 
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• 

the  owner  of  the  land  cannot  set  up  a  mechanic's  lien  J*  And  a 
mortgagee  who  is  not  made  a  party  to  a  suit  to  foreclose  a  mechan- 
ic's lien  may  resist  by  injunction  the  enforcement  of  a  decree  ren- 
dered therein,  on  the  ground  that  the  suit  was  barred  by  the  statute 
of  limitations.' °  But  a  mortgagee  cannot  object  to  the  act  of  tlie 
lien  claimant  in  appropriating  to  a  nonlienable  account  payments 
made  by  the  mortgagor  without  appropriation.'*  A  mortgagee  may 
have  a  sale  to  foreclose  a  prior  mechanic's  lien  set  aside  where  such 
sale  is  fraudulently  made  for  the  secret  benefit  of  the  mortgagor." 
The  lien  claimant  may  have  a  mortgage,  given  without  considera- 
tion, and  recorded  before  his  lien  attached,  canceled  where  such  prior- 
ity was  obtained  by  the  fraudulent  collusion  of  the  mortgagor  and 
mortgagee.'*  Where  a  building  is  erected  on  one  of  two  adjoin- 
ing lots,  and  a  lien  therefor  is  claimed  on  both  lots,  a  subsequent 
mortgagee  cannot,  after  a  sale  under  the  lien,  object  that  the  lien 
was  claimed  on  more  land  than  was  necessary.'*  A  mortgagee  may 
pay  prior  valid  mechanics'  liens  on  the  land  mortgaged,  and,  on 

l*ac.  1073;  Western  MiU  Co.  v.  Cooper,  Clark-Harris  Co..  Id;  Hatfield  v. 
Denny  Hotel  Co.  of  Seattle.  Id.;  Huttig  Bros.  Manufg  Co.  v.  Same,  32  Pac. 
1073.  6  Wash.  122;  Spring  Hill  Water  Co.  v.  Same  (Wash.)  32  Pac.  1073;  Hut- 
tig  Bros.  Manufg  Co.  v.  Potvin,  Id.;  Marsh  v.  Same,  Id.;  Dines  v.  McDou- 
gal.  Id. 

7  4  Stevenson  v.  Stonehill.  5  Whart.  (Pa.)  301. 

7  6  Gates  V.  BaHou,  10  N.  W.  2r»8.  56  Iowa,  741. 

7  6  Capron  v.  Strout,  11  Nev.  311. 

7  7  Limd  V.  Assurance  Soc,  31  N.  J.  Eq.  3r).j.  In  a  case  In  California  it  ap- 
peared that  A.,  holding  mecliauic's  liens  on  ceitain  property,  and  supposing  that, 
under  the  act  of  1855,  he  liad  tlie  right  to  extend  the  time  of  credit,  signed  an 
entry  on  the  records,  stating  that  they  did  not  fall  due  until  a  certain  date,  and 
this  under  an  erroneous  understanding  of  the  law.  Discovering  his  error,  he 
sued  on  the  liens  before  said  date,  had  judgment,  bought  in  the  premises,  and 
had  a  sheriff's  deed.  B.,  a  mortgagee  subsequent  to  the  liens,  liad  Judgment, 
bought  in  the  property,  and  also  toolc  a  sheriff's  deed,  and  now  HUhI  his  bill, 
joinhig  the  original  owners,  to  set  aside  A.'s  proceedings  on  the  gromid  of  fraud. 
On  this  showing  it  was  held  that  no  fraud  was  shown  against  A.,  who  might 
rescind  tlie  arrangement  for  the  extension  of  the  credit,  evidenced  by  the  entry, 
so  long  as  he  did  not  inequitably  diaturl)  any  rights  of  B.,  which  he  apppeared 
not  to  liflve  done.     Gamble  v.  Voli.  15  Cal.  507. 

7  8  Hulsman  v.  Whitman,  101)  Mass.  411. 

T»  Harbach  v.  Kurth,  18  Atl.  1U02,  131  Pa.  St.  177. 
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foreclosure  of  his  mortgage,  he  is  entitled  to  be  reimbursed  the  sum 
actually  paid  before  the  sale  in  discharge  of  such  liens. ^® 

Foreclosure. 

§  328.  The  existence  of  mechanics'  liens  on  mortgaged  property 
does  not  prevent  the  mortgagee  from  foreclosing,  and  the  lien  claim- 
ant cannot  have  such  foreclosure  enjoined.*^  In  order  to  make  such 
foreclosure  binding  on  the  lien  claimants,  they  should  be  made  pax- 
ties  defendant  to  the  foi*eclosure  suit.  A  lien  claimant  who  is  made 
a  defendant  in  such  suit  is,  of  course^  bound  by  any  decree  rendered 
therein.*^  And,  conversely,  if  he  is  not  made  a  defendant,  he  is 
not  so  bound.*'  But  the  mortgagee  need  not  include  among  the 
defendants  in  his  foreclosure  suit  a  material  man  who  has  so  failed 
to  comply  with  the  provisions  of  the  mechanic's  lien  law  as  to  lose 
his  right  to  a  lien,®*  nor  one  whose  lien  did  not  attach  until  after 
the  suit  was  begun. **^  Where  suit  is  brought  to  foreclose  the  lien, 
mortgagees  are  proper  parties  defendant.  If  not  made  parties,  they 
are  not  bound  by  the  decree,**  and  a  subsequent  purchaser  at  a 
fweclosure  sale  under  the  mortgage  takes  title  in  such  case  supe- 
rior to  that  acquired  through  the  foreclosure  of  the  lien.'^  A 
mortgagee  may  voluntarily  come  into  the  suit,  and  defend  against 
the  lien.'®  But  a  subsequent  mortgagee  has  no  absolute  right  to 
intenene  in  a  process  to  enforce  a  mechanic's  lien;  and  it  is  proper 
for  the  court  to  refuse  his  application  if  he  delays  it  until  the  me- 
chanic is  about  to  have  judgment,  and  the  effect  of  the  intervention 

•0  Fitch  V.  StaUlngs,  38  Pac.  393.  5  Colo.  App.  106. 

81  Van  Loan  v.  Heffner,  30  La.  Ann.  1213. 

«2  Grosbeck  v.  Ferguson,  43  Iowa,  532.  But,  If  the  lien  is  sui)erlor  to  the 
mortgage,  such  lieu  is  not  affected  by  a  decree  foreclosing  the  mortgage,  even 
tliough  the  lien  claimant  is  a  party  defeudant,  if  the  complaint  does  not  Rsk  to 
bare  his  account  ascertained  and  paid  out  of  the  proceeds  of  the  sale,  and  the 
decree  contains  no  provision  to  that  effect.  Emigrant  Industrial  Sav.  Bank  v. 
Goldman.  75  N.  Y.  127. 

•s  Paine  v.  Bonney,  4  E.  D.  Smith  (N.  Y.)  734. 

•*  Eaton  V.  Bender.  1  Neb.  426. 

•  s  Hards  v.  Insurance  Co.,  Fed.  Cas.  No.  6,055,  S  Biss.  234. 

»•  Williams  v.  Chapman,  17  lU.  423;  Hokanson  v.  Gunderson,  56  N.  W.  172, 
54  Minn.  499;   Russell  v.  Grant,  26  S.  W.  958,  122  Mo.  161.     See  post,  §  532. 

•T  Lomax  v.  Dore,  45  lU.  379.        as  McAdam  v.  Bailey,  1  Phila.  (Pa.)  297. 
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would  be  to  postpone  the  judgment.®*  And  it  has  been  held  that, 
under  a  statute  giving  a  special  proceeding  to  enforce  mechanics' 
liens  to  be  had  in  a  court  of  inferior  jurisdiction,  mortgagees  have 
no  right  to  intervene,  and  are  not  bound  by  the  decree.*® 

§  329.  Whei'e  a  mortgage  does  not  provide  for  repairs  to  be  made 
by  the  mortgagee,  the  right  to  a  lien,  if  any  exists,  for  such  repairs, 
must  rest  on  the  mechanic's  lien  statute;  and  such  lien  cannot  be 
sustained  on  a  bill  to  foreclose  the  mortgage  which  does  not  aver 
the  facts  on  which  the  lien  could  be  predicated  under  the  statute.*^ 
Upon  foreclosure  of  a  mortgage  in  a  court  which  has  no  jurisdiction 
to  enforce  mechanics'  liens,  it  is  proper  to  order  the  property  sold, 
and  the  proceeds  held  until  the  mechanics'  liens  on  the  property 
can  be  adjudicated.**  But,  where  the  court  has  jurisdiction,  it  will 
usually  determine  the  rights  of  all  the  parties,  and  divide  the  pro- 
ceeds of  the  sale  b^ween  the  various  claimants,  whether  mortgagees 
or  mechanics,  according  to  their  respective  rights.*^  If  the  mort- 
giage  is  a  first  lien  on  the  land  and  a  second  lien  on  the  building, 
the  master,  in  a  suit  to  foreclose  the  mortgage,  should  ascertain  the 
value  of  the  land  and  building,  and  also  the  value  of  the  land  with- 
out the  building.**  In  Louisiana,  a  party  holding  the  builder's  priv- 
ilege, duly  recorded,  does  not  lose  the  benefit  of  such  privilege  when 
the  property  has  been  subsequently  mortgaged,  and,  after  the  death 
of  the  privilege  and  mortgage  debtor,  has  been  sold  without  a  sepa- 
rate appraisement  of  the  land  and  building  before  the  sale.  Such 
appraisement  may  be  made  after  the  sale,  and  the  privilege  creditor 
is  entitled  to  be  paid  out  of  such  sale  in  preference  to  the  mortgage 
creditor.** 

8»  Hocker  r.  Kelley,  14  Cal.  164. 

90  Van  Winkle  r.  Stow,  23  Cal.  457. 

»i  Seller  v.  Sohaefer,  40  111.  App.  74. 

•  2  Livingston  v.  Mildrum,  19  N.  Y.  440. 

»3  Whitehead's  Ex'rs  v.  Protestant  Church,  15  N.  J.  Eq.  135;  Bradley  y.  Simp- 
Bon,  93  111.  93;  German  Bank  v.  Schloth,  13  N.  W.  314,  59  Iowa,  316;  Curtis 
Y.  Broadwell,  24  N.  W.  265,  66  Iowa,  662;    Lacoste  v.  West,  19  La.  Ann.  446. 

•4  Whitehead's  Ex'rs  v.  Protestant  (Miurch,  15  N.  J.  Eq.  135. 

•ft  LeneVs  Succession,  34  La.  Ann.  86H. 
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Foreclosure  by  Sale. 

§  330.  Where  the  holder  of  a  mortgage  on  improved  property  sub- 
ject to  a  mechanic's  lien,  which  is  superior  to  the  mortgage  so  far 
as  the  building  is  concerned,  sells  the  property,  equity  will  treat  the 
proceeds  of  the  building  in  his  hands  as  subject  to  the  lien.®**  In  a 
case  in  New  York  it  appeared  that  the  owner  of  lots  upon  which^ 
was  a  building-loan  mortgage  deeded  them  to  another,  under  an 
agreement  whereby  the  latter  promised  to  erect  buildings  thereon, 
and  to  give  a  mortgage  to  secure  payment  of  the  consideration,  and 
the  grantor  promised  to  advance  the  balance  due  on  the  building- 
loan  mortgage.  The  grantor  was  on  the  property  after  the  deed 
was  made;  and,  after  the  grantee  had  contracted  with  plaintiff  to 
do  imrt  of  the  work  in  erecting  the  buildings,  the  gi*antor  took  a  deed 
back  from  the  grantee  through  a  third  person,  on  default  in  the 
payment  of  the  mortgage  given  to  him  by  the  grantee,  and  in  con- 
sideration of  the  release  by  the  grantor  of  a  note  given  as  liquidated 
damages.  It  was  held  on  these  facts  that  the  transaction  was  valid^ 
and  did  not  show  fraud  as  to  mechanics  and  material  men.®^  Where 
a  material  man's  lien  for  improvements  on  mortgaged  premises  is 
superior  to  that  of  a  priw  mortgage,  such  lien  is  not  divested  by  a 
foreclosure  of  the  mortgage  under  the  power  of  sale  therein.*^ 

Bedemption. 

§  331.  After  a  mortgage  has  been  foreclosed,  the  question  wheth- 
er a  lien  holder  can  redeem  from  the  foreclosure  sale  depends  on  the 
statutes  governing  redemptions.  In  Iowa  the  statute  declares  that 
a  mechanic's  lien  before  judgment  thereon  does  not  give  a  right  to 
redeem  from  prior  incumbrances.**  The  judgment  that  gives  a  right 
of  redemption  under  this  statute  must  be  a  judgment  establishing 
a  lien  on  the  land,  and  not  a  mere  money  judgment  on  the  lien  debt.^*^^ 

»•  Gaty  V.  Casey,  15  lU.  180. 
»T  Altierl  V.  Lyon  (Super.  N.  Y.)  13  N.  Y.  Supp.  G17. 
»»  Lalrd-Norton  Co.  v.  Herker  (S.  D.)  62  N.  W.  104. 

••  Spink  V.  McCaU,  3  N.  W.  471,  52  Iowa,  432;    Shepardson  v.  Johnson,  14 
N.  W.  302,  60  Iowa.  239. 
!••  Spink  T.  McCall,  8  N.  W.  471,  52  Iowa,  432. 
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Even  where  a  lienholder  has  the  right  to  redeem  from  prior  incum- 
brances, he  has  no  right  to  compel  the  prior  incumbrancers  to  redeem 
from  him.^®^  In  Connecticut,  a  mortgagee  who  forecloses  without 
making  a  lienholder  a  party  defendant  loses  all  right  to  redeem  from 
such  lien.*®*  And  a  lienholder  who  has  been  made  a  party  defend- 
ant to  such  a  suit,  and  who  fails  to  assert  his  lien  therein,  loses  the 
right  to  redeem  from  the  mortgage.*®* 

Marshaling  Assets. 

§  332.  Where  a  mortgage  covers  two  lots,  and  there  is  a  subse- 
quent mechanic's  lien  on  one  of  them,  the  court  may  direct  the  other 
lot  to  be  first  applied  in  satisfaction  of  the  mortgage.*®*  In  a  case 
in  Minnesota  it  appeared  that  the  owner  of  a  faim  containing  92 
acres  had  created  a  mechanic's  lien  on  the  property,  and  then  mort- 
gaged it.  The  state  statute  entitled  him  to  a  homestead  to  the 
extent  of  80  acres.  The  lien  was  foreclosed  in  a  suit  to  which  the 
mortgagee  was  not  a  part}-,  and  was  established  on  40  acres  of  the 
land,  leaving  only  52  acres  for  the  homestead.  The  homestead  es- 
tate was  superior  to  the  mechanic's  lien,  but  inferior  to  the  mort- 
gage. Afterwards  the  mortg-age  was  foreclosed,  and  it  was  held  that 
a  puivhaser  of  the  land  on  such  foreclosure  could  insist  that  80 
acres  be  exempted  from  the  lien,  since  the  mortgagee  was  not  bound 
by  the  lien  foreclosure,  and  the  purchaser  succeeded  to  all  the  rights 
of  the  mortgagor.*  ®°  The  holder  of  a  judgment  on  a  lien  claim  upon 
a  building  erected  on  premises  covered  by  a  mortgage  is  not  enti- 
tled to  the  benefit  of  a  release,  made  after  the  commencement  of  the 
building,  of  other  land  embraced  in  the  mortgage,  unless  the  mort- 
gagee knew  of  the  claim  when  he  executed  the  release,  and  acted  in 
bad  faitb.*®« 

101  Card  v.  Bank,  23  Conn.  353. 
loa  Goodman  v.  White.  26  Conn.  317. 

103  Spink  v.  McCaU,  3  N.  W.  471,  52  Iowa,  432. 

104  Olj-mpic  Theatre  Case,  2  Browne  (Pa.)  275. 
10  6  Talbot  V.  Barager,  34  N.  W.  23,  37  Minn.  208. 

106  Ward's  Ex'rs  v.  Hague,  25  N.  J.  Eq.  397.     His  knowledge  that  a  build- 
tng  was  in  progress  on  the  land  is  not  sufficient.    Id. 
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Oonsent  of  Mortgagee. 

I  333.  Under  a  statute  defining  the  word  "owner"  as  extending  to 
and  including  a  person  having  '^any  estate  or  interest,  legal  or  equ^ 
table,  in  the  lands  upon  or  in  respect  of  which  the  work  is  done, 
at  whose  request  and  upon  whose  credit  or  on  whose  behalf  or  with 
whose  privity  or  consent  or  for  whose  direct  benefit  any  such  work 
is  done,"  a  prior  mortgagee  who  has  had  nothing  to  do  with  the 
contract  under  which  the  work  was  done  is  not  an  owner.*^^  So^ 
a  lien  for  labor  perfonut»d  or  materials  furnished  in  the  erection  of 
a  building  does  not  take  precedence  of  a  mortgage,  otherwise  valid, 
and  recorded  before  the  labor  or  materials  were  contracted  for,  the 
mortgagee  not  being  the  party  by  virtue  of  a  contract  with  whom, 
or  by  whose  consent,  the  services  were  rendered  or  the  materials 
were  supplied;  and  written  notice  to  prevent  the  lien  is  not  required 
where  the  labor  or  materials  were  furnished  without  the  mortgagee's 
knowledge.^®*  In  a  case  in  California  there  was  a  contract  for 
specified  w6rk,  and  such  extra  work  at  a  certain  i*ate  of  price  as- 
the  owner  might  direct.  The  owner  then  mortgaged,  and  afterwards^ 
extra  work  was  done  with  the  knowledge  of  the  mortgagee,  and  with- 
out objection  from  him.  On  these  facts,  it  was  held  that,  through 
the  acquiescence  of  the  mortgagee,  the  mechanic  acquired  a  lieu 
for  the  extra  work,  sui)erior  to  the  lien  of  the  mortgage.^*^"  But^ 
where  the  statute  expressly  makes  the  lien  of  a  prior  recorded  mort- 
gage paramount  to  a  mechanic's  lien,  a  provision  of  the  statute 
requiring  the  owner  or  person  claiming  an  interest  in  the  land  to 
give  notice  that  he  will  not  be  responsible  for  the  cost  of  the  im- 
provement does  not  apply  to  such  mortgagee.**^  Where  a  deed  ab- 
solute on  its  face  is  given  as  a  mortgage,  the  land  is  subject  to 

mechanics'  liens  for  improvements  made  by  direction  of  the  mort- 
111 

r 

ioi  Bank  of  Montreal  v.  Haffner,  29  Grant  (U.  C.)  319,  afflnued  in  10  Ont. 
App.  596. 

108  Morfle  v.  Dole,  73  Me.  351.  Otherwise  as  to  work  done  and  materials 
famished  after  the  record  of  the  mortgage,  but  under  a  legal  contract,  thea 
in  force,  with  the  mortgagor  in  possession.    Id. 

!«•  Soule  V.  Dawes,  14  Cal.  247. 

110  WUliams  v.  Mining  Ass'n,  5  Pac.  85,  66  Cal.  193. 

1"  Price  V.  Merrltt,  55  Mo.  App.  640. 
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Effect  of  Changes  in  the  Law. 

§  334.  Wh^re  the  law  creating  mechanics'  liens  was  uncondition- 
ally repealed  after  a  mortgage  had  been  recorded,  and  while  work 
on  the  property  was  pending,  but  after  a  lien  therefor,  superior  to 
the  mortgage,  had  attached,  it  was  held  that  the  mortgage  was  the 
first  lien  on  the  property,  although  the  new  law  which  repealed  the 
old  one  also  created  mechanics'  liens,  and  declared  that  liens  for 
work  previously  done  should  be  superior  to  mortgages  given  after 
oommencement  of  the  work.^^*  In  Iowa  the  manner  of  enforcing 
mechanics'  liens  was  formerly  by  an  ordinary  action  at  law,  it  being 
provided  that  the  lien  should  be  a  first  claim  on  the  building,  which 
might  be  sold  and  removed.  A  new  law  was  passed,  providing  a 
remedy  by  suit  in  equity,  in  which  both  land  and  building  might 
be  sold,  and  the  proceeds  distributed  according  to  the  priorities  of 
the  liens  and  incumbrances  thereon.  It  repealed  the  former  law, 
but  declared  that  "this  repeal  shall  not  affect  any  contract  already 
made,  or  impair  any  right  whatever  arising  under  the  law  repealed." 
It  w^as  held  that  a  mortgagee  whose  mortgage  was  not  due  when 
the  old  law  was  repealed  had  a  right  to  insist  that  foreclosure  of 
a  mechanic's  lien  on  the  mort|j;aged  property  should  only  be  on  the 
building,  and  that  the  land  should  not  be  sold.^^' 

Division  III.     Judgment  Creditors. 

Rights  of  Judgment  Creditors. 

§  335.  The  lien  of  a  judgment  rendered  against  the  owner  of  land 
before  a  mechanic's  lien  against  his  title  has  attached  is,  as  a  general 
rule,  superior  to  the  mechanic's  lien.^^*    A  purchaser  at  execution 

112  DunweU  v.  Bidwell,  8  Miim.  34  (Gil.  18).  The  provision  as  to  mortgages 
was  held  to  apply  only  to  mortgages  recorded  after  the  act  was  passed. 

113  Brodt  V.  Rohkar,  48  Iowa,  3G. 

11*  McCullough  V.  Caldwell,  5  Ark.  237,  8  Ark.  231;  Robinson  v.  Insurance 
Co.,  55  Md.  105;  Gillespie  v.  Bradford,  7  Yerg.  (Tenn.)  168.  It  has  been 
held  in  Kentucky  that  a  mechanlc*s  lien  for  materials  is  sul)ordinate  to  a 
judgment  lieu,  where  suit  to  make  the  Judgment  a  lien  was  pending,  and 
service  on  the  lien  claimant  had  been  had  when  he  began  to  furnish  the  ma- 
terials. Jones  V.  Jeffrcss,  11  Bush  (Ky.)  636.  As  to  purchase-money  judg- 
ments, see  ante,  §  310. 
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sale  ander  such  jud^^ment  takes  title  free  from  the  mechanic's  lien.*** 
It  makes  no  difference  that  the  judgment  was  entered  by  confession 
to  secure  future  adyances  which  the  judgment  creditor  had  agreed 
to  make,  but  which  were  not  made  until  after  the  mechanic's  lien 
attached;***  or  that  the  judgment  was  rendered  before  the  judg- 
ment debtor  ha^received  his  deed,  if  he  had  at  the  time  an  equitable 
title  to  which  the  judgment  lien  could  attach.**^  But,  where  judg- 
ments only  become  liens  upon  issuance  of  execution,  a  mechanic's 
lien  is  superior  to  a  judgment  upon  which  no  execution  is  issued  un- 
til after  the  mechanic's  lien  has  attached.*** 

*  Judgment  Based  on  Attachment. 

§  336.  A  judgment  based  upon  an  attachment  which  was  levied 
on  the  property  before  the  mechanic's  lien  attached  relates  back  to 
the  attachment  levy,  and  is  superior  to  the  lien.***  Hence  a  judg- 
ment creditor  of  a  contractor  who  has  garnished  the  owner  before 
the  lien  of  a  subcontractor  has  attached  is  entitled  to  priority  over 
the  subcontractor  in  the  distribution  of  the  fund  due  the  contract- 
or.*** Conversely,  a  mechanic's  lien  is  superior  to  an  attachment 
levied  after  the  lien  attached.*^*  Under  a  statute  which  declared 
that  failure  to  file  a  claim  for  mechanic's  lien  within  90  days  should 
not  defeat  the  lien  except  as  against  purchasers  or  incumbrancers 
whose  rights  accrued  after  the  90  days,  and  before  any  claim  was 
filed,  it  has  been  held  that  a  creditor  whose  attachment  was  levied 
before  the  90  days  expired  did  not  have  preference  over  the  mechan- 
ic's lien,  even  though  the  claim  was  not  filed  during  the  90  days.*** 

iieMcCuUough  v.  Caldwell,  5  Ark.  237. 

ii«  Robinson  v.  Insurance  Co.,  55  Md.  105. 

iiT  Zeigler's  Appeal,  69  Pa.  St.  471. 

118  In  re  Vandevender,  2  Browne  (Pa.)  304. 

ii»  First  Nat.  Bank  v.  Redman,  57  Me.  405. 

120  Conboy  v.  Fricke,  50  Ala.  414;  Cahoon  v.  Levy,  6  Cal.  295;  Brennan  t. 
Marsh.  10  Cal.  435;  Bell  v.  Burke,  15  S.  E.  706,  89  Ga.  772;  Nesbltt  v.  Dick- 
oTer,  22  111.  App.  140;  Herrin  v.  Warren,  61  Miss.  509;  Coleman  v.  Railroad 
Co.,  35  Pac.  666,  25  Or.  286;  Dorestan  v.  Krleg,  29  N.  W.  576.  66  Wis.  («)4. 

HI  Young  V.  Stoutz,  74  Ala.  574;  Tuttle  v.  Montford,  7  Cal.  358;  Jones  v. 
Holy  Trinity  Church,  17  N.  W.  362,  15  Neb.  81. 

i«2  Curtis  T.  Broadwell,  24  N.  W.  265,  66  Iowa,  662. 
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Parties  to  Suit. 

§  337.  In  order  to  establish  the  superiority  of  a  mechanic's  lien 
over  judgments,  the  judgment  creditors  should  be  made  parties  de- 
fendant to  a  suit  brought  to  foreclose  the  lien.^^'  But  the  petitioner 
in  a  pending  proceeding  to  enforce  a  mechanic's  lien  is  not  affected  by 
a  suit  afterwards  instituted  without  making  him  a  party,  and  by  a 
sale  of  the  property  against  which  he  is  proceeding  under  an  exe- 
cution obtained  in  suclv  suit.^^* 

Claims  Allowed  by  Probate  Court. . 

§  338.  Creditors  whose  claims  are  allowed  by  the  probate  court 
after  the  death  of  the  debtor  are  judgment  creditors  so  far  as  me- 
chanics^ liens  are  concerned.^ ^'^  Therefore  a  mechanic's  lien  that 
attaches  after  such  death  is  not  entitled  to  priority  over  such  cred- 
itors.^-® But  a  mechanic's  lien  that  attached  during  the  owner's  life 
takes  precedence  of  them.*^^ 

Execution  Sale. 

§  339.  In  Pennsylvania,  under  a  law  whereby  a  sale  of  land  un- 
der execution  passed  title  free  from  all  liens,  it  has  been  held  that, 
on  a  sale  of  a  building  under  a  judgment  execution^  mechanics'  liens 
on  the  property  are  to  be  paid  out  of  the  purchase  money.^**  But 
where  property  subject  to  a  mechanic's  lien  is  bought  at  execution 
sale  on  another  judgment,  under  an  agreement  by  the  purchaser  that 
the  sale  shall  not  prejudice  the  lien,  neither  the  sale  nor  a  subse- 
quent assignment  of  the  property  for  the  benefit  of  creditors  by  the 
purchaser  affects  the  lien.^**  A  judgment  which  is  a  lien  on  two 
pieces  of  property  which  are  sold  on  separate  executions  cannot  be 

128  McLagan  y.  Brown,  11  lU.  519;  Young  v.  Stoutz»  74  Ala.  574. 

i2«  Buntyn  v.  Compress  Ck).,  63  Miss.  94, 

i26Rietz  V.  Coyer,  83  Bi.  28. 

lae  Hoff's  Appeal,  102  Pa.  St.  218. 

"7  Boynton  v.  Westbrook,  74  Ga.  68. 

118  Werth  T.  Werth,  2  Rawle  (Pa.)  151. 

ia»  Twelves  v.  WUliams,  3  Wliart.  (Pa.)  485. 
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paid  out  of  the  proceeds  of  the  second  sale,  to  the  prejudice  of  a 
subsequent  mechanic's  lien  on  that  tract,  if  the  proceeds  of  the  first 
sale  are  sufficient  to  pay  the  judgment  in  full.^** 

Division  IV.     Heirs,  Devisees,  and  Personal  Representatives. 

Heirs  and  Devisees. 

§  340.  The  death-  of  the  contracting  owner  after  the  lien  of  a 
mechanic  has  attached  does  not  destroy  the  lien.  The  heirs  or  dev- 
isees  take  title  subject  to  the  lien,  and  it  may  be  enforced  against 
them.***  But  they  would  not  be  personally  liable  for  the  lien  debt.*^^ 
And,  under  a  statute  giving  a  widow  f  300  worth  of  her  husband's  es- 
tate as  against  all  claims  but  vendor's  liens,  her  right  is  superior 
to  mechanics'  liens  on  the  estate.*" 

Under  mechanic's  lien  acts  which  authorize  a  sale  only  of  the  right, 
title,  and  interest  which  the  owner  shall  have  in  the  premises  at  the 
time  of  filing  the  claim  of  lien,  the  ownership  of  the  contracting 
owner  must  continue  throughout  performance  of  the  original  con- 
tract, to  make  the. property  liable.  If  the  contracting  owner  dies 
before  the  claim  is  filed,  there  is  no  lien  against  the  estate  of  his 
heirs  or  devisees,***  But  under  statutes  where  the  lien  accrues  be- 
fore the  claim  is  filed,  as  upon  execution  of  the  contract  or  begin- 
ning of  the  work,  the  death  of  the  owner  before  the  claim  is  filed, 
but  after  the  lien  has  attached,  does  not  relieve  the  land  of  the 
lien.**» 

i«o  Kendig  v.  LandlB.  10  Ati.  1058,  133  Pa.  St.  612. 

lai  Rlcbardscni  v.  IlickmaD,  32  Ark.  406;  Fifer  v.  Ward,  8  Blackf.  (Ind.)  252; 
Simonds  t.  Buford,  18  Ind.  176;  McGrew  v.  McCarty,  78  Ind.  4U6;  Guerrant  v. 
Dawson,  34  Miss.  149;  Marryatt  v.  RUey,  2  Abb.  N.  C.  (N.  Y.)  119;  Holbrook 
T.  Ives,  9  N.  B.  228,  44  Ohio  St.  516;  Wniiams  t.  Webb,  2  DIsn.  (Ohio)  430. 

i»«  McGrew  v.  McC:arty,  78  Ind.  496. 

iss  HUdebrand's  Appeal,  39  Pa.  8t.  133. 

i»4  Meyers  v.  Bennett,  7  Daly  (N.  y.).471;  Brown  t.  Zeiss,  9  Daly  (N.  Y.) 
240,  overruling  59  How.  Praa  (N.  Y.)  345;  Crystal  v.  PlanneUy,  2  B.  D.  Smith 
(N.  Y.)  588;  Tabridy  v.  Wright,  27  N.  Y.  Supp.  978,  7  Misc.  Rep.  403;  Dobbs  v. 
Enearl,  4  Wis.  451. 

13ft  Richardson  t.  Hickman,  32  Ark.  406;  Foster  v.  Heirs  of  Stone,  20  Pick. 
(Mass.)  542;  Marryatt  t.  Kilcy,  2  Abb.  N.  a  (N.  Y.)  119;  Williams  v.  Webb,  2 
Disn.  (Ohio)  430. 
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§  341.  The  pendency  of  administration  on  an  estate  does  not 
interfere  with  the  ownership  of  the  land  by  the  devisees  so  far  as 
mechanics'  liens  are  concerned.^'*  A  statute  extending  the  lien*  of 
judgments  in  case  of  the  debtor's  death  does  not  apply  to  mechanics' 
liens.^^^  In  Ohio  the  right  given  by  statute  to  one  having  a  contract 
to  furnish  material  for  a  house,  to  proceed  with  the  work,  and  have 
a  lien,  notwithstanding  the  owner's  death,  is  paramount  to  a  levy 
made,  after  the  owner's  death,  by  a  judgment  creditor  of  the  devisee, 
although  such  levy  is  made  before  the  work  is  done.**®  In  a  case 
in  Minnesota  it  appeared  that  land  was  specifically  devised,  but  sub- 
ject to  a  discretionary  power  in  the  executors  to  sell  the  same,  and 
pay  the  proceeds  to  the  devisee.  Before  the  power  of  sale  was 
exercised,  the  estate  which  the  devisee  acquired  under  the  will  be- 
came charged  with  a  mechanic's  lien,  and  an  action  was  instituted 
to  enforce  the  same.  The  executors  then  sold  the  land  in  the  ex- 
ercise of  their  power,  with  the  effect  of  discharging  the  lien  from 
the  land.  It  was  held  that,  in  the  action  to  foreclose  the  Hen,  the 
court  should  treat  the  lien,  when  it  was  discharged  from  the  land, 
as  being  transferred  to  the  proceeds  of  the  sale  in  the  hands  of  the 
devisee.^  ^® 

Execuiors  and  Administrators. 

§  842.  Although  administrators  have,  as  a  general  rule,  nothing 
to  do  with  the  real  property  of  their  intestates,  yet  they  have  an 
interest  in  mechanics'  liens  on  such  property,  since  the  existence  of 
the  lien  does  not  relieve  the  personal  estate  from  primary  liability 
for  the  lien  debt.^**  Therefore  a  mechanic's  lien  may  be  enforced 
by  suit  against  an  administrator  or  executor,^**  though  it  is  not 
necessary  to  .present  the  claim  to  the  administrator  for  allowance 

136  O'Brien  v.  Hanson,  1)  Mo.  App.  545. 

13  7  Hershey  v.  Shenk,  58  Pa!  St.  382. 

138  Holbrook  v.  Ives,  9  N.  E.  228,  44  Ohio  St.  516. 

130  Ness  V.  Davidson,  52  N.  W.  4G,  ^U  Minn.  4«U;  I^ooV)y  v.  Davidson,  .•>2  N. 
W.  48,  49  Minn.  481. 

1*0  Guerrant  v.  Dawson,  34  MIks.  141);  Taylor  v.  Taylor,  3  Bradf.  Sur.  (N.  Y.) 
54. 

1*1  Cummings  v.  Halsted,  1  N.  W.  1052,  2(5  Minn.  151;  Robins  v.  Bunn.  34  N. 
.T.  r^w,  322.  As  to  when  it  is  proper  to  make  personal  representatives  parties 
to  a  suit  to  foreclose  the  lien,  see  post,  §  528. 
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like  ordinary  debts.***  An  administrator  cannot,  by  a  contract 
with  a  builder,  bind  the  estate  of  his  intestate  to  pay  for  work  done 
or  materials  furnished  in  erecting  a  house  upon  the  land  of  such 
intestate.  But  the  house  built  under  such  a  contract  may  be  sub- 
jected to  a  mechanics'  lien,  and  sold  to  satisfy  the  same.**^  Thus, 
where  one,  after  erecting  buildings  on  the  land  of  another,  diea,  and 
his  administratrix  purchases  the  land,  and  takes  a  deed  thereof  in 
her  own  name,  using  estate  funds  for  that  purpose,  and  rebuilds  the 
building  after  its  destruction  by  fire,  using  insurance  money  belong- 
ing to  the  estate,  a  person  who,  without  notice  of  the  rights  of  the 
estate,  supplies  labor  and  materials  for  the  building,  and  files  a  me- 
chanic's lien  therefor,  acquires  a  lien  on  the  building  and  land  prior 
to  the  rights  of  the  heir.***  And  where  a  contractor  had  furnished 
materials,  and  had  almost  completed  a  house,  when  the  owner  died, 
and,  under  an  agreement  with  the  administrator,  the  contractor  com- 
pleted the  work  within  a  few  days,  it  was  held  that  the  owner's 
death  did  not  affect  the  lien.**' 

§  343.  An  administi*ator  who  has  collected  rent  accruing  after 
the  death  of  his  intestate  cannot  apply  it  to  payment  of  meclianics' 
liens  on  the  land,  since  the  rents  belong  to  the  heirs,  and  the  liens 
are  charges  on  the  land  itself,  rather  than  on  the  rents  and  profits.*** 
It  was  once  held  in  Maine  that  the  holder  of  a  mechanic's  lien  was 
not  entitled  to  any  preference  over  general  creditors  where  the  own- 
er had  died,  and  his  estate  had  been  declared  insolvent;  **'  but  this 
rule  was  afterwards  changed  by  express  legislation  so  as  to  pre- 
serve the  lien.**®  It  is  held  in  California,  under  a  statute  pro- 
viding, in  case  of  death  of  an  employer,  for  payment  of  his  employ^, 
by  his  successor,  for  such  services  as  are  necessary  to  protect  the  prop- 
erty for  a  reasonable  time,  that  six  months'  continuation  of  services 
after  the  appointment  of  an  administrator  of  the  employer's  estate, 

^42  Richardson  v.  Hickman^  32  Ark.  406.     A  different  rule  prevails  in  regard 
to  logging  Hens.     Casey  v.  Auit,  29  Pac.  1(H8,  4  Wash.  1(57.     See  post.  c.  19. 
148  Weathersby  t.  Sinclair,  43  Miss.  189. 

144  seibel  t.  Bath  (Wyo.)  40  Pac.  756. 

145  Boynton  v.  Westbrook,  74  Ga.  68. 

146  KimbaU  v.  Sumner.  62  Me.  305. 

147  Severance  v.  Hammatt,  28  Me.  511. 

148  Piatt  V.  Seavey,  41  Me.  370. 
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in  the  abBence  of  special  circumstances,  is  more  than  a  reasonable 
time;  and  in  such  case  a  claim  of  mechanic's  lien  for  work  done  dur- 
ing the  five  months  succeeding  the  appointment  of  the  administrator, 
filed  six  months  after  such  appointment,  is  not  a  conipliance  with 
the  statute  requiring  such  claims  to  be  filed  within  60  days  from  the 
termination  of  the  employment.^*" 

Division  V.     A.ssiGNEr:s  and  Receivebs, 

Assignee  of  O^w^ner. 

§  344.  A  mechanic's  lien  cannot  be  defeated  by  an  assignment  for 
the  benefit  of  creditors,  made  by  the  owner  of  the  land  after  the  lien 
has  attached.^*^**  The  assignee  is  not  even  entitled  to  the  rights  of 
a  purchaser,  but  is  considered  a  mere  volunteer.^°^  He  takes  title 
subject  to  the  lien,^*^^  which  may  be  enforced  against  him  without 
having  the  debt  it  secures  presented  to  him  for  allowance.^ '^  The 
assignment  does  not,  however,  extend  the  time  for  suing  on  the 
lien.^" 

Assignee  in  Bankruptcy. 

§  845.  The  effect  of  an  assignment  by  the  owner  of  the  land  to 
an  assignee  in  bankruptcy,  together  with  an  adjudication  of  bank- 
ruptcy and  a  discharge  of  the  bankrupt,  is  somewhat  different  from 
that  of  an  ordinary  assignment  for  the  benefit  of  creditors.  It  has 
been  held  that  bankruptcv  intervening  between  the  attaching  of  the 
lien  and  the  filing  of  the  claim  therefor  does  not  affect  the  right  to 
file  such  claim;  ^^^  that  an  adjudication  in  bankruptcy  pending  a 
suit  to  foreclose  a  lien  and  a  subsequent  discharge  of  the  bankrupt 
owner  puts  an  end  to  the  liens  of  mechanics,  their  debts  being  prov- 
able in  bankruptcy;  ***•  and  that  where  the  assignee  in  bankruptcy 

i4»  Weithoff  V.  Murray,  18  Pac.  435,  76  Cal.  508. 

180  Hart  V.  Iron  Works,  37  Ohio  St.  75. 

161  Crump  T.  am,  9  Phila.  (Pa.)  117:   Clark  v.  MUler,  14  Pa.  Co.  Ct  R.  227. 

182  Steger  v.  Refrigerating  Co.,  14  S.  W.  1087,  89  Tenn.  453. 

168  Barnes  v.  Fisher,  9  Mo.  App.  574. 

154  Bradford  v.  Dorsey,  63  Cal.  122. 

156  In  re  Coulter,  Fed.  Cas.  No.  3,276,  5  N.  B.  R.  64. 

156  CosgroTe  y.  Mitchell,  74  Ga.  824.     In  a  preceding  case  In  the  same  court,  It 
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takes  possession  of  the  ppopertr,  and,  by  order  of  the  bankruptcy 
court,  sells  it,  free  from  all  liens,  an  existing  mechanic's  lien  is 
thereby  foreclosed,  and  the  lienor  should  be  paid  out  of  the  proceeds 
of  the  sale."^  Where  the  owner  becomes  bankrupt  before  suit  is 
begun  to  foreclose  the  lien,  such  suit  may,  nevertheless,  be  begun  in 
a  state  court,  but  should  not  be  begun  without  leave  of  the  bank- 
ruptcy court,^''*  and  there  should  be  no  final  decree  therein  until  de- 
termination of  the  bankruptcy  proceedings.^'* 

Assignee  of  Contractor. 

§  346.  The  right  of  assignees  of  contractors  to  enforce  liens  has 
been  discussed  in  a  previous  chapter.^*®  The  other  rights  of  such  as- 
signees still  remain  to  be  stated.  As  between  assignees  and  subcon- 
tractors, the  prior  in  time  is  generally  held  to  have  the  first  claim 
on  the  fund  due  the  contractor.  In  other  words,  the  assignee  of 
the  contractor  is  to  be  paid  in  preference  to  a  subcontractor  or 
material  man  in  the  second  degree  whose  lien  did  not  attach  until 
after  the  assignment  was  made.**^    It  is  essential  in  such  cases  that 

was  held  that  where  a  mechanic's  lien  was  duly  recorded,  and  suit  brought 
thereon  by  attachment,  the  defendant's  bankruptcy  pending  the  suit  dissolved  the 
atiac-hment,  but  did  not  destroy  the  lien,  which  should  be  paid  off  by  the  as- 
signee.    Loudon  V.  Blandford,  56  Ga.  150. 

157  Moran  v.  Sehnugg,  Fed.  Cas.  No.  9,786,  7  Ben.  399. 

16S  In  re  Cook,  Fed.  Cas.  No.  3,151,  3  Blss.  116. 

150  Br^-ant  v.  SmaU,  35  Wis.  205;  Clifton  t.  Fqister,  103  Mass.  233. 

i«o  See  ante,  $f  25&-260. 

i«i  St.  Louis  Nat.  Stock  Yards  t.  O'ReUly,  85  lU.  546;  Ryerson  v.  Smith,  38  N. 
E.  1032.  152  lU.  641;  Id.,  51  111.  App.  270;  Kulp  v.  Chamberlain,  31  N.  E.  376, 
4  Ind.  App.  560;  Cutler  v.  McCormldc,  48  Iowa,  406;  Burnett  v.  Mayor,  etc.,  of 
Jersey  City,  31  N.  J.  Eq.  341;  Board  of  Education  of  School  Dist.  No.  85  v. 
Duparquet,  24  Atl-.  922,  50  N.  J.  Eq.  234;  Lauer  v.  Dunn,  22  N.  E.  270,  115  N. 
Y.  405;  Id.,  5  N.  Y.  Supp.  161,  52  Hun,  191;  Stevens  v.  Ogden,  29  N.  E.  229,  130 
N.  Y.  182,  reversing  Stevens  v.  Reynolds,  7  N.  Y.  Supp.  771,  54  Hun,  419;  Hon- 
dorf  V.  At  water,  27  N.  Y.  Supp.  447,  75  Hun,  369;  Fredericks  v.  Homestead 
Ass'n  (Sup.)  29  N.  Y.  Supp.  1041;  Murray  v.  Micolino.  31  N.  Y.  Supp.  1109,  83 
Hun,  504;  Newman  v.  Levy,  32  N.  Y.  Supp.  557,  84  Hun,  478;  Gates  v.  Haley, 
1  Daly  (N.  Y.)  338;  Young  Stone-Dressing  Co.  v.  Wardens,  etc.,  of  St.  James 
Church,  61  Barb.  (N.  Y.)  489;  Copeland  v.  Manton,  22  Ohio  St.  398;  Clark  v. 
GiUespie,  8  S.  W.  121,  70  Tex.  513;  CampbeU  v.  HUdebrandt  (Tex.  Sup.)  3  Sw  W. 
243;  HaU  v.  Banks,  48  N.  W.  385,  79  Wis.  229;  First  Nat.  Bank  of  Bridgeport 
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the  assignment  should  be  supported  by  a  valuable  consideration,*'* 
and  there  are  decisions  that  hold  that  a  pre-existing  debt  does  not 
constitute  such  consideration,***  from  which  it  naturally  follows 
that  the  right  of  a  subcontractor  to  a  lien  on  money  due  the  con- 
tractor is  not  cut  off  by  an  assignment  by  the  contractor  for  the 
benetit  of  creditors.***  In  other  courts,  however,  it  is  held  that, 
where  a  contractor  makes  a  general  assignment  for  the  benefit  of  his 
creditors  before  subcontractors'  liens  have  attached,  the  assignee 
has  a  right  to  the  amount  due  the  contractor  superior  to  that  of  the 
subcontractors,***  and  that  a  pre-existing  debt  is  a  good  considera- 
tion for  an  assignment  of  a  contractor's  account.***  The  rights  of 
an  assignee  ai'e  not  affected  by  the  fact  that  the  owner  knew  that  sub- 

V.  Perrls  Irrigation  Dist.,  40  Pac.  45,  107  Cal.  55;  Forlian  v.  Jjilonde,  27  Grant 
(U.  C.)  GOO. 

There  are  some  decisions  to  the  contrary.  Thus,  in  Michigan,  under  a  statute 
declaring  ttiat  the  tiling  of  a  mechanic's  lien  shaU  not  bind  the  premises  for  a 
greater  sum  than  is  due  from  the  owner  at  the  time  that  it  is  filed,  or  that  may 
become  due  thereafter,  it  is  held  that  an  assignment  by  a  contractor  of  all  the 
moneys  to  become  due  under  his  contract  will  not  defeat  a  subcontractor's  lien 
filed  before  the  owner  has  actually  paid  the  money  to  the  assignee.  Bomget  v. 
Donaldson,  47  N.  W.  326,  83  Mich.  478.  And,  In  Ohio,  a  subcontractor  who  has 
properly  filed  his  lien  has  a  superior  claim  on  the  money  due  on  the  contract  to 
one  who,  with  the  knowledge  of  the  owner,  had  received  an  order  therefor  from 
the  contractor,  which,  however,  the  owner  had  not  accepted  or  promised  to  pay. 
Tollhels  V.  James,  7  Ohio  Ch:.  Ct.  R.  386,  25  Wkly.  Law  Bui.  277. 

i«a  Gates  v.  Haley,  1  Daly  (N.  Y.)  338. 

168  English  v.  Lee,  18  N.  Y..Supp.  576,  63  Uun,  572.  An  order  for  a  general 
debt  of  the  contractor,  accepted  by  the  owner,  is  not  entitled  to  priority  of  pay- 
ment, where  the  balance  due  the  contractor  is  insufficient  to  satisfy  all  the  subse- 
quent lien  claimants.     McPherson  v.  Walton,  11  Atl.  21,  42  N.  J.  £q.  282. 

!•*  Smith  V.  Bally,  8  Daly  (N.  Y.)  128;  Mandeville  v.  Reed,  13  Abb.  Prac. 
(N.  Y.)  173;  McMurray  v.  Hutcheson.  59  How.  Prac.  (N.  Y.)  210.  Where  a 
subcontractor  is  prevented  from  performing  his  contract  with-  the  contrdctor,  by 
reason  of  the  latter  becoming  insolvent  and  assigning  the  contract  for  the  benefit 
of  his  creditoi-s,  he  may  enforce  a  lien  for  the  value  of  his  labor  and  materials 
performed  and  furnished  up  to  the  time  when  he  was  prevented.  Henderson  v. 
Sturgis,  1  Daly  (N.  Y.)  336. 

165  Kulp  V.  Chamberlain,  31  N.  E.  376,  4  Ind.  App.  560;  Uyerson  v.  SmiUi,  51 
HI.  App.  270;   Craig  v.  Smith,  37  N.  J.  Law.  549. 

i««  Copeland  v.  Manton,  22  Ohio  St.  398;   McCorkle  v.  Herrman,  22  N.  £.  ^18, 
117  N.  Y.  305. 
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contractors  held  unpaid  claims,  on  which  they  might  perfect  liens.^*^ 
In  some  eases,  where  priority  is  given  to  the  contractor's  assignee 
in  preference  to  the  subcontractor,  stress  is  laid  on  the  fact  that  the 
owner  had  notice  of  the  assignment  before  the  subcontractor's  lien 
attached;  ^^'  but  it  has  been  held  that  this  makes  no  difference,  and 
that  an  assignment,  by  one  who  has  contracted  to  erect  a  build- 
ing, of  the  money  due  and  to  grow  due  to  him  thereon,  will  prevail 
over  a  notice  of  lien  served  upon  the  owner  by  a  laborer  or  material 
man  after  the  assignment,  but  before  notice  thereof  to  the  owner.*** 
An  order  by  the  contractor  on  the  owner  constitutes  an  assignment 
of  so  much  of  the  money  coming  to  him,^^°  even  though  the  order 
is  not  accepted  by  the  owner.*" 

§  347.  The  assignee  of  a  contractor  may,  it  is  said,  contest  the 
liens  of  subcontractors  on  every  ground  available  to  the  owner.*^- 
One  who  has  been  made  defendant  to  a  suit  by  an  administrator 

4 

to  enforce  a  mechanic's  lien,  and  who  claims  the  fund  by  reason  of 
an  assignment  of  the  contract  under  which  the  lien  was  acquired, 
alleged  to  have  been  made  by  the  deceased  to  secure  money  advanced 
by  the  claimant  to  enable  him  to  complete  the  work,  cannot  com- 
plain of  a  judgment  distributing  the  fund  among  other  lienors,  where 
the  evidence  fails  to  establish  an  assignment  of  the  contract,  and  the 
debt  due  him  has  not  been  authenticated  and  presented  to  the  ad- 
ministrator for  allowance.*^'  In  an  action  to  foreclose  a  mechanic's 
lien,  the  other  lienors  and  the  assignee  of  the  contractor  were  made 
parties  defendant  with  the  owner,  who  had  broken  his  building  con- 
tract by  refusing  to  pay  the  second  installment  therein  at  the  stage 
of  the  work  agreed  upon.  It  was  held  that  the  judgment  of  the 
court  properly  directed  a  sale  of  the  building  for  the  liens,  and  that 

le?  HaU  V.  Banks.  48  N.  W.  3«5,  79  Wis.  229. ' 

186  Coijeland  v.  Manton,  22  Ohio  St.  a98;  Clarl£  v.  Gillespie,  8  S.  W.  121,  70 
Tex.  513. 

!••  Board  of  Education  of  School- Dist.  No.  85  v.  Duparquet,  24  Atl.  922,  50 
N.  J.  £q.  234. 

iTo  Stevens  v.  Ogden,  29  N.  E.  229.  130  N.  Y.  182;  St.  Louis  Nat,  Stock  Yards 
v.  O'ReiUy,  85  lU.  546. 

"1  Lauer  v.  Dunn,  22  N.  E.  270,  115  N.  Y.  405;  Superintendent,  etc.,  of  Pub- 
Uc  Scbools  V.  Heath,  15  N.  J.  £q.  22. 

"2  Smith  V.  Baily,  8  Daly  (N.  Y.)  128. 

i7t  Red  River  County  Bank  y.  HIggins,  9  S.  W.  745,  72  Tex.  06. 
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the  difference  between  the  liens  and  the  amount  due  on  such  second 
installment  should  be  paid  to  the  assignee,  though  the  contractor  had 
filed  no  lien  claim;  the  statute  providing  that  any  claimant  who  fails 
to  establish  a  valid  lien  may  recover  a  judgment  for  whatever  is  due 
him  against  any  party.  ^^* 

A  creditor  of  the  contractor  who  has  garnished  the  owner  stands 
in  the  same  position  as  an  assignee.  His  rights  are  superior  to  the 
liens  of  subcontractors  if  his  garnishment  took  place  before  their 
liens  attached,  and  inferior  to  them  if  it  did  not.^"  A  building 
contractor  cannot,  by  assigning  his  interest  under  the  contract,  de- 
prive material  men,  who  have  no  notice  thereof,  of  their  right  to 
liens,  where  the  contractor  could  not  recover  from  the  owner  with- 
out satisfying  such  liens.^^®  Where  a  building  contract  Makes  a 
certificate  from  the  countv  clerk  that  no  liens  are  unsatisfitu  of  rec- 
ord  an  absolute  condition  of  payment  of  any  money  under  the  con- 

• 

tract,  and  does  not  expressly  limit  the  protection  of  this  provision 
to  the  owners  of  the  building,  such  provision  is  also  for  the  benefit 
of  persons  entitled  to  mechanics'  liens;  and  an  assignment  of  moneys 
due  under  the  contract  will  be  subject  to  the  satisfaction  of  any  such 
liens  duly  filed  after  such  assignment,  and  before  such  certificate  is 
obtained.^  ^^ 

Receivers. 

§  348.  The  fact  that,  before  suit  is  brought  to  enforce  a  mechanic's 
lien,  the  property  on  which  the  lien  is  claimed  has  been  placed  in 
the  hands  of  a  receiver,  does  not  destroy  the  lien,  or  prevent  such 
suit  from  being  brought,  since  the  result  of  a  foreclosure  would  not 
disturb  the  receiver's  possession,  but  would  merely  give  the  pur- 
chaser at  foreclosure  sale  the  right  to  intervene  in  the  suit  in  which 
the  receiver  was  appointed.^'*  Where  the  property  has  passed  into 
the  hands  of  a  receiver  appointed  in  insolvency  proceedings,  the  re- 

174  Thomas  v.  Stewart.  30  N.  B.  577,  132  N.  Y.  580,  affirming  Thomas  v. 
Sahagian,  10  N.  Y.  Supp.  874,  57  Hun,  591. 

175  See  ante,  S  336. 

170  Jennings  v.  WiUer  (Tex.  Civ.  App.)  32  S.  W.  24. 

17  7  Bates  V.  Bank.  34  N.  Y.  Supp.  598,  88  Hun,  230,  affirming  Bates  v.  Trus- 
tees, 27  N.  Y.  Supp.  951,  7  Misc.  Rep.  609. 

17  8  Richardson  v.  Hickman,  32  Ark.  406.  In  this  case  the  receiver  was  ap- 
parently not  a  party  to  the  foredosnre  suit. 
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cdver  has  power  to  adjust  by  agreement  the  mechanics'  liens  on  the 
property,  without  their  bein^  reduced  to  judf^ent.*^®  A  mechanic's 
lien  may  be  enforced  against  the  receiver  of  a  railroad  who  has  pos- 
session of  the  road,  and  is  operating  it.^^^ 

§  349.  The  appointment,  upon  a  creditor's  bill,  of  a  receiver  of  the 
estate  of  one  entitled  to  a  mechanic's  lien,  accompanied  by  an  order 
to  assign,  no  assignment  having,  however,  been  made,  and  the  re- 
ceiver having  made  no  claim  to  the  debt  secured  by  the  lien,  will  not 
operate  to  release  the  lien;^*^  but,  where  the  claimant  becomes  in- 
solvent before  filing  his  account,  his  receiver  may  file  the  account, 
and  prosecute  the  claim,  because  the  lien  follows  the  debt.^'*  Un- 
der a  statute  giving  subcontractors  a  lien  upon  "filing  the  notice  of 
lien,"  a  receiver  of  the  contractor  appointed  in  proceedings  supple- 
mentary to  execution  before  such  filing  has  a  right  to  the  money 
due  the  contractor  superior  to  the  subcontr^actor's  lien.**'     And, 

17 »  Demott  V.  Manufacturing  Co.,  32  N.  J.  Eij.  124. 

180  Central  Trust  Co.  of  New  York  v.  Chicago,  K.  &  T.  Ry.  Co.,  54  Fed.  598. 
In  an  Iowa  case  it  appeared  tliat  tlie  plaintiff  bad  liled  a  claim  for  a  mecbanlc*s 
Ueu  upon  a  railroad.  Subsequently  an  action  was  brought  against  the  company 
by  certain  creditors,  in  which  a  receiver  was  appointed  to  take  charge  of  the 
property,  and  afterwards,  in  the  same  action,  cei-tain  indebtedness  created  by  the 
receiver  was  declared  a  first  lien  on  the  road,  which  was  sold  in  payment  thereof. 
On  these  facts,  the  court  held  that  plaintiff  was  not  represented  in  his  character 
as  a  lienholder  by  the  receiver,  and  that,  not  having  been  made  a  party  to  the 
action  at  any  time,  his  lien  was  not  divested  by  the  sale.  Snow  v.  Winslow,  6 
N.  W.  1»1,  54  Iowa,  200. 

i»i  Barstow  V.  McLachlan,  99  111.  G41. 

i«2  MlUer  V.  Condit,  55  N.  W.  47,  52  Minn.  455. 

163  McCorkle  v.  Herrman,  22  N.  E.  94«,  117  N.  Y.  207.  It  had  been  previously 
held  at  nisi  prius  that  a  receiver  appointed  in  supplemental  proceedings  insti- 
tutt^  against  a  contractor  was  not  entitled  to  a  claim  owing  to  the  contractor 
for  the  construction  of  a  building,  as  against  one  who  had  prior  to  the  appoint- 
ment of  the  receiver  furnished  materials  for  the  building  at  the  instance  of  the 
contractor,  although  the  lien  for  such  materials  was  not  filed  until  after  such 
appointment.  Deady  v.  Fink  (City  Ct.  N.  Y.)  5  N.  Y.  Supp.  3.  And  It  has  recently 
been  held  tliat,  the  statute  liavlng  given  subcontractors  the  right  to  obtain  and 
enforce  mechanics*  liens  against  the  property  for  work  done  thereon  or  materials 
furnished,  such  right  Is  not  affected  by  the  api)ointment  of  a  receiver  for  an  in- 
aolvent  principal  contractor  before  completion  of  the  subcontracts;  and  that  the 
ret-eiver  will  be  required  to  pay  in  full  the  claims  of  subcontractdrs  who  have 
acquired  liens  to  the  extent  of  the  amount  receivable  by  him  on  the  contract 
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where  a  contractor's  property  has  been  put  into  the  hands  of  a  re- 
ceiver,  a  material  man  who  has  furnished  him  with  materials,  and 
who  has  released  his  lien  on  the  building  for  which  it  is  furnished., 
has  no  lien  on  the  fund  in  the  receivers'  hands,  arising  from  pay- 
ments made  for  the  construction  of  such  building.^  ^* 

from  the  owner  of  the  property.    In  re  Christie  Manurg  Co.  (Sup.)  3(5  N.  Y. 
Supp.  923. 
184  Griffin  T.  Booth,  38  N.  E.  551,  152  lU.  219,  affirming  50  111.  App.  217. 
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CHAFTEB  XTT. 

NOTICE  OP  LIEN. 


i         350.  Object  and  Nature  of  Notice. 

351-354.  When  Notice  Necessary. 

355.  Oral  and  Written  Notice. 

356-^358.  Contents  of  Notice. 

359.  Error  in  Notice. 

300.  Notice  by  Subcontractor. 

361.  Service  of  Notice— On  Whom  Made. 

362.  Mode  of  Service. 

363.  Service  on  Corporation. 
864.  Service  on  Owner's  Agent 

365.  Constructive  Service. 

366.  By  Whom  Served. 
867-368.  Effect  of  Notice. 

369.  Time  of  Serving  Notice. 

370.  Service  before  Worlc  Begins. 
371-373.  Service  after  Completion  of  Subcontract 

Object  and  Nature  of  Notice. 

§  350.  Since  a  mechanic's  lien  is  to  some  extent  lin  involuntarj 
incmnbrance  and  a  secret  lien,  it  seems  eminently  fitting  that  tbt 
owner  should  be  notified  of  the  lien  before  it  is  enforced.  Accord- 
ingly, the  statntes  of  many  states  require  such  notice,  although  the 
statutory  provisions  in  regard  to  it  are  very  diverse.  In  some  states, 
such  notice  must  be  served  by  all  lien  claimants;^    in  others,  only 

I  Bassett  v.  BertorelU,  22  S.  W.  423.  92  Tenn.  548;  Rumsey  Manuf'g  Co.  t. 
Baker,  35  Mo.  App.  217;   Tingley  v.  White,  23  Atl.  100,  17  R.  I.  ^iS. 
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by  subcontractors  and  material  men.  Sometimes  the  notice  must  be 
given  before  the  work  is  begun,  and  sometimes  after  it  is  completed. 
In  regard  to  the  form  and  contents  of  the  notice  the  same  diversity 
exists.  In  some  states  it  may  be  oral;  in  others  it  must  be  in  writ- 
ing. Sometimes  it  is  a  copy  of  the  claim  filed;  sometimes  it  is  of 
a  very  different  form.  But  beneath  all  this  superficial  contrariety 
there  are  some  underlying  general  principles.  Notice  of  lien  is  not 
process;  nor  is  it  the  foundation  of  the  action  to  foreclose  the  lien,* 
although,  when  it  is  required  by  statute,  it  is  a  prerequisite  to  such 
suit.^  The  object  of  the  notice  is  to  keep  the  owner  from  paying 
the  account  twice,*  and  to  give  him  an  opportunity  to  investigate 
the  merits  of  the  demand  before  he  decide^  whether  he  will  pay  it, 
or  will  permit  his  property  to  be  subjected  to  a  lien.* 

When  Notice  Necessary. 

§  351.  The  general  principle  on  which  the  statutes  requiring  no- 
tice of  mechanics'  *  liens  are  based  is  that  notice  should  aJwavs  be 
given  in  cases  where  the  owner,  not  being  in  privity  of  contract  witli 
the  lien  claimant,  would  not  otherwise  know  what,  if  anything,  was 
due  to  such  claimant.  Thus,  notice  is  usually  required  from  sub- 
contractors, from  material  men  in  the  second  degree,"'  and  from  per- 
sons furnishing  materials  under  a  contract  with  one  who  is  not  the 

2  School  Town  of  Princeton  v.  Gebhart,  61  Ind.  187. 

«  McMillan  v.  Phillips,  40  N.  W.  349,  5  Dak.  294. 

*  Brooks  V.  Railway  Co.,  101  U.  S.  443;  Lamont  v.  La  Pevre,  55  N.  W.  687, 
96  Mich.  175. 

5  Miller  V.  Hoffman,  26  Mo.  App.  202. 

e  McAlpln  v.  Duncan.  16  Cal.  126;  Greeley,  S.  L,.  &  P.  R.  Co.  v.  Harris,  20 
Pac.  764,  12  Colo.  226;  Sayre-Newton  Lumber  Co.  v.  Park,  36  Pac.  445.  4  Colo. 
App.  150;  Hookrt:  v.  McGlone,  42  Conn.  95;  Prescott  v.  Maxwell,  48  111.  82; 
Butler  y.  Gain,  21  N.  £.  350,  128  111.  23;  NesbiU  v.  Dickover,  22  III.  App.  140; 
Hewitt  V.  Truitt,  23  Mo.  App.  443;  Whiteside  v.  Lebcher,  17  Pac.  548,  7  MonL 
i73;  Strawick  v.  Munhall,  21  Atl.  151,  139  Pa.  St.  163;  Pool  v.  Sanford,  52 
Tex.  G21;    Sens  v.  Trentune,  54  Tex.  218. 

7  Walker  v.  Hauss-Hijo,  1  Cal.  183;  New  Ebenezer  Ass*n  v.  Gresa  Lumber 
Co.,  14  S.  E.  892,  89  Ga.  125;  Shaw  v.  Manufacturing  Co.,  33  N.  E.  870,  144  Dl. 
520;  Neeley  v.  Searight,  15  N.  E.  598,  113  Ind.  316;  Paricer  v.  Dillingham,  29 
N.  E.  23,  129  Ind.  542;  Moores  y.  Heinn,  9  La.  Ann.  549;  Stri^wick  y.  MunhaU, 
21  Atl.  151,  130  Pa.  St.  163;    Shelby  v.  Hicks,  5  Sneed  (Tenn.)  197. 

(340) 


Ch.  12)  NOTICE   OP    LIEN.  §   352 

owner  of  the  land."  The  notice  required  to  be  given  to  the  owner, 
when  the  owner  and  contractor  are  not  the  same  person,  should  be 
given  when  the  contract  is  made  with  a  firm,  a  member  of  which 
is  the  owner  of  the  building,*  though  it  has  been  held  that  such 
notice  need  not  be  given  when  the  member  of  the  firm  who  owned  the 
property  was  the  one  who  made  the  contract  of  purchase  on  behalf  of 
the  firm.^®  Where  the  statute  does  not  require  the  giving  of  notice, 
no  notice  need  be  given." 

§  352.  Where  the  lien  is  claimed  by  a  contractor  or  a  material 
man  in  the  first  degree,  the  necesidty  for  notice  is  less  pi*essing,  and 
in  many  cases  it  is  not  required.  Thus,  it  is  held  in  California  that 
where  the  original  contract  is  void  because  not  recorded,  thereby 
putting  material  men  in  the  second  degree  in  the  place  of  material 
men  in  the  first  degree,  such  material  men  need  not  notify  the  own- 
er of  their  liens,  as  they  would  be  obliged  to  do  if  the  contract 
were  valid.^*  And  in  Georgia  it  has  been  held  that,  where  the  build- 
ing conmiittee  of  an  association  employs  a  contractor  to  furnish 
materials  and  construct  a  building  as  one  complete  undertaking,  a 
material  man  who  delivers  materials  to  the  contractor  for  use  in 

sReindoUar  v.  FUckinger,  59  Md.  469;  Whitfoi-d  v.  Newell,  2  AUen  (Mass.) 
424;  Gale  v.  Blaikie,  126  Mass.  274;  EUenwood  v.  Burgess,  11  N.  E.  755,  144 
Mass.  534;  Carew  v.  Stubbs,  30  N.  E.  219,  155  Mass.  549;  Fletcher  v.  Stedr 
man,  34  N.  E.  183,  159  Mass.  124. 

Under  statutes  requiring  notice  where  the  owner  Is  not  the  purchaser,  it  has 
been  held  that  an  owner  who  makes  a  contract  for  the  erection  of  a  building 
on  his  land  is  the  purchaser  of  the  materials  used  by  the  contractor  in  construct- 
ing the  IraUding,  since  such  materials  were  procured  by  him  as  the  result  of  a 
bargain  (Whitford  v.  Newell,  2  AUen  [Mass.]  424)  that  the  notice  was  only  re- 
quired when  the  purchaser  of  the  materials  was  not  the  owner  when  the  lien 
attadied  (Gale  v.  Blaikie,  126  Mass.  274);  and  that  where,  after  the  contract 
for  the  purchase  of  materials  was  made,  but  before  any  materials  were  deliv- 
Cfed  under  it,  the  owner  conveyed  the  land,  and  took  back  a  purchase-money 
mortgage,  do  notice  to  him  was  necessary.  C^arew  v.  Stubbs,  30  N.  E.  219,  155 
Mass.  549. 

•  RelndoUar  v.  FUckinger,  59  Md.  469. 

10  Fletcher  ▼.  Stedman,  34  N.  £.  183,  159  Mass.  124. 

11  Sboop  T.  Powles,  13  Md.  304;  Ward  v.  KeUy,  7  Mo.  App.  565;  Albright  v. 
Smith,  51  N.  W.  590,  2  S.  D.  677. 

13  Dayies-Henderson  Lumber  Co.  y.  Gottschalk,  22  Pac.  860,  81  C>il.  641;  Kel- 
logg T.  Howes,  22  Pac.  509,  81  Cal.  170. 
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erectiDg  the  building,  and  which  are  so  used,  will  have,  after  duly 
iv^ording  his  claim,  a  lien  on  the  building  and  premises  for  the  price 
of  snch  materials,  if  they  were  sold  to  the  contractor  and  the  com- 
mittee jointly,  or  to  the  committee  alone;  but,  if  they  were  sold  to 
the  contractor  alone,  there  will  be  no  lien,  unless  written  notice  was 
gfyen  thereof  to  the  committee,  as  required  of  material  men  in  the 
second  degree.^'  In  Maryland  it  has  bt^en  held  that  where  there  is 
work  done  and  materials  furnished  continuously  under  one  contract 
or  employment,  made  by  the  vendor  of  the  house  and  lot,  while  own- 
er thereof,  the  mechanics  can  recover  for  the  whole,  without  giv- 
ing notice,^*  while  in  Michigan  no  notice  of  lien  is  required  from 
material  men  in  the  first  degree.^"  But  a  mechanic  who  claims  a 
lien  for  work  and  materials  furnished  directlv  to  the  owner  for  the 
construction  of  a  new  addition  to  an  old  building  must  serve  notice 
on  the  owner  where  the  lien  is  claimed  under  a  statute  providing, 
as  a  prerequisite  to  the  right  of  lien,  that  a  notice  be  given  to  the 
owner  of  the  property,  at  the  time  of  furnishing  material  or  p:'r- 
forraing  work  in  or  about  the  repairs,  alteration,  or  addition  to  any 
house  or  other  building,  of  intention  to  file  a  lien.^* 

An  Illinois  statute  required  the  contractor  to  furnish  the  owner 
with  a  statement  of  the  names  of  his  subcontractors,  material  men, 
and  laborers,  with  the  amounts  due  them,  respectively,  and  declared 
that  until  he  had  done  so  he  should  have  no  lien.  It  was  held  that 
this  statement  must  be  furnished  even  though  there  was  no  one  in- 
terested in  the  land  except  the  contracting  owner,^^  and  that  the 

>«  New  Ebenezer  Ass'n  v.  Gress  Lumber  Co.,  14  S.  E.  892,  89  Ga.  125. 

»*  MUler  V.  BarroU,  14  Md.  173. 

J  6  Lament  v.  La  P>vre,  55  N.  W.  687,  96  Mich.  175. 

i«  Appeal  of  Stoner,  19  Atl.  949,  135  Pa.  St.  604;  Appeal  of  Stormfeltz,  19  AtL 
«jO,  135  Pa.  St.  60i.  The  Pennsylvania  statute  of  May  18,  1887,  establishing  a 
fien  for  debts  contracted  for  worlv  done  or  materials  furnished  for  or  about  the 
repair,  alteration  of,  or  addition  to  any  house  or  other  building,  but  requiring 
that  notice  of  a  material  man's  intention  to  file  such  lien  shall  be  given,  la 
intended  to  apply  only  to  such  cases  as  do  not  faU  within  Act  June  16,  1836, 
providing  for  the  lien  for  the  erection  and  construction  of  a  building,  or  Act 
April  21,  1856,  extending  the  provisions  of  the  latter  to  embrace  certain  desig- 
nated kinds  of  machinery-,  neither  of  the  latter  acts  requiring  that  such  notice  be 
given.     Wheeler  v.  Pierce,  31  Atl.  649,  167  Pa.  St.  416. 

17  Naughten  v.  Palmer,  46  111.  App.  574. 
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famishing  of  it  was,  nnless  waived,  a  condition  pi'ecedent  to  the  es- 
tablishment of  a  lien.^'  But  it  does  not  apply  to  a  manufacturing 
company  that  furnishes  hardware  for  a  building.^ • 

§  353.  Service  of  notice  on  the  owner,  when  required  by  stat- 
ute, is  not  excused  by  the  filing  of  a  claim  with  the  recorder,  since 
the  provisions  requiring  the  serving  of  notice  and  those  requiring  the 
filing  of  a  claim  are  independent  of  each  other.^*  Nor  is  it  excused 
by  the  fact  that  the  owner  had  actual  knowledge  of  the  claimant's 
demand.^*  But,  as  the  law  does  not  require  impossibilities,  it  is 
held  that  where  the  party  on  whom  service  of  the  notice  is  required 
as  a  foundation  to  proceedings  to  enforce  a  mechanic's  lien  is  out  of 
the  state,  so  that  service  cannot  be  made,  the  failure  to  serve  does 
not  affect  the  lienor's  rights.'*  And  some  statutes  relieve  the  sub- 
contractors and  material  men  in  the  second  degree  from  the  need  of 
giving  notice  to  the  owner  where  the  contractor  has  given  the  owner 
a  sworn  statement  of  the  amounts  due  them.*'     But  subcontractors 

18  Bonbeim  v.  Meany,  43  lU.  App.  532;  Currau  v.  Smith,  37  111.  App.  09.  It 
had  previously  been  held  that  the  furnishing  of  this  notice  could  not  be  waived. 
Bumside  v.  O'Hara,  35  III  App.  150. 

i»  Orr  &  Locke tt  Hardware  Co.  v.  Needham  Co.,  51  111.  App.  57. 

20  Greeley,  S.  L.  &  P.  R.  Co.  v.  Harris,  20  Pac.  7&4,  12  Colo.  226.  Nor  is 
the  right  to  serve  such  notice  affected  by  the  failure  to  file  the  claim.  First 
Nat  Bank  v.  Perris  Irrigation  Dist.,  40  Pac.  45,  107  Cal.  55. 

21  Parker  v.  Dillingham,  29  N.  B.  23,  129  Ind.  542;  Neeley  t.  Searight,  16  N. 
E.  598.  113  Ind.  316;  Frost  v.  Rawson,  60  N.  W.  131,  91  Iowa,  553;  Pool  T. 
Sanford,  52  Tex.  621.  But  see  Kelly  v.  Bloomingdale,  34  N.  E.  919,  139  N.  Y. 
343;    Id.,  19  N.  Y.  Supp.  120,  64  Hun,  634. 

22  Warren  v.  Smith,  44  Tex.  245;  Read  v.  Gillespie,  64  Tex.  42.  In  Missouri 
it  Is  held  that  the  owner's  absence  from  the  state  is  no  excuse  for  failure  to 
serve  notice  on  him.  Hewitt  v.  Truitt,  23  Mo.  App.  443;  Doyle  v.  Truitt,  Id. 
448.  In  Colorado,  under  a  statute  which  provides  that,  to  preserve  a  lien  for 
work  or  materials  by  a  subcontractor,  there  must  be  served  on  the  owner  or 
his  agent,  at  or  before  the  filing  of  such  statement,  a  copy  thereof,  and,  if  neither 
the  owner  nor  agent  can  be  found  in  the  county  where  tlie  property  is  situ- 
ated, an  affidavit  must  be  filed  to  that  effect,  it  is  held  that  though  affidavit  is 
filed,  sufficient  under  the  statute  to  give  the  court  jurisdiction,  the  court  is  di- 
vested of  jurisdiction  where  affiant's  own  testimony  shows  it  to  be  false.  Sayre- 
NewtoQ  Lumber  Co.  v.  Park,  36  Pac.  445.  4  Colo.  App.  482. 

2*  Butler  v.  Gain,  21  N.  E.  350,  128  111.  23;  Gain  v.  Butler,  20  lU.  App.  425; 
Sbaw  T.  Manufacturing  Co.,  33  N.  E.  870.  144  111.  520;  Phikston  y.  Young,  10 
S.  E.  133,  104  N.  C.  102. 
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not  named  in  the  contractor's  statement  must  serve  notice  on  the 
owner.** 

§  354.  A  statute  requiiing  subcontractors  to  give  notice  to  the 
owner  or  proprietor  of  the  building  who  is  to  be  ailected  by  the 
lien  does  not  render  necessary  notice  to  one  who  owned  the  land 
on  which  the  building  stood,  but  who  had  no  title  to  the  building  it- 
self.**^ It  is  held  in  Georgia  that  when  lumber  has  been  furnished  to 
a  party  in  possession  of  the  premises,  for  the  erection  of  buildings 
and  permanent  iQixtures  thereon,  and  he  afterwards  assigns  and  trans- 
fers the  premises,  the  demand  for  payment  of  the  lumber  should  be 
made  on  both  the  party  to  whom  it  was  furnished  and  the  party  in 
possession  of  the  premises  on  which  the  buildings  and  other  fix- 
tures have  been  erected  with  the  lumber.^'  In  Iowa,  before  the  state- 
ment of  his  lien  by  a  subcontractor  can  be  given  to  the  owner  to 
establish  his  lien,  either  the  contractor  himself  or  his  duly-author- 
iKcd  agent  must  have  refused  to  sign  a  statement  of  his  clalm.'^ 
Where  the  statute  requires  notice,  failure  to  serve  notice  defeats  the 
lien,**  and  service  of  the  notice  cannot  be  waived  by  the  owner, 
at  least  so  far  as  third  persons  are  concerned.*® 

Oral  and  Writton  Notice. 

§  355.  Where  the  statute  requires  notice  to  the  owner  without 
using  any  language  to  indicate  that  written  notice  is  intended,  an 
oral  notice  is  suflficient.^®    But,  where  the  statute  expressly  or  Isj 

24  Shaw  V.  Manufacturing  Co.,  33  N.  E.  870,  144  lU.  520,  rever^g  Chicago 
Sash,  Door  &  Blind  Manuf'g  Co.  v.  Shaw,  44  111.  App.  618;  Pinkaton  v.  Young, 
10  S.  B.  133,  104  N.  0.  102. 

2B  Hooker  v.  McGlone,  42  Conn.  95. 

26  Porter  v.  Lively,  4*^  Ga.  159. 

27  Mears  v.  Stubbs,  45  Iowa,  675. 

2<  O'Brien  v.  Graham,  83  111.  App.  546;  East  Side  Bank  t.  Columbus  Tan- 
ning Co.,  15  Pa.  Co.  Ct.  R.  357. 

2»  White  v.  School  Diet.,  42  Conn.  541;   Buruside  y.  0*Hara,  35  lU.  App.  150. 

so  Vinton  v.  Association,  9  N.  E.  177,  109  Ind.  351;  McLeod  v.  Capell,  7 
Baxt.  (Tenn.)  196.  A  verbal  notice  from  a  material  man  to  the  owner  is  suffi- 
cient when  such  notice  plainly  informs  the  owner  that  the  material  man  intends 
to  take  a  lien  on  the  property.  Albrecht  v.  Lumber  Co.,  26  N.  E.  157,  126  Ind. 
318;  Newhouse  v.  Morgan,  26  N.  E.  158.  127  Ind.  4H6.  Thus,  it  was  held  that 
a  verbal  notice  from  a  material  man  to  the  0T\^er  of  the  premises  that  he  bad 
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reasonable  implication  requires  written  notice,  an  oral  notice  will 
not  answer.*^  Thns,  a  statute  requiring  each  subcontractor  to  give 
the  owner  notice  of  his  lien,  "setting  forth  the  amount,  and  from 
whom  it  is  due,"  implies  that  the  notice  must  be  in  writing,  since 
"setting  forth^'  means  putting  in  a  place  to  be  seen.**  So,  too,  a  stat- 
ute which  speaks  of  the  notice  being  "served"  requires  written  no- 
tice.** The  rejection  of  the  subcontractor's  demand  by  the  owner, 
on  the  ground  that  he  had  paid  the  contractor,  waives  the  objection 
that  the  statement  of  the  account  was  not  in  writing.^* 

Contents  of  Notioe. 

§  356.  The  contents  of  the  notice  are  determined  by  the  language 
of  the  statute.  As  a  general  rule,  such  notice  need  not  be  as  full 
and  exact  as  the  claim  that  is  filed.  Thus,  it  is  held  that  notice  of 
a  mechanic's  lien  for  materials  furnished  is  sufficient  if  it  puts  the 
owner  on  his  guard,  although  it  does  not  mention  every  building  into 
which  the  materials  entered  ;.^^  nor  need  it  state  that  the  materials 
were  used  in  the  building  whore  the  statute  merely  requires  it  to 
state  that  they  "were  furnished  or  agreed  to  be  furnished  for  such 
construction  or  repair."  ^®  An  account  few  material  furnished  to 
the  same  person  under  different  contracts  may  be  all  included  in 
one  notice,  where  the  statute  merely  requires  that  a  notice  be  given 
the  owner  that  the  lienor  "'holds  a  claim  against  such  building  or 
improvement,  setting  forth  the  amount  and  from  whom  the  same  is 

• 

not  been  paid  by  the  cod  tractor,  and  that  he  would  look  to  such  owner  to  pay 
him,  was  sutilcient  notice  on  which  to  base  a  lien.  Quaack  v.  Schmld,  80  N.  E. 
514,  131  Ind.  185.  But  under  a  statute  which  requires  a  subcontractor,  in  order 
to  obtain  a  Uen,  "to  notify  the  owner  or  his  agent  that  he  is  furnishing  materials 
or  performing  woik  for  the  contractor,"  the  fact  that  a  subcontractor  informed 
the  owner  in  a  conversation  that  he  was  furnishing  materials  for  the  building  is 
not  soiacient  to  create  a  Uen  for  materials  theretofore  furnished.  Gaylor  t. 
Tlwm,  25  N.  E.  217,  125  Ind.  201. 

•1  Seibs  V.  Bngelhardt,  78  Ala.  506;  Jenre  v.  Perkhis,  29  Iowa,  2G2;  lAmsbury 
T.  Railway  Co.,  49  Iowa,  255;   Schulenburg  v.  Bascom,  38  Mo.  188. 

ti  Selbs  T.  Bngelhardt  78  Ala.  506;   Schulenburg  y.  Bascom,  38  Mo.  188. 

S3  Jenre  v.  Perkins,  29  Iowa,  262. 

«*  Bnddey  v.  Taylor,  11  S.  W.  281,  51  Ark.  302. 

«»  Henry  v.  Plltt,  84  Mo.  257;   MUler  v.  Hoffman,  26  Mo.  App.  202. 

t«  Davis  V.  Livingston,  29  Cal.  287. 

(845) 


§   357  MECHANICS'  LIBSNS.  (Ch.   12 

due.' "  '^  Where  the  statute  requires  the  notice  to  state  the  "nature 
and  extent  of  the  claim,"  it  is  not  necessary  that  it  state  the  particu- 
lar character  of  the  materials  furnished,  but  it  is  sufficient  if  it  states 
that  it  is  a  money  claim  for  materials  furnished  by  the  claimant  for 
the  erection  of  two  certain  houses.*'  A  statute  requiring  the  no- 
tice to  state  the  amount  due  does  not  require  it  to  give  the  items  of 
the  account;  '•  and  a  notice  of  lien  served  on  the  owner  of  the  prem- 
ises which  merely  states  that  a  certain  sum  is  due,  instead  of  stating 
that  such  sum  is  the  balance  due  on  the  claim,  is  sufficient  where 
the  owner  knew  the  particulars  of  the  claim.*®  Where  the  statute 
required  the  notice  to  give  a  bill  of  particulars,  it  was  held  that 
an  account,  "To  painting  house,  out  and  inside,  two  coats,  f405," 
was  sufficiently  full  and  certain  where  the  work  was  done  under  an 
entire  verbal  contract  for  a  gross  price.* ^  And,  under  a  statute  re- 
quiring the  lien  claimant  to  "notify  the  owner  that  said  lien  is 
claimed,"  a  notice  of  claim  of  lien  by  material  men  to  the  owner, 
that  "we  ♦  *  ♦  have  furnished  to  your  contractor  •  *  * 
certain  material  in  the  erection  of  your  building,  cor.  A.  Ave.  &  C. 
St.,  in  Shelby  county,  and  bill  of  material  ♦  •  ♦  leaves  a  bal- 
ance of  J314.09,"  and  "rely  upon  our  lien  on  said  building  for  pay- 
ment of  same,"  is  sufficient.*^ 

§  357.  A  notice  given  under  the  mechanic's  lien  law  should  state 
that  the  amount  named  therein  is  due  "over  and  above  all  payments 
and  offsets,"  *^  when  that  is  the  language  of  the  statute,  though  it 
lias  been  held  in  Oregon  that  the  notice  of  the  claim  required  to  be 

37  Grace  V.  Nesbitt,  18  S.  W.  1118,  109  Mo.  9. 

8  8  Davis  V.  Livingston,  29  Cai.  287. 

89  Oilman  v.  Gard,  29  lud.  291. 

40  Bryson  v.  St.  Helen,  29  N.  Y.  Supp.  524,  79  Hun,  167.  As  between  the 
contractor  and  one  furnishing  materials  to  the  subcontractor,  it  is  not  necessary 
that  the  notice  of  the  lieu  of  the  latter,  which  states  that  the  materials  were 
furnished  for  and  used  in  the  erection  of  the  building,  and  that  there  is  due  a 
certain  sum  from  the  contractor's  agent  in  whose  name  the  contract  was  made, 
should  also  state  the  nature  and  character  of  the  materials,  it  not  appearing 
that  the  contractor  was  misled.  \'ogel  v.  Luitwieler,  52  Hun,  184,  5  N.  Y.  Supp. 
154. 

*i  Pool  V.  Wedemeyer,  5(5  Tex.  287. 

♦  2  Bassott  V.  BertoreUi,  22  S.  W.  423,  92  Tenn.  548. 

4  3  Davis  V.  Livingston,  29  Cal.  283. 
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given  by  a  material  man  who  claims  a  lien  is  sufficient  when  it  states 
the  amount  claimed  to  be  due,  and  that  the  same  is  unpaid,  without 
containing  the  words  of  the  statute,  "over  and  above  all  payments 
or  off-sets."**  The  notice  must  be  signed  in  order  to  be  of  any 
effect;  **  but  a  notice  by  a  firm  of  its  claim,  signed  in  the  pivsence 
and  by  authority  of  the  firm,  though  not  individually  by  one  of  the 
m^nbers,  is  sufficient  compliance  with  a  statute  requiring  "the  jour- 
neyman or  laborer  or  material  man  to  give  notice  in  writing  to  the 
owner."  *®  A  signature  by  the  claimant's  attorneys  in  their  own 
names  is  not  sufficient.*^  The  Indiana  statutes  declare,  in  one  sec- 
tion, that  a  notice  of  intention  to  acquire  a  mechanic's  lien  must 
specify  the  amount  of  the  claim  and  a  description  of  the  property; 
and,  in  another  section,  that  a  material  man  must  notify  the  owner 
of  the  land  of  his  intention  to  furnish  material  in  order  to  acquire 
a  lien.  It  has  been  held  that  a  notice  of  lien,  given  under  the  former 
section,  need  not  state  that  the  claimant  notified  the  owner  of  his 
intention  to  furnish  the  materials  as  prescribed  in  the  latter  one.** 

A  notice  by  one  furnishing  materials  to  a  subcontractor  is  not 
vitiated  by  failure  to  name  the  contractor,  where*  the  statute  un- 
der which  it  is  given  only  requires  the  lien  claimant  to  notify  the 
owner  of  the  amount  due  him,  and  from  whom  it  is  due.*°  But, 
where  the  statute  requires  the  notice  to  state  "for  what  and  from 
whom"  the  amount  claimed  is  owing,  a  notice  by  a  material  man 
in  the  second  degree,  that  he  claimed  a  certain  amount  for  materials 
furnished  to  build  a  house  on  a  attain  lot,  is  not  sufficient*^ 

**  Whittier  v.  Logus,  11  Pac.  305,  13  Or.  546. 

4»  Wetenkamp  v.  BlUlgh,  27  111.  App.  585;  Schulenburg  v.  Bascom,  38  Mo. 
188.  The  omission  to  sign  is  not  cured  by  the  fact  that  the  claimant's  name 
appears  in  the  body  of  the  notice.     Davis  v.  Livingston,  29  CaL  286. 

4«  WUliams  V.  Bradford  (N.  J.  Ch.)  21  AU.  331. 

4T  Towner  v.  Remick,  19  Mo.  App.  205. 

48  Adams  v.  Shaffer,  31  N.  E.  1108,  132  Ind.  331.  The  personal  liabiUty  of 
the  owner  to  a  material  man,  given  by  section  (HI),  p.  S66,  2  Rev.  St.  Ind.  1876, 
and  the  lien  on  the  property  accorded  by  section  650,  are  distinct  and  hidependent 
remedies.  To  hold  the  owner,  a  notice  to  that  effect,  and  not  a  notice  of  inten- 
tion to  create  a  lien,  is  necessary.  Crawford  v.  Crockett,  55  Ind.  220;  Barker 
V.  Buell,  35  Ind.  297;   O'HaUoran  v.  Leachey,  39  Ind.  150. 

*»  Downey  v.  Higgs,  41  Mo.  App.  215. 

so  Hudmou  v.  TrammeU  (Ala.)  6  South.  4. 
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§  358.  Where  the  statute  requires  the  notice  to  be  a  copy  of 
the  verified  claim  that  has  been  filed,  service  of  a  copy  of  the  claim 
omitting  thfe  verification  is  insufficient;'^^  and,  where  the  notice 
should  state  that  the  lien  claim  has  been  filed,  a  notice  merely  stat- 
ing that  a  lien  is  claimed  is  insufficient.**  A  notice  to  the  owner, 
stating  merely  the  intention  to  claim  the  benefit  of  the  lien  provided 
for  materials  furnished  and  work  done  for  and  about  the  erection 
and  construction  of  the  building  described,  not  stating  the  nature 
and  kind  of  materials,  nor  the  amount  claimed,  nor  referring  to  a 
claim  filed,  is  not  sufficient  in  Maryland.*^  And  under  a  statute 
which  provides  that,  whenever  the  original  contractor  shall  desire 
to  draw  any  money  from  the  owner,  he  shall  deliver  to  the  owner  a 
statement  under  oath  of  the  number  and  name  of  every  subcon- 
tractor, mechanic,  or  workman,  giving  the  rate  of  wages,  or  the  terms 
of  contract,  and  how  much  is  due  to  them,  a  statement  which  fails 
to  give  the  rate  of  wages,  or  the  tenns  of  the  contracts,  or  how  much 
had  been  paid  to  each  person  employed,  but  which  merely  states  the 
names  of  the  persons  employed,  and  the  total  amount  due  them,  is 
not  good.'* 

Error  in  Notice. 

§  359.  The  notice  should  state  the  true  amount  due,  and  an 
error  in  this  respect,  caused  by  claiming  too  much,  has  been  held 
fatal;  °*  but  it  has  been  held  in  Texas  that  one  who  p^^ormed  work 
on  buildings  owned  by  different  persons,  erected  under  separate  con- 
tracts, is  not  deprived  of  his  lien  merely  because  the  notice  served 
on  the  owners  included  the  amounts  owing  for  labor  and  material  on 
all  the  buildings,  where  no  one  was  prejudiced  by  the  irregular- 
ity.**  A  notice  addressed  to  a  corporation  is  not  invalidated  by 
slight  errors  in  stating  the  corporate  name.    Thus,  a  notice  to  the 

Bi  Cream  City  Furniture  Co.  v.  Squler  (Com.  PL)  21  N.  Y.  Supp.  972;  Rice  v. 
Carmicbael,  34  Pac.  lOJO,  4  Colo.  App.  H4. 

»«  Merrltt  v.  Hopkins  (Iowa)  65  N.  W.  1015. 

B»  Thomas  v.  Barber,  10  Md.  380. 

B4  Wieska  v.  Imroth,  43  111.  App.  357. 

B5  Reeve  v.  Elmendorf,  38  N.  J.  Law,  125;  MePherson  v.  Walton,  11  Atl.  21, 
42  N.  J.  Eq.  282.  In  California  the  lien  is  forfeited  in  case  the  notice  is  willfully 
false.     Schallert-Ganahl  Lumber  Co.  v.  Neal,  27  Pac.  743,  91  Cal.  362. 

56  Brenenian  v.  Lumber  Co.  (Tex.  Civ.  App.)  34  S.  W.  198. 
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'^Iron  Monntain  Railroad  Company"  has  been  held  good  as  against 
the  *^St.  Louis  and  Iron  Monntain  Railroad  Oompany";  ^^  and  where 
a  notice  of  a  subcontractor's  lien  on  a  railroad  was  addressed  to  the 
president  of  the  "St.  Louis  and  Peoria  Railroad  Company,"  but 
claimed  a  lien  for  work  done  "for  the  said  Chicago  and  Peoria  Rail- 
road Company,"  while  the  copy  of  contract  attached  to  the  notice 
clearly  showed  that  the  work  was  done  on  the  "St.  Louis  and  Peoria 
Railroad,"  it  was  held  that  the  notice  was  sufficient  to  charge  the 
**St.  IjOuIs  and  Peoria  Railroad  Company",  the  words  "Chicago  and 
Peoria"  being  mere  surplusage. '^^  But  a  notice  addressed  to  "The 
St.  Mary's  Female  Orphan  Asylum"  is  not  sufficient  to  fix  a  lien  upon 
the  property  of  "The  Sisters  of  Charity  of  St.  Joseph."  "  The  notice 
of  n  mechanic's  lien  claim  given  to  the  owner  by  a  subcontractor  is 
not  invalidated  by  a  partial  misdescription  of  the  premises,  if,  upon 
the  rejection  thereof  as  surplusage,  enough  will  remain  in  the  notice 
to  identify  the  building  sought  to  be  charged,  so  that  the  owner 
could  not  have  been  misled.*® 

Notice  by  Subcontractor. 

§  360.  Where  the  statute  relating  to  mechanics*  liens  and  their 
enforcement  upon  buildings  makes  no  distinction  between  a  con- 
tractor and  a  subcontractor,  as  n  gards  the  statement  of  the  amount 
due  required  to  be  made,  a  subcontractor  need  make  no  more  spe- 
cific statement  than  a  contractor.*^  Thus,  the  fact  that  the  sub- 
contractor made  out  the  statement  of  his  account  as  thougli  to  en- 
force the  lien  of  a  principal  contractor  would  not  defeat  his  lien, 
where  it  appears  that  the  owner  has  not  been  misled  to  his  preju- 
dice.** A  notice  of  claim  of  lien  by  subcontractors  to  the  owner 
"that  we  will  proceed  to  take  a  mechanic's  lien  on  your  house  and 
lot  in  Johnson  City,  Tenn.,  for  work  and  materials  furnished  in 
erecting  your  house,  unless  said  claim  is  paid,"  has  been  held  suffl- 
cienty  although  not  to  be  commended.*' 

•7  Peters  v.  Railroad  Co.,  24  Mo.  586. 

««  St  Louis  &  P.  R.  Co.  V.  Kerr,  38  N.  E.  638,  153  lU.  182. 

i«  Kenly  v.  Sisters  of  Charity,  63  Md.  306. 

••  Bambridc  v.  King,  59  Mo.  App.  284. 

•I  Wescott  T.  Banker,  22  AU.  888,  83  Me.  499. 

•«  Buckley  t.  Taylor,  11  S:  W.  281,  51  Ark.  302. 

•«  Reeres  v.  Henderson,  18  S.  W.  242,  90  Tenn.  521. 
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Under  a  statute  requiring  a  subcontractor  to  serve  on  the  owner 
an  attested  copv  of  his  account,  an  account  verified  Yfy  the  claimajit's 
own  oath  that  the  balance  of  such  account  is  justly  due  him  from 
the  contractor  for  labor  done  or  materials  furnished  to  him  under  his 
contract  for  the  erection  or  furnishing  the  building  is  sufficient'* 
But  under  a  statute  making  it  the  duty  of  railroad  companies,  where 
labor  or  materials  are  furnished  to  a  contractor  for  repairing  or 
constructing  a  road,  to  see  that  such  laborers  or  material  men  are 
paid  before  payment  is  made  to  the  contractor,  providing  notice  is 
given  the  company,  with  a  'T)ill  of  items"  of  the  material  and  labor 
furnished  to  the  contractor,  stating  the  amount  claimed,  and  when 
the  "claim  shall  be  due,"  a  notice  claiming  a  certain  amount  "as  a 
balance  due  for  work"  for  a  certain  month,  without  specifying  the 
kind  of  labor  performed,  the  date  of  performance,  the  rate  per  day, 
or  how  much  had  been  paid,  is  not  sufficient.*' 

A  subcontractor's  notice  should  be  addressed  to  the  owner.  A  no- 
tice addressed  to  the  owner's  husband  is  not  good.'*  A  statute  pro- 
viding that  subcontractors  shall  give  notice  to  the  owner,  at  the 
time  of  furnishing  any  material  or  performing  any  labor,  of  the 
probable  value  thereof,  means  that  the  employer  should  be  notified 
of  some  particular  sum  approximating  the  value,  which  requirement 
must  be  strictly  complied  with.'^  Where  a  subcontractor  serves 
three  different  notices  for  the  same  demand,  each  notice  must  stand 
on  its  own  merits,  and  cannot  be  helped  by  the  others.*' 

Service  of  Notice — On  Whom  Made. 

§  361.  Where  the  land  belongs  to  two  owners,  notice  of  lien  should 
be  served  on  both  of  them.'®    In  case  of  sale  it  would  also  be  the 

•4  Donaldson  v.  Wood,  22  Wend.  400:   Collins  v.  Ellis,  21  Wend.  307. 

«5  QuackenbiiBh  v.  Railway  Co.,  51  N.  W.  883,  91  Mich.  308. 

««  I^egnard  v.  Armstrong,  18  HI.  App.  549. 

«T  Whiteside  v.  Leboher,  17  Pao.  548,  7  Mont.  473. 

« 8  Davis  v.  Livingston,  29  Cal.  283. 

69  Towner  v.  Remlck,  19  Mo.  App.  205.  But  under  a  statute  providing  that 
the  notice  of  lien  be  served  on  every  person  for  whose  immediate  use,  enjoy- 
ment, or  benefit  the  building  shall  be  made,  his  agent  or  either  of  them, 
service  on  one  who  held  the  title  as  trustee  for  himself  and  another,  who 
signed  the  building  contract  as  trustee,  and  who  supervised  the  construction, 
is  sufficient;  his  acknowledgment  of  service  reciting  that  it  was  for  himself' 
and  the  other.    Grac«  v.  Nesbltt,  18  S.  W.  1118,  109  Mo.  9. 
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flafer  plan  to  serve  both  vendor  and  vendee,  since  service  on  an 
unnecessary  party  could  do  no  barm,  wbile  failure  to  serve  tbe 
proper  party  would  be  fatal.  In  Colorado  it  is  held  that  the  pur- 
chaser of  lands  whereon  the  vendor  has  contracted  for  a  building, 
in  process  of  construction  at  the  time  of  the  sale,  is  the  owner  to 
be  notified  of  the  filing  of  a  subcontractor's  lien,  since  it  is  his  title 
that  will  be  clouded  by  such  lien;  ^®  ^nd  in  Georgia,  under  a  statute 
providing  that,  to  foreclose  under  certain  liens,  "there  must  be  a 
demand  on  the  owner,  agent,  or  lessee  of  the  property  for  payment " 
a  demand  on  one  who  owned  the  property  when  the  debt  was  con- 
tracted, but  has  sold,  is  insufficient;^^  while  in  Missouri  the  rule 
is  laid  down  that  the  owner  at  the  time  the  lien  attached  is  the 
person  on  whom  the  notice  ought  to  be  served."'*  Where  the  land 
on  which  the  lien  is  claimed  belongs  to  a  married  woman,  the 
notice  should  be  ser\'ed  on  her,  not  on  her  husband.'*  Where  a  lien 
was  claimed  for  building  a  Roman  Catholic  church  on  land  the 
title  to  which  stood  in  the  name  of  the  bishop,  the  contractor  hav- 
ing been  employed  by  the  parish  priest,  it  was  held  that  the  notice  of 
lien  should  be  served  on  the  bishop,  and  not  on  the  priest.'* 

Mode  of  Service. 

§  362.  Service  of  a  written  notice  must  be  actual  personal  serv- 
ice, unless  the  statute  provides  for  some  mode  of  constructive  serv- 
ice.'* The  notice  should  be  left  in  the  hands  of  the  owner.  Merely 
showing  it  to  him,'*  or  leaving  it  at  his  house,  is  not  enough." 

TO  Rice  V.  Carmlchael,  34  Pac.  1010,  4  Colo.  App.  84. 

TiAflcen  V.  Peck,  72  Ga.  434. 

Ts  Knbleman  v.  Scbuler,  35  Mo.  142.  In  Koenig  v.  Boehme,  14  Mo.  App. 
598,  it  is  said  that  such  notice  is  properly  ^iven  to  the  one  who  was  the 
owner  when  the  work  was  begun,  although  be  has  since  ceased  to  own  it. 

7  3  Shafer  v.  Arcbbold,  18  N.  E.  56,  116  Ind.  29;  Legnard  v.  Armstrong,  18 
HI.  App.  549;   Ck)nway  v.  Crock,  6G  Md.  290,  7  Atl.  402. 

74  Gross  V.  Butler,  72  Ga.  187. 

7B  Carney  v.  Tully,  74  111.  375;  Ryan  v.  Kelly,  9  Mo.  App.  396. 

There  are  some  decisions  in  Missouri  to  the  effect  that  personal  service  is 
nnnecessary,  and  that  tbe  mode  of  service  is  immaterial  provided  it  is  shown 
that  tbe  owner  did  in  fact  receive  the  notice.  Miller  v.  Hoffman,  2G  Mo.  App. 
202;  L.  H.  Rumsey  Manurg  Co.  v.  Baker,  35  Mo.  App.  217. 

T  Stewart  v.  Christy,  15  La.  Ann.  325;  Kenly  v.  Sisters  of  Charity,  63 
Hd.  306. 

7T  Ryan  V.  Kelly,  9  Mo.  App.  396. 
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An  affidavit  of  service  on  the  owner,  stating  that  the  notice  was  de- 
ll veiled  to  him  personally,  shows  good  service/*  Service  by  mail  is 
insufficient.' •  Under  a  statute  providing  that  a  notice  of  the  lien 
filed  shall  within  10  davs  be  served  on  the  owner  or  Ici^see  if  he 
can  be  found  in  the  county,  or,  in  case  of  his  absence  from  the 
county,  then  a  copy  on  his  agent  within  the  county,  and,  if  neither 
can  be  found  within  the  county,,  a  copy  of  such  notice  shall  be  posted 
on  the  building,  service  of  notice  at  a  place  outside  the  coimty  is 
insufficient.*®  Service  of  notice  by  delivering  a  copy  to  the  owner 
is  sufficient.     It  is  not  necessary  to  give  him  a  duplicate  original.** 

Service  on  Corporation. 

§  363.  In  the  absence  of  any  statutory  direction  as  to  the  man- 
ner of  serving  lien  notices  on  corporations,  the  rule  is  that,  when 
service  cannot  be  had  on  the  chief  officer  or  managing  agent  of  the 
corporation,  service  on  any  officer,  such  as  the  secretary,  whose  posi- 
tion would  make  it  his  duty  to  communicate  such  notice  to  the 

board  of  directors  or  the  president,  is  sufficient.**    A  subcontractor 

• 

may  serve  his  notice  on  an  officer  authorized  to  execute  the  con- 
tract, and  to  settle  with  the  subcontractors.^*  Under  a  statute  al- 
lowing the  notice  to  be  served  on  the  secretary  ov  other  officer,  serv- 
ice on  a  director  is  sufficient.*^  In  Missouri,  station  agents  of  a  for- 
eign itiilroad  company  ai'e  considered  so  far  its  representatives  as 
to  make  service  on  them  of  notices  of  lien  good  as  against  the  com- 
pany, under  a  statute  requiring  service  of  notice  "on  the  person  or 
corporation  owning  or  operating"  the  road.*^  But  a  notice  to  secure 
a  lien  is  not  sufficiently  served  on  a  railroad  corporation  when  it  is 
served  on  one  who  merely  has  desk  room  in  the  business  office  of 
the  corporation,  but  who  has  no  connection  with  its  affairs.**    And 

TsBourget  v.  Donaldson,  47  N.  W.  32G,  83  Mich.  47a 
7 »  Carney  v.  Tully,  74  111.  375;    Hannah  &  Lay  Mercantile  Co.  v.  Mosser 
CMich.)  02  N.  W.  1120. 
80  Hannah  &  Lay  Mercantile  Co.  v.  Mosaer  (Mich.)  62  N.  W.  1120. 
•1  Kelley  v.  City  of  Syracuse,  31  N.  Y.  Snpp.  283,  10  Misc.  Rep.  300. 
•2  Heltzell  V.  Railroad  Co.,  77  Mo.  315. 
ss  Dunn  y.  Rankin,  27  Ohio  St.  132. 
»*  Scioto  VaUey  Ry.  Co.  v.  McCoy,  42  Ohio  St.  251. 
SB  Morgan  y.  Railroad  Co.,  76  Mo.  161. 
••  Heltzell  V.  Railroad  Co.,  77  Mo.  482. 
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notice  to  the  aj;ent  of  a  railroad  company,  whose  principal  place  of 
business  is  in  a  county  otlier  than  that  in  which  the  agent  resides, 
is  not  sullicient  notice  to  the  company,  as  owner,  of  a  claim  for  a 
lien  for  materials  furnished  for  a  building  on  the  company's  land 
in  the  agent's  county,  under  a  statute  pro\nding  for  such  lien  "upon 
written  notice  given  to''  the  owner/^ 

The  requirements  of  the  New  York  act  as  to  liens  on  city  school- 
houses,  that  notice  of  claim  should  be  filed  with  the  head  of  the  de- 
partment having  the  work  in  charge,  and  with  the  financial  officer 
of  the  city,  is  complied  with,  in  New  York  City,  by  filing  the  notice 
with  the  clerk  of  the  board  of  education,  and  with  the  comptroller.®* 

Under  a  statute  requiring  the  claimant  of  a  lien  for  railway  con- 
struction to  serve  a  statement  on  the  owner  of  the  property,  his 
agent  or  trustee,  service  by  delivery  to  the  clerk  of  the  superintend- 
ent of  the  owner  is  insufficient,  in  the  absence  of  evidence  that  the 
statement  was  delivered  by  him  to  the  superintendent.*" 

Service  on  Owner's  A^ent. 

§  364.  The  difficulty  of  obtaining  personal  service  on  the  owner 
in  all  cases  has  induced  the  legislatures  of  many  states  to  provide 
that  lien  notices  may  be  served  on  the  owner's  agent.  In  such  case, 
the  notice,  although  served  on  the  agent,  should  still  be  addi^ssed 
to  the  owner,  since  he  is  the  party  to  be  notified.*^  A  resident  who 
is  charged  by  a  nonresident  landowner  with  the  duty  of  approving 
all  bills  before  they  are  paid  is  the  owner's  agent,  within  the  mean- 
ing of  a  statute  allowing  lien  notices  to  be  served  on  agents;  "^  but 
the  mere  fact  that  a  person  acted  as  agent  for  a  landowner  in  set- 
tling a  building  contract,  and  in  making  some  payments  thereon, 

»•  Pon  V.  Railroad  Co.,  10  S.  E.  744,  84  Ga.  311. 

••  Bell  V.  Vanderbllt,  12  Daly  (N.  Y.)  467,  67  How.  Prac.  (N.  Y.)  332. 

«»  Union  Pac.  Ry.  Co.  v.  Davidson  (Colo.  Sup.)  39  Pac.  1095. 

»•  Wickham  v.  Monroe,  57  N.  W.  434,  89  Iowa.  666;  Leonard  v.  Armstrong, 
18  lU.  App.  549. 

But  it  has  been  beld  in  Missouri  that,  under  a  statute  requiring  notice  of  a 
me<*lianic'8  lien  to  be  served  either  on  the  owner  of  the  property  or  on  his 
a^ent.  service  upon  the  agent  as  owner  Is  sufficient  Shaw  y.  Bryan,  89  Mo. 
App.  523. 

»i  Johnson  v.  Building  Co.,  23  Mo.  App.  546. 
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does  not  make  him  the  owner's  agent  to  accept  a  notice  of  me- 
chanic's lien.**  And,  under  a  requirement  that  the  owner  or  his 
agent  shall  receive  notice,  a  notice  given  to  an  agent  whose  powers 
are  limited  to  renting  offices  in  the  building  during  the  owner's  ab- 
sence is  not  sufficient."*  Where  a  husband  acts  for  his  wife  in  build- 
ing a  house  on  her  land,  notice  of  lien  may  be  served  on  him  as  her 
agent.®*  Service  of  a  written  notice  of  the  filing  of  a  claim  for  a 
mechanic's  lien  on  an  attorney  who  is  intrusted  by  the  owner  with  the 
business  of  adjusting  the  claims  of  the  contractor  and  subcontractors 
is  service  on  an  "agent"  of  the  owner.®" 

Constructive  Service. 

§  365.  In  some  states,  constructive  service  of  lien  notices  is  per- 
mitted. Where  the  statute  provides  that  the  notice  may  be  posted 
on  the  premises  in  cases  where  it  cannot  be  personally  served  uiK>n 
the  ow^ner,  such  substituted  service  is  good  only  where  it  is  af- 
firmatively shown  that  personal  service  was  impossible.  The  facts 
that  the  claimant  was  not  satisfied  as  to  the  title,  and  that  he  thought 
it  safer  to  post  the  notice  on  the  building,  are  not  enough.**  It  has 
been  held  in  Iowa,  under  a  statute  requiring  the  written  settlement 
between  contractor  and  subcontractor  to  be  given  to  the  owner,  but 
not  specifying  how  or  when  it  should  be  given,  that  filing  such  set- 
tlement with  the  county  clerk  within  the  time  allowed  for  filing 
liens  was  a  sufficient  service  of  it  on  the  owner.*' 

By  Whom  Served. 

§  366.  Lien  notices  are  usually  served  by  the  claimant  himself. 
Not  being  process,  they  need  not  be  served  by  aji  officer,*'  though 

»2  Anderson  v.  Volmer,  83  Mo.  403. 

»3  Henry  v.  Bunker,  22  Mo.  App.  650. 

e*  Jarden  v.  Pumphrey,  36  Md.  361.  But,  if  it  does  not  appear  that  he  was  in 
fact  lier  agent,  service  on  him  will  be  unavailing.  Conway  v.  Crook,  7  Atl. 
402,  66  Md.  290. 

»6  Wickham  V.  Monroe,  57  N.  W.  434,  89  Iowa,  666, 

»«  Kenly  v.  Sisters  of  Charity,  63  Md.  309. 

©T  Bundy  v.  Railroad  Co.,  49  Iowa,  207. 

»8  Bassett  v.  Bertorelli,  22  S.  W.  423,  92  Tenn.  548. 
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In  some  cases  the  statute  declares  that  they  may  be  served  by  a 
sheriff  or  constable.®*  The  general  rule  is  that,  where  the  law  does 
not  provide  how  the  notice  shall  be  served,  it  may  be  served  by  any 
one  who  would  be  a  competent  witness.^®* 


Effect  of  Notice. 

§  367.  The  effect  of  the  notice  is  to  fix  the  rights  of  the  parties. 
An  owner  who  has  been  duly  notified  cannot  plead,  in  defense  to 
the  lien,  payments  thereafter  made  by  him.*®^  In  case  of  subcon- 
tractors and  material  men  in  the  second  degree,  the  lien,  as  a  gen- 
eral rule,  attaches  on  service  of  the  notice.^®'    And,  where  notice 

•»Jeure  v.  Perkins,  29  Iowa,  262. 

looHassett  v.  Rust,  64  Mo.  325. 

101  Bubs  Lumber  &  Mill  Co.  t.  Roggenkarap  (Cal.)  35  Pac.  643;  Morehouse 
V.  Moulding,  74  lU.  322;  Robinson  v.  Insurance  Co.,  8  N.  W.  314,  55  Iowa,  489; 
Budd  V.  Trustees,  16  Atl.  194,  51  N.  J.  Law,  36;  Anderson  v.  Huff,  23  Atl. 
654,  49  N.  J.  Eq.  349. 

There  are  some  exceptions  to  this  rule,  as  where  subsequent  payments  are 
made  to  the  contractor's  creditors  pursuant  to  orders  previously  accepted  (St. 
Louis  Nat.  Stock  Yards  t.  O'Beilly,  85  111.  546),  or  in  obedience  to  a  writ  of 
garnishment  previously  served  (Bell  v.  Burke,  15  S.  E.  705,  89  Ga.  772). 
And  under  the  California  mechanic's  lien  law  as  it  existed  prior  to  March  18, 
1885,  if  the  owner  of  property  erecting  a  building  paid  the  original  contractor, 
in  good  faith,  all  that  remained  due  on  the  contract,  in  pursuance  of  its  terms, 
and  before  any  mechanics'  liens  were  tiled,  his  property  would  no  longer  be 
liable  for  the  claims  of  mechanics  and  material  men,  notwithstanding  they 
subsequently  filed  liens  for  debts  due  them  by  the  contractor;  and  a  notice 
in  writing,  given  prior  to  such  fijml  payment,  that  the  contractor  owed  the 
party  so  giving  notice  a  specified  sum  for  labor  and  materials,  would  not, 
under  such  law,  affect  the  rights  of  the  parties,  nor  impose  on  the  owner  the 
duty  of  retaining  a  portion  of  the  contract  price  to  satisfy  any  lien  which 
such  party  might  subsequently  file.    McCants  v.  Bush,  11  Pac.  601,  70  Cal.  125. 

102  Cahoon  v.  Levy,  6  Cal.  295;  Brennan  v.  Marsh,  10  Cal.  435;  Wells  v. 
Cahn,  51  Cal.  423;  Eastman  v.  Newman,  59  N.  H.  581;  Superintendent  of 
Schools  V.  Heath,  15  N.  J.  Eq.  22;  Reeves  v.  Henderson,  18  S.  W.  242,  90 
Tenn.  521.    See  ante,  §  64. 

In  the  case  of  Tuttle  v.  Montford,  7  Cal.  358,  it  was  held  that,  if  the 
proper  notice  be  filed,  the  lien  of  a  subcontractor  attaches  from  the  time  of 
the  commencement  of  service  rendered,  thus  superseding  the  rights  of  gen- 
eral creditors  of  the  first  contractor,  who  have  garnished  the  debt  in  the  em- 

(355) 


§   368  MECHANICS'   LIENS.  (Ch.   12 

is  required  by  the  statute,  failure  to  serve  it  invalidates  the  lien.**' 
The  objection  to  the  lien  on  this  ground,  however,  must  be  season- 
ably made  on  the  trial  of  the  suit  to  foreclose  the  lien,  or  it  will 
be  waived.*®* 

§  368.  A  subcontractor  who  serves  notice  on  the  owner  acquires 
no  general  lien  on  the  whole  fund  in  the  owner's  hands,  but  what 
amounts  to  a  specific  appropriation  of  a  part  sufficient  to  pay  his 
account.    The  owner  may  pay  over  the  balance  to  the  original  con- 

ployer's  hands;  but  it  is  difficult  to  reconcile  this  case  with  the  other  Gall- 
foruia  decisions  above  cited. 

108  Greeley,  S.  L.  &  P.  R.  Co.  v.  Harris,  20  Pac.  701,  12  Colo.  22G;  Naughten 
V.  Palmer,  46  111.  App.  574;  Parker  v.  Dillinpham,  29  N.  E.  233,  129  Ind. 
542;  Shafer  v.  Archbold,  18  N.  E.  50,  116  Ind.  29;  Walker  v.  Queal,  58  N.  W. 
1083,  91  Iowa,  704;  Moores  v.  Hein,  9  La.  Ann.  549;  Wehr  v.  Shryock,  55 
Md.  334;  Robbins  v.  Blevins,  109  Mass.  219;  Donaher  v.  City  of  Boston,  126 
Mass.  309;  Ellen  wood  v.  Burgess,  11  N.  E.  755,  144  Mass.  534;  Eastman  v. 
Newman,  59  N.  H.  581;  Moss  v.  Greenberg,  3  Pa.  Dlst.  R.  247,  34  Wkly. 
Notes  Cas.  83;  Dreibelbis  v.  Seazholtz,  8  Pa.  Co.  Ct.  R.  055;  Lee  v.  Phelps, 
54  Tex.  307. 

But  in  New  York,  under  a  statute  which  declares  that  the  lien  is  created  by 
filling  the  claim,  it  has  been  held  that  service  of  notice  by  the  subcontiTictor 
on  the  owner  is  only  necessary  to  prevent  payments  by  the  owner  to  the 
contractor,  and  Is  not  essential  to  the  validity  of  the  lien.  Hall  v.  Sheehan, 
69  N.  Y.  618;   Kenney  v.  Apgar,  93  N.  Y.  551. 

The  assignee  of  moneys  due  and  to  become  due  under  a  contract  made  by 
the  assignor  with  the  city  of  New  York  cannot  recover  the  balance  due  on 
the  contract  to  the  exclusion  of  a  subcontractor  who  failed  to  file  his  notice 
of  claim  with  the  commissioner  of  public  works,  the  officer  designated  in  the 
contract  as  the  one  to  receive  such  notices,  but  who  did  file  it  with  the  comp- 
troUer,  by  whom  it  was  received  and  acknowledged  on  behalf  of  the  city. 
The  assignee,  having  advanced  the  money  prior  to  the  performance  of  the 
contract,  was  not  misled  by  the  failure  to  give  notice  to  the  proper  officer, 
and  therefore  can  equitably  claim  only  the  balance  due  the  assignor  after 
paying  all  Just  claims  against  him  of  which  the  city  had  actual  notice. 
Mechanics*  &  Traders*  Nat.  Bank  v.  Winant,  25  N.  E.  262,  123  N.  Y.  265,  re- 
versing 1  N.  Y.  Supp.  659,  49  Hun,  607. 

In  Pennsylvania  the  failure  of  laborers  claiming  a  general  lien  to  give 
notice  to  the  sheriff  of  their  claims  before  he  sells  the  property  he  has  levied 
on  postpones  their  claims  to  the  liens  of  mechanics  on  the  property.  Stichler 
V.  Malley,  94  Pa.  St.  82. 

104  stryker  v.  Cassldy,  76  N.  Y.  50. 
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tractor.*®"  And,  where  the  notice  given  to  the  owner  by  a  material 
man  is  for  a  claim  not  within  the  purview  of  the  statute,  the  con- 
tractor's neglect  to  dispute  the  account  does  not  render  it  a  lien.^®* 
Under  a  statute  providing  that  if,  after  the  workman  has  given 
notice  of  his  demand  to  the  owner,  the  contractor  fails  in  10  days  to 
settle  the  demand,  or  to  agrea  in  writing  to  submit  the  matter  to 
arbitration,  the  owner  becomt  s  liable  to  pay  the  demand,  no  matter 
what  the  state  of  accounts  may  be  between  the  mechanic  and  con- 
tractor, it  has  been  held  that  the  offer  to  arbitrate  must  be  in  writ- 
ing, although  the  statute  did  not  expressly  so  declare.^^^  And  un- 
der a  statute  declaring  that  no  lien  shall  attach  for  material  fur- 
nished unless  the  material  man,  within  60  days  after  thi*  material  is 
placed  on  the  land,  shall  give  notice  in  writing  to  the  landowners, 
if  they  be  not  the  purchasers  of  the  material,  that  he  intends  to 
claim  the  lien,  it  is  held  that,  though  material  is  furnished  under  an 
entire  contract  between  the  material  man  and  the  contractor,  to 
which  the  landowner  is  a  stranger,  the  lien  will  attach  only  for  that 
material  furnished  within  60  days  of  the  giving  of  the  notice,  and 
will  not  extend  back  to  the  commencement  of  the  furnishing  under 
the  contract.  ^'^^ 

Time  of  Serving  Notice. 

§  309.  The  time  at  which  the  notice  of  lien  should  be  served  varies 
greatly  under  different  statutes.  Sometimes  it  is  necessary  to  serve 
it  before  beginning  work.  Sometimes  it  cannot  be  served  until 
after  the  work  is  done.  In  the  case  of  subcontractors  and  material 
men  in  the  second  degree,  it  is  important  that  the  notice  should  be 
served  before  the  owner  has  settled  with  the  contractor;  since,  as  a 
general  rule,  payments  made  to  the  contractor  in  good  faith,  as  well 
as  assignments  by  him  and  garnishments  by  his  creditors,  cut  out 
the  lien  of  a  subcontractor  or  material  man  in  the  second  degree 
whose  notice  had  not  been  served  when  the  payment  was  made,  the 
assignment  executed,  or  the  garnishment  served.*®*    And  the  fact 

los  McCuUom  v.  Richardson,  2  Handy  (Ohio)  274. 
lot  Burst  V.  Jackson,  10  Barb.  (N.  Y.)  219. 
107  Monteith  v.  Evans,  3  Sandf.  (N.  Y.)  65. 
»••  Newell  V.  Machine  Co.,  20  Atl.  158,  17  R,  I.  74. 

100  Conboy  v.  Frlcke,  50  Ala.  414;   McAlpin  v.  Duncan,  16  Cal.  126;   Wells 
V.  Cahn,  51  Cal.  423;   Wiggins  v.  Bridge,  11  Pac.  754,  70  Cal.  437;    Kerck- 
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that  such  payment  was  made  to  a  creditor  of  the  contractor  upon 
the  false  representation  of  such  creditor  that  he  had  assumed  all  the 
contractor's  debts  does  not  make  the  payment  fraudulent  as  against 
the  subcontractors,  since  the  owner  is  not  obliged  to  protect  them 
until  they  give  him  the  statutory  notice.^ ^®  The  above  rule,  how- 
ever, like  most  rules  of  law  pertaining  to  mechanics'  liens,  is  not 
without  exceptions.  Thus,  it  has  been  held  in  Illinois  that  all  pay- 
ments made  by  the  owner  to  the  contractor  within  the  20  days  of 
completion  of  the  subcontract  allowed  for  the  subcontracts  to  give 
the  owner  notice  will  be  regarded  as  having  been  improperly  made, 
if  made  to  the  prejudice  of  the  interests  of  the  subcontractor,  and 
will  not  defeat  his  right  to  enforce  payment  from  the  owner,  even 
though  such  payments  were  made  before  the  subcontractor  had 
served  notice  on  the  owner.* *^  In  Iowa  the  courts  have  held  that 
where  the  owner  knows  that  the  contractor  has  bought  lumber, 
and  that  the  time  within  which  the  lumber  dealer  may  serve  notice 
on  him  has  not  expired,  he  cannot  relieve  himself  of  liability  to  the 
latter  by  paying  the  contractor  during  that  time,  even  though  the 

hoff  Cuzner  Mill  &  Lumber  Co.  v.  Cummiugs,  24  Pac.  814,  8C  Cal.  22;  Bell 
T.  Burke,  15  S.  E.  705,  89  Ga.  772;  Schultz  v.  Hay,  62  111.  157;  St.  Louis  Nat. 
Stock  Yards  v.  O'Reilly,  85  111.  540;  Shaw  v.  Manufacturing  Co..  33  N.  E. 
870,  144  111.  520,  reversing  Chicago  Sash,  Door  &  Blind  Manufg  Co.  v. 
Shaw,  44  111.  App.  618;  Nesbitt  v.  Dickovor,  22  111.  App.  140;  Cutler  v.  Mc- 
cormick, 48  Iowa,  406;  Stewart  v.  Wright,  3  N.  W.  144,  52  Iowa,  335;  Rob- 
inson V.  Insurance  Co.,  8  N.  W.  314.  5.">  Iowa,  489;  Moores  v.  Wire,  8  La. 
Ann.  382;  Rousselot  v.  Klrwin,  Id.  3(J0;  State  v.  Recorder  of  Mortgages,  25 
Ija.  Ann.  61;  Herrin  v.  Warren,  61  Miss.  509;  Burnett  v.  Mayor,  etc.,  31  N. 
J.  Eq.  341;  Craig  v.  Smith,  37  N.  J.  Law,  549;  Parsley  v.  David,  10  S.  E. 
1028,  106  N.  C.  225;  Copeland  v.  Manton.  22  Ohi«  St.  398;  Courtat  v.  Ehr- 
hardt,  28  Wkly.  Law  Bui.  138;  Coleman  v.  Railroad  Co.,  35  Pac.  656,  25  Or. 
286;  Brown  v.  Cramp's  Adm'r,  2  Swan  (Tenn.)  531;  Sens  v.  Trentune,  54 
Tex.  218;  Clark  v.  Gillespie,  8  S.  W.  121^  70  Tex.  513;  CampbeU  v.  Hllde- 
brandt  (Tex.  Sup.)  3  S.  W.  243;  Burt  v.  Parker  Co.,  14  S.  W.  335,  77  Tex.  338; 
Dorestan  v.  Krieg,  29  N.  W.  576.  66  Wis.  604;  Briggs  v.  Lee,  27  Grant  (U. 
C.)  464;  Goddard  v.  Coulson,  10  U.  C.  App.  1;  Truax  v.  Dixon,  17  Ont.  372. 

110  Burt  v.  Parker  Co.,  14  S.  W.  335,  77  Tex.  338. 

111  Havlghorat  v.  Llndberg,  67  111.  463.  This  case  was  decided  under  a 
statute  that  declared  that  "no  payments  to  the  original  contractor  or  his 
order  shall  be  regarded  as  rightfully  made  if  made  In  violation  of  the  rights 
and  interests  of  the  persons  intended  to  be  benefited  by  this  act."  111.  Sess. 
Laws    1869,  p.  257,  S  8. 
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payment  is  due  by  the  terms  of  the  contract.***  In  New  York  a 
payment  by  an  owner  to  a  contractor,  made  with  full  knowledge  of 
a  claim  by  a  material  man  against  the  contractor^  and  within  ten 
days  after  claim  of  lien  has  been  filed,  but  before  notice  has  been 
served,  does  not  protect  the  owner  against  the  lien,  though  the  stat- 
ute provides  that  the  lien  claimant  shall  serve  notice  on  the  owner 
within  10  days  after  filing;  "and,  after  such  service,  such  owner 
or  the  person  in  interest  shall  not  be  protected  in  any  payment  made 
to  subcontractor  or  other  claimant,"  as  the  lien  attaches  on  the  fil- 
ing of  the  claim.***  And  in  Virginia  it  is  held  that,  in  the  absence 
of  any  positive  statutory  requirement,  it  is  not  essential  to  a  sub- 
contractor's lien  that  there  should  be  something  due  the  contractor 
when  the  subcontractor  serves  his  notice.*** 

Under  a  statute  providing  that  a  mechanic  or  material  man  may 
give  written  notice  of  his  claim  to  the  owner  of  the  structure  "at 
any  time,"  and  requiring  the  latter  to  retain,  from  the  money  "due  or 
that  may  become  due"  the  contractor,  a  sufficient  sum  to  answer  claim- 
ant's demand,  the  notice  may  be  served  at  any  time  before  the  money 
is  due,  or  even  after  it  is  due,  if  the  amount  is  still  owed  to  the 
original  contractor.**'  And  in  Texas  the  validity  of  a  material 
man's  lien  is  not  affected  by  the  fact  that  the  notice  stating  an  in- 
tention to  file  a  lien  was  not  given  nntil  after  all  the  material  had 
been  delivered.*  *• 

Service  before  Work  Begins, 

§  370.  In  the  absence  of  any  statutory  requirement  to  that  effect, 
a  subcontractor  or  material  man  in  the  second  degree  need  not 
serve  notice  on  the  owner  in  advance;**^   but  in  several  states  the 

lis  Jones  &  Magee  Lumber  Co.  v.  Murphy,  19  N.  W.  898,  &4  Iowa,  165; 
Othmer  v.  Clifton,  29  N.  W.  767,  69  Iowa,  656. 

ii»  Kelly  V.  Bloomlngdale,  34  N.  E.  919,  139  N.  Y.  343.  affirming  19  N.  Y. 
Supp.  126,  64  Hun,  634. 

ii«  Roanoke  Land  &  Imp.  Co.  v.  Karn,  80  Va.  589. 

ii»  First  Nat.  Bank  v.  Perrls  Irrigation  Dist,  40  Pac.  45,  107  Oal.  55; 
Board  of  Education  v.  Blake  (Cal.)  38  Pac.  536. 

ii«  Land  Mortgage  Bank  of  Texas  v.  Quanah  Hotel  Co.  (Tox.  Civ.  App.) 
32  S.  W.  573;  Wood  v.  Improvement  Co.  (Tex.  Sup.)  31  S.  W.  503. 

iiT  Roanoke  Land  &  Imp.  Co.  v.  Karn.  80  Va.  589;  Shenandoah  Valley  R. 
Co.  V.  Miller,  Id.  821;   Norfolk  &  W.  R.  Co.  v.  Howison.  81  Va.  125. 
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Btatiites  expressly  require  such  notice  to  be  given  at  or  before  the 
time  the  lien  claimant  begins  to  do  work  or  t  »  furnish  materials.^ ^* 
Where,  under  such  a  statute,  the  notice  is  not  served  until  after 
the  claimant  has  begun  to  furnii^h  materials,  it  is  held,  in  Indiana, 
that  he  has  a  lien  for  materials  thereafter  delivered,*''^  and  even  for 
materials  delivered,"  but  not  yet  used,^*®  though  he  has  none  for 
materials  delivered  and  used  before  he  served  his  lien.^^^  In  Massa- 
chusetts it  is  held,  under  a  statute  which  requires  notice  to  be  given 
the  owner  of  a  building  of  the  furnishing  of  material  under  a  con- 
tract with  the  contractor  before  a  lien  in  favor  of  the  material  man 
can  attach,  the  notice  must  be  given  before  any  of  the  materials  are 
furnished  under  the  contract;  and,  if  some  are  furnished  before 
and  some  after  the  giving  of  the  notice,  the  material  man  is  not  en- 
titled  to  a  lien,  since  the  sftatute  provides  for  no  apportionment^ ^- 
Where  the  statute  requires  notice  at  the  time  the  work  is  begun 
or  the  materials  furnished,  a  notice  given  four  months  after  the 
materials  are  furnished  is  unavailing.^'*  A  statute  providing  that, 
when  the  materials  are  furnished  or  labor  performed  by  others 
than  the  original  contractor,  they  shall  notify  the  owners  or  re- 
puted owners,  of  the  leasehold  of  their  intention  to  file  a  lien,  "and, 
unless  such  notice  shall  be  given,  no  such  lien  shall  be  filed,  nor  l:e  of 
any  validity,"  has  been  held  to  require  the  notice  to  precede  the  per- 
formance of  the  work.^'* 

ft 

118  Quaack  v.  Schmld,  30  N.  E.  514,  130  Ind.  185;  Hubbard  v.  Moore,  31  N. 
E.  534,  132  Ind.  178;  FreDch  v.  Hussey,  34  N.  E.  362,  159  Mass.  206;  Shelby 
T.  Hicks,  5  Sneed  (Tenn.)  197;  Moss  v.  Greenberg,  3  Pa.  Dist.  R.  247,  34 
Wkly.  Notes  Cas.  83. 

11*  Hubbard  v.  Moore,  31  N.  E.  534,  132  Ind.  178. 

no  Quaack  v.  Schmid,  30  N.  E.  514,  130  Ind.  185. 

iti  Quaack  v.  Schmid,  30  N.  E.  514,  130  Ind.  185;  Hubbard  v.  Moore,  31  N. 
E.  534,  132  Ind.  178. 

i2«  French  v.  Hussey,  34  N.  E.  362,  159  Mass.  206.  So  in  Connecticut, 
where  the  statute  requires  notice  to  be  seiTed  within  60  days  after  tlie  ma- 
terials begin  to  be  delivered,  it  is  held  that  a  notice  served  more  than  60  days 
thereafter  creates  no  lien,  even  as  to  materials  delivered  witiiin  60  days  of 
the  notice.    Hin  v.  Mathewson,  15  AU.  368,  56  Ck>nn.  323. 

128  Shelby  v.  Hicks,  5  Sneed  (Tenn.)  197. 

1S4  Stranlck  v.  MunhaU,  21  Atl.  151,  139  Pa.  St  163. 
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Service  after  Completion  of  Subcontract. 

§  371.  In  other  states  the  notice  is  to  be  given  after  the  work 
or  materials  mentioned  in  it  have  been  furnished.  Where,  after  pos- 
session is  given  of  a  building,  defects  and  omissions  are  discovered, 
which  the  architect  supervising  the  work  requires  to  be  corrected  to 
complete  the  contract,  and  this  is  done  by  subcontractors,  the  sub- 
contracts cannot  be  said  to  be  completed  until  such  work  is  done; 
and  notice  of  liens  by  such  subcontractors  may  be  given  with  ref- 
erence to  this  point  of  time.^**  And,  where  the  contractor  aban- 
dons the  contract  when  partly  completed,  the  time  for  presentation 
of  the  subcontractor's  notice  begins  to  run  from  such  abandonment, 
and  not  from  the  completion  of  the  building  by  the  owner  under 
another  contract.*^'  Under  a  statute  providing  that  subcontractors 
are  entitled  to  a  lien  for  materials  furnished  if,  within  30  days  after 
the  expiration  of  the  contract,  they  notify  the  owner,  in  writing,  that 
such  lien  is  claimed,  material  men  may  perfect  their  lien  by  giving 
such  notice  within  30  days  after  expiration  of  their  contract,  with- 
out reference  to  the  completion  of  the  building.^*^  Under  a  statute 
which  declared  that  no  lien  shall  attach  for  materials  furnished 
unless  the  person  furnishing  the  same  shall,  within  60  days  after 
such  materials  are  placed  upon  the  land,  give  notice  in  writing  to 
the  owner  of  the  property  to  be  affected  by  the  lien,  if  such  owner 
be  not  the  purchaser  of  the  materials,  that  he  intends  to  claim 
such  lien,  it  has  been  held  that  at  least  where  the  materials  are 
placed  on  the  land  from  time  to  time,  as  requested,  and  not  in  pur- 
suance of  any  entire  contract,  the  notice  need  not  be  given  within 
60  days  after  the  material  man  commences  delivering,  but,  when- 
ever given,  is  good  for  any  materials  placed  on  the  land  within  the 
next  preceding  60  days.**'    Under  a  statute  providing  that,  to  pro- 

i»»  St.  Louis  Nat.  Stock  Yards  v.  O'R^Uy,  85  lU.  546. 

126  Basham  v.  Toors,  11  S.  W.  282,  51  Ark.  309. 

127  Bassett  v.  BertoreUi,  22  S.  W.  423,  92  Tenn.  548. 

128  Gurney  v.  Wateham,  19  Atl.  323,  16  R.  I.  698.  In  a  case  in  Iowa  it  ap- 
peared tbat  a  contractor  made  two  contracts,— one  to  build  a  house,  and  a 
second  to  build  a  porch  on  it.  A  material  man  furnished  him  with  lumber 
for  both  coDtracts;  the  last  lumber  being  furnished  for  the  house  June  16th, 
and  the  lumber  for  the  porch  June  27th  and  29th.    It  was  held  that  a  notice 

(361) 


§   372  MBCHANICS'   LIBNS.  (Ch.   12 

cure  a  lien  for  materials,  the  person  furnishing  them  shall  give  no- 
tice within  60  days  after  the  materials  are  placed  on  the  land,  a 
notice  given  on  the  6th  of  January  is  sufficient  to  support  a  lien 
for  materials  furnished  on  the  previous  7th  of  November.^*'  It  is 
held  in  Kansas  that  under  a  statute  providing  that  any  person  who 
furnishes  material  to  a  contractor,  and  wishes  to  claim  a  lien  there- 
for, shall  file  a  statement  of  the  amount  due  him  from  the  con- 
tractor for  the  material  furnished  within  GO  days  after  the  comple- 
tion of  the  building  in  which  it  was  used,  and  shall  furnish  a  copy 
thereof  to  the  owner  of  the  building,  such  material  man  has  a  rea- 
sonable time  in  which  to  furnish  such  copy  to  the  owner.^'®  And  in 
Illinois  it  is  held  that  under  a  statute  which  declares  that  a  sub- 
contractor's notice  "shall  be  served  within  40  days  from  the  com- 
pletion of  said  subcontract,  or  within  40  days  after  payment  should 
have  been  made,"  such  notice  may  be  seryed  before  the  subcontract 
has  been  completed,  or  the  payment  fallen  due.^'^ 

§  372.  The  Missouri  statute  requires  10  days'  notice  before  filing 
the  claim.  Under  this  it  has  been  held  that  a  notice  on  the  15th 
of  the  month  of  a  claim  filed  on  the  25th  was  in  apt  tinie,^'^  but  that 
a  notice  served  on  the  1st,  when  the  claim  was  filed  on  the  10th, 
would  not  do,^**    Whore  the  statute  requires  the  notice  to  be  given 

by  the  material  man  sened  July  22(1  was  In  time,  and  that  as  the  notice 
was  served  within  30  days  from  tho  last  item,  and  the  time  between  the  last 
item  for  the  house  and  the  first  for  the  porch  was  less  than  30  days,  the 
owner  was  liable  for  the  w^hole  amount.  Jones  &  Magee  Lumber  Co.  v. 
Mui-phy,  19  N.  W.  898,  04  Iowa,  165. 
120  Paterson  v.  St.  Thomas'  Church,  27  Atl.  449,  18  R.  I.  349. 

180  Deatherage  v.  Henderson,  23  Pac.  1052,  43  Kan.  684;  Deatherage  v. 
Ilowenstcin,  23  Pac.  1054,  43  Kan.  691.  Under  a  Texas  statute  proyidlng 
that  a  duplicate  of  the  bill  of  particulars  of  the  lien  debt  must  be  recorded 
within  six  months  from  the  maturity  of  the  debt,  and  that  a  copy  must  be 
served  on  *'the  party  owing  the  debt,"  without  specifying  within  what  tinic 
such  copy  shall  be  served,  the  failure  to  serve  such  party  with  a  copy  of  the 
bill  of  particulars  within  six  months  after  the  maturity  of  the  debt  does  not 
prevent  the  lien.     Gillespie  v.  Remington  (Tex.  Sup.)  18  S.  W.  338. 

1 8 1  Cary-Lombard  Luml)er  Co.  v.  FuUenwider,  37  N.  B.  899.  150  111.  629, 
reveraing  50  111.  App.  508. 

132  Hahn  v.  Dierkes,  37  Mo.  574. 

133  Schubert  v.  Crowley,  33  Mo.  564.  A  notice  of  only  eight  days  is  also 
bad.     Heltzell  v.  Hynes,  35  Mo.  482. 
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within  60  days  from  beginning  work,  and  the  claim  to  be  filed  with- 
in 60  days  from  completing  it,  a  notice  given  within  60  days  from 
beginning  work  is  not  invalidated  by  the  fact  that  it  was  not  given 
until  after  the  claim  was  filed. ^^*  A  statute  providing  that  lien 
claimants  must,  within  30  days  from  the  performance  of  the  last 
labor,  serve  on  the  owner  a  written  notice  of  the  filing  of  claim 
for  a  lien,  applies  to  subcontractors  on  a  railroad,  although  they 
are  given  60  days  in  which  to  file  their  claims  for  liens.^** 

§  373.  A  notice  of  subcontractor's  lien  not  served  until  after  ex- 
piration of  the  time  prescribed  therefor  is  not,  under  the  Iowa  law, 
wholly  void,  but  it  can  only  operate  to  prevent  the  payment  of  what- 
ever sum  may  at  that  time  remain  due  from  the  owner  to  the  prin- 
cipal contractor.*''*  Under  a  statute  which  provides  that  when  the 
contractor  shall,  on  demand,  refuse  to  pay  money  due  to  a  subcon- 
tractor, the  latter  may  notify  the  owner,  and  thus  acquire  a  lien, 
such  notice  cannot  be  given  until  the  debt  is  due,  and  until  there 
has  been  a  demand  on  the  contractor  and  a  refusal  by  him.**^  A 
contractor  and  a  material  man  in  the  second  degree  cannot,  by  a 
subsequent  agreement,  extend  the  time  for  paying  for  the  materials, 
and  thus  extend  the  time  for  serving  notice  on  the  owner,  without 

his  knowledge  or  consent."* 

• 

i»4  Shattuck  V.  Beardsley,  46  Conn.  386. 

i»5  Sandval  v.  Ford,  8  N.  W.  324,  55  Iowa,  461. 

i»«  Robinson  v.  Insurance  Co.,  8  N.  W.  314,  55  Iowa,  489. 

i»T  Klrtland  v.  Moore,  40  N.  J.  Eq.  106. 

i««  KeUy  V.  Kellogg,  79  lU.  477. 
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CHAPTEB  XTTT. 

.     ClxAJM  OF  LIEN. 

DiviBiON  I.    Need  and  Place  op  Filing. 

§         374.  Need  of  laming  Claim. 

375-377.  Effect  of  Failure  to  File  Claim. 

378.  Place  of  Filing. 

Division  II.    Form  and  Contents  of  Claim. 

S  379-^82.  Stating  Owner's  Name. 

383.  Naming  Reputed  Owner. 

384.  Vendor  and  Vendee. 

385.  Different  Owners. 

386-389.  Stating  Name  of  Contractor  or  Employer. 

390-392.  Connecting  Owner  with  Debt. 

893-^94.  Allegations  as  to  Owner's  Title. 

896-399.  Specifying  Work  or  Materials  Furnished. 

400.  Stating  Whether  Claimant  is  Contractor,  Subcontractor,  or  Ma- 
terial Man. 

401-406.  Stating  Terms  of  ConU-act 

407.  Extras. 

408.  Soi>arate  Contracts. 

409.  stating  Ainoimt  Due. 

410.  Credits  and  Offsets. 
411-413.  Itemized  Account 
414-^17.  What  Itemization  Sufficient 

418.  Dates. 

419-420.  What  is  Sufficient  Statement  of  Dates. 

421-422.  Allegations  to  Show  that  Claim  is  Filed  in  Time. 

423.  Errors  and  Misstatements. 

424.  Surplusage. 

425.  Unintentional  Misstatements  do  not  Vitiate. 

426.  Exceptions. 

427.  Amount  of  Error. 

428.  Errors  Capable  of  Separation. 

429.  Mistakes  in  Dates,  Names,  and  Words. 

430.  Waiver  of  Error. 

431.  Description  of  Property  in  GeueraL 

432.  Error  in  Description. 

433.  Instances  of  Description  of  T.aiid. 
434-436.  Clahn  Covering  Several  Buildings. 

437.  Apportioned  Claim. 
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DiyisioN  IL    Form  and  (Intents  of  Clafm— Cont'd. 
i  438.    Separate  Claims  under  One  Contract. 

439.  Choice  between  Different  Kinds  of  Claims. 

440.  Omission  of  Required  Allegations. 
441-442.   Allegations  in  Regard  to  Married  Women. 

443.  Exhibits. 

444.  Amdavlt. 

445.  Joint  Claims. 

446.  AU^ations  as  to  Notice.  . 

Division  III.    Recording  Contract  in  Lieu  op  Claim. 
S  447-449.    In  General. 


Division  I.     Need  and  Place  of  Filing. 

Need  of  Filing  Claim. 

§  374.  The  second  step  in  the  enforcement  of  a  mechanic's  lien 
is  the  filing  of  the  claim.  Under  the  statutes  of  most  of  the  states, 
this  is  an  essential  prerequisite  to  a  suit  to  foreclose  the  lien.  Un- 
der some  statutes,  however,  no  claim  need  be  filed  when  the  suit  is 
begun  promptly,  under  others  it  need  not  be  filed  when  the  lien  is 
claimed  by  a  subcontractor,  while  under  others  no  claim  need  be 
filed  at  all.  The  object  of  filing  the  claim  is  to  give  notice  of  the 
lien  to  all  the  world  during  the  interval  between  the  completion  of 
the  work  and  the  beginning  of  the  suit.  No  part  of  the  proceedings 
to  enforce  mechanics'  liens  has  been  more  fiercely  litigated  than  the 
claim.  Every  possible  attack  that  interest  could  suggest  or  in- 
genuity devise  has  been  made  on  these  claims  for  liens,  and  a  ma- 
jority of  the  liens  that  have  been  adjudged  inadequate  have  come 
to  grief  because  of  some  irregularity  or  informality  in  the  claims  on 
which  they  were  based. 

Effect  of  Failure  to  File  Claim. 

§  375.  Whenever  the  statute  requires  a  claim  to  be  filed,  fail- 
ure to  file  it  destroys  the  lien.^     Actual  notice  of  the  lien  does  not 

1  Arkansas  Cent  R.  Co.  v.  McKay,  30  Ark.  082;  Walker  v.  Hauss-Hijo,  1 
Cal.  183;  Gobs  v.  StreUtz,  54  Cal.  040;  Southern  California  Lumber  Co.  v. 
Schmitt,  16  Pac.  516,  74  Cal.  625;  Pacific  Mut.  Life  Ins.  Co.  v.  Fisher,  39  Pac. 
lis,  106  Gal.  224;  Greeley,  S.  L.  &  P.  R.  Co.  v.  Harris,  20  Pac.  764,  12  Colo. 
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take  its  place.*  A  statutory  provision  which  declares  that  no  cred- 
itor shall  be  allowed  to  enforce  a  mechanic's  lien  to  the  prejudice  of 
any  other  creditor,  incumbrancer,  or  purchaser,  "unless  a  claim  for 

226;  Landvoight  v.  Melovich,  1  App.  D.  C.  498;  CampbeU  v.  Jacobson^  34  N. 
B.  39,  145  HI.  389;  Whitlow  v.  Champlln,  52  lU.  App.  644;  Robinson  v. 
Mamey,  5  Blackf.  (Ind.)  329;  Plfer  v.  Ward,  8  Blackf.  (Ind.)  252;  Newman 
T.  Brown,  27  Kan.  117;  State  v.  Mexican  Gulf  Ry.  Co.,  5  La.  Ann.  333: 
Carson  v.  White,  6  Gill  (Md.)  17;  Baker  v.  Winter,  15  Md.  1;  Comstock  v. 
McEvoy.  17  N.  W.  931,  52  Mich.  324;  Holmes  v.  Hutchlns,  57  N.  W.  514,  38 
Neh.  601;  Boston  v.  Railroad  Co.,  76  Va.  180;  Shackleford  r.  Beck,  80  Va. 
577;  Wilson  v.  Rudd,  35  N.  W.  321,  70  Wis.  98.  The  Utah  statute  which 
provides  that,  before  or  after  beginning  work  or  furnishing  material,  any 
subcontractor  "may"  file  a  notice  of  intention  to  hold  and  claim  a  lien,  and 
that  the  lien  shall  attach  from  the  time  he  files  such  notice.  Is  permissive 
merely;  and  the  failure  of  a  subcontractor  to  avail  himself  of  the  provision 
of  this  section  does  not  Interfere  with  his  lien,  which  attaches  when  he  com- 
mences to  do  the  work  and  furnish  the  material.  Morrison  v.  Carey-Lombard 
Co.,  33  Pac.  238,  9  Utah,  70.  In  Texas,  where  the  contract  Itself,  If  In  wilt- 
ing, is  filed  for  record  In  lieu  of  a  claim.  It  is  held  that  the  failure  of  a  con- 
tractor to  register  the  contract  as  required  by  statute  to  fix  his  mechanic's 
Hen  win  not  defeat  the  Hon,  where  the  owner  had  the  original  contract  In  his 
possession,  and  refused  on  demand  to  surrender  It  for  registry.  Warner 
Elevator  Manuf'g  Co.  v.  Maverick,  30  S.  W.  437,  31  S.  W.  353,  and  88  Tex. 
489  (reversing  Warner  Elevator  Manuf'g  Co.  v.  Houston  [Tex.  Civ.  App.]  28 
S.  W.  405);  Strang  v.  Pray  (Tex.  Civ.  App.)  34  S.  W.  666;  Parks  v.  Tipple, 
Id.  076.  It  is  also  held  in  that  state  that  a  clause  in  a  contract  to  furnish 
labor  and  material,  providing  that  ''to  secure  the  payment  of  said  amount  to 
said  party  of  the  second  part,  his  heirs  or  assigns,  ,thls  contract  Is  entered 
into  to  fix  the  furnisher's  and  builder's  Hen,"  creates  an  express  lien,  which 
need  not  be  recorded  within  the  time  required  by  statute  for  fixing  a  me- 
chanic's Hen.  Farrell  v.  Association  (Tex.  Civ.  App.)  30  S.  W.  814;  Phelps  & 
Bigelow  WindmiH  Co.  v.  Parker  (Tex.  Civ.  App.)  30  S.  W.  365.  It  has  been 
held  In  Iowa  that  It  was  not  essential  to  the  establishment  of  a  lien  as  against 
a  junior  incumbrancer  to  file  a  lien  claim  under  a  statute  which  declared 
that  ''failure  or  omission  to  file  the  same  [Hen  claim]  within  the  periods  last 
aforesaid  shall  not  defeat  the  Hen  except  against  purchasers  or  Incumbrancers 
In  good  faith  without  notice  whose  rights  accrued  after  the  30  or  90  days, 
as  the  case  may  be,  and  before  any  claim  for  a  Hen  was  filed."  Blssell 
V.  Lewis,  9  N.  W.  177,  56  Iowa,  240. 

2  Holmes  v.  Hutchins,  57  N.  W,  514,  38  Neb.  601;  Shackleford  v.  Beck,  80 
Va.  577;  Chicago  Lumber  Co.  v.  Des  Moines  Driving  Park  (Iowa)  65  N.  W. 
1017.  When  the  lien  has  been  lost  by  failure  to  comply  with  the  statute, 
it  win  not  be  made  valid  by  an  expression  of  willingness  to  that  effect  by 
the  owner  of  the  property.    Lyon  v.  Elser  (Te\.  Sup.)  12  S.  W.  177. 

(366) 


Ch.    13)  CLAIM    OF    LIKX.  §    377 

a  lien  shall  have  been  filed  with  the  clerk  of  the  circuit  court  within 
four  months  after  the  last  payment  shall  have  become  due  and  pay- 
able/' does  not  dispense  with  the  necessity  of  filing  such  claim  where 
the  lien  is  sought  to  be  enforced  only  against  the  owner  of  the  prem- 
ises;' and  under  a  statute  requiring  a  claim  to  be  filed  within  a 
specified  time,  stating  the  demand  and  the  terms  of  the  contract, 
such  claim  must  be  as  definite  in  such  particulars  when  the  contract 
is  with  the  owner  as  when  it  is  with  a  contractor  or  subcontmctor.* 

§  376.  But,  where  the  statute  does  not  require  mechanics  to  record 
their  claims,  they  need  not  do  so;*^  and  where  the  statute  provides 
for  filing  claims,  and  also  provides  that,  if  the  contractor  shall  give 
the  owner  a  bond  conditioned  for  the  payment  of  the  workmen,  the 
latter  shall  have  no  lien,  a  workman  who  merely  wishes  to  sue  on 
the  bond  need  not  file  his  claim,  since  the  claim  is  only  necessary 
where  a  lien  is  to  be  enforced." 

§  377.  Where  the  statute  expressly  requii^^s  subcontractors  to 
file  claims,  the  fact  that  they  have,  as  required  by  the  statute,  served 
notice  of  their  liens,  does  not  exempt  them  from  the  duty  of  filing 
claims;  ^  but  where  the  statute  provides  for  liens  by  subcontractors, 
and  that  notice  shall  be  given  the  owner  that  the  lien  is  claimed, 
and  that  the  same  shall  have  precedence  over  all  other  liens,  pro- 
vided a  statement  of  the  amount  due  shall  be  filed  with  the  county 
register,  registration  is  not  necessary,  as  between  the  owner  and 
subcontractor,  if  the  subcontractor  has  duly  served  the  owner  with 
notice.*     A  Kansas  statute  gave  a  lien  to  contractors  in  one  sec- 

»  CampbeU  v.  Jacobson,  34  N.  B.  39,  145  111.  389;  Whitlow  v.  ObampUn,  52  111. 
App.  644.  Another  section  of  the  act  expressly  required  lien  claimants  to  flle 
claims.  A  contrary  rule  was  at  one  time  announced  by  the  appellate  court. 
Moore  v.  Parrish,  50  lU.  App.  233;  Berndt  v.  Armknecht,  Id.  467;  Orr  v. 
Needham  Co.,  51  111.  App.  57. 

« United  States  Savings,  I^oan  &  Building  Co.  v.  Jones,  37  Pac.  C<»0,  9 
Wash.  434. 

BGihnan  v.  Gard,  29  Ind.  291;  Chicago  &  A.  R.  Co.  y.  Union  Rolling-Mill 
Co..  3  Sup.  Ct.  594.  109  U.  S.  702. 

•  Bohn  V.  McCarthy,  11  N.  W.  127,  29  Minn.  23. 

7  Gredey.  S.  L.  &  P.  R.  Co.  v.  Harris,  20  Pac.  704,  12  Colo.  220. 

»  Reeves  v.  Henderson,  18  S.  W.  242,  90  Tenn.  521.  It  has  been  held  by  an 
intermediate  court  in  Illinois  that  the  word  ^'creditor,"  as  used  in  a  statute 
providing  that  "every  creditor  or  contractor'*  who  wishes  to  avail  himself 
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tion,  to  subcontractors  in  another  section,  provided  they  file^  with- 
in 60  days  an  unverified  statanent  of  the  amount  due,  containing  a 
description  of  the  prop^ty,  and  declared  in  a  third  section  that 
^'any  person  claiming  a  lien  as  aforesaid"  should  file  within  four 
months  a  verified  statement  setting  forth  the  amount  claimed,  with 
items,  the  name  of  the  owner,  of  the  contractor,  and  of  the  claim- 
ant, and  a  description  of  the  property.  Under  this  statute  it  was 
held  that  a  subcontractor  must  file  both  statements.^  In  Arkansas 
a  lien  claimant  who  brings  suit  within  the  time  limited  for  filing 
claims  need  not  file  any  claim  other  than  the  statement  filed  in  the 
suit.^^  A  statute  providing  that  if  the  contract,  or  a  memorandum 
thereof,  is  not  filed  with  the  county  recorder  before  work  is  be- 
gun, it  shall  be  void,  but  that  labor  done  or  material  furnished  by 
any  but  the  original  contractor  "shall  be  deemed  to  have  been  done 
and  furnished  at  the  personal  instance  of  the  owner,  and  they  shall 
have  a  lien  for  the  value  thereof,"  does  not  relieve  a  claimant  there- 
under from  compliance  with  other  provisions  as  to  the  filing  of  the 
lien  claim.^^ 

Place  of  Filing. 

§  378.  The  officer  with  whom  the  claim  is  to  be  filed  is  tisually 
the  one  with  whom  deeds  are  filed  for  record.  In  Maine,  where 
chattels  are  attached  by  filing  a  notice  with  the  town  clerk,  while 
land  is  attached  by  filing  such  notice  with  the  register  of  deeds,  it 
is  held  that  a  lien  claim  on  realty  must  be  filed  with  the  n^gister.^- 
Where  the  statute  dt  clares  that  the  claim  shall  be  filed  in  the  office 
of  the  county  clerk,  or  in  the  court  of  the  corporation  in  which  the 

of  the  provisions  of  the  act  sliall  file  a  statement  of  account,  does  not  mean 
a  subcontractor.  Maxwell  v.  Koeritz,  35  111.  App.  300.  And  in  Ohio,  under 
a  statute  requiring  a  subcontractor,  "in  order  to  notify  his  fellow  subcon- 
tractors," etc.,  to  file  a  copy  of  his  account  with  the  recorder,  it  is  not  es- 
sential to  the  validity  of  his  lien  that  claimant  should  file  a  copy  of  his  ac- 
count, if  the  record  does  not  disclose  any  other  lien  claimants  or  subcon- 
tractors. Keating  v.  Worthington,  27  Wkly.  Law  Bui.  14. 
0  Newman  v.  Brown,  27  Kan.  117. 

10  Anderson  v.  Seamans,  5  S.  W.  799,  49  Ark.  475;  Wood  v.  Manufacturing 
Co.,  21  S.  W.  471,  57  Ark.  284.  A  similar  provision  is  found  in  the  Illinois 
mechanic's  lien  law  of  1895. 

11  Davis  V.  MacDonough,  42  Pac.  450,  109  Cal.  547. 
IS  SklUln  V.  Mooi«,  11  Atl.  G03,  79  Me.  554. 
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* 

property  is  situated,  a  lien  on  proiKTty  just  outside  the  limits  of  a 
city  cannot  *be  filed  in  the  city  court,  although  the  territorial  juris- 
diction of  such  court  extends  outside  the  city  limits,  and  includes 
the  land  on  which  the  lien  is  claimed.^*  The  claim  should  be  filed 
in  the  county  in  which  the  property  is  situated.^*  Under  a  statute 
<fireetinp:  the  claim  to  be  filed  in  the  office  of  the  term  clerk,  it  has 
been  held  that,  where  the  property  to  which  the  lien  attached  was 
situate  in  a  city  where  there  was  no  town  clerk,  the  filing  of  the 
lien  claim  with  the  county  clerk  was  not  sufficient.  Th(»  failure 
of  the  legislature  to  provide  for  such  a  contingency  was  a  casus 
omissus,  which  could  not  be  remedied  by  the  courts.^' 

Division  II.     Form  and  Contents  of  Claim. 

Stating  Owner's  Name. 

§  379.  The  claim  should  state  the  name  of  the  owner  whose  estate 
in  the  land  is  affected  by  the  lien.**    Where  the  statute  expressly 

18  Boston  V.  Railroad  Co.,  7G  Va.  180. 

1*  Phoenix  Furniture  Co.  v.  Put-in-Bay  Hotel  Co.,  GG  Fed.  683;  Boston  v. 
Railroad  Co.,  70  Va.  IJSO.  A  lien  was  filed  In  one  county,  under  the  Ken- 
tucky statute,  for  work,  most  of  which  was  done  in  that  county,  but  a  small 
part  in  another.  Held,  that  a  lien  should  be  allowed  for  two-thirds  of  the 
claim.  Richmond  &  I.  Const.  Co.  v.  Richmond,  N.,  I.  &  B.  R.  Co.,  15  C.  C.  A. 
•J8t),  68  Fed.  105. 

"Cheney  v.  Wolf,  2  Lans.  (X.  Y.)  188.  Pub.  St.  R.  I.  c.  177,  §  5,  as 
amended  by  Pub.  Laws  1888,  c.  606,  §  4,  provides  that  a  lien  for  materials 
shall  not  attach  unless  the  material  man  shall,  within  a  pertain  time,  place  a 
eopy  of  his  notice  of  lien  on  record  In  the  office  of  the  town  clerk  of  the  tow^n 
In  which  said  land  is  situated,  In  a  book  to  be  kept  for  that  purpose.  Pub. 
Laws  1866.  c.  508,  §  5,  cl.  5  (Providence  City  Charter),  provides  that  "the 
city  councU  ♦  •  ♦  shall  elect  annually  ♦  •  •  an  officer  to  be  styled  the 
'Recorder  of  Deeds,'  who  shall  perform  all  the  duties,  and  exercise  tlie  pow- 
ers, by  law  incumbent  upon  or  vested  in  the  city  clerk  of  said  city,  or  the 
town  clerks  of  the  several  towns,  so  fftr  only  as  the  same  rejrard  the  record- 
ing? of  conveyances  <Jr  other  instruments  required  by  law  to  be  recorded,  and 
the  furnishing  of  certificates  or  copies  thereof."  Under  these  statutes,  it  has 
been  recently  held  that  in  Providence  the  notice  is  properly  placed  on  record 
in  the  office  of  the  recorder  of  deeds.  Gumey  v.  Walsham,  19  Atl.  323,  16  R. 
I.  608;  Dodge  v.  Walsham,  19  Atl.  326,  16  R.  I.  704. 

leRced  V.  Norton,  26  Pac.  767,  90  Cal.  590;    White  v.  Mullins,  31  Pac.  801, 
2  Idaho,  1164;   Deatherage  v.  Woods,  14  Pac.  474,  37  Kan.  59;    Blattner  v. 
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requires  such  name  to  be  stated,  failure  to  state  it  Is  fatal  to  the 
lien,^^  And  a  statute  which  requires  the  claim  to  contain  a  brief 
statement  of  the  contract  or  demand  on  which  it  is  founded,  and  all 
oi:her  material  facts  in  relation  thereto,  makes  it  necessary  for  a 
claim  filed  by  a  subcontractor  to  state  the  name  of  the  owner  of  the 
proi)erty.^*  But  a  statute  which  merely  requires  an  account  in  writ- 
ing of  the  material  furnished  does  not  necessitate  any  mention  of  the 

Wadldgh,  29  Tac.  165,  48  Kan.  290;  ReindoUar  v.  Flicklnger,  59  Md.  401); 
Keliy  v.  Laws,  109  Mass.  395;  Amidon  y.  Benjamin,  128  Mass.  534;  Rugg  v. 
Hoover,  10  N.  W.  473,  28  Minn.  404;  Wakefield  v.  Latey,  57  N.  W.  1002,  39 
Neb.  285;  Edwards  v.  Derrlckson,  28  N.  J.  Law,  39;  Derrickson  v.  Edwards,  29 
N.  J.  Law.  408;  Minor  v.  Marshall  (N.  M.)  27  Pac.  481;  Horton  v.  Cook,  1 
Alb.  L.  J.  101;  Reals  v.  Congi-egatiou,  1  E.  D.  Smith  (N.  Y.)  654;  McElwee  v. 
Sandford,  53  How.  Prac.  (N.  Y.)  89;  Kealey  v.  Murray,  15  N.  Y.  Supp.  403,  61 
Hun,  619;  Allen  v.  Rowe,  23  Pac.  901,  19  Or.  188;  Carey  v.  Wintersteen,  60 
Pa.  St.  395;  Kennedy  v.  Bo2arth,  3  Wkly.  Notes  Cas.  157;  Bliss  v.  Patten,  5 
R.  I.  376;  Warren  v.  Quade,  29  Pac.  827,  3  Wash.  St.  750;  Sagmeister  y.  Fo.ss, 
30  Pac.  80,  4  Wash.  320;  Mayes  v.  Ruffners,  8  W.  Va.  384;  Bertheolet  v.  Parker, 
43  Wis.  551.  A  recorded  notice  of  a  mechanic's  privilege  should  contain  on  its 
face  all  the  facts  necessary  to  create  and  fix  the  privilege.  Wheelright  v. 
Transiwrtatlon  Co.,  17  South.  133,  47  La.  Ann.  533. 

17  Blattner  v.  Wadleigh,  29  Pac.  165,  48  Kan.  290;  Malter  v.  Mining  Co.,  2 
Pac.  50,  18  Nev.  200;  ReindoUar  v.  Flickinger,  59  Md.  409;  Kelly  v.  I^ws,  109 
Mass.  395;  Amidon  v.  Benjamin,  128  Mass.  5;U;  Horton  v.  Cook,  1  Alb.  Law  J. 
101;  Beals  v.  Congregation,  1  B.  D.  Smith  (N.  Y.)  054;  McElwee  v.  Sandford, 
53  How.  Prac.  (X.  Y.)  89;  Kennedy  v.  Bozarth,  3  Wkly.  Notes  Cas.  157;  Bliss 
V.  Patten,  5  R.  I.  370;  Warren  v.  Quade,  29  Pac.  827,  3  Wash.  St.  750.  But. 
under  a  statute  providing  that  the  failure  to  state  the  name  of  the  true  owner  in 
a  mechanic's  lieu  sliall  not  impair  the  validity  of  the  lien,  the  omission  of  the 
name  of  the  oAvner  is  immaterial.  Spruck  v.  McRoberts,  19  N.  Y.  Supp.  128, 
04  Hun,  034.  And  under  a  statute  providing  that  a  statement  for  a  mechanic's 
lien  sluill  set  forth  the  name  of  the  owner  or  reputed  owner  at  the  time  of 
making  said  statement,  "according  to  the  best  information  then  had,*'  and  de- 
claring that  the  validity  of  the  lien  slmll  not  be  affected  *'by  any  inaccuracy  in 
the  statement  of  the  name  of  the  owner  or  reputed  o^ner,"  It  is  sufficient  to  state 
the  name  of  the  one  who  was  owner  when  the  contract  was  made  and  the  mate- 
rials furnished.  Finlayson  v.  Biebighauser,  53  N.  W.  362,  51  Minn.  202.  It  is 
held  in  Montana  that  when  the  object  of  a  mechanic's  lien  is  to  charge  only 
the  building,  and  not  the  land,  the  claim  of  lien  need  not  state  the  name  of  the 
owner  of  the  land.  Montana  Lumber  &  Manuf'g  Co.  v.  Obelisk  Mining  &  Con- 
centrating Co.,  37  Pac.  897,  15  Mont.  20. 

18  Bertheolet  v.  Parker,  43  Wis.  551. 
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owner's  name  in  the  claim.**  And  a  statute  requiring  the  clerk  to 
make  an  abstract  of  each  claim  filed,  showing,  inter  alia,  "the  name 
of  the  person  against  whose  property  the  lien  is  filed,"  does  not, 
by  implication,  require  the  claim  to  state  the  name  of  the  owner 
of  the  land.^*^  It  has  been  held  also  that  a  law  providing  that  per- 
sons ix?rforming  work  in  erecting  any  house,  "with  the  consent  of 
the  owner,''  may  have  a  lien  on  the  lot  on  which  the  house  stands, 
and  that  the  claim  shall  state  "the  name  of  the  owner,  lessee,  gen- 
eral assignee,  or  person  in  possession  of  the  premises,  against  whose 
interest  a  lien  is  claimed,"  does  not  require  the  claim  to  state,  in 
so  many  words,  that  a  lien  is  claimed  against  the  interest  of  any 
particular  person  or  owner,  but  is  satisfied  whep  the  names  of  the 
persons  against  whose  interest  the  lien  is  claimed  are  given,  with 
a  statement  of  the  facts  subjecting  their  interests  to  the  lien.** 

§  380.  A  statement  in  a  claim  that  a  certain  man  caused  the 
building  to  be  constructed,  that  the  materials  for  which  a  lien  is 
claimed  were  furnished  for  him,  and  that  a  lien  is  claimed  upon  such 
interest  in  the  land  as  he  had,  is  not  equivalent  to  stating  that  such 
man  was  the  owner.^^  And  a  statute  which  requires  the  claim  to 
contain  the  "name  of  the  owner"  is  not  complied  with  by  a  descrip- 
tion of  the  parties  at  the  head  of  the  claim  as  "W.  and  M.,  Subcon- 
tractors, versus  B.,  Contractor,  and  M.,  Owner,"  since  the  statute 

19  Wakefield  v.  Latey,  57  N.  W.  1002,  39  Neb.  285;  Hays  v.  Mercier,  35  N. 
W.  8»4,  22  Neb.  656. 

20  Welch  V.  McGrath,  10  N.  W.  810,  59  Iowa,  519.  In  such  case,  where  the 
owner  who  has  hicurred  the  hidebtedness  dies  before  the  filing  of  a  mechanic's 
claim,  the  claim  Is  sufficient,  as  against  the  heirs,  if  filed  against  the  estate 
of  the  owner.     Id. 

21  Ross  V.  Simon  (Com.  PI.)  9  N.  Y.  Supp.  536. 

22  Hooper  v.  Flood,  54  Cal.  218.  But  in  a  later  decision  in  that  state  It  Is 
held,  under  a  statute  which  requires  a  person  to  file  a  notice  containing  the 
name  of  the  owner  of  the  structure  for  which  materials  were  furnished,  and  also 
the  name  of  the  person  by  whom  he  was  employed,  or  to  whom  he  furnished 
materials,  that  a  claim  of  lien  stating  that  the  materials  were  furnished  to  H., 
and  that  claimants  were  employed  by  both  H.  and  N.  to  furnish  the  same,  is  a 
compliance  therewith;  It  appearing  that  claimants  made  the  contract  with  N., 
the  owner  of  the  building,  to  furnish  the  materials,  and  that  H.,  the  contractor, 
gave  sundry  orders  for  payment  drawn  on  N.,  which  he  paid.  Reed  v.  Norton, 
26  Pac  767,  90  Cal.  590. 
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contemplates  a  direc^t  allegation  of  the  owner's  name.^*  So,  too,  a 
claim  for  a  lien  "upon  land  now  or  formerly  owned  by  R."  is  insuffi- 
cient for  want  of  positiveness.^* 

§  381.  A  claim  stating  that  the  claimant,  at  the  request  of  a  cer- 
tain person,  delivered  to  him  certain  mill  supplies  for  the  repairing 
"of  his  mill,"  does  not  sufficiently  allege  that  the  person  to  whom 
the  supplies  were  delivered  was  the  owner  of  the  property  on  which 
the  lien  is  claimed,-*^  but  a  claim  stating  that  the  clumant  fur- 
nished  materials  to  be  used  bv  H.  on  land  owned  bv  him  has  been 
held  sufficient  in  this  i*espect.^®  In  case  of  a  lien  on  community 
property,  the  claim  should  state  the  names  of  both  husband  and 
wife,^^  but  a  claini^of  lien  against  community  property,  which  only 
names  the  husband  as  owner,  is  sufficient,  where  the  claim  does  not 
show  on  its  face  that  it  was  community  property.^  ^ 

§  382.  The  owner's  fiist  name  may  be  designated  in  the  claim 
by  an  initial, — at  least  when  that  is  all  that  the  claimant  knows 
of  his  name,^* — and  the  omission  of  the  initial  of  the  middle  name 

23  White  V.  MuUlns,  31  Pac.  801,  2  Idaho,  1164.  But  ia  a  case  in  Kansas 
where  the  claim  stated,  among  other  things,  as  follows:  "Name  of  owner,  G.  A. 
W.  ♦  ♦  •  Said  contractors  and  claimants  [D.  &  E.]  claim  a  Uen  upon  the  fol- 
lowing described  property,  •  *  •  for  that  they  did,  under  contract  with  said 
owner,  furnish  material  for  erecting  the  two-story  frame  building  in  and  upon 
said  property,"— it  was  held  that  the  claim  sufficiently  showed  the  owner's 
name.    Deatherage  v.  Woods,  14  Pac.  474,  37  Kan.  59. 

24  Mayes  v.  Ruffners,  8  W.  Va.  384. 

26  Rngg  V.  Hoover,  10  N.  W.  473,  28  Minn.  404. 

»«  Cnrtifl  V.  Sestanovlch,  37  Pac.  67,  26  Or.  107. 

ST  sagmeister  v.  Foss,  30  Pac.  80,  4  Wash.  320. 

2  8  Collins  V.  Snoke,  38  Pac.  161,  9  Wash.  566.  And  where  It  appeared,  in  an 
action  to  foreclose  a  lien  on  property  owned  by  a  husband  and  wife,  that  the 
title  thereof  was  in  the  name  of  the  husband  only,  and  that  knowledge  of  the 
fact  that  he  had  a  wife  was  not  brought  home  to  the  plaintiff,  it  was  held  not 
error  to  render  judgment  for  the  latter,  though  the  claim  omitted  the  name  of 
the  wife.  Wanhhigton  Rock  Plaster  Co.  v.  Johnson,  39  Pac.  115, 10  Wash.  445. 
And  a  daim  which  desctibes  the  husband  as  the  "reputed  owner"  is  not  Invalid 
where  it  appears  on  the  trial  of  the  foreclosure  suit,  in  which  husband  and  wife 
are  joined,  that  the  property  was  in  fact  owned  by  the  community,  though  this 
was  unknoAvn  to  claimant  at  the  time  he  filed  his  claim.  Douthitt  y.  MacOulsky, 
40  Pac.  186.  11  Wash.  601. 

2»  Patrick  y.  Smith,  120  Mass.  510. 
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of  the  owner  is  immaterial.^®  But  a  claim  that  merely  states  the 
owner's  surname  will  not  do.'^  Designatinji:  the  owner  as  "Dierges" 
is  sufficient,  though  his  correct  name  is  "Dierkes,"  when  there  is  no 
material  difference  in  the  pronunciation  of  the  two  names.*-  Wliere 
the  claim  stated  the  owner's  Christian  name  as  Mohn/'  but  the  last 
three  letters  of  the  name  had  been  crossed  out  before  the  claim 
was  recorded,  and  his  right  name  was  "James/'  it  was  held  that 
the  claim  was  good,  even  though  the  name  had  been  recorded. "John,'' 
since  designating  the  owner  by  an  initial  would  be  suiBcient,  even 
though  the  claimant  knew  his  full  name.*^  But  a  statement  of  the 
owner's  name  as  "William  Laws,"  when  it  in  fact  was  "Alonzo  C. 
H.  Laws,"  is  a  fatal  error,  even  though  caused  by  honest  mistake.** 
A  claim  for  a  mechanic's  lien,  in  terms  against  the  "Navarro  County 
Fair  Association,"  is  sufficient  to  establish  a  lien  against  the  "Xa- 
varro  Fair  Association";**  and  in  a  claim  of  lien  for  work  and 
materials  furnished  a  corporation,  whose  name  is  the  ^installment 
Building  &  Loan  Company,"  under  a  contract  made  with  the  cor- 
poration itself,  it  is  an  immaterial  variance  that  the  defendant  is 
styled  the  '^stallment  Building  &  Loan  Association."  *•  A  claim 
of  mechanic's  lien  stating  the  name  of  the  owner  of  the  building  as 
"the  estate  of  M.  R,  deceased,"  is  sufficient.*^ 

Naming  Reputed  Owner. 

§  383.  Since  the  mechanic  may  not  always  know  the  name  of  the 
owner,  the  statutes  of  some  states  provide  that  he  need  state  the 
owner's  name  only  when  it  is  known  to  him,  or  that  it  is  sufficient 
to  state  the  name  of  the  owner  or  reputed  owner.    Under  such  stat- 

»o  Knabb's  Appeal,  10  Pa.  St.  186.     si  Horton  v.  Cook,  1  Alb.  Law  J.  101. 

»2  Gorman  v.  Dierkes,  37  Mo.  576.        as  Getchell  v.  Moran,  124  Mass.  40*. 

>4  Kelly  v.  Law8»  109  Mass.  395. 

8ft  Whlteselle  v.  Loan  Agency  (Tex.  Civ.  App.)  27  S.  W.  309.  This  case  was 
decided  under  a  statute  which  did  not  expressly  require  the  owner's  name  to 
be  stated  in  the  claim. 

'•Installment  Building  &  Loan  Co.  v.  Wentworth,  25  Pao.  208,  1  Wasli. 
St  467. 

87  Reece  t.  Haymaker,  30  Atl.  404,  164  Pa.  St.  575,  afflrmhig  15  Pittsb.  Leg. 
J.  (N.  S.)  74;  Welch  v.  McGrath,  10  N.  W.  810,  59  Iowa,  519, 
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utes  an  averment  in  a  mechanic's  lien  claim  that  a  certain  person 
"is  the  owner  and  the  reputed  owner  of  said  premises"  is  good,  since 
the  same  person  may  be  both  owner  and  reputed  owner;*®  and  it 
has  also  been  held  that  an  averment  that  a  man  is  "the  owner  or 
re[)uted  owner"  is  good,  in  spite  of  its  uncertain  tone.""  But  the 
lien  may  be  lost  by  failure  to  state  in  the  claim  filed  who  is  the 
owner  or  reputed  owner  of  the  building,  as  required  by  statute.*^ 
Under  a  statute  requiring  one  claiming  a  mechanic's  lien  to  file  a 
notice  thereof,  which  shall  state,  among  other  things,  the  name  of 
the  ow^ner  or  reputed  owner  of  the  property  sought  to  be  subjected, 
a  notice  reciting  that  the  land  on  which  the  lien  is  claimed  is  re- 
puted to  be  owned  by  one  H.,  and  the  building  thereon,  by  reason 
of  which  the  lien  arose,  is  reputed  to  be  owned  by  one  R.,  is  suffi- 
cient/^ And  under  a  statute  providing  that  a  contractor's  claim 
of  lien  shall  contain,  inter  alia,  the  name  of  the  owner  or  reputed 
owner  of  the  realty,  if  known,  where  such  name  is  not  known,  the 
claim  need  aver  nothing  on  that  subject.*^  Where  the  statute  re- 
quires the  claim  to  state  the  name  of  the  owner,  if  known,  a  claim 
stating  that  the  land  was  owned,  to  the  best  of  the  claimant's  knowl- 
edge and  belief,  by  A.,  when  in  fact  it  actually  belonged  to  B.,  is 
good,  where  it  appears  that  the  claimant  believed  A.  to  be  the 
owner.*'  Where  a  statute  requires  a  lien  claim  to  state  "the  name 
of  the  owner  or  reputed  owner  if  known,"  a  claim  which  states  that 
it  was  to  be  paid  by  "J.  L.,  who  was  and  still  is  the  reputed  owner" 
of  the  land,  and  that  J.  L.  and  M.  L.  are  the  reputed  owners  of  the 
building  on  which  the  claim  rests,  is  sufficient.**  A  lien  claim 
alleging  that  the  name  of  the  owner  of  the  property  is  J.,  and  that 
one  S.  is  owner  of  the  ground  on  which  the  property  is  located,  and 
setting  forth  a  leasehold  interest  in  J.,  sufficiently  complies  with  the 
statutory  requirement  that  the  claim  shall  give  the  name  of  the  re- 

3  8  Arata  v.  Mining  Co.,  4  Pac.  195,  65  Cal.  340. 

8  0  Minor  v.  Marshall  (N.  M.)  27  Pac.  481;    Dearborn  Foundry  Co.  v.  Augus- 
tine, 31  Pac.  327,  5  Wasli.  67;    Ford  v.  Association  (N.  M.)  41  Pac.  541. 
*o  Relndollar  v.  FUckinger,  59  Md.  469. 
*i  AUen  V.  Rowe,  23  Pac.  901,  19  Or.  188. 
42  West  Coast  Lumber  Co.  v.  Newkirk,  22  Pac.  231,  80  Cal.  275. 
48  3ilcPbee  V.  Broderlck,  14  N.  E.  923,  145  Mass.  565;  McPhee  v.  Litchfield,  Id. 
*4  Palmer  v.  Lavigne,  37  Pac.  775,  104  CaL  30. 
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pated  owner  of  the  premises,  though  S.  is  not  the  owner  of  the 
lancL" 

Vendor  and  Vendee. 

§  384.  In  several  states  it  is  held  that  the  owner  who  should  be 
named  in  the  claim  is  the  one  who  owned  the  land  when  the  lien  ac- 
crued.*® Thus,  it  is  said  that  a  mechanic  may  file  his  claim  against 
the  person  who  held  the  legal  title  when  the  work  was  commenced, 
and  he  is  not  bound  to  inquire  further  or  take  notice  of  any  subse- 
quent conveyance  of  the  property,*^  and  that  where  the  owner  is 
himself  the  builder  the  claim  must  be  filed  aj^ainst  him,  as  the  per- 
son known  to  the  creditor,  and  not  against  his  unknown  successor 
in  the  title.*®  And  it  is  held  in  Minnesota  that  an  averment  that 
the  building  is  upon  a  lot  owned  by  a  certain  party  merely  means 
that  such  party  was  the  owner  when  the  averment  was  made,  and  is 
defective  in  not  statin^"  who  was  the  owner  at  the  time  the  ma- 
terials for  which  the  lien  is  claimed  were  furnished.*®  In  other 
states,  however,  under  statutes  requiring  lien  claims  to  state  the 
name  of  the  owner  or  owners  of  the  land,  it  is  held  that  the  person 
who  OTITIS  the  land  at  the  time  the  claim  is  filed  is  the  one  to  be 
named  as  owner,  even  though  he  bought  after  completion  of  the  work 
for  which  the  lien  is  claimed.'® 

*5  Hopkins  v.  MiU  Co.,  39  Pac.  815,  11  Wash.  308. 

4«  Lefler  v.  Forsberp,  1  App.  Cas.  D.  C.  36;  Morrison  v.  PlillippI,  28  N.  W. 
230,  35  Minn.  192;  Fourth  Ave.  Baptist  Church  v.  Schreiner,  88  Pa.  St.  124; 
.Tones  v.  Shawhan,  4  Watts  &  S.  (Pa.)  257;  Makins  v.  Robinson,  6  Ont.  5.  But 
see  Reinhart  v.  Shutt,  15  Ont.  327. 

4T  Fourth  Ave.  Baptist  Church  v.  Schreiner,  88  Pa.  St.  124. 

48  Jones  V.  Shawhan,  4  Watts  &  S.  (Pa.)  257. 

*9  Morrison  v.  PhlUppl,  28  N.  W.  239,  35  Minn.  192.  But  in  Washington  a 
claim  which  states  that  S.  "is"  the  owner  of  the  premises  is  sufficient  Col- 
Ihis  V.  Snoke,  38  Pac.  161,  9  Wash.  566. 

60  Corbett  v.  Chambers,  41  Pac.  873,  109  Cal.  178;  Willamette  Steam  MiUs, 
Lumbering  &  Manuf*g  Co.  v.  McLeod,  40  Pac.  93,  27  Or.  272;  Derrlckson  v. 
Edwards,  29  N.  J.  Law,  468;  Edwards  v.  Derrlckson,  28  N.  J.  Law,  39.  In  a 
<D8e  in  Washington  it  appeared  that,  in  accordance  with  the  statute  requiring 
that  a  claim  of  a  mechanic's  lien  filed  shall  state  the  name  of  the  owner  or  the 
reputed  owner,  plaintiffs,  in  filhig  their  claim,  stated  tliat  R.  and  McF.  were 
the  reputed  owners,  and  the  successors  in  interest  of  M.  and  C,  their  grantors. 
At  that  time  the  public  records  of  deeds  showed  that  R.  and  McF.  had  the  legal 
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Different  Owners. 

§  385.  Whore  a  lien  is  claimed  on  a  leasehold  estate,  the  claim 
should  name  the  lessee,  and  not  the  lessor,  as  owner. '^^  A  claim 
which  states  that  the  claimant  has  a  claim  against  the  contractor 
(naming  him),  that  one  A.  is  the  owner  of  the  building  and  of  the 
lands  on  which  it  stands  (describing  them),  and  that  claimant  has 
a  lien  on  such  building  and  lands,  sufficiently  shows  against  whom 
the  lien  is  claimed.'^  If  it  is  desired  to  charge  the  reversion,  the 
claim  should  name  the  lessor.  For  this  reason,  a  claim  which  states 
that  "the  name  of  the  person  against  whose  interest  a  lien  is  claimed 
is  the  said  W.,  the  lessee  of  the  premises  herein  d:^scribed,  and  those 
claiming  under  him,''  but  does  not  state  the  name  of  the  owner  of 
the  fee,  or  that  it  is  sought  to  charge  the  fee  interest,  is  insuffi- 
cient as  against  the  owner  of  the  fee.®^  It  has  recently  been  held 
in  Kansas  that  where  a  claim  of  lien  alleged  that  two  persons  only 
owned  the  land,  and  it  appeared  from  the  agreed  statement  of  facts 
on  which  the  cas?'e  was  tried  that  the  land  was  owned  by  such  per- 

tltle.  It  was  held  that,  though  it  appeared  that  the  conveyance  by  C.  to  "SUV. 
was  In  reality  a  mortgage,  McP.  was  properly,  for  the  purposes  of  forec^loeure, 
designated  as  the  owner  both  in  the  lien  claim  and  the  complaint.  Harrington 
V.  Miller,  31  Pac.  325,  4  Wash.  808. 

Bi  Carey  v.  Wintersteen,  60  Pa.  St.  395;  Jones  v.  Crumb,  G  N.  Y.  Supp.  33S, 
53  Hun.  631.  In  an  action  to  foreclose  a  mechanic's  lien,  it  appeared  that  one 
C.  was  in  possession  of  the  lot  on  which  the  work  giving  rise  to  the  lien  was 
done,  under  a  contract  with  defendant  by  which  she  was  to  pay  for  the  lot  in 
monthly  payments,  and  on  default  of  any  payment  defendant  might  declare  the 
contract  void,  and  C.  should  forfeit  aU  payments  made  by  her.  C.  entered  into 
a  contract  with  one  Q.  for  the  building  of  a  house  on  the  lot,  and  plaintiffs  did 
certain  work  under  a  subcontract  Afterwards  C.  defaulted  in  paying  the  pur- 
chase money.  The  claim  stated  that  plaintiffs  had  a  claim  against  the  con- 
tractor for  a  certain  amount  on  account  of  certain  work  done  on  and  material 
furnished  for  the  house;  that  C.  was  the  possessor  of  the  premises  under  a  con- 
tract with  defendant,  *'who  is  the  owner  of  said  building  and  appurtenances,  and 
the  lands  and  premises  on  which  the  same  stands,  subject  to  such  contract'*; 
and  that  plaintiffs  have  and  claim  a  lien  thereon  to  a  certain  amount.  On 
these  facts,  It  was  held  that  the  claim  sutUciently  stated  the  name  of  the  owner 
of  the  premise&     Kealey  v.  Murray,  15  N.  Y.  Supp.  403,  61  Hun,  C19. 

52  Ogden  V.  Alexander,  35  N.  E.  638,  140  N.  Y.  356. 

68  Hankinson  v.  Rlker,  30  N.  Y.  Supp.  1040,  10  Misc.  Rep.  185. 
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sons  in  common  with  another,  the  lien  was  void,  and  the  lien  claim- 
ant was  not  entitled  to  a  lien  for  a  proportionate  share  of  his  claim 
on  the  andivided  interest  in  the  premises  of  the  persons  specified 
in  his  claim/*  The  proper  method  of  stating  the  ownership  of  land 
owned  by  a  married  woman  will  be  shown  hereafter.*^' 

Stating  Name  of  Contractor  or  Employer. 

§  386.  Since  mechanics'  liens  may  sometimes  be  created  under 
contracts  with  others  than  the  owner  of  the  land,  the  statutes  often 
provide  that  the  claim  shall  state  the  name  of  the  person  by  whom 
the  claimant  was  employed,  or  to  whom  he  furnished  materials. 
When  the  statute  expressly  requires  this,  a  lien  claim  must  give  the 
name  of  the  employer  in  order  to  be  valid.'**  Where  the  employers 
were  co-pai-tners,  it  is  sufficient  to  name  the  partner  with  whom  on 
behalf  of  the  firm  the  contract  with  th^  claimant  was  made,  pro- 
vided no  one  is  injured  or  misled  by  the  failure  to  name  all  the  mem- 
bers of  the  flrm.**^  Conversely,  a  claim  stating  that  the  employers 
are  a  firm,  when  in  fact  the  contract  was  made  with  a  member  of 
the  firm  on  his  individual  account,  is  good,  in  the  absence  of  any 
showing  that  any  one  was  misled  thereby.^*  Undc  r  a  statute  inquir- 
ing the  lien  claim  to  state  "the  name  of  the  person  by  whom  he  was 
employed,"  a  claim  by  a  subcontractor,  which  merely  states  that 
W.,  the  owner,  caused  the  construction  of  the  house  with  resp.^ct 
to  which  the  lien  is  asserted,  is  insufficient.  It  should  substantial- 
ly comply  with  the  statute.""  A  claim  which  states  that  the  claim- 
ant had  a  contract  with  A.  for  furnishing  lumber  and  mat  rial  usel 
in  erecting  a  dwelling  house  on  ground,  describing  it,  belonging  , 
to  B.,  who  caused  the  dwelling  house  to  be  erected,  and  .that  the 
value  of  such  lumber  and  material  was  a  specified  sum,  is  not  suffi- 
cient to  create  a  lien,  because  it  fails  to  state  the  name  of  the  per- 

B4  F.  A.  Drew  Glass  Co.  v.  Eagle  MiU  Co.,  42  Pac.  387,  1  Kan.  App.  614 

SB  See  post,  §1  441,  442. 

»•  Dmon  V.  Hart,  34  Pac  817,  25  Or.  49;  Lelck  v.  Beers  (Or.)  43  Pac.  G58. 
But  such  an  allegation  is  not  necessary  In  the  absence  of  any  statutory  require- 
ment to  that  effect.     Brosnan  v.  Trulson,  41  N.  E.  660,  164  Mass.  410. 

BT  First  Presbyterian  Church  v.  Santy,  34  Pac.  974,  52  Kan.  462;  McDonald 
y.  Badnis,  45  Cal.  263;   Brovnx  v.  Welch,  5  Hun  (N.  Y.)  582. 

8»  Putnam  y.  Ross,  46  Mo.  337.  »»  Wood  v.  Wrede,  46  CaL  637. 
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son  to  whom  the  materials  were  furnished."®  And  the  statutory  re- 
quirement that  the  claim  for  a  mechanic's  lien  state  "to  and  for'' whom 
labor  or  material  may  have  been  supplied,  and  the  contract  relation 
of  the  lien  claimant  with  such  person,  is  not  complied  with  by  a 
statement  that  material  was  furnished  "to  and  for  the  construction 
of  the  St.  Paul  City  Railway,"  at  prices  aj^reed  upon  between  claim- 
ant and  a  designated  contractor  with  t'  e  St.  Paul  City  Railway  Com- 
pany, the  lien  claimant  being  a  subcontractor.*^  So,  too,  a  claim 
of  lien,  filed  by  a  material  man,  giving  the  names  of  several  persons 
to  whom  different  portions  of  the  material  were  furnished  at  dif- 
ferent times,  without  any  designation  as  to  what  portion  was  fur- 
nished to  each  severally,  does  not  sufficiently  comply  with  a  statute 
requiring  the  claim  to  state  "the  name  of  the  person"  by  whom  he 
was  employed,  or  to  whom  he  furnit-hed  the  materials."  •* 

§  387.  But  a  statement  in  the  claim  that  the  claimant  furnished 
materials,  and  that  the  materials  were  furnished  to  the  contractor 
(naming  him),  and  were  used  in  the  building,  complies  with  the  re- 
quirement to  state  the  name  of  the  jkmsous  to  whom  the  claimant 
furnished  materials.*^  And  a  claim  of  a  lien  for  materials,  stat- 
ing that  the  lienor  has,  by  virtue  of  a  contract  heretofore  made  with 
H.  and  with  K.,  his  contractor,  furnished  materials  and  done  work 
in  plastering  a  certain  dwelling  house,  the  ground  on  which  said 
dwelling  was  erected  being  the  property  of  H.,  who  caused  its  erec- 
tion, and  was  its  owner  or  reputed  owner,  sufficiently  complies  with 
a  statute  providing  that  the  claim  filed  shall  state  the  name  of  the 
person  to  whom  the  materials  were  furnished,  such  statute  also  mak- 
ing the  contractor  the  agent  of  the  owner.**  A  statutory  require- 
ment that  the  claim  shall  set  forth  the  name  of  the  contractor,  if 
known  to  the  person  filing  the  lien,  is  satisfied  by  describing  the  con- 

60  Rankin  v.  Malarkey,  32  Pac.  620,  34  Pac.  816,  and  23  Or.  503. 

61  Fleming  v.  Raihvay  Co.,  49  N.  W.  061,  47  Minn.  124. 

62  Gordon  Hardware  Co.  v.  San  Francisco  &  S.  R.  Co.  (Cal.)  22  Pac.  406.  But 
one  who  furnishes  materials  to  a  railroad  contractor,  and  afterwards  to  his 
assignee,  need  not  state  what  portion  he  furnished  to  each,  since  there  is  but  one 
contract,  and  the  company  has  to  settle  only  with  the  assignee.  Harmon  v. 
Railroad  Co.,  25  Pac.  12,  23  Pac.  1024,  and  86  Cal.  617.  Gordon  Hardware  Ca 
V.  San  Francisco  &  S.  R.  Co.  (Cal.)  23  Pac.  1025. 

6  3  Curtis  V.  Sestanovich,  37  Pac.  67,  26  Or.  107. 
64  Rowland  v.  Harmon,  34  Pac.  357,  24  Or.  529. 
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tractors  as  "J.  S.  and  F.  S.,  doing  business  as  J.  S.  &  Son,"  their  real 
names  being  J.  S.  and  B.  P.  S.,  familiarly  linown  as  J.  S.  and  F.  S.®* 
So,  too,  a  claim  which  designates  the  claimant's  employer  as  "W. 
P.  H.,"  as  "Fred  H.,''  and  as  "Frank  W.  H.,"  sufficiently  shows  his 
name  where  it  appears  that  the  employer  thus  designated  was  called 
and  known  by  all  these  several  names.  "•  And  the  naming  in  a  claim 
of  lien,  in  good  faith,  of  the  parties  to  whom  material  was  furnished 
as  "J.  W.  Holm  &  Brother,"  while  the  contract  between  the  owner 
and  contractor  was  signed  ^H3.  N.  Holmes  &  Co.,"  is  immaterial,  if  it 
does  not  appear  that  the  owner  was  misled.'^ 

§  388.  Under  a  statute  requiring  a  claim  to  state  the  name  of 
the  person  by  whom  claimant  was  employed,  a  claim  of  lien  for  con- 
structing an  irrigation  ditch,  which  states  that  claimant  was  em- 
ployed by  a  corporation  through  its  general  manager,  with  the  ap- 
proval of  its  president,  naming  each,  is  sufficient.*®  A  lien  claim 
which  states  that  the  contractor  entered  into  an  oral  contract  with 
claimant  to  furnish  materials  for  the  construction  of  a  building,  and 
that,  in  accordance  with  said  contract,  claimant  furnished  the  ma- 
terials described,  sufficiently  shows  to  whom  the  materials  were  fur- 
nished.**  A  claim  which  alleges  that  two  persons  to  whom  the  lienor 
furnished  materials  were  the  contractors  for  the  construction  of  the 
building  is  sufficient,  though  on  the  trial  it  appears  that  one  of  them 
was  the  contractor,  and  that  the  other  was  his  subcontractor;  it  also 
appearing  that  both  told  the  claimant  that  they  were  the  con- 
tractors.^® And  an  allegation  in  the  claim  that  the  labor  was  per- 
formed and  materials  furnished  at  the  request  of  a  person  named, 
who  was  at  the  time  "the  foreman  or  superintendent  of"  the  owner, 
"and  the  person  having  charge  of  said  work,"  sufficiently  complies 
with  the  statutory  requirement  that  such  notice  shall  state  "the 
name  of  the  person  by  whom  the  labor  was  employed."  "^^ 

§  389.    Where  the  statute  does  not  require  the  claim  to  name 

•B  Steinmann  v.  Strimple,  29  Mo.  App.  478. 

••  Jewell  V.  McKay,  23  Pac.  130,  .82  Cal.  144. 

«T  Osborn  v.  Logus  (Or.)  42  Pac.  907. 

••  Ford  v.  Association  (N.  M.)  41  Pac.  541. 

•»  Sautter  v.  McDonald,  40  Pac.  418,  12  Wash.  27. 

TO  McHugh  V.  Slack,  39  Pac.  074,  11  Wash.  370. 

71  Hopkins  T.  Mill  Co.,  39  Pac.  815,  11  Wash.  308. 
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either  the  owner  or  the  contractor,  a  claim  against  a  reputed  owner 
who  was  also  contractor,  although  not  named  as  such  in  the  claim, 
is  valid.^^  Under  an  act  which  expressly  requires  the  contractor 
to  be  named  only  when  the  contract  is  made  with  some  one  other 
than  the  owner,  it  is  sufficient,  where  the  owner  is  also  the  con- 
tractor, to  name  the  owner  alone,  without  also  designating  him  as 
contractor.^ ^  Where  the  vendor  of  land  agrees  to  sell  it,  and  to 
advance  the  vendee  monev  to  build  with,  and  to  take  back  a  mort- 
gage  therefor,  such  vendor  should  not  be  named  in  the  claim  as  con- 
tractor."'* 

Coiinecting  Owner  with  Debt. 

§  390.  In  some  states  a  claim  whidi  shows  that  the  material  for 
which  the  lien  is  claimed  was  furnished  to  one  not  the  owner  of  the 
lot  or  building,  and  does  not  in  any  way  connect  him  with  the  own- 
er, is  fatally  defective.^''  In  such  states  a  claim  for  *^abor  per- 
formed upon  and  assistance  rendered  in  doing  tinning  and  ironwork,'' 
which  merely  gives  the  owner's  name,  and  alleges  that  one  M.  em- 
ployed claimant  to  perform  the  labor  and  render  the  assistance, 
agreeing  to  pay  claimant  therefor  a  certain  sum,  without  showing 
the  relation  between  M.  and  the  owner,  is  insufficient  to  support  a 
lien,  under  a  statute  requiring  the  statement  to  give  the  name  of 
the  owner,  and  also  the  name  of  the  person  by  whom  claimant  wa» 
employed,  or  to  whom  he  furnished  the  materials,  with  a  statement 
of  the  terms  and  conditions  of  the  contract,  since  it  cannot  be  told 
whether  M.  was  one  who,  under  the  lien  law,  could,  for  the  purposes 

T2Cliristine  v.  Manderson,  2  Pa.  St.  363. 

7  8  Knabb's  Appeal,  10  Pa.  St.  186.  The  name  of  the  contractor  need  not 
be  set  out  if  the  claimant's  contract  is  not  made  with  him.  Stevenson  v. 
Dick,  13  Phlla.  (Pa.)  132.  A  lien  claim  filed  by  a  subcontractor  must  contain 
the  name  of  the  contractor,  even  where  the  contract  between  the  owner  and 
contractor  has  been  changed.    Murta  v.  Stephenson,  12  Pa.  Co.  Ct.  R.  653. 

7*  Riley  v.  Watson.  6  Thomp.  &  C.  (N.  Y.)  310,  3  Hun  (N,  Y.)  56a 

7  6  0*Neil  V.  St.  Olars  Schocrf,  4  N.  W.  47,  26  Minn.  328;  BardweU  t.  St. 
Olars  School,  Id.;  Rugg  v.  Hoover,  10  N.  W.  473,  28  Minn.  404;  KeUer  v. 
Houlihan,  21  N.  W.  729,  32  Minn.  486;  Anderson  v.  Knndson,  22  N.  W.  302, 
33  Minn.  172;  McGlauflin  v.  Beeden,  43  N.  W.  86,  41  Minn.  408;  Wanen  v. 
Quade,  29  Pac.  827,  3  Wash.  St  750;  Heald  v.  Hodder,  32  Pac.  728,  5  Wash. 
677. 

(380) 


Ch.   13)  CLAIM   OF   LIEN.  §   891 

thereof,  bind  the  owner.  ^*  The  requirement  of  this  statement  of  the 
<;onnection  between  the  claimant  and  the  owner  is  usually  based  on 
the  theory  that  the  claim  creates  the  lien,  and  therefore  it  should  show 
all  the  facts  necessary  to  fulfill  the  statutory  requirements  for  a 
lien.^^  A  recital  in  a  claim  of  lien  filed  by  material  men,  that  the 
contractor,  as  agent  of  the  owner,  ordered  the  material,  sufficiently 
aJIeges  the  existence  of  the  relation  of  principal  and  agent  between 
the  owner  and  contractor .  to  subject  the  building  to  the  lien.^®  A 
lien  claim  which  states  that  M.  is  the  name  of  the  owner  of  the 
premises,  and  that  she  caused  said  building  to  be  erected;  that  B. 
IS  the  name  of  the  contractor  for  the  construction  of  said  building; 
that,  as  such  contractor,  he  made  an  oral  agreement  with  claimant, 
by  which  the  latter  was  to  furnish  materials  for  the  construction  of 
said  building;  and  that,  in  accordance  therewith,  claimant  furnished 
the  material  described, — ^sufficiently  states  a  contractual  relation  be- 
tween the  owner  and  the  contractor.^*  And  so  does  a  claim  which 
recites  that  "the  ground  on  which  the  building  was  erected  being 
at  the  time  the  property  of  H.,  who  caused  the  said  building  to  be 
erected  by  the  said  McL.,  her  contractor  and  agent,"  to  whom  the 
material  was  fumished.^^  And  so  does  also  a  claim  which  states 
that  S.  is  the  owner  of  the  premises,  and  caused  the  building  to  be 
ejected,  that  R.  is  the  contractor,  and  that  the  materials  were  fur- 
nished under  a  contract  with  him.*^ 

§  391.  In  other  states,  however,  the  claim  need  not  set  out  all 
the  facts  connecting  the  owner  of  the  land  with  the  debt  which 
the  lien  secures."^     Thus,  under  a  statute  which  provides  that  the 

7 « Warren  v.  Quade,  29  Pac.  827,  3  Wash.  St.  750.  And  a  claim  whlcli 
merely  states  that  a  lien  is  claimed  on  certain  property  ''for  materials  fur- 
nished in  the  construction  of  buUdings  thereon,"  that  the  name  of  the  owner 
is  W.,  and  that  P.  Is  the  name  of  the  person  to  whom  such  materials  were 
furnished,  since  it  does  not  show  the  relation  between  the  owner  and  the 
peraon  to  whom  Htxe  materials  were  furnished,  is  insufficient  to  support  a  lien. 
Tacoma  Lumber  &  Manufg  Co.  v.  Wilson,  29  Pac.  829,  3  Wash.  St.  78G. 

77  McGlauflin  v.  Beeden,  43  N.  W.  86,  41  Minn.  408. 

78  Fairhaven  Land  Co.  v.  Jordan,  32  Pac.  729,  5  Wash.  729. 
7»  Sautter  v.  McDonald,  40  Pac.  418,  12  Wash.  27. 

«o  WUlamette  Steam  MiUs  Lumbering  &  Manuf'g  Co.  v.  McLeod,  40  Pac.  93. 
27  Or.  272. 
81  Collins  V.  Snoke,  38  Pac.  IGl,  9  Wasii.  5oG. 
a>  Davies-Henderson  Lumber  Co.  v.  Gottschalk,  22  Pac.  8(30,  81  Ca!.  (Ul; 
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claim  of  lien  must  contain  a  statement  of  the  demand,  with  the  name 
of  the  owner,  and  also  the  name  of  the  party  by  whopi  he  was  em- 
ployed, or  to  whom  he  furnished  the  materials,  it  is  unnecessary  for 
a  material  man  to  state  in  such  claim  the  relation  of  the  party  to 
wliom  he  furnished  the  material  to  the  owner.®'  Nor  need  the  claim 
state  that  the  owner  had  actual  knowledge  that  the  work  for  which 
the  lien  is  claimed  w^as  being  done.®*  And  a  claim  for  a  lien  on 
leased  property  need  not  state  that  the  lessor  permitted  the  lessee 
to  build,  that  being  simply  a  fact  to  be  pleaded  in  the  suit  to  fore- 
close the  lien.®** 

In  Oregon  the  earlier  decisions  held  that  the  claim  must  connect 
the  claimant  with  the  owner,  either  by  showing  that  the  claimant 
contracted  with  the  owner  or  his  agent,  or  with  one  who  was  erect- 
ing a  building  under  a  contract  with  the  owner,  or  with  the  owner's 
consent.®"  But  these  decisions  have  been  practically  overruled  by 
a  later  case  in  that  state  which  holds  that  a  claim  of  lien  nesd  not 
state  the  contractual  relation  between  the  claimant  and  property 
owner,  under  a  statute  providing  simply  that  it  shall  contain  the 
name  of  the  person  to  whom  he  furnished  the  materials,  and  declar- 
ing that  every  person  who  furnishes  material  for  a  building  at  the 
instance  of  the  owner  or  his  agent  shall  have  a  lien,  and  that  every 
contractor  or  other  person  having  charge  in  any  part  of  the  construc- 
tion shall  be  held  the  agent  of  the  owner.®^ 

§  392.  A  claim  which  duly  states  an  intention  to  claim  a  lien,  de- 
scribes the  property  sought  to  be  subjected,  and  states  the  amount 
for  which  the  lien  is  claimed,  and  that  it  is  for  the  construction  of 
heating  apparatus  in  the  building  erected  on  the  property  described, 
is  sufficient,  though  the  caption  indicates  that  the  contract  was  made 
with  the  trustees  of  the  corporation  owning  the  building,  while  it 

Jewell  V.  McKay,  23  Pac.  139,  82  Cal.  144;  Post  v.  Miles  (N.  M.)  34  Pac. 
58C;  Burkitt  v.  Harper,  79  N.  Y.  273;  Osborn  v.  Logus  (Or.)  42  Pac.  997; 
Cahill  v.  Ely,  55  Mo.  App.  102. 

88  Davles-Henderson  Lumber  Co.  v.  Gottschalk,  22  Pac.  8(30,  81  Cal.  641. 

»*  Jewell  V.  McKay,  23  Pac.  139,  82  Cal.  144. 

8B  Burkitt  V.  Harper,  79  N.  Y.  273. 

8  0  Rankin  v.  Malarkey,  32  Pac.  1520,  34  Pac.  816,  and  23  Or.  593;  Curtis  v. 
Sestanovich,  37  Pac.  67,  26  Or.  107;  Willamette  Steam  Mills,  Lumbering  & 
Manuf  g  Co.  v.  McLeod,  40  Pac.  93,  27  Or.  272. 

87  Osbom  V.  Logus  (Or.)  42  Pac.  997. 
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was  in  fact  made  with  its  agent."*  And  a  statement  in  the  claim 
that  the  claimant  contracted  with  a  railroad  company  is  good  where 
the  fact  was  that  the  claimant  contracted  with  another  corporation, 
acting  as  the  agent  or  trustee  of  the  railroad  company.®**  So,  too, 
a  claim  of  lien  directed  to  the  owner  of  a  lot  erecting  a  building 
thereon,  which  states  that  the  lien  is  claimed  for  material  furnished 
at  his  request,  is  sufficient,  though  the  material  may  have  been  fur- 
nished the  contractor  for  the  owner's  use;  •^  and  a  claim  by  a  sub- 
contractor is  not  vitiated  by  a  surplusage  recital  that  the  owner,  as 
well  as  the  contractor,  owes  the  debt.^^  But,  where  the  lien  only 
affects  the  title  of  a  vendee,  a  claim  which  attempts  to  assert  a  lien 
against  the  vendor,  as  owner  under  an  alleged  contract  with  the 
vendee,  as. "contracting  builder,"  is  radically  defective.®* 

Allegations  as  to  Owner's  Title. 

§  393.  As  a  general  rule,  the  claim  need  not  state  the  nature  of 
the  ovnier's  title.*'  Thus,  a  statute  requiring  the  claim  to  state  the 
name  of  the  owner  of  the  land  or  of  the  estate  therein  on  which  the 
lien  is  claimed  does  not  require  it  to  set  out  the  legal  estate  of  the 
person  named  as  owner. •**  And,  where  a  lien  is  claimed  on  a  lease- 
hold estate,  the  claim  may  name  the  lessee  as  owner,  without  any 
reference  to  his  lease.**  In  Wisconsin  a  claim  for  a  mechanic's 
lien,  when  filed  by  a  principal  contractor,  need  not  state  that  the  per- 
son against  whom  the  demand  is  claimed  has  any  interest  in  the  prem- 
ises; ••  and  in  Texas  it  is  not  necessary  that  the  bill  of  particulars, 

88  Phcenlx  Iron  Co.  v.  The  Richmond,  6  Mackey  (D.  C.)  180.  The  caption 
was  not  required  by  the  statute. 

•»  Mackler  v.  Railway  Co.,  52  Mo.  App.  51G. 

90  Clark  V.  Huey  (Ind.  App.)  30  N.  E.  52. 

•1  Bambrick  y.  Association,  53  Mo.  App.  225. 

•2  Hallahan  v.  Herbert,  11  Abb.  Prac.  (N.  S.)  326. 

•a  Russ  Lumber  &  Mill  Co.  v.  Garrettson,  25  Pac.  747,  87  Cal.  589;  Gar- 
Uchs  V.  DonneUy,  60  N.  W.  32:^,  42  Neb.  57;  Cornell  v.  Matthews,  27  N.  J. 
Law,  522;  Thomas  t.  Smith,  42  Pa.  St.  68;  Gillespie  y.  Remington,  18  S.  W. 
338,  66  Tex.  108;   Moritz  y.  Splitt,  13  N.  W.  555,  55  Wis.  441. 

»*  Cornell  v.  Matthews,  27  N.  J.  Law  522. 

•8  Thomas  y.  Smith,  42  Pa.  St.  OS. 

»•  Moritz  y.  Splitt,  13  N.  W.  555,  55  Wis.  441. 
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setting  out  the  items  of  the  debt  and  describing  the  property  to  be 
charged  with  a  lien,  should  allege  that  the  person  charged  with  the 
lien  owns  the  property,  or  has  any  interest  in  it.*^ 

§  394.  In  some  cases,  however,  allegations  as  to  title  have  been 
held  necessary.  Thus,  a  claim  alleging  that  a  house  was  built  by 
C.  for  Gh.,  upon  land  belonging  to  L.,  without  averring  that  G.  had 
any  interest  in  the  land,  is  invalid,  because  it  shows  that  the  per- 
son who  had  the  house  built  did  not  own  either  house  or  land.** 
And  in  Washington  a  claim  for  lien  against  a  corporation,  for  work 
in  constructing  a  railroad  for  it,  is  defective  if  it  does  not  allege 
that  the  corporation  had  some  interest  in  the  land  over  which  the 
railroad  was  built.®*  A  claim  of  lien  stating  that  a  certain  p?rson 
was  the  owner  of  a  described  lot,  and  that  he  contracted  with  named 
parties  to  build  a  house  thereon,  sufficiently  shows  that  he  was  the 
owner  of  the  building;  ^^°  and  a  claim  by  a  material  man  for  a 
lien  upon  a  house  alone,  without  the  land,  which  states  that  his 
materials  were  used  in  repairing  the  house  under  the  direction  of  O., 
who  was  legally  in  possession  of  the  premises  under  contract  of 
purchase,  and  that  said  materials  were  furnished  for  said  house  at 
the  request  of  O.,  the  owner  thereof,  duly  shows  that  O.  was  the 
owner  of  the  house. ^°^  But  it  has  been  held  that  a  claim  which 
states  merely  the  lease  of  the  ground  to  a  certain  person,  on  which 
is  the  building  sought  to  be  charged,  and  after  description  of  build- 
ing and  ground,  and  mention  of  the  owner  of  the  ground,  declares 
the  person  first  named  lessee  of  "said  property,"  does  not  show,  either 
directly  or  by  necessary  inference,  who  is  the  owner  of  the  build- 
ing.^^^  As  against  the  owner  of  the  property,  a  lien  claim  suffi- 
ciently alleges  its  ownership  though  it  erroneously  states  that  the 
equitable  title  only  is  in  him,  and  the  legal  title  is  in  another.^*' 
But  a  statement  in  the  claim  of  lien  that  materials  were  furnished 

« 

»7  Gillespie  v.  Remington,  18  S.  W.  338,  C6  Tex.  108. 

»8  Babbitt  v.  Condon,  27  N.  J.  Law  154. 

»8  Vincent  v.  MiU  Co.,  35  Fac.  396,  7  Wash.  566. 

100  Russ  Lumber  &  Mill  Co.  v.  Garrettson,  25  Pac.  747,  87  Cal.  589, 

101  Kezartee  v.  Marks,  16  Pac.  407,  15  Or.  529. 

102  Gordon  v.  Peal,  31  Pac.  287,  23  Or.  153. 

108  McHugh  V.  Slack,  39  Pac.  674,  11  Wa»h.  370. 
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and  work  was  perfonned  on  a  certain  mining  claim,  "the  property 
of  defendant,"  is  not  a  sufficient  allegation  of  ownership.**^* 

Specifying  Work  or  Materials  Furnished. 

§  395.    The  claim  should  specify  the  nature  and  character  of  the 
work  or  materials  for  which  the  lien  is  claimed.^ ^'^     Claims  have 

104  Steel  V.  Mining  Co.  (Idaho)  42  Pac.  585. 

105  (Jordon  Hardware  Co.  v.  San  Francisco  &  S.  R.  Co.  (Cnl.)  22  Pac.  406; 
Wagner  v.  Hansen,  37  Pac.  195,  103  Cal.  104;  Kllng  v.  Consti-uction  Co.,  7 
Mo.  App.  410;  Kern  v.  Pfaff.  44  Mo.  App.  29;  Whitenaok  v.  Noe,  11  N.  J.  Eq. 
321;  Ogden  v.  Alexander,  35  N.  E.  038,  140  N.  Y.  356;  Luscher  v.  Morris,  18 
Abb.  N.  C.  (N.  Y.)  67;  Wray  v.  Harris,  77  N.  C.  77;  Smaltz  v.  Knott,  3 
Grant,  Cas.  (Pa.)  227;  Noll  v.  Swineford,  6  Pa.  St.  187;  Barclay's  Appeal, 
13  Pa.  St.  495;  Singerly  v.  Cawley,  26  Pa.  St.  248;  Harman  v.  Cunimings,  43 
Pa.  St.  322;  RusseU  v.  BeU,  44  Pa.  St  47;  Wetmore's  Appeal,  91  Pa.  St.  276; 
Morrison  v.  Henderson,  17  Atl.  599,  126  Pa.  St.  216;  Bevan  v.  Tliackara,  22 
Atl.  873,  143  Pa.  St.  1S2;  Orth  v.  Oil  Co.,  28  Atl.  180,  159  Pa.  St.  :m^;  Lynch 
Y.  Felgle,  11  Phila.  (l»a.)  247;  McNamee  v.  Hildeburn,  9  Pa.  Co.  Ct.  R.  267; 
Merchant  v.  Humeston,  7  Pac.  903,  2  Wash.  T,  433;  Taconui  Lumbei-  &  Manuf  g 
Co.  V.  Wilson,  29  I'ac.  829,  3  Wash.  St.  786;  Tacoma  Liiml)or  &  Maniifg  Co.  v. 
Kennedy,  30  Pac.  79,  4  Wash.  305;  Tacoma  Lumber  &  Manuf  g  Co.  v.  Wolff, 
31  Pac.  753,  32  Pac.  4(i2.  and  5  W^ash.  264;  Falrhaven  Land  Co.  v.  Jordan,  32 
Pac.  729,  5  Wash.  729;  Beers  v.  Knapp,  5  Ben.  104,  Fed,  Cas.  No.  1,232.  There 
are  some  exceptions  to  this.  Thus,  In  Pennsylvania,  where  a  contract  to  erect 
a  buildhig  has  been  entered  Into  with  the  owner.  It  Is  not  necessary,  upon  sub- 
sequently filing  a  mechanic's  lien  against  the  building,  to  si)eiify  tlie  kind  of  work 
done  or  materials  furnished,  as  in  the  case  of  a  contract  entered  into  ^^1th  a  con- 
tractor. Hamish  v.  llorr,  9S  Pa.  St.  6.  But  tlio  statute  authorizing  a  me- 
chanic's lien  to  be  filed  on  a  special  contract,  without  setting  out  tlie  nature  and 
kind  of  work  done,  does  uot  aiiply  to  a  claim  of  a  nuM-hanic  for  materials  fur- 
nished a  contractor  on  a  specific  contract.  Lee  v.  Burke,  IMJ  Pa.  St.  336.  lu 
Nevada,  under  a  statute  which  provides  for  filing  a  statement  claiuiiug  a  me- 
chanic's lien.  It  is  held  that  a  claim  is  sutttcicnt  wliich  describes  the  property 
sought  to  be  charged,  gives  the  name  of  the  owner,  the  name  of  the  persons  by 
whom  claimant  was  employ(>d  anrl  under  whom  he  worked,  and  the  total  amount 
due,  after  deductlnf  all  cretlits,  without  specifying  the  particular  kind  of  labor 
l)erformed.  Maynard  v.  Ivey,  29  Pac.  1090,  21  Nev.  241.  And  there  is  a  decl- 
aioQ  in  Missouri  to  the  eft'ect  that,  where  a  contract  is  for  the  performance  of  la- 
bor on  defendant's  house  at  so  nmch  per  lioiu-,  an  account  filed  with  the  me- 
clumic's  lien  claim,  which  shows  the  number  and  diites  of  the  hours  worked,  is 
sutfident  without  specifying  the  particular  kind  of  w^ork  done.  Steininger  v. 
lUieman,  28  Mo.  App.  5iM. 
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been  held  bad  for  failure  to  conform  to  this  rule  where  the  speci- 
fication was  for  ''nails,  spikes,  iron,  steel,  picks,  shovels,  and  other 
like  material";  ^^^  for  labor  and  material,  when  only  labor  was  fur- 
nished; ^®^  for  materials  furnished  "in  the  repairing,  altering,  erect- 
ing, and  finishing''  a  building,  without  stating  what  i)art  of  the 
debt  was  for  erecting,  and  what  part  for  repairing;  ^®^  for  "work,  la- 
bor, and  services  rendered  and  materials  furnished  in  the  erection" 
of  a  building;  ^°*  for  "work  and  labor  done  and  materials  furnished 
in  the  construction  of  a  cotton  gin";^*®  for  "work  and  labor  done 
for  and  about  the  erection  and  construction  of  said  building  and  ap- 
purtenance"; ^^^  for  the  "balance  of  the  contract  price  for  the  erec- 
tion and  construction  of  said  building,  and  the  materials  furnished 
for  the  same";  ^^^  for  a  balance  due  on  certain  houses,  being  stone 
and  stonework;  ^^'  for  work  done  and  materials  furnished  "in  and 
about  the  erection,  construction,  improvement,  and  fitting  up  of 
the  said  buildings,  for  the  use  for  which  they  were  constructed," 
where  the  work  was  really  for  repairs,  alterations,  and  additions;  ^^* 

106  Gordan  Hai-dware  Co.  v.  San  Francisco  &  S.  R.  Co.  (Cal.)  22  Pac.  406. 
This  was  a  lien  on  a  railroad. 

107  Wagner  v.  Hansen,  37  Tac.  195,  103  Cal.  104.  The  statute  governing  this 
case  required  tlie  claim  to  be  essentially  true.  But  In  Missouri,  under  a  statute 
which  merely  required  the  claim  to  state  that  a  person  holds  a  claim  against  the 
building,  setting  forth  the  amount,  and  from  whom  due,  it  has  been  held  that, 
where  a  mechanic's  lien  account  comprehended  labor  and  material,  the  claimant 
will  not  be  confined  to  his  action  for  labor  done  because  his  claim  was  only  for 
labor,  and  not  for  material.     Laswell  v.  Presbyterian  Church,  46  Mo.  279. 

108  Whitenack  v.  Noe,  11  N.  J.  Eq.  321. 

109  Luscher  v.  Morris,  18  Abb.  N.  C.  (N.  Y.)  67. 

110  Wray  v.  Harris.  77  N.  C.  77. 

111  Barclay's  Appeal,  13  Pa.  St.  495.  It  was  said  hi  the  opinion  that  the  word 
"appurtenance"  might  include  things  not  within  the  purview  of  the  mechanic!s 
lien  act. 

iia  singerly  v.  Cawley,  26  Pa.  St.  248.  The  statute  construed  in  this  case  re- 
quired the  claim  to  state  **the  nature  or  kind  of  the  work  done,  or  the  kind  and 
amount  of  materials  furnished." 

118  RusseU  V.  BeU,  44  Pa.  St.  47. 

11*  Wetmore's  Appeal,  91  Pa.  St.  276;  Morrison  v.  Henderson,  17  Atl.  599, 
126  Pa.  St.  216.  But  a  claim  for  the  erection  and  "alteration,  repairing,  and  im- 
provement" of  a  house  has  been  held  good  though  the  work  done  was  consti'uc- 
tion,  the  word  "alteration"  in  the  claim  beii^  treated  as  suiplusage.  Fisher  v. 
Rush,  71  Pa.  St.  40.  And  it  has  also  been  held  that  a  claim  "for  work  done  and 
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for  a  balance  due  on  a  contract  for  work  and  materials  furnished;  ^^' 
for  ^'excavating  the  foundations,  furnishing  the  materials  and  ma- 
sonry for  the  foundation  walls,  of  the  barn  more  particularly  here- 
inafter described,"  but  not  in  fact  so  described;  ^^'  for  one-seventh 
of  the  total  labor  and  materials  furnished  for  seven  distinct  build- 
ings; ^^^  and  for  'Materials  furnished  in  the  construction  of  build- 
ings" on  certain  land.^^®  So,  too,  a  claim  of  lien,  containing  a  bill 
for  ^'merchandise/'  is  not  a  sufficient  indication  of  the  character  of 
the  material,  though  the  claimant  states,  and  the  bill,  by  its  printed 
heading,  shows,  that  he  is  a  dealer  in  rough  and  dressed  lumber, 
sash,  doors,  shingles,  and  blinds.^^^ 

§  396.  A  statement,  in  a  claim  of  mechanic's  lien,  that  claimant 
furnished  under  contract  ''certain  goods,  wares,  and  merchandise, 
being  iron  •  •  •  and  other  building  material,"  is  too  indef- 
inite.^*® The  memorandum  of  a  building  contract  filed  in  the  re- 
corder's office,  under  the  California  statute,  which  recites  that  the 
contract  is  for  the  erection  of  a  two-«tory  building,  giving  its  dimen- 
sions, "in  a  workmanlike  manner,  in  conformity  with  the  plans, 
drawings,  and  specifications  for  the  same"  made  by  a  certain  archi- 
tect, which  "are  to  be  kept  and  remain  in  the  office  of  said  architect," 
subject  to  inspection,  does  not  sufficiently  state  "the  general  charac- 
ter of  the  work  to  be  done."  ^^^  A  memorandum  of  a  contract  for  a 
building  costing  over  |1,000,  filed  in  the  recorder's  office,  in  which 
the  only  description  of  the  property  and  of  the  work  to  be  done  is 
that  "the  building  is  to  be  a  frame  building,"  is  fatally  defective.^  ^* 

materials  furnished  for  and  about  the  erection  and  construction  of  a  building" 
is  sufficient,  though  the  work  done  and  materials  furnished  were  for  and  about 
the  repair  or  alteration  of  a  ''building,"  and  were  not  used  in  the  erection  and 
construction  of  a  "new  building."     Stoltes  v.  DealjjTie,  2  Pa.  Dist  R.  143. 

116  Lynch  v.  Feigle,  11  Phlla.  (Pa.)  247. 

ii«  McNamee  v.  Ulldeburn,  9  Pa.  Co.  Ct.  R.  267. 

117  Merchant  v.  Humcston,  7  Pac.  903,  2  Wash.  T.  433. 

lis  Tacoma  Lumber  &  Manuf g  Co.  v.  Wilson,  29  Pac.  829,  3  Wash.  St.  786. 

ii»  Fairhaven  Land  Co.  v.  Jordan,  32  Pac.  729,  5  Wash.  729. 

no  Bolster  v.  Stocks,  43  Pac.  532,  13  Wash.  460. 

121  Butterworth  v.  Levy,  38  Pac.  897,  104  Cal.  506.  But,  where  the  memoran- 
dum does  not  disclose  that  there  were  any  plans  or  specifications,  such  memoran- 
dum cannot  be  held  insufficient,  because  plans  and  specifications  are  not  ffied 
therewith.     Joost  y.  Sulliyan  (Cal.)  43  Pac.  896. 

128  Blyth  V.  Torre  (Cal.)  38  Pac  639. 
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And  sach  a  memoraiidui]],  reciting  that  the  contractor  is  to  furnish 
the  material  and  labor  for  the  erection  of  a  **one-storv  brick  building, 
and  all  woric  mentioned  in  the  specifications  in  connection  there- 
with, in  a  workmanlike  manner,  and  in  conformity  with  the  plans 
*  *  •  by  the  construction  committee"  of  the  corporation  owning 
the  land,  does  not  contain  "a  statement  of  the  general  character  of 
the  work  to  be  done."  *^*  A  claim  of  mechanic's  lien  which  states 
that  the  claimant  agreed  with  the  owner  "to  furnish  the  lumber  ma- 
terial to  be  used  in  the  construction,  erection,  and  completion  of"  a 
certain  hotel  is  too  uncertain  as  to  the  amount  of  such  material,  when 
it  appears  that,  when  the  contract  was  made,  the  hotel  was  partly 
constructed,  and  the  contract  was  to  furnish  lumber  to  complete 
it.^**  But  a  claim  for  a  mechanic's  lien  which  states  that  under 
the  contract  the  claimant  was  **to  furnish  the  lumber,  sash,  doors, 
etc.,"  for  a  certain  building,  is  sufficiently  specific.^***  And  a  iien 
claim  for  furnishing  and  laying  a  given  number  of  brick  is  suffi- 
cient, though  it  does  not  state  whether  the  bricks  were  computed 
by  actual  count  or  by  wall  measurement,  or  separate  the  value  of 
the  brick  from  that  of  the  sand  and  lime  used  in  laying  them.*** 
A.nd  a  claim  for  "wall  paper  furnished  and  paper  hanging  done" 
sufficiently  sets  out  the  nature  and  character  of  the  work  and  mate- 
j-ials.^^^  And  so  does  a  claim  for  so  many  feet  of  lumber,  one-third 
common,*  *■  Where  subcontractors  put  a  slate  roof  on  and  a  fur- 
nace in  a  dwelling  house,  and  also  do  the  plumbing,  and  furnish 
hardware  for  the  building,  a  claim  of  lien  which  states  that  it  is  for 
labor  and  services  rendered  in  mason,  carpenter,  and  joiner  work,  and 
for  hardware  and  materials  furnished  and  to  be  furnished  in  virtue 
of  an  agreement  therefor  with  the  contractor,  is  sufficiently  definite 

i23^Vood  V.  Transit  Co.,  40  Pac.  806,  107  Cal.  500.  The  memorandum  of 
-contract  referred  to  in  the  cases  cited  in  this  and  the  two  preceding  notes  is,  of 
course,  not  the  same  as  a  lien  claim,  but  the  principles  stated  in  these  cases 
vould  seem  applicable  also  to  such  claims. 

124  u.  S.  Savings,  Loan  &  Bldg.  Co.  v.  Jones,  37  Pac.  666,  9  Wash.  AM. 

125  Bolster  v.  Stocks,  43  Pac.  534,  13  Wash.  460. 

126  McDermott  v.  Claas,  15  S.  W.  995,  104  Mo.  14. 

127  James  v.  Keller,  2  Pa.  Dist  R.  165. 

128  iTerguson  ▼.  VoUum,  1  Phlla.  (Pa.)  181.  The  objection  to  the  dalm  was 
not  made  in  this  case  until  motion  in  arrest  of  judgment. 
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as  between  them  and  the  owner  and  contractor.  ^^*  And  in  ca^ie  of 
a  miiier*8  lien  it  was  held  that  a  claim  for  labor  done  as  a  miner^ 
in  extracting  ore  from  and  working  in  a  certain  mine,  was  sufficient^* 
though  the  court  said  that  it  would  have  been  better  had  it  stated 
more  clearly  the  character  of  the  work."®  A  recital  in  a  building 
contract  filed  in  lieu  of  a  lien  claim  that  the  structure  was  to  be  an 
IS-room,  2-story  frame  house,  and  was  to  be  built  on  lots  2  and  3^ 
in  block  121,  Oak  Cliff.  Dallas  county,  Tex.,  coupled  with  an  affi- 
davit attached  to  the  contract  giving  the  name  of  the  contractor,  and 
stating  that  it  was  the  only  house  on  the  two  lots,  is  sufficient,  with- 
out the  filing  of  plans  and  specifications,  to  support  a  mechanic's 
lien."^ 

§  397.  A  statute  requiring  a  person  claiming  a  mechanic's  lien  to 
state  the  extent  of  services  i)erformed,  materials  used,  and  residue 
of  the  work  remaining  to  be  performed,  must  be  strictly  pursued,  so 
that  a  claim  of  a  lien,  for  partially  completed  work,  which  states 
entire  completion  thereof,  is  void.^*^  Under  such  a  statute  a  claim 
stating  that  ''all  the  work  and  materials  for  which  said  claim  is 
made  has  been  done"  is  sufficient.^^^  A  substantial  completion  of 
the  work  will  justify  the  statement  in  the  claim  that  it  has  been 
fully  performed.  Thus,  where  the  contract  price  of  the  materials 
and  work  exceeded  |600,  and  the  evidence  shows  that  when  the  claim 
was  filed  the  expense  of  completing  the  work  would  not  exceed  fo, 
and  that  the  failure  to  complete  it  was  caused  by  a  request  of  the 
owner  to  suspend  the  work,  which  the  claimants  afterwards  tendered, 
a  claim  of  lien  which  states  ''that  said  service  has  been  fully  rendered, 
and  the  materials  have  been  fully  delivered  and  furnished,"  does  not 
untruthfully  state  that  all  the  work  for  which  claim  is  made  has 
been  actually  performed.^'*  So,  too,  an  allegation  of  full  perform- 
ance is  proper  where  the  contract  was  to  do  carpenter  work,  to  the 
value  of  f  1,665,  all  of  which  was  done  except  f  75  worth,  which  was 

i2»  Ofirdon  v.  Alexander,  35  N.  E.  638, 140  N.  Y.  350. 

180  Skjrrme  v.  Mining  Co.,  8  Nev.  237. 

181  Collier  V.  Betterton,  29  S.  W.  400,  8  Tex.  Qv.  App.  479. 

182  Brandt  v.  Verdon  (Com.  PI.)  18  N.  Y.  Supp,  119;   Foster  t.  Schneider.  2 
N.  Y.  Supp.  875,  60  Hun,  151. 

188  Smith  V.  Bally,  8  Daly  (N.  Y.)  131. 

184  Ogden  T.  Alexander,  35  N.  E.  638,  140  N.  Y.  356. 
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omitted  because  the  owner  failed  to  furnish  materials  as  agreed,^*' 
or  where  a  contract  for  plastering  was  all  completed,  except  "point- 
•ing  up"  the  walls,  which  could  not  be  done  because  of  the  default 
of  the  principal  contractor.^**  But,  where  the  statute  does  not  so 
require,  a  claim  need  not  state  that  the  claimant  has  complied  with 
the  terms  of  this  contract.^'^  A  claim  should  state  whether  the  debt 
for  which  a  lien  is  claimed  is  due,^'*  A  claim  for  a  mechanic's  lien 
for  materials  furnished  for  the  construction  of  a  house  does  not  cover 
materials  furnished  for  a  fence  to  inclose  the  same.^'* 

§  398.  It  is  held  in  Alabama  that  although  materials  for  which  a 
lien  is  claimed  must,  under  the  statute,  have  been  furnished  for  the 
erection  or  betterment  of  a  certain  building,  such  fact  need  not  ap- 
pear in  the  claim,^*®  but  in  Missouri  a  claim  which  fails  to  show 
that  the  materials  were  furnished  for  the  building  described  is  in- 
sufficient, although  it  alleges  that  the  materials  actually  went  into 
the  construction.^*^  As  a  general  rule,  however,  any  words  that 
show  that  the  materials  were  furnished  for  the  building  will  an- 
swer, although  they  are  not  in  the  exact  language  of  the  statute. 
Thus,  where  the  statute  gives  a  lien  for  materials  furnished  "for 
or  about  the  erection  and  construction  of  the  building,"  a  claim 
which  shows  a  charge  made  to  the  contractor  "for  A.  B.'s  house" 
has  been  held  sufficient,^*^  as  has  also  a  claim  for  material  furnished 
"to"  the  building,  instead  of  "for  and  about  the  construction,"  as  de- 
clared in  the  statute.^*^  A  statement  in  the  claim  that  "said  lien 
is  claimed  to  secure  the  payment  of  an  account  for  materials  fur- 
nished to  and  for"  the  contractor,  "under  his  contract  with  the  said 
owners  to  erect  said  house,"  is  sufficient  to  show  that  the  materials 
furnished  were  to  be  used  in  building  such  house.^**     Under  a  stat- 

185  McMechan  v.  Baker  (Qty  Ct.  Brook.)  11  N.  Y.  Supp.  781.     To  the  same 
effect  is  Bulkley  v.  KimbaU  (City  Ct.  Brook.)  19  N.  Y.  Supp.  072. 

186  MuU  V.  Jones  (Com.  PL)  18  N.  Y.  Supp.  351). 
18  T  Ford  V.  Wilson,  11  S.  E.  559,  85  Ga.  109. 

188  Wade  y.  Reitz,  18  Ind.  307. 

189  Riverside  Lumber  Co.  y.  Hampton  (Del.  Super.)  32  Atl.  960. 

140  Cook  V.  Brick  Co.,  12  South.  918,  98  Ala.  409. 

141  Fathman  &  MUler  Planhig-MiU  Co.  v.  Ritter,  33  Mo.  App.  404. 

142  Kelly  V.  Brown,  20  Pa.  St.  666. 

148  Taylor  v.  Wlttkamp,  13  Phila.  (Pa.)  31. 

144  Johnston  v.  Harrington,  31  Pac.  316,  5  Wash.  73. 
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ute  requiring,  on  filing  of  a  mechanic's  lien,  a  verified  stat^  ment  con- 
taining a  true  account  of  the  demand  secured,  a  statement  by  the 
assignee  of  a  material  man's  claim  that  the  amount  claimed  was 
for  material  furnished,  and  that  the  owner  had  admitted  the  correct- 
ness of  the  claim  by  accepting  the  order  for  the  sum  named  in  the 
claim,  and  acknowledging  that  it  was  due  for  such  material,  is  suffi- 
cient.^*' 

§  399.  A  statute  requiring  the  claim  to  set  out  "the  nature  and 
kind  of  the  work  done,  or  the  kind  and  amount  of  materials  furnish- 
ed," makes  it  necessary  to  specify  the  amount  due  for  materials  and 
the  amount  for  labor  as  separate  items.^**  And  under  such  a  stat- 
ute a  claim  which  conveys  no  information  as  to  the  amount  of  ma- 
terials furnished,  or  the  price  charged,  simply  stating  a  gross  amount 
in  pursuance  of  a  contract  with  the  contractor,  is  insufficient  to  sup- 
port the  lien.^*^  So,  too,  a  claim  for  "the  sum  of  f  100,  being  a  debt 
contracted  for  materials,  to  wit,  lumber,  furnished  on  the  5th,  6th, 
11th,  12th,  18th,  and  24th  days  of  February,  1847,"  is  insufficient,  as 
not  stating  the  "amount  of  materials  furnished."  **•  And  it  has 
been  held  that  a  statement  in  a  lien  claim  that  claimant  agreed  to 
furnish  the  contractors  certain  windows,  doors,  etc.,  for  a  building, 
without  specifying  the  quantity  in  any  way,  or  that  the  same  were 
all  the  doors,  windows,  etc.,  used  in  the  construction  of  the  build- 
ing, does  not  give  the  owner  sufficient  notice.^*®  However,  a  me- 
chanic's claim  setting  forth  that  it  was  for  work  and  materials  furnish- 
ed in  pursuance  of  a  contract  is  regular  on  its  face,  and  the  lien  will 
be  sustained  by  proof  that  the  price  of  the  work  was  to  be  ascer- 
tained by  measurement  after  its  completion.^'® 

146  Leftwich  Lumber  Co.  v.  Florence  Mut.  Bldg.  IxMin  &  Savings  Ass*d,  18 
South.  48,   104  Ala.  584. 

i*«  Noll  V.  Swineford,  6  Pa.  St.  187.  But  where  there  is  a  contract  to  build 
houses  for  a  given  sum,  and  the  contract  has  been  performed,  such  division  of  the 
accoimt  in  the  lien  claim  is  not  necessary.     Young  v.  Lyman,  9  Pa.  St.  449. 

147  Shields  v.  Garrett,  12  Phila.  (Pa.)  458. 

i4«  Heron  v.  Robhison,  2  Pars.  Eq.  Cas.  (Pa.)  248. 

149  Tacoma  Lumber  &  Manufacturing  Go.  v.  Wolff,  31  Pac.  753,  32  Pac.  462, 
and  5  Wash.  264. 

150  Miller  v.  Bedford,  8(5  Pa.  St  454. 
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Stating  Whether  Claimant  is  Contractor,  Subcontractor,  or 

Material  Man. 

§  400.  A  claim  for  meohaiiie'H  lien  need  not  state  whether  the 
claimant  is  a  contraftor,  subcontractor,  or  workman,  where  the 
statute  does  not  distinctly  so  require.^^^  Therefore  errors  in  this  re- 
gard do  not  vitiate.  Thus,  a  claim  which  alleged  that  a  certain 
man,  ''as  contractor,  and  as  agent  for  and  on  behalf"  of  the  owner, 
entered  into  a  contract  with  the  lien  claimant,  under  which  con- 
tract the  claimant's  work  was  done,  has  been  held  to  show  the  claim- 
ant to  be  an  original  contractor,  the  words  "as  contractor"  being 
treated  as  surplusage.^ *^  So,  too,  a  claim  which  states  that  it  is 
made  against  V.,  and  that  the  work  was  done  at  his  request,  the 
owner  of  the  land  being  C,  has  been  held  to  sustain  a  lien,  where 
it  was  shown  that  the  claimant  contracted  with  C.  for  the  work."' 
And  one  who  does  business  for  another  in  his  own  name  as  agent, 
and  who  contracts  to  furnish  material  without  disclosing  his  prin- 
cipal, may  file  a  claim  of  lien  therefor  in  hi-^  own  name  without 
mentioning  his  principal.^  ***  But  wheix?  the  statute  presciibes  a 
form  of  lien  claim  for  the  case  of  a  principal  contractor  diifer- 
ent  from  that  of  a  subcontractor,  and  the  claim  filed  is  that  of 
a  principal  contractor,  while  the  court  finds  that  the  work  was  done 
by  plaintiff  as  a  subcontractor,  there  is  no  lien  to  be  enforced."' 
A  claim  for  a  mechanic's  lien,  asserting  that  the  claimant  furnished 
material  for  building  a  house  on  a  lot  in  pursuance  of  a  contract 
with  W.,  the  owner  of  the  lot,  and  there  is  due  therefor  from  W.  a 
certain  amount  on  the  contract,  and  a  certain  amount  for  extras  done 
on  the  house  under  the  contract,  and  damages  suffered  by  claimant 
because  W.  failed  to  comply  with  the  contract,  purports  to  be  the 
claim  of  a  principal  contractor.**^'  A  lien  claim  which  states  that 
the  owner  of  a  described  lot  contracted  with  named  pers<ms  to  build 
a  house  thereon,  and  that  the  claimant  furnished  materials  under  a 

iBi  Lutz  V.  Ey,  3  Abb.  Prac.  (N.  Y.)  475. 

152  Mclntyre  v.  Trautner,  63  Cal.  429. 

153  Moran  v.  CliaBe,  52  N.  Y.  349. 

154  Hooker  v.  McGlone,  42  Conn.  95. 

156  Denver  Hardware  Co.  v.  Croke,  36  Pac.  624,  4  Colo.  App.  630. 
156  McMonegal  v.  Wilson,  61  N.  W.  495,  102  Mich.  264. 
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contract  with  the  contractors,  and  gave  due  notice  to  the  owner, 
sufficiently  shows  that  claimant's  materials  were  furnished  to  the 
contractors.^ °^  And  where  it  is  shown,  from  the  claim  for  a  sub- 
contractor's lien,  and  otherwise,  that  the  contractor  purchased  of  the 
subcontractor  materials  to  be  put  into  the  house  of  the  owner  of  the 
land,  and  that  the  materials  were  actually  put  into  the  house,  such 
claim  is  not  invalid  because  it  also  shows  that  the  credit  was  orig- 
inally given  to  the  owner  of  the  property.  ^'^^ 

Stating:  Terms  of  Contract. 

§  401.  Many  statutes  require  the  claim  to  make  some  reference 
to  the  contract  on  which  the  lien  is  based,  or  to  describe  such  con- 
tract with  more  or  less  detail.  A  statute  requiring  the  *^erms,  time 
given,  and  conditions"  of  the  contract  to  be  stated  in  the  claim  is 
not  complied  with  by  a  statement  that  "the  terms,  time  given,  and 
conditions  of  said  contract  are  and  were  cash,"  ^°^  though  the  claim 
is  sufficient  under  such  a  statute  if  it  states  that  the  contract  was 
for  "cash,  upon  demand,  in  gold  coib  of  the  United  States,"  ^^^  or 
that  "the  terms  of  payment  for  said  labor  were  cash  as  soon  as  siiid 
labor  was  performed,"  ^**  or  that  the  claimant  undertook  to  furnish 
to  a  certain  mining  company  explosives  in  such  quantities  as  it 
might  require,  each  parcel  to  be  paid  for  at  delivery,  or  as  soon  there- 
after as  might  be,  with  interest  upon  such  payments  in  case  of  de- 
lay,*'^  or  that  it  was  "agreed  that  the  price  of  all  materials  fur- 
nished should  be  due  on  the  delivery  of  the  same."  ^'^  And  a  state- 
ment of  the  terms  of  payment  as  "cash  on  completion  of  contract" 
is  sufficient.^ •*  So,  too,  a  lien  claim  which  states  that  claimant 
furnished  to  defendant  certain  material  under  a  contract  whereby 
defendant  promised  to  pay,  on  delivery  of  the  material  to  him,  the 

1B7  Buss  Lumber  &  MUl  Co.  v.  GarrettsoD,  25  Pac.  747,  87  Cal.  589. 
1S8  GunninKham  v.  Barr,  25  Pac.  583,  45  Kan.  158. 
iB»  Hooper  v.  Flood,  54  CaL  221. 
i«o  Blaekman  v.  Marsicano.  61  Gal.  638. 
lei  Tredinnick  v.  Mining  Go.,  13  Pac.  152,  72  CaL  78. 

lea  California  Powder  Works  v.  Blue  Tent  Consol.  Hydi-aulic  Gold  Mines  (Cal.) 
22  Pac.  391. 
los  Gohn  y.  Wright,  26  Pac.  643,  89  Cal.  86. 
1C4  KeUey  v.  Plover,  36  Pac.  1020,  103  Cal.  35. 
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prices  set  forth  in  an  annexed  bill  of  particulars,  sufficiently  contains 
the  "terms  and  conditions"  of  the  contract.^®* 

§  402.  If  there  are  no  special  terms,  time,  or  conditions  given  in 
the  contract,  none  need  be  stated  in  the  lien.^'®  And,  if  the  contract 
makes  no  provision  as  to  the  time  when  payments  should  be  made, 
the  statutory  requirement  that  the  claim  filed  shall  state,  inter  alia, 
the  "time  given,"  has  no  application.^*^ 

Under  a  statute  which  requires  the  claim  to  contain  a  statement 
of  the  terms  and  conditions  of  the  contract,  if  any,  a  claim  filed 
by  a  subcontractor  should  set  out  the  terms  of  the  original  con- 
tract, as  well  as  those  of  the  subcontract.^'®  But,  where  the  orig- 
inal building  contract  has  been  recorded,  a  claim  of  lien  which  states 
that  the  lien  claimant  agreed  with  the  contractor  to  furnish  the  lum- 
ber and  building  material  to  be  used  in  the  construction  of  a  build- 
ing, and  delivered  the  same,  for  which  the  contractor  agreed  to  pay 
1833.86,  as  he  received  payment  under  his  building  contract,  is  suffi- 
cient, as  the  terms  of  payment  could  be  ascertained  from  the  build- 
ing contract^'* 

§  403.  A  claim  of  lien,  alleging  in  substance  that  the  claimants 
were  employed  by  a  mining  company,  without  naming  the  company's 
agent,  who  in  fact  made  the  contract,  is  sufficient;  ^^®   and  a  claim 

165  Washington  Mill  Co.  v.  Craig,  35  Pac.  413,  i  Wash.  556. 

i6«I.onkey  v.  Wells,  10  Nev.  271;  Fairhaven  Land  Co.  v.  Jordan,  32  Pac. 
729,  5  Wash.  720. 

16T  Hills  V.  Ohlig,  (J3  Cal.  104. 

i«8  Gates  V.  Brown,  25  Pac.  014,  1  Wash.  St.  470.  In  a  case  in  Minnesota 
it  appeared  that,  in  an  afiidavit  and  account  filed  by  plaintiffs  to  secure  a  sub- 
contractor's lien  upon  property  of  B.  for  lumber  sold  to  H.,  the  account  was 
stated  as  an  account  of  lumbt^r  "sold  to  H.  for  B.,"  and  the  affidavit  averred 
that  the  same  was  furnished  for  B.  under  a  contract  between  plaintiffs  and 
H.,  "a  contractor  with  said  B.,  and  for  use  in  the  erection"  of  tlie  buildings  de- 
s  rib(  d,  which,  with  the  land  on  which  tlioy  were  erected  were  properly  alleged 
to  lac  leen  owned  by  B.  The  court  held  that  this  was  sufficient  to  show 
a  contract  between'  H.  and  B.  for  the  construction  of  the  buildings.  Merriman 
V.  Headley  (Merriman  v.  Bartlett),  26  N.  W,  728,  34  Minn.  524.  In  Nebraska 
it  is  not  necessary  that  the  claim  of  lien  ffied  by  subcohtractors  should  have 
attach:  d  thereto  a  copy  of  the  contract  under  which  claimant's  rights  ac- 
crued.   Garlichs  v.  Donnelly,  60  N.  W.  323,  42  Neb.  57. 

169  San  Diego  Lumber  Co.  v.  Wooldredge,  27  Pac.  431,  90  CaL  574, 

iTo  Malone  v.  Gravel  Co.,  18  Pac.  772,  76  Cal.  578. 
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which  alleges  that  the  price  agreed  upon  was  ''the  nsnal  price,  and 
what  said  materials  were  reasonably  worth  at  their  place  of  busi- 
ness/* and  that  the  materials  were  to  be  paid  for  on  delivery,  suffi- 
ciently shows  the  terms  of  the  contract^'*  Failure  to  state  in  a 
claim  for  materials  furnished  to  the  contractor  whether  the  amount 
is  due,  or  whether  the  material  man  gave  credit  to  the  contractor, 
does  not  affect  the  lien,  as  against  the  owner.^^*  Under  an  act  de- 
claring that,  "where  a  claim  is  filed  by  a  contractor  or  builder,  noth- 
ing more  shall  be  necessary  than  to  state  in  general  terms  the  na- 
ture and  character  of  such  contract,  and  the  amount  due  under  the 
same,"  a  claim  "for  doing  all  the  work  and  for  furnishing  all  the 
materials  done  and  used  in  and  about  the  erection  and  construction 

m 

of  said  tenements"  is  insufficient,  as  not  stating  the  nature  and  char- 
acter of  the  contract.  ^^* 

§  404.  Where  the  statute  requires  the  claim  to  state  the  entire 
contract  price,  the  failure  to  do  so  vitiates  the  lien."*  It  is  no 
excuse  for  such  failure  that  the  claimant,  having  been  prevented  from 
completing  his  contract  without  his  fault,  could  have  recovered  judg- 
ment under  a  quantum  meruit.^ ^*  Nor  can  the  statutory  require- 
ment be  evaded  by  ignoring  the  contract  altogether,  and  filing  a 
claim  as  if  the  work  was  not  done  under  a  contract  for  an  entire 
price.^^*  A  claim  which  avers  that  the  labor  was  furnished  under 
a  contract,  "the  contract  price  being  three  dollars  per  square  for  ex- 
cavation, and  two  dollars  and  fifty  cents  per  perch  for  laying  the 
stone,  cement  to  be  furnished  by  me,"  and  which  states  the  number 
of  days'  labor  furnished,  and  the  value  of  the  labor,  is  insufficient, 
as  it  does  not  show  the  contract  price  of  the  entire  work.*" 

§  405.  Under  a  statute  requiring  the  claim  for  labor  to  state 
"the  number  of  days  of  labor  performed  or  furnished,"  a  claim  which 
contains  two  items,  as  follows:  "Labor  of  myself,  between  September 

iTi  Reed  V.  Norton.  26  Pac.  767,  27  Pac.  426.  and  90  Cal.  590. 

1T2  Albrecht  v.  Lumber  Co.,  26  N.  B.  157,  126  Ind.  318. 

iTt  Baker  v.  Winter,  15  Md.  9. 

1T4  Gog^n  V.  Walsh,  124  Mass.  516;  Hurley  v.  Lally,  23  N.  E.  834,  151  Mass. 
129;  French  v.  Hussey,  34  N.  E.  362, 159  Mass.  206;  Pierce  v.  Cabot,  34  N.  E. 
362,  159  Mass.  202. 

ITS  Gogin  V.  Walsh,  124  Mass.  516. 

ITS  French  v.  Hussey,  34  N.  E.  362,  159  Mass.  206. 

ITT  Hurley  v.  Lally,  23  N.  E.  834,  151  Mass.  129. 
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1, 1889,  and  May  1,  1890/'  and  ''Labor  laying  1,100  yards  concreting, 
at  25  cts.  per  yard,  in  the  last  part  of  August,  1890,  and  aiding  Au- 
gust 80,  1890," — is  insufficient,  because  these  items  do  not  show  the 
number  of  days  that  labor  was  performed.^^®  A  claim  which  shows 
on  its  face  that  the  claimant  did  not  enter  into  any  contract  to  fur- 
nish labor  or  materials,  but  merely  guarantied  such  a  contract,  will 
not  support  a  lien.^^®  The  claim  need  not  contain  the  averment 
that  the  labor  or  material  for  which  a  lien  is  claimed  was  furnished 
by  virtue  of  a  contract  with  the  owner  of  the  property,  or  at  his  in- 
stance, when  the  statute  does  not  require  such  a  statement  to  be 
set  forth.^®®  Under  a  statute  declaring  that  a  copy  of  the  contract, 
if  the  contract  is  in  writing,  must  be  made  a  part  of  the  claim,  a 
claim  filed  under  an  oral  contract  need  not  state  that  it  was  oral.^'^ 
It  is  held  in  Pennsylvania  that  a  reference  to  a  special  contract  in 
a  mechanic's  claim  is  unnecessary,  where  the  statute  allows  a  lien 
whether  the  work  was  done  under  a  special  contract  or  not.^** 
Where  the  statute  merely  requires  a  'T^ill  of  particulars"  when  the 
contract  is  oral,  there  is  no  need  for  the  claim  under  an  oral  con- 
tract to  set  out  the  terms  of  the  contract.^** 

§  406.  A  claim  of  mechanic's  lien,  which  recites  the  contract  as 
being  to  furnish  "the  hardware  and  other  like  material"  for  a  build- 
ing, will  be  construed  to  mean  alt  the  hardware  for  the  building, 
and  is  sufficiently  definite.^®*  And  a  claim  of  lien  filed  by  the  con- 
tractor, which,  in  stating  the  terms  of  the  contract,  refers  to  the 
plans  and  specifications,  and  states  their  substance,  is  sufficient, 
though  they  are  not  attached  to  the  claira.^®*^     A  statute  requiring  a 

17  8  EUinwood  v.  City  of  Worcester,  28  N.  E.  1053,  154  Mass.  590. 

17  9  Dye  V.  Forbes,  24  N.  W.  309,  34  Minn.  13. 

180  Hurlbert  v.  Basket  Works,  49  N.  W.  521,  47  Minn.  81.  But  In  Washing- 
ton it  is  held  that  the  claim  must  state  either  that  the  work  for  which  the  lien 
is  claimed  was  done  at  the  direct  instance  of  the  owners,  or  that  those  for 
wl  om  the  work  was  done  occupied  such  a  relation  to  the  owners  as  made  them 
thfi"  aijents  within  the  lien  law.  W^arren  v.  Quade,-  29  Pac.  827,  3  Wash.  St. 
750;  HeaUl  v.  Hodder,  32  Pac.  728,  5  Wash.  677. 

i«i  Sm'th  V.  Baily.  8  Daly  (N.  Y.)  128. 

182  O'Frie  i  v.  Logan  9  Pa.  St  97;  Hahn's  Appeal,  39  Pa.  St.  409;  Vandyke 
T.  Carson,  1  Wkly.  Notes  Cas.  (Pa.)  107. 

isa  Pool  T.  Wedemeyer,  5C  Tex.  287. 

164  Bolster  v.  Stocks  (W^ash.)  43  Pac.  532. 

185  Mias  V.  Duff,  39  Pac.  267,  11  Wash.  36. 
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claim  of  lien  to  contain  '^a  statement  of  the  terms,  time  given,  and 
conditions  of  his  contract"  is  satisfied  by  a  claim  which  refers  to 
the  contract,  in  which  these  facts  are  stated,  for  such  facts,  and 
makes  the  contract  a  part  of  the  claim.^** 


§  407.  Extra  work  done  and  materials  furnished  by  a  contractor 
during  the  performance  of  his  agreement  may  be  included  in,  and 
constitute  a  part  of,  his  claim,  if  the  claim  be  filed  within  due  time 
after  the  completion  of  the  contract.  Though  outside  the  contract, 
they  are  so  closely  connected  with  it  that  they  have  always  been  in- 
cluded, in  filing  the  claim,  with  those  done  and  furnished  under  the 
contract^ *^  Thus,  a  claim  of  lien  which  states  that  the  materials 
were  furnished  pursuant  to  a  written  contract  may  cover  extra  mate- 
rials which  were  made  necessary  by  reason  of  defects  in  the  plans/®' 
Where  the  building  contract  provides  for  doing  extra  work  as  it 
may  be  required,  the  items  of  extra  work  are  to  be  included  in  the 
accounts  made  under  the  original  contract.^ ®°  But  where  a  con- 
tract is  made  for  a  gross  sum,  with  a  provision  that  extra  material 
shall  be  furnished  at  an  agreed  price,  if  the  extras  are  to  be  included 
in  the  lien  they  must  be  specified.^® °  In  a  case  in  Missouri  it  ap- 
peai*ed  that  the  plaintiff  contracted  to  reconstruct  a  building  for 
defendants,  doing  the  work  and  furnishing  materials  as  agreed  for  a 
stipulated  price.  While  the  work  was  in  progress,  the  public  au- 
thorities compelled  changes  in  the  materials  and  in  the  plans,  increas- 
ing the  cost,  which  additional  cost  defendants  agreed  to  pay.  It 
was  held  that  there  was  not  a  separate  contract  for  such  additional 
work  and  materials,  for  the  purpof^e  of  a  mechanic's  lien,  and  an  ac- 
count filed  for  such  lien  need  not  state  such  additional  items  sep- 
aratelv.***  In  a  case  in  New  York  the  lienor,  in  his  claim  for  a 
lien  for  work  under  a  contract,  and  for  extra  work,  after  particu- 
larly describing  the  work  under  the  contract,  stated  that  he  "per- 

186  Ford  v.  Association  (N.  M.)  41  Pao.  541. 

i»7  Rush  ▼.  Able,  90  Pa.  St  153. 

188  McAuley  v.  Mildrum,  1  Daly  (N.  Y.)  390. 

i8»Puni8  V.  Hoffman,  28  Mo.  App.  OGO. 

i»o  Smith  V.  Gilmore,  34  Wkly.  Note.s  ('as.  (Pa.)  128, 

^81  Brans  ▼.  Braun,  35  Mo.  App.  337. 
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formed  certain  extra  work  in  and  about  the  building  and  premises 
aforesaid,  and  furnished  certain  materials  therefor,  of  the  reason- 
able value,"  etc.  It  was  held  that  this  sufficiently  specified  the  nature 
of  the  extra  work,  as  required  by  the  lien  law.^** 

Separate  Contracts. 

§  408.  As  a  general  rule,  charges  for  work  done  or  materials  fur- 
nished under  two  or  more  separate  contracts  may  be  included  in  a 
single  lien  claim,  where  the  jyarties  to  each  contract  are  the  same, 
and  all  the  contracts  refer  to  the  same  property,^®'  It  is  not  nec- 
essary for  the  claim  to  state  whether  it  is  based  on  more  than  one 
contract^***  But  in  Canada  a  contractor  who  has  built  two  sep- 
arate buildings  on  the  same  lot,  under  two  distinct  contracts,  can- 
not register  a  single  claim  for  one  gross  sum  against  the  two.^*' 
And  in  Oregon  a  claim  which  contains  a  statement  of  materials 
furnished  for  repairs  on  a  house,  and  also  materials  furnished  for 
repairs  on  a  fence,  and  asserts  a  lien  on  both  house  and  fence,  is 
defective.^ ®®     Where  the  parties  to  the  two  contracts  are  different, 

i»s  Hunter  v.  Walter,  12  N.  Y.  Supp.  60,  58  Hun,  607,  affirmed  without 
opinion  29  N.  E.  145,  128  N.  Y.  668. 

i»8  Benjamin  v.  Wilson,  26  N.  W.  725,  M  Minn.  517;  Kinney  v.  Ore  CJo.,  60 
N.  W.  23,  58  Minn.  455;  MUler  v.  Faulk,  47  Mo.  262;  Grace  v.  Nesbitt,  18  S.  W. 
1118,  109  Mo.  9;  Kearney  v.  Wurcleman,  33  Mo.  App.  447;  Kern  v.  Pfaff,  44 
Mo.  App.  29;  Twitchell  v.  Devens,  45  Mo.  App.  283;  Brandt  v.  Verdon  (Com.  PL) 
18  N.  Y.  Supp.  119. 

There  are  some  exceptions  to  this  doctrine.  Thus,  it  has  been  held  In  Maine 
that  one  single  lien  cannot  cover  several  distinct  alterations  made  at  different 
times,  and  independent  of  each  otber.  Baker  v.  Pessenden,  71  Me.  292.  And 
under  a  statute  providing  that  a  mechanic's  lien  claim  against  a  railroad  must 
be  filed  "within  90  days  next  after  the  completion  of  the  work,  or  after  the  mate- 
rials are  furnished,"  it  has  been  held  by  a  federal  court  that  where  separate  or- 
ders for  entirely  different  kinds  of  material  were  given,  about  a  month  apart,  for 
railroad  supplies,  such  orders  were  separate  contracts;  and,  to  obtain  a  me- 
chanic's lien,  separate,  itemized  accoimts  must  be  filed  within  90  days  from  the 
date  of  the  last  Item  furnished  under  each  order.  Central  Trust  Co.  of  New 
York  V.  Chicago,  K.  &  T.  Ry.  Co.,  54  Fed.  598. 

194  Twitchell  v.  Devens,  45  Mo.  App.  283. 

i»5  Currier  v.  Friedrick,  22  Grant  (N.  C.)  243. 

!•«  Kezartee  t.  Marks,  16  Pac.  407,  15  Or.  529.  In  this  case  there  was  no 
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the  contracts  cannot  be  joined  in  one  lien  claim.  Thus,  where  ma- 
terials are  furnished  partly  by  one  firm  and  partly  by  a  new  firm 
which  succeeds  the  former  one,  there  should  be  separate  claims 
filed.* '^  So,  where  the  claimant  is  the  same,  but  the  persons  to 
whom  he  furnished  work  or  materials  are  different,  he  must  file 
separate  claims.^^* 

Stating  Amount  Due. 

§  409.  Next  to  the  fact  that  a  lien  is  claimed  on  his  land,  the 
most  important  fact  for  the  owner  to  know  is  the  amount  of  the  lien 
debt.  The  claim  should  therefore  state  the  amount  due,*®*  and  the 
statutes  generally,  if  not  universally,  require  this  in  express  terms. 
Under  such  statutes,  a  claim  for  the  entire  amount  agreed  to  be  paid 
for  the  performance  of  a  contract  to  do  certain  labor  and  furnish  cer- 
tain materials  in  the  erection  of  a  building,  and  stating  that  the  me- 
chanic has  not  completed  the  work,  by  reason  of  proceedings  in  in- 
solvency against  the  owner  of  the  land,  and  not  stating  the  propor- 
tion due  for  the  labor  actually  performed  and  materials  actually 
used,  is  insufficient  to  support  a  lien.^°®  But  a  claim  showing  the 
performance  of  work  on  a  mining  claim,  at  a  certain  rate,  for  so 
many  days,  between  certain  dates,  and  amounting  in  all  to  a  fixed 
sum,  no  part  of  which  it  is  stated  has  been  paid,  is  sufficient.^®* 
And,  when  the  amount  of  the  lien  debt  is  specified  in  a  claim  of  lien, 
the  addition  thereto  of  the  words  "with  interest"  does  not  vitiate  the 
lien,  but  such  words  may  be  treated  as  surplusage.*®"     If  notes  have 

lieu  on  tbe  land  itself.  The  claimant  had  a  lieu  on  the  house  for  the  house  ma- 
terial, and  on  the  fence  for  the  fence  material. 

i»T  Henry  v.  Mahone,  23  Mo.  App.  83;   Miller  v.  Hoffman,  26  Mo.  App.  199. 

i»«  Lyon  V.  Railroad  Co.,  127  Mass.  101;  Du^n  v.  Hig^s,  43  Mo.  App.  101. 
Contra,  Smith  v.  Newbaur  (Ind.  Sup.)  42  N.  E.  40.  It  has  been  held  in  Pennsyl- 
vania that,  where  a  man  unites  in  one  claim  accounts  for  work  done  as  a  sub- 
contractor jiml  for  h^hov  i)eirorined  under  a  dlroct  contract  with  tlie  owuer,  the 
latter  may  be  treated  as  surplus,  and  the  claim  will  not  be  stricken  out  for 
misjoinder.  Simpson  v.  Cameron,  3  Pa.  Dist.  ii.  612,  25  Pittsb.  Leg.  J.  (N. 
S.)  62. 

!»•  Maurer  v.  Bliss.  14  Daly  (N.  Y.)  150. 

200  Lewin  v.  Whlttenton  Mills,  13  (Jray  (Mass.)  100. 

201  Smith  V.  Mining  Co.,  31  Pac.  72,  12  Mont.  r>24. 

302  McMillan  v.  Wine  Co.,  6  Hun,  12.  It  was  argued  in  this  case  that  the 
daim  did  not  accurately  specify  the  amount  due. 
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been  given  in  settlement  of  the  lien  debt,  filing  the  note  is  in  some 
states  a  sufficient  statement  of  the  amount  due.^^'  But,  if  the  note 
is  taken  after  the  claim  is  filed,  a  copj  of  the  note  need  not  be  also 
filed  under  a  statute  requiring  each  lien  claimant  to  file  '^an  account 
in  writing  of  the  items  of  labor,"  and  declaring  that,  "if  any  note 
shall  have  been  taken  for  such  labor  or  materials,  it  shall  be  suffici^it 
to  file  a  copy  of  such  note."  *°* 

Credits  and  Offsets. 

§  410.  Many  statutes  declare  that  the  claim  shall  state  the 
amount  due  after  deducting  all  credits  and  offsets.  It  is  not  nec- 
essary, however,  for  the  claim  to  make  its  allegation  as  to  the  amount 
due  in  the  exact  language  used  in  the  statute,"^*  though  it  is  un- 
doubtedly good  practice  to  do  so.  Thus  where  the  statute  required 
a  claimant  to  place  on  record  "a  true  statement  of  his  demand,  after 
deducting  all  credits  and  offsets,"  and  he  complied  with  all  of  its 
provisions,  except  that,  instead  of  "credits  and  offsets,"  he  used  the 
words  "payments  and  offsets,"  it  was  held  that  the  latter  form  of  ex- 
pivssion  was  substantially  equivalent  to  the  former,  and  was  suffi- 
cient to  entitle  him  to  the  protection  of  the  statute.*^*  So,  too,  a 
claim  which  states  that  "there  remains  due  and  unpaid  thereon,  after 
deducting  all  credits,  the  sum  of,"  etc.,  is  good  under  a  statute  re- 
quiring the  claimant  to  give  in  his  claim  "a  statement  of  his  de- 
mands after  deducting  all  just  credits  and  offsets.''  -°^  And  a  claim 
stating;  that  "the  bill  hereto  annexed  contains  a  correct  statement 
of  the  work  done  and  the  money  paid,  and  the  balance  due,"  suffi- 
ciently alleges  that  the  amount  demanded  is  one  existing  after  de- 
ducting all  just  credits  and  offsets.-^^     Again,  under  a  statute  jm^- 

203  Trustees  Caldwell  Institute  v.  Young,  2  Duv.  (Ky.)  582;  Kuntzen  v.  Han- 
son, 44  N.  W.  1065,  28  Neb.  591. 

204  Jarrett  v.  Hoover,  59  N.  W.  353.  41  Neb.  231. 

zoBAinalle  v.  Kohn.  19  Pac.  97,  16  Or.  363;  Smith  v.  BaUy.  8  Daly  (N.  Y.) 
130;  Preston  v.  Lodge,  39  Cal.  116;  Whittier  v.  Biakely,  11  Pac.  305,  13  Or. 
546;  Kezartee  v.  Marks,  16  Pac.  407,  15  Or.  529;  Bassett  v.  Brewer,  12  S.  W. 
229,  74  Tex.  554;   Ilobbs  v.  Splegelberg,  5  Pac.  529,  3  N.  M.  222. 

2  06  Preston  v.  Lodge,  39  Cal.  116. 

207  Hobbs  y.  Spiegelberg,  5  Pac.  528,  3  N.  M.  222. 

ao8  Smith  v.  Baily,  8  Daly  (N.  Y.)  130. 
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riding  that  material  men  claiminji:  a  lien  on  the  premises  shall  give 
a  notice  which  shall  contain  a  true  statement  of  the  demand,  after 
deducting  all  just  credits  and  offsets,  it  is  no  valid  objection  to  the 
notice  that  it  does  not  state  that  the  amount  therein  alleged  to  be 
due  is  due  "over  and  above  all  just  credits  and  offsets/'  "^* 

Itemized  Account. 

§  411.  The  claim  need  not  contain  an  itemized  account  of  the  lien 
debt,  in  the  absence  of  any  language  in  the  statute  expressly  or  by 
necessary  implication  requiring  it.^^^  This  is  especially  true  where 
the  lien  is  claimed  under  a  contract  for  furnishing  work  and  mate- 
rials at  a  gross  price,^^^  even  in  states  that  require  itemized  accounts 
generally.2^2  In  such  case  the  claim  need  not  ev(»n  state  how  much 
of  the  debt  is  for  labor,  and  how  much  for  materials.*^' 

20©  Kezarti»G  v.  Marks,  10  Pao.  407,  15  Or.  521). 

210  Wood  v.  King,  21  S.  W.  471,  57  Ark.  284;  Iloston  v.  Martin,  11  Cal.  41; 
Brenimn  v.  Swasey,  16  Cal.  140;  Selden  v.  Meeks,  17  Cal.  128;  JeweU  v.  McKay, 
23  Pac.  139,  82  Cal.  144;  Nichols  v.  Culver,  51  Conn.  177;  France  v.  Woolston, 
4  Houst.  (Del.)  5(51;  Simonds  v.  Buford,  18  Ind.  17G;  Neeley  v.  Searight,  15  N. 
E.  51)8,  113  Ind.  31G;  Rlcker  v.  Joy,  72  Me.  lOG;  Patrick  v.  Smitli,  120  Mass. 
510;  Atkins  v.  Little,  17  Minn.  358  (GU.  320);  McLaughlin  v.  Shaiighnessey,  42 
Mis8.  520;  Lonkey  v.  Wells,  16  Nev.  271;  Whittier  v.  Blakely,  11  Pac.  305,  13 
Or.  546;  Ainslle  v.  Kohn,  19  Pac.  97,  16  Or.  363;  Curtis  v.  Sestanovich,  37  Pac. 
67,  26  Or.  107;    Hahn's  Appeal,  39  Pa.  St.  409. 

211  Heston  v.  Martin,  11  Cal.  41;  France  v.  Woolston,  4  Houst.  (Del.)  561; 
Nixon  V.  I-odge,  43  Pac.  236.  56  Kan.  208;  Wescott  v.  Bunker.  22  Atl.  388,  8;i 
Me.  499;  Pue  v.  Hetzell,  16  Md.  539;  Giinther.v.  Bennett,  19  Atl.  1048,  72  Md. 
8&i;  LtHHls  V.  Little,  44  N.  W.  309,  42  Minn.  414;  Grace  v.  Nesbitt,  18  S.  W. 
1118,  109  Mo.  9;  Davis  v.  HInes,  6  Ohio  St.  473;  Thomas  v.  Huesman,  10  Ohio 
St.  152;  Young  v.  Lyman,  9  Pa.  St.  449;  Stiles  v.  Leaniy,  1  Phila.  (Pa.)  29; 
Haines  v.  Burr,  Id.  52;  Taylor  v.  Netherwood,  20  S.  E.  888,  91  Va.  88;  Pool  v. 
Wedemeyer,  56  Tex.  287;  Spears  v.  Lawrence,  38  Pac.  1949,  10  Wash^  368. 
Where  the  statement  shows  that  the  amount  claimed  is  for  "painting  the  Sharon 
Hotel,  per  contract  of  October  7,  1885,  $240,"  and  from  anything  appearing  In 
the  case  the  amount  claimed  is  itemized  as  nearly  as  practicable,  it  Is  sufficient. 
Sharon  Town  Co.  v.  Moriis,  18  Pac.  230,  39  Kan.  377. 

212  Leeds  v.  Little,  44  N.  W.  309,  42  Minn.  414;  Dalrs  v.  Hines,  6  Ohio  St. 
473;  Thomas  v.  Huesman,  10  Ohio  St.  152;  Young  v.  Lyman,  9  Pa.  St.  449; 
DooUttle  V.  Plenz,  20  N.  W.  116,  16  Neb.  153;  Hilliker  v.  Francisco,  65  Mo.  598; 


si<  Weecott  y.  Bunker,  22  AU.  388,  83  Me.  499;  Pne  T.  Hetz^  16  Md.  539. 
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§  412.  Whether  a  statute  providing  that  the  claim  shall  oontain 
a  statement  or  account  of  the  claimant's  demand  requires  an  item- 
ized account  is  an  unsettled  point." ^*  Under  a  statute  requiring  a 
mechanic's  lien  claimant  to  file  with  the  clerk  and  recorder  of  the 
county  a  statement  containing  "an  abstract  of  indebtedness  showing 
the  whole  amount  of  debt,  the  whole  amount  of  credit,  and  the  bal- 
ance due  or  to  become  due  to  the  claimant,"  a  claim  which  contains 
neither  the  total  amount  of  debts  or  credits,  nor  an  abstract  of  in- 
debtedness, but  merely  the  balance  claimed  to  be  due.  one-third  of 
which  represents  an  item  for  which  no  lien  could  be  allowed  under 
the  statute,  is  not  sufficient  to  entitle  the  claimant  to  a  lien,  even 
though  the  owner  of  the  land  was  not  misled  thereby.^"  And  un- 
der such  a  statute  the  claim  of  an  assignee  of  several  mechanic's 
liens,  showing  merely  the  total  amount  due  him  thereon,  and  not 
the  amount  due  on  each  assigned  account,  is  not  sufficient.^*'  WTiere 
all  the  items  of  an  account  relate  to  one  transaction,  it  constitutes 
a  continuous  account,  i-egardless  of  intervening  statements  of  bal- 
ance."*^ A  claim  which  in  fact  does  contain  a  just  and  true  state- 
ment of  the  account  need  not  expressly  aver,  in  the  language  of  the 
statute,  that  the  account  is  "a  statement  of  a  just  and  true  account 
of  the  amount  duo,  with  all  just  credits.''  **" 

Grace  v.  Nesbitt,  18  S.  W.  118,  109  Mo.  9;  Deardorff  v.  Roy,  50  Mo.  App.  70; 
Busso  V.  Fette,  55  Mo.  App.  453;  Bucbannan  v.  Cole,  57  Mo.  App.  11;  Sosman 
y.  ConloD,  Id.  25;  Abbott  v.  Hood,  1  Mo.  App.  Rep*r,  115;  Dallas  v.  Brown,  Id. 
197.  Contra,  Foster  v.  Wulflng,  20  Mo.  App.  85;  Smith  v.  Haley,  41  Mo.  App. 
611. 

214  The  following  cases  hold  that  an  itemized  account  is  not  necessary  onder 
such  a  statute:  Wood  v.  King,  21  S.  W.  471,  57  Ark.  284;  JeweU  v.  McKay.  23 
Pac.  139,  82  Cal.  144;  Ainslie  v.  Kohn,  19  Pac.  97,  16  Or.  363;  Curtis  v.  Sesta- 
novlch,  37  Pac.  67.  26  Or.  107. 

The  following  cases  hold  that  an  itemized  account  is  necessary  in  such  case: 
McDonald  v.  Rosengarten,  35  111.  App.  71;  Valentine  v.  Rawson,  10  N.  W.  338, 
57  Iowa,  179;  Mc Williams  v.  Allan,  45  Mo.  573;  Graves  v.  Pierce,  53  Mo.  423; 
Rude  V.  MltcheU,  11  S.  W.  225,  97  Mo.  365;  Lowis  v.  Cutter,  6  Mo.  App.  54; 
Heinrich  v.  Society,  8  Mo.  App.  587;  Curless  v.  Lewis,  46  Mo.  App.  278;  Bruns 
V.  Capstlck,  Id.  397;  Neal  v.  Smith,  49  Mo.  App.  328;  Holtschneider  v.  Page,  51 
Mo.  App.  285;   Shackleford  v.  Beclt,  80  Va.  573. 

21 B  Cannon  v.  Williams,  23  Pac.  456,  14  Colo.  21. 

216  Hanna  v.  Bank,  31  Pac.  1020,  3  Colo.  App.  28. 

2 IT  Lamb  v.  Hanneman,  40  Iowa,  41.    21 «  Gilbert  v.  Fowler,  116  Mass.  376. 
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§  413.  Under  a  Massachusetts  statute  which  declared  that  where 
a  claim  for  both  materials  and  labor  was  void  as  to  the  materials^ 
for  want  of  the  proper  preliminary  notice,  the  claim  might  be  good  as 
to  the  labor,  provided  it  could  be  distinctly  shown  what  the  labor  was 
worth,  and  which  required  the  claim  filed  to  show  the  number  of 
days'  labor  performed,  it  was  held  that  a  mechanic  whose  lien  was  for 
labor  alone  need  not  specify  in  his  claim  the  number  of  days'  labor 
performed,  since  the  statute'did  not  apply  to  his  case.^^®  And  it  is 
held  in  Minnesota  that  a  sworn  statement  containing  everything  that 
the  statutory  form  would  include  is  a  sufficient  "account,"  although 
it  is  not  in  the  form  of  a  bill  of  parcels  annexed  to  an  affidavit.*^' 
Where  a  claim  contained  certain  figures  manifestly  intended  to  state 
the  value  or  price  of  the  materials  for  which  the  lien  was  claimed, 
the  two  right-hand  figures  being  separated  from  the  others  by  a  per- 
pendicular line,  it  was  held  that,  without  any  dollar  mark  or  other 
designation  of  denomination,  the  figures  at  the  left  were  to  be  taken 
as  representing  dollars,  and  those  at  the  right,  cents."*  It  is  held 
in  Pennsylvania  that  the  act  of  March  24,  1849;,  authorizing  mechan- 
ics and  material  men  to  file,  in  certain  cases,  lumping  charges  in  me- 
chanic's liens  within  the  counties  of  Chester  and  I^iladelphia,  con- 
fers such  a  right  only  upon  contractors  with  the  owner  or  owners 
of  the  premises  against  which  the  lien  is  filed,  and  not  upon  subcon- 
tractors.*** Accordingly,  in  that  state  a  claim  for  a  mechanic's 
lien,  filed  by  a  subcontractor,  which  fails  to  specify  the  items  of  the 
account  forming  the  basis  of  the  claim,  and  which  alleges,  as  to  when 
the  work  was  done,  merely  that  it  was  performed  between  ci^rtain 
days  of  different  months,  is  fatally  defective.*" 

«i»  Patrick  V.  Smith,  120  Mass.  510. 

220  Atkins  V.  Little,  17  Minn.  358  (Gil.  320). 

221  Smith  V.  Headley,  23  N.  W.  550.  33  Minn.  3^. 

«22  Gray  v.  Dick,  97  Pa.  St.  142.  It  had  previously  been  held  by  the?  lower 
courts  that  a  8ul)coDtractor  might  under  said  act  have  a  lien,  although  his  claim 
did  not  contain  an  itemized  account.  Howell  y.  Campbell,  12  Phila.  (Pa.)  388; 
Knowlan  v.  EUis,  Id.  396. 

22S  McFarland  v.  Schultz,  32  Atl.  94,  168  Pa.  St.  634. 
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What  Itemization  Sufficient. 

§  414.  The  object  of  requiring  the  account  to  be  itemized  is  to 
give  all  interested  persons  an  opportunity  of  ascertaining  whether 
the  cliarges  are  unjust  or  extravagant.^**  A  claim  for  a  lien  for 
erection  and  repairing  should  show  what  part  of  the  debt  is  for  the 
erection,  and  what  part  for  the  repaire,  since  one  might  be  valid 

and  the  oth(T  void,"°  and  a  claim  for  work  and  materials  should 

* 

spi^cify  the  amount  due  for  each  as  separate  items.**'  In  states  re- 
quiring itemized  accounts  a  claim  stating  merely  a  balance  due  the 
claimant,  without  stating  the  total  amount  of  material  furnished, 
is  fatally  defective.**^  A  claim  which  sets  out  all  the  items,  with 
their  dates,  is  suflScient;  **^  and,  if  otherwise  definite,  it  will  not 
be  invalidated  by  ordinary  bookkeeping  abbreviations.**®  It  is  a 
sufficient  compliance  with  the  requirements  of  the  mechanic's  lien 
law  of  Mississippi,  if  the  bill  of  particulars,  when  taken  in  connection 
with  the  statements  contained  in  the  petition  to  enforce  such  a  lien, 
advises  the  owner  of  the  petitioner's  claim  as  fully  as  if  a  specifli* 
statement  of  every  piece  of  work  had  been  set  out  In  detail.*^® 
Where  a  lien  is  claimed  for  materials  furnished  on  running  account 
under  an  implied  contract,  and  there  was  a  payment  made  while  the 
materials  were  being  furnished  which  satisfied  the  account  up  to  that 
date,  such  payment,  and  the  items  which  it  extinguished,  need  not  be 
included  in  the  account  stated  in  the  claim.*^^ 

§  415.  A  claim  which  shows  that  claimants  are  dealers  in  build- 
ing material,  and  that  the  materials  charged  consisted  of  lumber 
used  for  building  a  house,  with  an  account  made  out  in  the  usual 
mjinner  of  bills  of  lumber,  is  sufficient,  though  the  items  are  in  such 

2  24  Carson  v.  White,  6  GUI    (Md.)  17. 

«2o  James  v.  Van  Horn,  39  N.  J.  Law,  353. 

426  NoU  V.  Swlneford,  6  Pa.  St.  187. 

227  Falrhaven  Land  Co.  v.  Jordan,  32  Pac.  729,  5  Wash.  729. 

2  2*  MUk»r  v.  Whitclaw,  28  Mo.  App.  (539. 

2  20  Schulenburg  v.  Werner,  6  Mo.  App.  292;  Henry  v.  Plltt,  84  Mo.  241; 
Wetinore  r.  Marsh,  47  N.  W.  1021,  81  Iowa,  677;  Smith  v.  Headley,  23  X.  W. 
550,  33  Minn.  384. 

2  80  McLaughlin  v.  Shaughnessey,  42  Miss.  520. 

231  Burrough  v.  White,  18  Mo.  App.  229. 
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form  as  this,  "00 . .  2 . .  4 . .  16,"  with  date  and  amount,  meaning  GO 
pieces  of  lumber  2  inches  thick  by  4  inches  wide  and  16  feet  long.^^^ 
And  a  claim  for  materials  which  shows  the  quantity  and  dimensions- 
of  lumber  furnished,  but  not  the  price  of  each  particular  lot,  if 
there  is  a  general  footing  of  fl,639,  and  the  lumber  described  was 
sold  as  a  lump  lot  at  a  discount  on  yard  prices,  is  not  so  uncertain 
and  indefinite  as  to  be  void.-^^  A  claim  containing  an  account  con- 
sisting of  the  single  item,  *To  57*^/io  days'  labor  on  hotel  at  $2.50^ 
per  day,  |130.18,"  has  been  held  to  be  sufficiently  itemized."^  And 
so  has  a  claim  giving  merely  the  total  number  of  days'  labor  between, 
two  dates  named;  **^  a  claim  containing  the  following  items:  "Aug. 
2,  1888.  To  three  car-loads  of  brown  sandstone  delivered  between 
Aug.  2,  and  Sept.  27,  1888,  $259.80.  To  paid  men  for  cutting  said 
stone  between  the  aforesaid  ^iates,  $387.75'-;-^°  a  claim  charging  a 
building  as  follows:  "To  1,100  yards  of  plastering  on  house  of  Mrs. 
Smith,  commenced  on  or  about  January  5,  1885,  and  finished  on  April 
7,  1885,  ?300.  Of  this  sum  the  one-half,  viz.,  |150,  is  for  work  and 
labor  done  in  plastering  said  house,  and  the  other  half,  viz.,  f  150,  is 
for  materials,  viz.,  lime,  sand,  hair,  water,  etc.,  furnished  for  said 
plastering";  ^^^  a  claim  containing  the  item,  "May  (J,  1848.  To. 
carpenter's  work  done  to  house,  f248.02";^^^  a  claim  containing  an: 
account  consisting  of  a  charge,  "To  lumber  for  house,"  and  of  a 
credit,  "By  work";^^®  and  a  claim  containing  charges  for  "194,555 
merchantable  brick,  at  $11.75  per  thousand,  |2,286,"  and  "5.712 
stock  brick  at  f40  per  thousand,  f228,"  without  stating  whether  the 
brick  were  estimated  by  actual  count,  or  by  wall  measurement.^**^ 

*»«  Wetmore  v.  Marsh,  47  N.  W.  1021,  81  Iowa,  677. 

2»3  School  Dist  No.  3  v.  Howell,  24  Pac.  365,  44  Kan.  285. 

a«4  Durling  v.  tlould,  21  AU.  833,  83  Me.  134.  The  lien  account  of  a  subcon- 
tractor, who  was  wrongfuUj'  prevented  by  the  owner  from  completing  his  work 
on  the  building,  merely  contained  a  charge  *'for  2,41)3  hours'  carpenter  work"  on 
the  building  at  a  stated  price  per  hour,  and  a  credit  for  a  payment  received  there- 
on. Held,  that  the  account  was  sufficient.  Brockmeier  v.  Dette,  58  Mo.  App. 
607. 

2»B  Sexton  V.  Weaver,  6  N.  E.  367,  141  Masa  273. 

«»•  Johnson  v.  Stout,  44  N.  W.  534,  42  Minn.  514. 

2»T  Smith  v.  Sawer  (Pa.  Sup.)  7  Atl.  99. 

«»»  McDowell  v.  Hill,  1  Phlla.  (Pa.)  102. 

"»  Manly  v.  Downing,  19  N.  W.  601,  15  Xeb.  637. 

240  McDermott  v.  Glaas,  15  S.  W.  995,  104  Mo.  14. 
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In  Massachusetts  a  mechanic's  lien  claim  which  purports  to  set  out 
a  true  account  of  the  amount  due,  with  all  just  credits,  is  not  de- 
fective because  it  fails  to  set  out  the  contract  price,  or  the  credits 
to  be  allowed  for  materials;  there  being  no  intention  to  mislead,  and 
no  one  being  misled.^* ^ 

§  416.  On  the  other  hand,  the  following  attempts  at  itemizing  the 
account  in  a  mechanic's  lien  claim  have  been  held  insufficient:  An 
account  as  follows:  **To  balance  of  account  rendered  for  work  done 
and  material  furnished  for  your  house."  **^  An  account  for  papering 
a  building,  which  merely  states  the  aggregate  amount  due,  without 
showing  the  number  of  rolls  of  paper  used,  or  the  price  per  roll.*** 
An  account  as  follows:  "To  lumber  and  material  furnished  in  build- 
ing house,  $00.30;  to  work  and  labor  on  said  house,  $225;  to  four 
iron  braces,  f2."  2**  An  account  for  '^Mill  work,  |3,225;  carpenter 
work,|2,400;  brick  work,  |4,500."  ^^'^  And  a  statement  of  "goods  fur- 
nished from  September  1st,  1890,  to  July  2,  1892"  "17  other  items, 
amounting  to  f 4,394."  ^*^  Where  a  contractor  for  the  erection  of  a 
building  for  a  certain  price  divided  up  and  sublet  to  others  the  great- 
er part  of  the  work,  and,  before  completion  of  the  building,  the  con- 
tract was  abandoned,  a  liea  claim  filed  by  him,  containing  but 
three  items,  namely,  the  contract  price,  the  total  value  and  amount 
of  material  furnished  and  labor  performed,  and  the  money  paid,  was 
held  insufficiently  itemized.**^ 

§  417.  In  a  case  in  Missouri  an  account  described  the  work  done 
according  to  the  usual  mode  of  estimating  such  work,  showing  the 
quantity  and  measurement  of  each  of  its  different  elements.  It  was 
drawn  up  with  sufficient  particularity  to  enable  the  owner  to  ascer- 
tain, by  remeasurement,  whether  the  several  items  had  been  done  in 
the  quantities  charged  for.  There  was  neither  a  mingling  together 
of  lienable  and  nonlienable  items,  nor  a  separate  item,  which  was 
nonlienable.     It  was  held  that  the  account  was  sufficient.^**     An 

241  Border  v.  Mercer  (Mass.)  39  N.  E.  413. 

24  2  Shackleford  v.  Beck,  80  Va.  573,  decided  by  a  divided  cx)urt. 

24  3  Kern  v.  Pfafif,  44  Mo.  App.  25). 

244  Ferguson  v.  Ashbell,  53  Tex.  245. 

24  5  Codling  V.  Nast,  8  Mo.  App.  573. 

2  46  CahUl  V.  Oi-pban  Scliool  of  Christian  Church,  1  Mo.  App.  Rep'r  48S. 

2  47  Nixon  V.  Lodge,  43  Pac.  236,  5(>  Kan.  298. 

248  Kearney  v.  Wurdeman,  33  Mo.  App.  447. 
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account  filed  for  a  mechanic's  lien  for  brickwork,  which  itemizes 
the  charge  according  to  the  kinds  of  brick  used,  and  the  number  of 
each  kind,  is  not  open  to  the  objection  that  it  makes  a  lump  charge.**® 
And  stating  the  contract  price  for  the  erection  of  certain  houses  in 
one  item,  and  itemizing  the  extra  labor  and  material,  is  sufficient  as 
an  itemized  account,  where  the  contract  was  for  the  erection  of  the 
houses  at  a  gross  price.**®  In  making  up  an  account  for  laying 
brick,  it  is  proper  to  give  the  nufaiber  of  thousand  brick  laid,  and  the 
price  per  thousand  for  laying  the  same,  as  the  debt  can  be  computed 
as  well  in  that  way  as  by  itemizing  the  days'  work.*'^  In  a  claim 
for  furnishing  lumber,  the  item,  "May  8,  1880—3,  2,  12,  16,  96... 
17J. .  .fl.68,"  is  sufficient  to  show  the  furnishing  of  3  pieces  of  2x12 
lumber,  16  feet  long,  aggregating  96  feet,  at  f  17.50  per  thousand.*"* 
It  has  been  held  in  Montana  that  a  lien  account  is  sufficiently  item- 
ized which  describes  the  windows,  sash,  and  all  classes  of  materials 
sold,  with  great  particularity,  except  as  to  the  agreed  price,  which 
appears  at  the  foot  of  the  account,  showing  the  whole  amount  due 
at  the  price  agreed  upon,  since  the  account  contains  sufficient  infor- 
mation to  enable  any  one  to  ascertain  whether  the  price  of  the  mate- 
rials was  reasonable,  ajid  whether  the  materials  entered  into  the 
construction  of  the  building.*"*  The  fact  that  a  material  man  kept 
a  general  account  with  the  contractor,  and  made  up  his  lien  account 
for  the  items  that  went  into  a  certain  building,  will  not  invalidate  a 
lien  on  such  building  if  the  account  is  otherwise  just  and  true.*"* 

Dates. 

§  418.  Allegations  in  a  claim  in  regard  to  time  are  of  two  kinds: 
First,  allegations  giving  the  date  when  the  work  was  done  op  the 

24 »  McLaughlin  v.  Schawacker,  31  Mo.  App.  3(55. 

2B0Doollttle  V.  Plenz,  20  N.  W.  116,  16  Neb.  153.  A  statute  requiring  a 
claim  of  lien  to  state  the  lienor's  demands  after  "deducting  all  Just  credits  and 
offsets"  is  satisfied  by  a  statement  that  the  Hen  is  a  certain  sum,  the  balance  due, 
after  deducting  all  Just  credits  and  offsets,  for  work  done  under  a  contract  which 
Is  made  part  of  the  claim,  and  for  an  additional  sum  for  extra  work  allowed  by 
the  terms  of  the  contract.     Ford  v.  Association  (N.  M.)  41  Pac.  541. 

281  Walden  v.  Robertson,  25  S.  W.  349,  120  Mo.  38. 

252  Henry  v.  Plitt,  84  Mo.  241. 

25»  Bardwell  v.  Andorson.  32  Pac.  285,  13  Mont.  87. 

3*«  Bldge  v.  Trust  Co.,  56  Mo.  App.  155. 
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materials  furnished;  and,  secondly,  allegations  showing  that  the 
claim  is  filed  in  due  time.  These  are  not  ahvays  the  same.  The 
time  for  filing  sometimes  begins  to  run  from  the  dati»  when  the 
items  in  the  account  were  furnished,  and  sometimes  from  some  other 
date,  such  as  the  com])letion  of  the  building  or  the  expiration  of  the 
time  of  credit.  It  may  be  well  to  remark  in  this  connection  that, 
in  drawing  the  lien  claim,  it  is  ahvays  proper  to  have  it  show  the 
date  when  each  item  of  the  account  was  delivered,  and  also  the  date 
when  the  lien  accrued.  But  as  the  question  often  is  how  existing 
lien  claims  should  be  construed,  rather  than  how  a  new  one  should 
be  drawn,  it  is  necessary  to  consider  how  far  these  allegations  of 
time  are  essential  to  the  validity  of  the  lien. 

\\Tiere  the  statute  expressly  requires  the  claim  to  set  forth  the 
times  when  the  material  was  furnished  or  the  labor  performed,  an 
omission  of  such  allegations  in  the  claim  renders  the  lien  void.-^^ 
Under  such  a  statute  a  claim  for  a  mechanic's  lien,  stating  that  cer- 
tain work  was  done  and  materials  furnished  within  six  months  last 
past,  is  insufficient.-'^®  Add  so  is  a  claim  which  merely  alleges  that 
there  is  due  the  uu^-hanic  a  certain  sum,  for  which  he  holds  an  archi- 
tec*t's  certificate  of  a  certain  date,  without  giving  the  date  or  dates 
of  furnishing  the  materials  or  performing  the  labor,  or  stating  any 
matters  from  which  those  facts  can  be  ascertained.*''^  But,  where 
the  statute  does  not  expressly  require  the  claim  to  give  the  dates 
of  the  account,  such  dates  need  not  be  stated.^ '^^ 

26  6  McDonald  v.  Rosengarten,  25  N.  E.  420.  134  111.  126,  affirming  35  111. 
App.  71;  CampbeU  v.  Jacobson,  34  N.  E.  39,  145  111.  380;  Valentine  v.  Kawson, 
10  N.  W.  338,  57  Iowa,  179;  Carson  v.  White,  6  Gill  (Md.)  17;  Associates  of 
Jersey  Co.  v.  Davison,  29  N.  J.  Law,  421;  Wray  v.  Harris,  77  N.  C.  77;  Rehrer 
V.  Zeigler,  3  Watts  &  S.  258;  I^hman  v.  Thomas,  5  Watts  &  S.  2(52;  Brown 
V.  Myers,  23  Atl.  254,  145  Pa.  St.  17;  Faulkner  v.  ReUly,  1  PhUa.  (Pa.)  234; 
McNamee  v.  Hlldeburn,  9  Pa.  Co.  Ct.  R.  267;  Kennedy  v.  Bozarth,  3  Wkly. 
Notes  Cas.  157.  There  are  some  Pennsylvania  cases  which  hold  that,  where 
there  is  a  contract  to  do  work  for  a  si)ecified  sum,  a  claim  which  alleges  that 
the  work  was  done  as  contracted  for  is  sufficient  without  giving  dates. 
Haines  v.  Burr,  1  PhUa.  (Pa.)  52;  Vandyke  v.  Carson,  1  Wkly.  Notes  Cas. 
107. 

SB6  Lehman  v.  Thomas,  5  Watts  &  S.  262;  McNamee  v.  Hildeburn,  9  Pa. 
Co.  Ct.  R.  267. 

«87  Campbell  v.  Jacobson.  34  N.  E.  39,  145  111.  389. 

«68  Morgan  v.  Taylor  (Com.  PI.)  5  N.  Y.  Supp.  920;  Curtis  v.  Sestanovich,  37 
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What  is  Sufficient  Statement  of  Dates. 

§  419.  As  to  what  is  a  suflScient  statement  of  the  dates  of  deliv- 
ery, when  such  dates  are  required,  the  decisions  are  hot  entirely 
uniform.  As  a  general  rule,  the  statement  that  the  claimant  fur- 
nished labor  and  materials  between  certain  named  dates  is  consid- 
ered sufficient;**®  such  statement  being  construed  to  un^dn  that 
the  furnishing  began  on  the  first  date  named,  and  ended  on  the 
last.**®  Thus,  a  claim  is  sufficient  which  gives  the  total  number  of 
days'  labor  between  two  dates  named,  without  specifying  the  days 
on  which  the  labor  was  performed,  although  it  does  not  include  all 
the  labor  performed  upon  the  premises,  with  credit  for  payments 
admitted  to  have  been  made,  provided  it  does  not  include  any  labor 
for  which  payment  is  not  claimed.*®^  A  claim  for  a  mechanic's 
lien  for  materials  charging  the  owner  on  a  certain  day  "To  bill  re- 
ceived" for  certain  amounts,  followed  by  credits,  with  the  month  and 
day  of  each,  and  showing  a  balance  due  the  claimant,  to  which  are  at- 
tached sheets  setting  out  the  several  items  of  the  bill,  is  sufficient 
to  show  w^hen  the  material  was  furnished.*®* 

§  420.  A  number  of  cases  have  arisen  where  there  was  a  date 
given  either  at  the  top  or  the  bottom  of  the  account,  and  no  com- 

Pac.  67,  26  Or.  107;  WiUiamson  v.  Railroad  Co.,  28  N.  J.  Eq.  277;  Pool  v. 
Wedemeyer,  56  Tex.  2U8;  Mouat  tiumber  &  Investment  Co.  v.  Freeman  (Colo. 
App.)  42  Pac.  1040;  Cole  v.  Barron,  8  Mo.  App.  509;  Hayden  v.  Wulling,  19 
Mo.  App.  353.  There  are,  however,  decisions  in  Missouri  to  the  effect  that 
under  the  mechanic's  lien  statute,  requiring  a  **Just  and  true  account"  to 
be  filed,  the  account  must  give  dates.  Curless  v.  Lewis,  46  Mo.  App.  278; 
Cahlll  T.  Orphan  School,  1  Mo.  App.  Rep'r,  488. 

«B»  Sexton  v.  Weaver,  0  N.  E.  367,  141  Mass.  273;  Johnson  v.  Stout,  44  N.  W. 
534,  42  Minn.  514;  NoU  v.  KenneaUy,  56  N.  W.  722,  37  Neb.  879;  Driesbach 
v.  KeUer,  2  Pa.  St.  77;  Bayer  v.  Reeslde,  14  Pa.  St.  167;  Smith  v.  Sarver  (Pa. 
Sup.)  7  Atl.  99;  Stuart  v.  Broome,  59  Tex.  466.  Contra,  NoU  v.  Swineford,  6 
Pa.  St  187;  McFarland  v.  Schultz,  32  Atl.  94,  168  Pa.  St.  634;  Associates 
of  Jersey  Co.  V.  Davison,  29  N.  J.  Law,  421. 

But  the  designation  of  the  time,  merely,  of  the  last  item,  is  not  sufficient. 
Lynch  v.  Feigle,  11  Phila.  (Pa.)  247. 

>«o  McCrea  v.  Craig,  23  Cal.  522;  Goss  v.  Strelltz,  54  Cal.  640. 

«•!  Sexton  V.  Weaver,  6  N.  E.  367,  141  Mass.  273. 

«e2  Novelty  Iron  Works  v.  Capital  City  Oatmeal  Co.,  55  N.  W.  518,  88  lowa^ 
624. 
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plete  dates  opposite  the  several  items.  How  far  this  constitutes  a 
statement  of  the  dates  when  the  items  were  furnished  is  a  question 
of  some  difiOicuIty.  The  rule  seems  to  be  that  a  bill  of  particulars  in 
a  mechanic's  lien  claim  is  not  fatally  defective,  as  to  date  of  furnishing 
the  materials,  if  the  correct  date  can  be  determined  from  the  mar- 
ginal date  and  the  date  of  filing  the  claim.'**  Or,  in  other  words, 
a  claim  is  sufficient  as  to  date  when  the  affidavit  shows  that  the  year 
at  the  head  of  the  account  refers  to  the  day  and  month  placed  oppo- 
site each  item.*®*  Thus,  where  a  claim  for  a  lien  on  account  of 
bricks  furnished  was  dated  November  7,  1847,  and  alleged  that  the 
whole  number  was  furnished  within  six  months  last  past,  and  a  bill 
of  particulars  was  annexed  which  specified  June  3,  1847,  as  the  date 
of  the  last  delivery,  it  was  held  that  the  time  when  the  bricks  were 
furnished  was  alleged  with  sufficient  certainty.'**^  So,  too,  where  a 
claim  filed  December  27,  1873,  stated  that  the  work  was  done  within 
six  months  last  past,  and  referred  to  the  attached  bill  of  particulars, 
which  stated  that  the  work  was  begun  June  14,  1872,  and  finished 
June  28,  1873,  and  which  contained  various  items,  the  first  dated 
February  19,  1873,  and  the  others  without  dates,  it  was  held  that 
the  dates  of  these  items  were  sufficiently  stated,  although  it  was 
apparent  that  they  were  not  all  furnished  on  the  same  day.^*®  And 
a  claim  which  did  not  state  the  year  in  which  the  materials  were  fur- 
nished, although  it  stated  the  months  and  days,  and  also  stated  that 
the  materials  were  furnished  on  or  before  September  17,  1887,  has 
also  been  held  good.*°^  And  where  the  account  consists  of  one  item, 
which  possibly  may  have  been  all  furnished  on  one  day,  the  fact 
that  there  is  no  date  except  that  at  the  head  of  the  bill  does  not  in- 
validate the  lien  on  its  face,  since  that  will  be  presumed  to  have 
been  the  date  of  the  delivery.-*^     But  where  the  only  date  given  is 

2  83  McCliirtock  V.  Rush,  03  Pa.  St.  203.  The  claim  which  was  held  good  in 
this  case  stated  that  the  materials  for  which  the  lien  was  claimed  were  fur- 
nished within  six  months  last  i>ast.  The  claim  was  filed  December  3,  1868, 
and  the  account  attached  was  dated  December  1,  1868.  The  itelms  in  the  ac- 
count were  dated  June  9th,  without  any  year. 

2  0*  Bruce  v.  Hoos,  48  Mo.  A  pp.  161. 

26  5  Calhoun  v.  Mahon,  14  Pa.  St.  5(». 

266  Rush  V.  Able,  90  Pa.  St.  153. 

2  67  Truax  v.  Dixon,  17  Out.  373,  overruling  Roberts  v.  McDonald.  15  Ont.  80. 

2  68  Knabb's  Appeal,  10  Pa.  St.  186.  Thus,  a  claim  for  a  patent  heater  may 
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one  placed  at  the  head  of  the  account,  and  there  is  nothing  else  in 
the  claim  to  show  when  the  labor  or  material  was  furnished,  the  date 
given  is  considered  merely  the  date  when  the  account  was  made  out, 
and  the  claim  does  not  state  the  dates  of  the  items.  ^*®  Items  of 
claims  set  forth  thus:  "June  30,  1847.  To  building  63 J  perches,  at 
fl.50,  and  materials,  f95.50."  "July  29.  To  13  perches  in  cellar 
doors,  at  |1.50,  fl9.50," — have  been  held  to  set  forth  suflBiciently 
the  times  when  the  work  and  material  were  furnished.^^®  Where 
the  statute  does  not  require  a  specification  of  items,  it  is  not  neces- 
sary to  give  any  dates,  if  the  claim  states  that  the  work  and  mate- 
rials were  furnished  within  such  time  as  to  render  the  claim  filed 
in  due  season.^^^ 

Alleg^ations  to  Show  that  Claim  is  Filed  in  Time. 

§  421.  Mechanic's  lien  statutes  usually,  if  not  invariably,  limit 
the  time  within  which  the  claim  may  be  filed.^^*  In  many  cas3s  this 
time  runs  from  the  completion  of  the  work.  The  question  therefore 
arises  whether  a  lien  claim  should  aflQrmatively  show  that  it  is  filed 
within  the  required  time,  or  whether  that  may  be  left  to  be  proved 
at  the  trial.  While  it  undoubtedly  is  the  better  practice  to  have 
the  claim  show  this  fact  affinnatively,  yet  there  are  numerous  deci- 
sions to  the  effect  that  it  is  not  necessary  to  do  so.  Thus,  it  is  held 
in  Alabama  that,  although  the  statute  requires  the  claim  to  be  filed 
within  four  months  after  the  debt  accrued,  yet  the  claim  need  not 
show  on  its  face  that  it  was  filed  within  that  time,  since  stating 
when  the  debt  accrues  is  not  an  essential  part  of  "the  juist  and  true 
account"  required  by  the  statute.*^*     In  California  the  claim  need 

be  good  though  it  gives  but  one  date  for  the  job,  that  being  the  date  of  its  com- 
pletion.   Young  V.  Elliott,  2  Phila.  (Pa.)  352. 

2e»  Witman  v.  Walker,  9  Watts  &  S.  (Pa.)  183.  In  the  case  of  Renolcer  v. 
HIU,  3  Phlja.  (Pa.)  llO,  it  was  held  that  a  claim  was  invalid  which  had  the 
date  September  13,  1S50,  at  the  top  of  the  account,  while  opposite  the  items 
were  various  dates  in  July  and  August,  with  no  year  mentioned. 

J70  Donahoo  v.  Scott,  12  Pa.  St.  45. 

271  Hahn's  Appeal,  39  Pa.  St.  400. 

272  See  post,  §  466  et  seq. 

27  3  Cook  V.  Brick  CJo.,  12  South.  918,  98  Ala.  400. 
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not  allege  the  date  of  the  completion  of  the  work,*^*  and  in  Con- 
necticut such  an  allegation  is  not  conclusive  on  the  lien  claimant.^" 
In  Illinois  the  requirement  of  "a  just  and  true  statement  or  accoimt" 
does  not  render  necessary  any  allegation  as  to  the  time  when  the  debt 
fell  due.27«  It  is  held  in  Missouri  that  neither  the  lien  papers  nor 
the  affidavit  need  state  when  the  account  accrued,  as  the  petition 
declaring  on  the  lien  is  the  proper  place  to  state  such  matter.^'^ 
In  New  Jersey  the  claim  need  not  state  the  time  of  the  commence- 
ment of  the  building,  and  the  consequent  accrual  of  the  lien,  where 
the  statute  does  not  expressly  so  require.^^^  In  New  York  the  claim 
need  not  state  that  the  work  was  done  within  six  months  of  the  date 
of  the  claim,  the  fact  that  it  was  not  so  done  being  matter  of  de- 
fens(^^^°  And  in  Utah  a  statute  requiring  the  claim  to  contain  a 
notice  of  intention  to  hold  a  lien,  specifically  setting  forth  the  amount 
due,  is  held  not  to  require  any  allegation  in  the  claim  as  to  the  time 
when  the  debt  fell  due.^®*^ 

§  422.  On  the  other  hand,  it  has  been  held  in  Nebraska,  under  a 
statute  which  merely  required  "an  account  in  writing  of  the  items,-^ 
etc.,  that  the  failure  of  the  account  and  statement  filed  for  a  me- 
chanic's lien  to  show  affirmatively  that  the  filing  is  within  the  stat- 
utory time  prevents  the  lien  from  taking  precedence  of  mortgage 
liens  previously  existing.^'^  And  it  is  said  in  Pennsylvania  that  a 
claim  for  a  mechanic's  lien  must  state  that  the  work  was  done  and 
the  materials  furnished  within  six  months  from  the  entrv  of  the 
claim,  and  dates  should  be  given,  either  on  the  face  of  the  claim,  or 

274  Slight  V.  Patton,  31  Pao.  248,  90  Cal.  384. 

27  8  Cole  V.  Uhl,  46  Conn.  296;  Nichols  v.  Culver,  51  Conn.  182. 

276  Culver  V.  Schroth,  39  N.  E.  115,  153  IH.  437;  Schroth  v.  Black,  50  lU.  App. 
168. 

277  Bruce  v.  Hoos,  48  Mo.  App.  161.  But  it  has  also  been  held  by  the  same 
court  that,  in  an  action  to  enforce  a  mechanic's  lien  before  a  Justice  of  the 
peace,  the  lien  papers  must  show  that  the  indebtedness  accrued  within  the 
time  prescribed  by  the  statute  for  the  filing  of  the  Uen.  Sanderson  v.  Fleming, 
37  Mo.  App.  595. 

27  8  Gordon  v.  Torrey,  15  N.  J.  Eq.  112. 

27 »  Lutz  V.  Ey,  3  Abb.  Prac.  (N.  Y.)  475. 

280  Doane  v.  Clinton,  2  Utah,  417. 

2  81  Chappell  V.  Smith.  59  N.  W.  110,  40  Neb.  579. 
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by  reference,  bj  which  the  allegation  can  be  substantiated.*®^  A  claim 
which  is  dated  seven  days  before  it  is  filed,  and  which  alleges  that 
the  work  was  done  within  six  months  last  past,  does  not  show  that 
the  work  was  done  within  six  months  from  the  filing  of  the  claim.-*' 
Where  a  notice  claiming  a  mechanic^'s  lien  is  dated  at  the  end,  this 
may  be  deemed  a  suflScient  compliance  with  a  statutory  requirement 
that  the  date  from  which  the  lien  is  claimed  shall  be  stated  in  the 
notice.^®*  In  a  case  in  Minnesota  it  appeared  that  a  mechanic  con- 
tracted by  an  entire  contract  to  do  the  plumbing  in  two  houses  erect- 
ed on  separate  lots  belonging  to  the  same  owner,  and  he  claimed  a 
lien  on  each  lot  for  the  labor  done  on  it.  His  lien  statement  only 
showed  that  the  entire  work  was  begun  more  than  six  months  be- 
fore the  statement  was  filed,  and  completed  within  such  period.  It 
was  held  that  the  statement  was  not  sufficient  to  entitle  him  to  a 
lien  on  either  lot,  as  it  failed  to  show  that  the  work  done  on  either 
lot  was  done  within  six  months  of  the  filing  of  the  statement,  as  re- 
quired by  the  Minnesota  statute.*®* 

Errors  and  Misstatements. 

5  423.  The  mechanic  who  files  a  claim  containing  an  error  or  mis- 
take runs  great  risk  of  losing  his  lien  entirely,  especially  in  states 
where  the  rule  of  strict  construction  prevails.  In  order  to  ascertain 
whether  an  error  or  misstatement  in  a  claim  will  defeat  the  lien 
entirely,  it  is  necessary  to  inquire  whether  the  error  pertains  to  an 
essential  or  to  a  superfluous  allegation,  whether  the  error  was  in- 
nocently or  willfully  made,  and  whether  the  erroneous  allegation  is 
so  inseparably  connected  with  the  rest  of  the  claim  that  it  cannot 
hi*  eliminated  without  leaving  the  claim  either  ambiguous  or  incom- 
plete. 

2»2  Fourth  Baptist  Church  of  Philadelphia  v.  Trout,  28  Pa.  St.  153.  It  has, 
however,  been  held  in  that  state  l^  a  divided  court  that,  where  the  claim  avera 
that  the  work  was  done  "within  six  montlis  last  past,"  the  claim  is  not  void  on 
its  face,  though  the  bUl  of  particulars  does  not  show  tliat  fact  affirmatively. 
McCay's  Appeal,  37  Pa.  St.  125. 

2  •a  Ellice  V.  Paul,  2  Phila.  (Pa.)  102. 

2i4  Ryan  v.  Klock,  36  Hun  (N.  Y.)  101. 

3Si  Knauft  v.  MiUer,  47  N.  W.  313,  45  Minn.  61. 
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Surplusage. 

§  424.  An  allegation  in  the  claim  in  regard  to  a  matter  not  re- 
quired to  be  stated  may  be  treated  as  surplusage,  and  an  error  in 
such  an  allegation  does  not  vitiate  the  lien,  or  affect  it  in  any 
way.^®'  Thus,  under  a  statute  prescribing  what  a  claim  of  mechan- 
ic's lien  shall  contain,  a  statement  of  the  date  of  completion  of  the 
work  not  being  required,  a  mistake  in  stating  such  date  will  not  af- 
fect the  lien,  where  the  complaint  in  an  action  to  enforce  such  a  lien 
alleges  that  the  claim  was  in  fact  filed  in  due  time.*®^  And  the 
same  ruling  has  been  made  in  regard  to  allegations  as  to  when  the 
contract  wa«  made,^**  and  when  the  lien  debt  fell  due.***  In  New 
York,  under  a  i^tatute  which  did  not  require  the  entry  of  the  own- 
er's name  in  the  lien  docket,  and  which  declared  that  no  error  in  the 
owner's  name  should  impair  the  validity  of  the  lien,  it  was  held  that 
an  error  made  in  stating  the  name  of  the  owner  in  the  notice  of  claim 
may  be  corrected  in  the  complaint,  by  setting  forth  the  mistake  and 
averring  the  true  owner,  if  no  injustice  to  him  can  thereby  result."* 
^Vnd,  if  the  statute  does  not  require  that  the  name  of  the  person  with 
whom  the  contract  was  made  be  stated,  a  mistake  in  the  name  of 
such  person  is  harmless.^*^  Where  the  statute  does  not  require  a 
claim  to  be  filed,  except  as  against  persons  who  have  no  actual  notice 
of  the  facts  therein  stated,  errors  in  the  claim  are  immaterial,  so  far 
as  parties  who  have  knowledge  of  the  facts  are  concerned.***  . 

286  Harman  v.  Ashmead,  9  Pac.  183,  C8  Cal.  321;  Slight  v.  Patton,  31  Pac. 
248,  96  CaL  384;  Culver  v.  Sohrotli,  39  N.  E.  115.  153  111.  437;  Schroth  v.  Black, 
50  111.  App.  168;  Brosnan  v.  Trulson,  41  N.  E.  660,  164  Mass.  410;  Leiegnc  v. 
Schwarzler,  10  Daly  (N.  Y.)  547.  A  claim  for  a  mechanic's  lien  is  not  necessarily 
defective  because  it  states  more  facts  than  the  statute  requires.  John  Paul  Lum- 
ber Co.  V.  Hormel,  63  N.  W.  718,  61  Minn.  303. 

287  Slight  V.  Patton,  31  Pac.  248,  96  Cal.  38i;  Harmon  v.  Ashmead,  0  Pac. 
183,  68  Cal.  321;  Cole  v.  Uhl,  46  Conn.  296;  Westland  v.  Goodman,  47  Conn. 
83;  Nichols  v.  Culver,  51  Conn.  182. 

288  Mitchell  V.  Pentield,  8  Kan.  186. 

289  Culver  V.  Schroth,  39  N.  E.  115,  153  111.  437;  Schroth  v.  Black,  50  lU.  App. 
168. 

280  Leiegne  v.  Schwarzler,  10  Daly  (N.  Y.)  547,  67  How.  Prac.  (N.  Y.)  130. 

281  Brosnan  v.  Trulson,  41  N.  E.  660,  164  Mass.  410. 

282  National  Lumber  Co.  v.  Bownan,  42  N.  W.  557,  77  Iowa,  706. 
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TJnintentional  Misstatements  do  not  Vitiate. 

§  425.  A  material  misstatement  in  a  claim,  if  made  fraudulently, 
or,  what  is  about  the  same  thing,  made  willfully  and  knowingly, 
vitiates  the  lien  altogether.'**  But  by  statute  in  some  states,  and 
by  judicial  construction  in  others,  an  error  which  is  innocently  made, 
and  which  does  not  mislead  any  one  to  his  prejudice,  does  not  render 
the  lien  entirely  void,  but  at  the  most  merely  renders  it  void  so  far 
as  the  erroneous  item  is  concerned.^®*     In  states  where  this  rule 

2*8  Rose  V.  Paper  Works,  29  Conn.  25G;  Stubbs  v.  Railroad  Co.,  22  N.  W.  654. 
65  Iowa,  513;  Jones  v.  Keen,  115  Mass.  170;  Glbbs  v.  Hanchette,  51  N.  W. 
691,  90  Mich.  657;  Brennan  v.  MiUer,  56  N.  W.  354,  97  Mich.  182;  Uthoff  v. 
Gerhard,  42  Mo.  App.  256;  Goodrich  y.  GiUies.  21  N.  Y.  Supp.  400,  66  Hun,  422. 
Tlie  California  statute  (Code  Civ.  Proc.  §  1202)  provides  that  "any  person  who 
BbaU  willfully  give  a  false  notice  of  his  claim  to  the  owner,  under  the  provision 
of  section  llSl,"  or  "shall  wiUfuUy  include  in  his  claim,  filed  under  section  1187, 
work  or  materials  not  performed  upon  or  furnished  for  the  property  described  in 
the  claim,  shall  forfeit  his  lien."  Under  this  statute  it  has  been  held  that  a  lien 
for  materials  furnished  to  a  contractor  is  not  subject  to  forfeiture  on  the  ground 
that  the  claimant  ^Imowingly  and  wUlfuUy  filed  a  notice  of  lien  for  more  than  he 
was  entitled  to,  and  sought  in  the  action  to  recover  an  amount  in  excess  of  the 
amount  actually  due";  the  notice  to  the  owner,  referred  to  in  section  1202,  not  be- 
ing tbe  notice  of  lien  required  to  be  filed.  Schallert-Ganahl  Lumber  Co.  v.  Neal, 
27  Pac.  743,  91  CaL  362. 

2»4  Harmon  v.  Railroad  Co.  (Cal.)  22  Pac.  407;  Id.,  23  Pac.  1024;  Id.,  25  Pac. 
124,  86  CaL  617;  Gordon  Hardware  Co.  v.  San  Fwincisco  &  S.  R.  Co.  (Cal.)  23 
Pac.  1025;  Pacific  Mut  Life  Ins.  Co.  v.  Fisher,  39  Pac.  758,  106  Cal.  224;  Bank 
of  Charleston  y.  Curtiss,  18  Conn.  342;  Hopkins  v.  Forrester,  39  Conn.  351; 
Marston  v.  Kenyon,  44  Conn.  349;  Kiel  v.  Carll,  51  Conn.  440;  Nichols  v.  Culver, 
Id.  180;  McCormack  v.  PhiUlps,  34  N.  W.  39,  4  Dak.  506;  Culver  v.  Schroth, 
39  N.  E.  115,  153  IlL  437;  Albrecht  v.  Lumber  Co.,  26  N.  E.  157,  126  Ind.  318; 
Green  Bay  Lumber  Co.  v.  Miller  (Iowa)  62  N.  W.  742;  Parker  v.  BeU,  7  Gray 
(Mass.)  429;  Whitford  v.  Newell,  2  Allen  (Mass.)  424;  Underwood  v.  Walcott, 
8  Allen  (Mass.)  464;  Hubbard  v.  Brown,  8  Allen  (Mass.)  590;  Whitney  v.  Jos- 
lin,  108  Mass.  103;  Lament  v.  Le  Fevre,  55  N.  W.  687,  96  Mich.  175;  McMouegal 
V.  WUson,  61  N.  W.  495,  103  Mich.  264;  Scheibner  v.  Cohnen  (Mich.)  65  N.  W. 
760;  Greenwood  v.  Harris,  8  Mo.  App.  603;  Schroeder  v.  Mueller,  33  Mo.  App. 
28;  GaskeU  v.  Beard,  11  N.  Y.  Supp.  399,  58  Hun.  101;  Goodrich  v.  Gillies,  31 
N.  Y.  Supp.  76,  82  Hun,  18;  Rowland  v.  Harmon,  34  Pac.  357,  24  Or.  529; 
Chamberlain  v.  Hibbard,  38  Pac.  437,  26  Or.  428;  Rison  v.  Moon,  22  S.  E. 
165,  91  Va.  384;   Whittier  v.  Mill  Co.,  33  Pac.  393,  6  Wash.  190;    Proubc  v. 
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prevails,  a  lien  may  be  enforced  for  the  amount  actually  due,  even 
though  the  claim,  through  innocent  mistake,  exaggerates  the  total 
debt,^'*^  or  includes  in  the  account  items  which  are  justly  due,  but 
which  are  not  proper  subjects  of  lien,'®*  or  omits  proper  credits,-^^ 
or  includes  interest  promised  to  be  paid,  but  not  yet  due,*®®  or  in- 
cludes items  for  materials  not  actually  furnished.-®^  The  fact  that 
the  claimant  knowingly  omitted  a  credit  in  stating  the  account 
is  a  circumstance  to  be  considered  in  determining  whether  he  know- 
ingly and  willfully  claimed  more  than  was  due,  and  thus  forfeited 
his  lien;  but  it  is  not  conclusive  on  that  point,  since  such  omission 
might  be  caused  by  mistake,  or  by  a  confusion  of  two  accounts.'®® 
But  swearing  to  an  erroneous  claim,  thoughtlessly  and  carelessly, 
without  any  effort  to  obtain  accessible  data  from  which  the  error 
might  be  corrected,  is  swearing  willfully  and  knowingly.'®^ 

Min  Co.,  H3  Pac.  1067,  G  Wash.  478;  Peterman  v.  Brewing  Co.,  39  Pac.  452.  11 
Wash.  190;    Bolster  v.  Stocks  OVash.)  43  Pac.  534. 

295  Barber  v.  RejTiolds,  44  Cal.  519;  Harmon  v.  Railroad  Co.,  25  Pac.  124,  86 
Cal.  G17;  Underwood  v.  Walcott,  3  Allen  (Mass.)  4G4;  Heamann  v.  Porter, 
35  Mo.  137;  Nolan  v.  Lovelock,  1  Mont.  224;  Mason  v.  Germaine,  1  Mont.  263; 
Black  V.  Appolonio,  1  Mont.  342;  GaskeU  v.  Beard,  11  N.  Y.  Supp.  399,  58  Hun, 
101;    Morgan  v.  Taylor  (Com.  PI.)  5  N.  Y.  Supp.  920. 

296  Bank  of  Charleston  v.  Curtiss,  18  Conn.  342;  Culver  v.  Schroth,  39  N.  B. 
115,  153  111.  437;  Parker  v.  Bell,  7  Gray  (Mass.)  429;  Whitford  v.  Newell,  2 
Allen  (Mass.)  424;  Hubbard  v.  Brown,  8  Allen  (Mass.)  590;  Whitney  v.  Joslln, 
108  Mass.  103;  McDonald  v.  The  Nimbus,  137  Mass.  360;  Whittier  v.  Stetson 
&  Post  MiU  Ck).,  33  Pac.  393,  6  Wash.  190. 

287  Marston  v.  Kenyon,  44  Conn.  349;  McCormack  v.  Phillips  (Dak.)  34  N. 
W.  39;  Corbett  v.  Greenlaw,  117  Mass.  167;  Sexton  v.  Weaver,  6  N.  E.  367, 
141  3klass.  273;  Schroeder  v.  Mueller,  33  Mo.  App.  28;  Rowland  v.  Harmon,  34 
Pac.  357,  24  Or.  529;  Chamberlain  v.  Hibbard,  38  Pac.  437,  26  Or.  428;  Rison  v. 
Moon,  22  S.  E.  165,  91  Va.  384.     Contra,  HofiPmau  v.  Walton,  36  Mo.  613. 

2»8  Hopkins  v.  Forrester,  39  Conn.  351. 

280  Peterman  v.  Brewing  Co.,  39  Pac.  452,  11  Wash.  199;  Bolster  v.  Stocks, 
43  Pac.  534,  13  Wash.  460. 

800  Corbett  v.  Greenlaw,  117  Mass.  167. 

801  Gibbs  v.  Hanchette,  51  N.  W.  691,  90  Mich.  657. 
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Exoeptions. 

§  426.  There  are,  however,  some  authorities  that  hold  that  an 
error  in  the  claim,  whether  innocently  made  or  not,  vitiates  the  lien 
altogether."®*  These  caees  proceed  Jipon  the  ground  that  any  inac- 
curacy prevents  the  claim  from  being  a  "just  and  true  account." 
In  a  recent  case  in  Michigan  it  was  held  that  a  contractor  who  wajs 
to  receive  |450  at  a  certain  stage  of  the  work,  and  (450  more  at  its 
completion,  lost  his  lien  entirely  by  filing  a  claim  for  $550  after 
he  had  earned  only  the  first  |450.'®°  In  a  case  in  Oregon  it  ap- 
peared that  a  mechanic  had  filed  a  lien  stating  that  the  value  of 
the  material  furnished  by  him  was  |783,  and  that  no  payments  had 
been  made  thereon.  On  the  trial  he  admitted  that  prior  to  the  filing 
of  the  lien  |100  had  been  paid,  and  stated  that  the  misstatement  in 
the  lien  was  due  to  a  mistake  of  his  agent.  On  this  state  of  facts 
it  was  held  that  the  mistake  not  being  one  about  the  amount  or  price 
of  labor,  or  the  quantity  or  value  of  material  furnished,  in  regard  to 
which  there  might  be  an  honest  difference  of  opinion,  but  being  one 
which  could  have  been  avoided  by  the  exercise  of  reasonable  dili- 
gence, the  lien  was  lost.*** 

Amount  of  Error. 

§  427.  Whether  or  not  an  error  in  the  account  stated  in  a  me- 
chanic's lien  claim  will  avoid  the  lien  does  not  apparently  depend  at 
all  on  the  amount  of  the  erroneous  item.  In  one  case  failure  to 
give  credit  for  a  payment  of  (4  was  held  fatal,*®*  and  in  another  an 

overcharge  of  |2.55  in  a  claim  for  |368.65  avoided  the  lien.*®*     On 

ft 

802  McPherson  v.  Walton,  11  Atl.  21,  42  N.  J.  Eq.  282;  Lynch  v.  Cronan.  6 
Gmy  (Mass.)  581;  TruesdeU  v.  Gay,  13  Gray  (Mass.)  311.  The  hardship  wrought 
by  these  Massachusetts  decisions  led  the  legislature  of  that  state  to  amend  the 
mechanic's  lien  law  by  enacting  that  no  inaccuracy  in  the  claim  should  hivalidate 
the  lien  unless  the  claimant  **wlilfuUy  and  knowingly  claimed  more  than  is  his 
due."     Hubbard  v.  Brown,  8  AUen  (Mass.)  590. 

80S  Brennan  v.  MUler,  56  N.  W.  354,  97  Mich.  182. 

sM  Nicolal  Bros.  C3a  v.  Van  Fridagh,  31  Pac.  288,  23  Or.  149. 

so 6  Lynch  v.  Gronan,  6  Gray  (Mass.)  531. 

«of  McPherson  v.  Walton,  11  AU.  21,  42  N.  J.  Eq.  282. 
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the  other  hand,  liens  have  been  sustained  where  a  claim  for  $375 
contained  an  error  of  f287,'®^  where  a  claim  for  |4,270  contained  an 
error  of  f 2,736,*®*  where  a  claim  for  f3,500  contained  an  error  of 
f2,766,"*  and  even  where  the  error  amounted  to  f 6,000.«" 

Errors  Capable  of  Separation. 

§  428.  In  order  to  render  an  error  in  the  claim  harmless,  it  mu^t 
not  only  have  been  innocently  made,  but  it  must  also  be  of  such  a  na- 
ture that  the  elements  of  a  valid  lien  can  be  found  in  the  allegations 
that  are  correct.  Where  a  mechanic  has  so  intermingled  his  lien 
claim  with  nonlien  items  that  the  exact  amount  for  which  he  is  en- 
titled to  a  lien  cannot  be  readily  ascertained  by  inspection  of  the 
claim,  the  whole  lien  must  fail,  whether  the  error  was  intentional 
or  unintentional.**^  Conversely,  it  is  the  rule,  wherever  innocent 
mistakes  are  held  to  be  harmless,  that  a  mechanic's  lien  is  not  de- 
feated by  including  in  the  account  filed  lienable  and  nonlienable 
items  furnished  under  the  same  contract,  provided  the  lienable  items 
and  their  prices  are  separable  from  the  others,  and  provided,  also, 
the  error  was  not  willfully  made.***     Thus,  where,  as  against  the 

307  Whitney  v.  JosUn,  108  Mass.  103. 

808  Marston  v.  Kenyon,  44  Conn.  349. 

300  Kiel  V.  Carll,  51  Conn.  440. 

810  Harmon  v.  Railroad  Co.  (Cal.)  22  Pac.  407.  In  one  case,  however,  a  claim 
for  $6,790,  when  there  was  only  $2,324  Justly  due,  was  held  inyalid,  apparently 
on  account  of  the  greatness  of  the  error.  Kling  v.  Construction  Co.,  7  Mo. 
App.  410. 

311  Baker  v.  Fessenden,  71  Me.  292;  Kelley  v.  KeUey,  77  Me.  135;  Driscoll 
V.  HIU,  11  AUen  (Mass.)  154;  Lewin  v.  Whlttenton  Mills,  13  Gray  (Mass.) 
100;  Edgar  v.  Salisbury,  17  Mo.  271;  Nelson  v.  Withrow,  14  Mo.  App.  270; 
Gauss  V.  Hussman,  22  Mo.  App.  115;  Murphy  v.  Murphy,  22  Mo.  App.  18; 
Schulenburg  &  Boeckler  Lumber  Co.  v.  Strimple,  33  Mo.  App.  154;  Dugan  Gut- 
Stone  Co.  V.  Gray,  43  Mo.  App.  671;  Reitz  v.  Ghlo,  47  Mo.  App.  287;  O'Brien 
Boiler- Works  Co.  v.  Haydock,  59  Mo.  App.  653;  Whltenadc  v.  Noe,  11  ^^.  J.  Eq. 
321;    Williams  v.  Coal  Co.,  36  Pac.  159,  25  Or.  426. 

There  is,  however,  a  decision  in  Ohio  which  holds  that  a  claim  in  one  item 
for  $951  for  carpenter  work,  when  only  $891  was  actuaUy  due  therefor,  may  he 
good  for  the  latter  sum,  on  the  principle  that  the  greater  includes  the  less. 
Thomas  v.  Huesman,  10  Ohio  St.  152. 

312  Gordon  Hardware  Co.  v.  San  Frandaco  ik  S.  R.  Go.,  25  Pac  125,  86  Cal. 
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owner  of  property,  one  is  entitled  to  lien  for  all  the  items  included  in 
his  claim  for  lien,  his  entire  right  to  lien  as  against  an  incumbrancer 
is  not  defeated  on  the  ground  that  the  claim  was  not  just  and  cor- 
rect, because  some  of  the  items  were  furnished  under  an  order  no 
item  of  which  was  furnished  in  time  to  be  properly  included  in  such 
claim.'^*  And  where  the  lien  filed  b}'  a  material  man  against  a  rail- 
road is  in  part  for  picks,  shovels,  and  similar  articles,  for  which  no 
lien  can  be  asserted,  he  may  segregate  the  nonlienable  articles  by 
proof,  and  is  entitled  to  have  a  lien  declared  for  the  remainder.^ ^* 
So,  too,  a  claim  for  a  mechanic's  lien  which  sets  out  several  con- 
tracts, and  alleges  completion  of  all,  will  not  be  vitiated  as  to  the 
completed  contracts  by  the  fact  that  one  of  the  contracts  set  out  re- 
mains incomplete.'^'  And  a  mechanic's  lien,  including  accounts 
for  material  furnished  and  for  work  done,  may  be  good  as  to  the 
material  account,  though  bad  as  to  the  work  account,  where  the  two 
accounts  are  distinct  and  .separable.'^* 

Mistakes  in  Dates,  Names,  and  Wordls. 

§  429.  The  errors  considered  in  the  preceding  sections  relate  al- 
most altogether  to  the  account  and  its  items,  and  most  of  the  errors 
in  mechanic's  lien  claims  are  of  that  nature.  In  other  parts  of  the 
claim,  however,  there  may  be  errors  which  call  for  consideration. 
Generally  a  mistake  in  the  use  of  a  word,  as  "occupied"  instead  of 

r.20:  Culver  v.  Schroth,  39  N.  B.  115,  153  lU.  437;  Chase  v.  Mining  Co.,  57  N. 
W.  648,  90  Iowa,  25;  Dennis  v.  Smith,  38  Minn.  494,  38  N.  W.  695;  Allen  v. 
Smelting  Co.,  73  Mo.  688;  Walden  v.  Robertson,  25  S.  W.  349,  120  Mo.  38; 
Johnson  v.  Building  Co.,  23  Mo.  App.  546;  PuUls  v.  Hoffman,  28  Mo.  App.  606; 
McLaughlin  v.  Schawadcer,  31  Mo.  App.  865;  Midland  Lumber  Co.  v.  Kreeger, 
r/i  Mo.  App.  418;  Price  v.  Merritt,  55  Mo.  App.  640;  Maynard  v.  Ivey,  29  Pao. 
1090,  21  Nev.  241;  Whltenaek  v.  Noe,  11  N.  J.  Bq.  321;  Brandt  v.  Verdon  (Com. 
PL)  18  N.  Y.  Supp.  119;  McCristal  v.  Cochran  (Pa.  Sup.)  23  Atl.  444;  North 
V.  La  Flesh.  41  N.  W.  633,  73  Wis.  520. 

SI 3  Chase  v.  Mining  Co.,  57  N.  W.  648,  90  Iowa,  25. 

sii  Gordon  Hardware  Co.  v.  San  Francisco  &  S.  R.  Co.,  25  Pac.  125,  SO  Cal. 
620. 

tis  Brandt  v.  Verdon  (Com.  PI.)  18  N.  Y.  Supp.  119. 

ti«  Walden  y.  Robertson,  25  S.  W.  349,  120  Mo.  88. 
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"employed,"  '^^  or  "effects"  for  "offsets," »"  will  not  invalidate  the 
claim,  where  the  rest  of  the  claim  shows  clearly  what  word  was  in- 
tended. As  we  have  seen,  dates  should  be  stated  in  the  claim,  but 
if  by  accident  or  mistake,  and  without  fraud,  the  date  is  erroneously 
entered,  and  the  proof  establishes  the  doing  of  the  work  or  the  ac- 
tual delivery  of  the  materials  which  are  charged,  and  supplies  the 
correct  date,  which  is  within  the  time  allowing  the  lien  to  be  filed, 
the  error  cannot  be  availed  of  to  defeat  recovery.*^*  It  has  been 
held  that  a  claim  which  counts  on  an  agreement  to  pay  for  the 
claimant's  work  what  it  was  reasonably  worth,  when  in  fact  the 
contract  wjis  to  do  the  work  for  an  agreed  price,  is  fatally  defect- 
jy^,  320  Ijjj^  ^i^^  where,  after  a  subcontractor  furnishes  material,  and 
before  the  filinj?  of  the  claim  for  a  lien,  the  owner  of  the  premises 
conveys  them,  the  fact  that  the  claim  by  the  subcontractor  for  a  lien 
8tat<*8  that  the  contractor,  to  whom  the  material  was  furnished,  was 
the  agent  of  the  grantee  instead  of  the  grantor,  will  not  invalidate 
the  lieii.'*^  Where  the  statute  requires  the  claim  to  state  whether 
all  the  work  contracted  for  has  been  actually  performed,  and,  if  not, 
how  much  of  it,  a  claim  which  knowingly  and  falsely  stiite«  that  all 
the  work  has  been  performed  according  to  the  contract,  and  that 
the  whole  amount  of  tlie  contract  price  is  due,  is  invalid  unless  the 
misstatement  is  an  unimportant  one.'**  Errors  in  the  description 
of  the  property  subject  to  the  lien  will  be  considered  hereafter.'** 

817  McDonald  v.  Backus,  45  Cal.  263. 

»i8  Mei-chant  v.  Humeston,  7  Pac.  433,  2  Wash.  T.  433. 

819  Pacific  Mut.Llfe  Ins.  Co.  v.  Fisher,  42  Pac.  154,  100  Cal.  566;  Trensch  t. 
Shryock,  55  Md.  330;  Linne  v.  Stout,  43  N.  W.  377,  41  Minn.  483;  Althen  v. 
Tarbox,  50  N.  W.  1018,  48  Minn.  18;  Miller  v.  Oondit,  55  N.  W.  47,  52  Minn.  455; 
Mtsker  v.  Cutler,  51  Mo.  App.  341;  Brockmeier  v.  Dette,  58  Mo.  App.  607; 
Hillary  v.  Pollock,  13  Pa.  St.  186;  Bdleman  v.  Kldd.  26  N.  W.  116,  65  Wis. 
18.     Contra,  Milligan  v.  HiU,  4  Phila.  52. 

320  Heed  V.  Norton,  26  Pac.  767,  27  Pac.  420,  and  iO  Cal.  590. 

321  i^x  V.  Peterson,  44  N.  W.  3,  42  Minn.  214. 

82  2  Ringle  V.  Iron  Works,  28  N.  Y.  Supp.  107,  76  Hun,  449,  reversing  24  N.  Y. 
Supp.  7ri7,  4  Misc.  Rep.  15;  Close  v.  Clark  (Com.  PI.)  9  N.  Y.  Supp.  538;  Foster 
V.  Schneider,  2  N.  Y.  Supp.  -875,  50  Hun,  151. 

828  See  post,  I  432. 
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Waiver  of  Error. 

§  4.'10.  The  effect  of  arors  in  the  claim  may  be  modified  by  fail- 
ure to  object  at  the  proper  time.  Thus  after  verdict  a  claim  which 
merely  states  that  the  debt  is  for  plastering  "within  six  months  last 
past"  is  suflScient,  though  inartificial.®**  And  where  the  owner 
makes  no  objection  to  the  sufficiency  of  the  description  of  the  build- 
ings the  contractors  cannot  set  up  its  insufficiency  in  a  proceeding  to 
enforce  a  mechanic's  lien  by  material  men  in  the  second  degree."" 
In  Pennsylvania,  under  a  statute  providing  that,  if  the  property 
were  sold  by  the  sheriff  within  two  years  from  the  commencement 
of  the  building,  any  claimant  might  share  in  the  fund,  although  he 
had  not  filed  his  claim  within  the  statutory  time,  it  was  held  that  a 
claimant  who  had  filed  a  claim  which  was  defective  because  it  mis- 
named the  owner  might  share  in  the  proceeds  of  such  a  sale.**' 

Description  of  Property  in  (General. 

§  431.  An  essential  and  most  important  part  of  the  claim  is  the 
description  of  the  land  to  be  charged  with  the  lien.  On  this  point 
there  is  little  diversity  between  the  various  statutes.  They  usually 
require  the  claim  to  contain  a  description  of  the  property,  sometimes 
adding  that  the  description  must  be  sufficient  for  identification, — a 
condition  that  would  seem  to  be  implied  in  the  mere  requirement 
of  a  description,  since  a  description  that  does  not  identify  cannot 
be  said  to  describe.  Hiere  Ife  great  reluctance  on  the  part  of  the 
courts  to  set  aside  a  mechanic's  lien  merely  for  loose  description  of 
the  property  in  the  lien  claim.*  ^^  The  description  of  proj^erty  upon 
which  a  mechanic's  lien  is  sought  to  be  enforced  must  be  sufficient 
for  a  person  familiar  with  the  locality  to  identify  it,'^*  and  if  a  de- 
scription of  real  estate  is  true  in  every  particular,  and  no  other 
property  answers  to  such  description,  and  the  property  may  easily 

ss«  Shaw  V.  Barnes,  5  Pa.  St.  18. 

•25  Weathered  v.  Garrett  (Pa.  Sup.)  21  Atl.  319. 

•26  Hays  V.  Try  on,  2  Miles  (Pa.)  208. 

S2T  McClintodc  Y.  Rush,  63  Pa.  St.  203. 

S2S  Hughes  Y.  Torgenon,  11  South.  209,  96  Ala.  346. 
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be  found  by  any  one  who  may  be  acquainted  with  such  description 
and  with  the  facts  which  exist,  and  which  may  easily  be  ascertained 
upon  inquiry,  the  description  is  sufficient'**  It  is  also  said  that 
the  description  in  a  claim  of  lien  should  be  as  definite  as  in  a  deed 
or  mortgage,'*®  and  accordingly  any  description  that  would  be  suffi- 
cient in  a  conveyance  will  be  good  in  a  lien  claim.*'^  The  same 
rule  is  enunciated  in  terms  of  pleading  by  saying  that  certainty  to 
a  common  intent  ie  all  that  is  required  in  the  description  of  the 
property  on  which  a  mechanic's  lien  is  claimed."*  The  description 
should  be  as  definite  as  in  the  levy  of  an  execution,'"*  or  in  the  plead- 
ings of  an  action  to  recover  possession  of  land.***  A  claim  of  me- 
chanic's lien  which  describes  the  land  so  incorrectly  that  a  man  of  or- 
dinary intelligence  could  not  tell  what  land  was  intended  is  insuffi- 
cient as  a  constructive  notice  to  a  subsequent  incumbrancer.*** 

Error  in  Description. 

§  432.  As  a  general  rule,  a  mistake  in  describing  the  estate  of  the 
contracting  owner  does  not  vitiate  the  lien.  Thus,  if  a  lien  claim 
containing  the  substantial  requirements  of  the  statute  go  beyond 
these,  and  by  inadvertence  claim  a  lien  against  the  entire  estate  of 
two  tenants  in  common,  under  a  contract  made  with  only  one  of 
them,  the  mistake  does  not  deprive  the  mechanic  of  his  lien  upon 
the  estate  of  the  owner  with  whom  he  contracted,  where  no  third 
person  has  thereby  been  misled  to  his  prejudice.**'     And  it  has 

3  29  Seaton  v.  Hlxon,  12  Pac.  22,  35  Kan.tGGS;  Fairbanks,  Marsh  &  Co.  v. 
Crescent  Elevator  Co.,  52  Mo.  App.  627;  Bucbannan  v.  Cole,  57  Mo.  App.  11.  A 
description  of  property  in  a  mechanic's  lieu  claim,  which  renders  the  location  of 
the  land  susceptible  of  ready  ascertainment,  is  suftlcieut.  O'Brien  v.  Krockin- 
ski,  50  111.  App.  456.  • 

830  Knox  V.  Starks,  4  Minn.  20;    Runey  v.  Rea,  7  Or.  131.  # 

331  Swope  V.  Stantzenberger,  59  Tex.  387. 

83  2  Ewing  V.  Barras,  4  Watts  &  S.  467;  McClintock  v.  Rush,  63  Pa.  St.  203; 
Holland  V.  Garland,  13  Phila.  544. 

a:j3  Montgomery  Iron  Works  v.  Dorman,  78  Ala.  218;  Ely  v.  Wren,  yu  Fa, 
St.  148. 

3 a*  J^tuart  V.  Broome,  59  Tex.  466. 

33  5  Laird-Norton  Co.  v.  Hopkins  (S.  D.)  60  N.  W.  857. 

886  Mellor  V.  Valentine,  3  Colo.  260;    HiUbum  v.  O'Barr,  19  Ga.  591, 
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also  been  held  that  an  ambiguity  in  the  introduction  of  the  claim, 
in  describing  the  claim  as  being  against  one  person  instead  of  two, 
may  be  cured  by  reference  to  a  full  and  accurate  statement  con- 
tained in  a  subsequent  part  of  the  claim."  ^  But  in  a  recent  case 
in  Minnesota,  where  it  appeared  that  a  claim  filed  by  a  subcontractor 
for  materials  furnished  in  the  erection  of  a  building  upon  a  lot,  stated 
that  J.  owned  the  south  half,  and  M.  the  north  half,  of  the  lot,  and 
that  J.  made  the  contract  for  the  building  on  behalf  of  himself  and 
M.,  when  in  fact  J.  owned  the  whole  lot,  and  made  the  contract  for 
himself  alone,  it  was  held  that  the  claim  was  insufficient*"* 

The  area  of  land  that  may  be  subject  to  a  single  lien,  and  the  area 
that  may  be  included  in  one  lien  claim,  are  not  always  the  same.*** 
The  claim  may  Include  as  much  land  as  can  be  covered  by  a  single 
lien,  and  in  the  case  of  apportioned  liens  it  may  include  more.**®  A 
claim  which  by  mistake  describes  a  larger  tract  of  land  than  can  be 
subject  to  the  lien  sought  to  be  enforced  is  not,  therefore,  necessarily 
invalid  in  toto.  If  the  true  amount  of  land  can  be  ascertained,  the 
claim  will  support  the  lien  to  that  extent,  in  spite  of  the  mistake.**^ 

Instances  of  Description  of  Land. 

§  433.  As  to  what  is  and  what  is  not  a  sufficient  discription  of 
land  to  support  a  lien,  the  decisions  are  so  numerous  and  so  diverse 

8»T  Hubbell  V.  Sdireyer,  56  N.  Y.  604  (reported  more  fully  in  15  Abb.  Prac. 
IN.  S.]  30Q),  reversing  14  Abb.  Prac.  (N.  S.)  284. 

Mt  0>nter  y.  Farrlngton,  48  N.  W.  1134,  46  Minn.  336. 

889 Aa  to  tbe  amount  of  land  that  may  be  included  in  one  lien,  see  ante, 
(i  161-178. 

840  See  post,  §  437. 

841  SbattodL  y.  Beardsl^y,  46  Oonn.  386;  Scott  y.  Goldingborst,  24  N.  B.  333. 
123  Ind.  268;  Dalton  y.  Hoffman,  36  N.  B.  291,  8  Ind.  App.  101;  Blssell  y. 
I^wis,  9  N.  W.  177,  56  Iowa,  231;  North  Star  Iron-Works  Co.  y.  Strong,  21 
N.  W.  740,  33  Minn.  1;  Smith  y.  Headley,  23  N.  W.  550,  33  Minn.  384;  Bradish 
y.  James,  83  Mo.  313;  Oster  y.  Rabeneau,  46  Mo.  595;  Miller  y.  Hoffman, 
26  Mo.  App.  199;  White  Lake  Lumber  Co.  y.  Russell.  34  N.  W.  104,  22  Neb. 
126;  Whitenack  y.  Noe,  11  N.  J.  Eq.  321;  Derrlckson  v.  Edwards,  29  N.  J. 
Law,  468;  Edwards  v.  Derrlckson,  28  N.  J.  Law,  39.  Contra,  Cowie  y. 
Ahienstedt,  25  Pac.  458,  1  Wash.  St.  416. 
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that  it  seems  proper  to  present  them  by  states.    They  are  as  fol- 
lows: 

ALABAMA.  Under  a  statute  giving  a  lien  on  the  land  on  which 
the  building  stands,  "to  the  extent  of  one  acre,"  a  claim  for  work 
done  on  a  house  situated  on  an  80-acre  tract,  which  asserts  a  lien 
upon  "one  acre  of  land*'  in  such  tract,  is  in«ufficient  to  hold  the 
land,  for  want  of  a  precise  description  of  the  acre.'*^  But,  if  the 
buildings  are  sufficiently  described,  the  lien  may  be  good  as  to  than^ 
although  bad  as  to  the  land.'^' 

CALIFORNIA.  A  description  of  the  property  in  the  claim  as  the 
wharf  situated  on  Battery  street,  between  Pacific  and  Jackson 
streets,  in  San  Francisco,  is  sufficiently  definite.'**  But  a  descrip- 
tion which  may  apply  to  varions  houses  is  not  made  certain  by  de- 
scribing the  house  as  the  property  of  A.  B.,  who  only  owns  one  of 
the  various  houses,  as  against  an  innocent  purchaser  who  is  not 
shown  to  have  notice  of  this  latter  fact.**"  There  is  a  difference,, 
however,  between  a  lien  on  a  house  in  a  city  street  and  one  on  a 
quartz  mill  in  the  mountains,  since  the  latter  structures  are  not 
often  found  in  groups.  Therefore  a  claim  which  describes  the  prop- 
erty as  "a  quartz  mill  being  at  or  near  the  town  of  Scottsville,  in 
Amador  county  known  as  *Moore's  New  Quartz  Mill,'  with  such  con- 
venient space  of  land  around  the  same  as  may  be  required  for  the 
convenient  use  and  occupation  thereof,"  is  good,  where  there  is  no 
evidence  that  there  was  any  other  quartz  mill  at  that  place  so  des- 
ignated as  to  render  it  uncertain  which  mill  was  intended.**'  In 
case  of  a  lien  on  a  well-known  mine,  a  description  of  the  mine  by  its 
name  and  mining  district  is  sufficient.**^     A  claim  of  lien,  referring 

842  Bedsole  v.  Peters,  79  Ala.  136;  Turner  v.  Robbins,  78  Ala.  592. 

848  Turner  v.  Robbins,  78  Ala,  592;  Bedsole  v.  Peters,  79  Ala.  133.  The  stat- 
ute gare  a  Uen  on  the  buildings  and  on  the  land.  This  was  held  to  create  a 
several  lien  on  each,  not  a  Joint  lien  on  both. 

344  Hotaling  v.  Cronise,  2  Cal.  60. 

34  6  Montrose  v.  Conner,  8  Cal.  344.  The  description  which  was  held  bad 
Id  this  case  was  **a  dwelling  house  lately  erected  by  me  for  J.  W.  Conner, 
situated  on  Bryant  street,  between  Second  and  Third  streets,  In  the  city  of 
San  Francisco,  on  lot  — .** 

846  Tibbefts  ▼.  Moore,  23  Cal.  212. 

847  Tredinnick  v.  Mining  Co.,  13  Pac.  152,  72  Cal.  78. 
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to  the  land  as  ''that  certain  lot  and  parcel  of  land  situated  in  said 
county  of  Nevada,  state  of  California,  and  sought  to  be  charged 
with  this  lien,  and  described  as  follows,  to  wit,"  containing  no  other 
description  of  the  land,  is  insufflcient'**  Under  a  statute  giving  a 
lien  on  the  land  occupied  by  the  building,  and  the  land  requirt^d  for 
its  convenient  use,  and  requiring  that  claims  for  mechanics'  liens  on 
a  building  be  filed  with  the  county  recorder,  containing  "a  descrip- 
tion of  the  property  to  be  charged,  sufficient  for  identification,"  it 
was  held  that  where  a  clainli  described  the  property  as  'iot  0  in 
block  28  of  the  Huber  tract,  said  lot  situate  at  the  southwest  corner 
of  Hope  and  Eighth  streets,"  the  description  was  sufficiently  def- 
inite, though  the  building  was  partially  on  lot  6  and  partially  on 
lot  7  of  the  block,  and  was  at  the  ''northeast"  corner  of  Hope  and 
Eighth  streets.'**  The  fact  that  a  claim  of  lien  describes  the  build- 
ing as  situated  on  a  specified  number  of  feet  of  a  certain  lot,  while 
the  complaint  describes  it  as  situated  on  the  entire  lot,  causes  no 
variance,  and  is  immaterial.'^®  But  under  a  statute  providing  that 
mechanics,  material  men,  etc.,  i)erforming  labor  or  furnishing  ma- 
terial in  the  construction  of  any  building  or  other  structure,  shall 
have  a  lien  upon  the  property  upon  which  they  have  bestowed  labor 
or  furnished  materials,  and  that  any  person  who  performs  labor  on 
any  mining  claim  has  a  lien  upon  the  same,  a  lien  for  material  fur- 
nished for  structures  on  a  mining  claim,  to  be  used  in  operating 
the  same,  filed  against  the  structures,  is  invalid,  as  it  must  be  filed 
against  the  whole  claim."^ 

COLORADO.  A  claim  of  lien  filed  by  material  men,  which  fails 
to  name  the  city  or  county  in  which  the  property  sought  to  be 
charged  is  situated,  and  which  contains  no  statement  aiding  in  its 
identification,  is  wholly  insufficient  to  charge  the  property,  as  against 
a  purchaser  without  knowledge  that  the  materials  were  furnished.**'' 
Thus;  under  a  statute  requiring  persons  seeking  to  charge  pi'op:»rty 
with  a  lien  to  file  for  record  a  statement  containing  a  description 

»*«  Penrose  v.  Calkins,  19  Pac.  641,  77  Cal.  396. 

S4ft  Willamette  Steam-Mills  Co.  v.  Kremer,  29  Pac.  633,  94  Cal.  20.1. 

SBO  Brunner  v.  Marks,  38  Pac.  265,  98  Cal.  374. 

•51  wniiains  V.  Mining  Co.,  34  Pac.  702,  36  Pac.  388,  and  102  Cal.  l.'U. 

tB2  Anderson  y.  Biiigliam.  28  Pac.  145,  1  Colo.  App.  222. 
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thereof  sufficient  to  identify  it,  a  statement  describing  the  property 
^s  ^'plat  2  in  block  13  of  Harman's  subdivision/'  without  naming  the 
state,  county,  or  city,  is  insufficient.'**  But,  so  far  as  the  owner 
who  contracted  the  lien  debt  is  concerned,  a  description  of  the  prop- 
eity  in  the  claim  as  ^Hots  1  and  4,  block  33,  Highland  subdivision," 
when  the  true  description  is  "lots  1  and  4,  block  33,  Highland,  in 
the  town  of  Highland,"  has  been  held  good,  where  it  appeared  that 
the  owner  owned  no  other  lots  in  the  county.'** 

CONNECTICUT.  A  mechanic  wlfo  has  a  lien  on  a  mill  belong- 
ing to  A  man  who  also  owns  two  other  mills,  all  three  mills  being 
near  together,  but  independent  of  each  other,  and  capable  of  sep- 
arate descriptions,  loses  his  lien  if  he  includes  in  his  claim  all  the 
mills  and  the  tracts  of  land  on  which  they  stand.**"  But  where  a 
mechanic  claimed  a  lien  for  work  done  on  a  house  standing  on  one 
end  of  a  city  lot  which  extended  from  street  to  street,  and  which  had 
another  house  on  the  other  end  of  the  lot,  it  was  held  that  including 
the  entire  lot  in  his  claim  did  not  invalidate  his  lien,  where  he  filed 
pending  suit  a  release  of  the  part  on  which  the  other  house  stood.'** 

DELAWARE.  The  description  of  the  property  on  which  the 
lien  is  claimed  as  "two  two-story  brick  houses  (with  mansard  roof) 
adjoining  each  other  on  a  lot  at  the  southeasterly  intersection  of 
Delaware  av.  and  Rodney  st.  in  the  city  of  Wilmington,  the  said  lot 
being  about  109  feet  on  Delaware  av.  by  142  feet  on  Rodney  St.,  109 
feet  on  the  southeasterly  line,  and  60^  feet  on  its  southeasterly 
boundary  line,''  is  sufficient.**^ 

DISTRICT  OF  COLUMBIA.  Where  the  owner  is  not  misled,  and 
no  third  parties  are  interested,  a  claim  which  describes  the  prox)erty 
as  "lots  lettered  A,  B,  C,  D,  and  E  in  the  subdivision  of  original 
lot  No.  2  in  square  No.  791,  recorded  in  Liber  R.  W.  No.  1,  folio  62," 
is  sufficient  to  sustain  a  lien  on  the  lots  lettered  as  above  in  square 
No.  971;  that  being  the  square  described  in  the  record  referred  to 
in  the  claim,  and  there  being  no  such  lots  in  square  No.  791.*** 

8  63  Say  re-Newton  Lumber  Co.  v.  Park,  36  Pac.  445,  4  Colo.  App.  482. 

8  54  Martin  v.  Simmons,  18  Pac.  635,  11  Colo.  411. 

8B5  Kose  V.  Persse  &  Brooks  Paper  Works,  29  Conn.  256. 

8  56  Shattuck  V.  Beardsley,  46  Conn.  386. 

3  5T  France  v.  Woolston,  4  Houst.  (Del.)  557. 

^58  McLean  v.  Young,  2  MacArthur  (D.  C.)  184. 
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But  a  claim  which  recites  that  it  is  the  intention  of  the  claimant 
^^to  hold  a  lien  upon  the  property  of  Hallet  Kilbourn,  being  his 
dwelling-house,  situated  at  the  intersection  of  K  and  Seventeenth 

sti'eets,  on  lot in  square  number  164,  for  the  amount  due,'' 

is  not  sufficient  to  sustain  a  lien  upon  a  lot  in  said  block  owned  by 
the  wife  of  the  person  named  in  the  claim.* *• 

FLORIDA.  Where  the  lien  is  claimed  only  on  the  building,  a 
description  of  it  as  being  a  steam  saw-mill  located  at  a  town  or 
place  called  "Emerson,"  on  the  S.,  F.  &  W.  R.  R.,  14  miles  south  of 
Live  Oak,  Suwannee  county,  Fla.,  is  sufficient.'** 

ILLINOIS.  A  descriptito  of  the  property  as  '^building  No.  181 
South'  Leavitt  sti'eet,  in  the  city  of  Chicago,  and  further  ^escribed 
as  lots  8  and  19  in  block  No.  1  of  Bank's  subdivision  of  lot  9  in 
block  11  of  Rockwell's  addition  to  Chicago,"  without  giving  the  con- 
gressional subdivisions  of  the  land,  is  sufficient.**^  A  description 
of  the  land  in  a  lien  claim  as  "lot  10,  block  2,  Dowing,  Corning,  and 
Prentiss'  Douglas  Park  addition  to  Chicago,"  is  good,  though  the 
firat  name  should  have  been  "Downing."  *** 

INDIANA.  A  claim  of  lien  on  "a  part  of  lot  3,  section  36,  town- 
ship 33,  range  4  west,  containing  five  acres,  situated  in  Starke  coun- 
ty, Indiana,"  is  void  for  uncertainty,  as  containing  a  patent  am- 
biguity.*** And  so  is  a  claim  of  lien  on  "part  of  lot  No.  110"  of  a 
city  plat,  and  the  improvements  thereon.***  So,  too,  where  work  is 
done  repairing  an  old  building,  and  erecting  a  new  one  near  by, 
and  there  is  a  valid  lien  for  the  construction,  but  not  for  the  re- 
pairs, a  claim  for  a  lien  on  three  lots  on  which  both  buildings  are 

850  Basshor  v.  Kilbourn,  3  MacArthur  (D.  C.)  273. 

360  Emerson  v.  Galney,  7  South.  526,  26  Fla.  133. 

361  Buckley  v.  Boutellier,  81  111.  293.  Tbis  was  a  description  In  the  petition 
to  foreclose  tlie  lien  under  a  statute  tbat  did  not  require  any  claim  to  be  filed. 

36  2  O'Brien  v.  Krookinski,  50  111.  App.  45C. 

»«3  Howell  V.  Zerbee,  26  Ind.  214.  So,  too,  a  mechanic's  lien  claim  in  which 
the  property  Is  described  as  "the  north  part"  of  a  specified  lot  in  a  named 
addition,  "as  well  as  the  one-story  frame  dwelling  house  recently  erected 
thereon  by  you,"  is  Insufficient  Maynard  y.  East,  41  N.  E.  839,  13  Ind. 
App.  432. 

3  64  City  of  CrawfordSYllle  v.  Irwin,  46  Ind.  439;  Irwin  v.  City  of  Craw- 
fordsville,  72  Ind.  IIL 
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situated  is  radically  defective,  in  not  limiting  the  lien  to  the  lot 
on  which  the  new  building  stands."'"  But  a  description  of  the  prop- 
erty' as  "a  part  of  lot  No.  110  as  the  same  is  designated  on  the  origi- 
nal plat  of  the  town,  now  city  of  *  *  *  and  the  building  sit- 
uated thereon,  lately  erected,  known  as  the  city  building,  ♦  •  ♦ 
for  material  furnished  in  the  erection  of  said  building,"  is  a  suflS- 
cient  description  of  so  much  of  the  lot  as  is  covered  by  the  build- 
ing."'*  And  a  claim  is' sufficient  where  the  building  is  alleged  to 
have  been  erected  on  a  certain  tract  containing  160  acres,  although 
the  lien  could  not  have  extended  to  the  whole  tract.'*'  A  claim  of 
lien  on  lots  numbered  5  and  6  will  not  sustain  a  lien  on  lots  num- 
bered 3  a^d  4,^*'*  but  a  claim  of  lien  on  "house  and  lot  on  the  south- 
west comer  of  Fourth  and  Oak  streets  in  Terre  Haute,  Indiana," 
is  sufficient.'**  A  claim  which  is  headed  "Indianapolis,  Marion  Oo., 
Ind.,  Sept.  24,  1875,"  and  which  describes  the  property  as  "that  part 
of  outlot  number  72  of  the  city  of  Indianapolis  de8cril)ed  as  follows," 
followed  by  a  full  description  by  metes  and  bounds,  sufficiently  shows 
in  what  county  and  state  the  land  is  situated.*'*  And  the  claim  is 
not  invalid,  even  though  it  omit  all  mention  of  the  county.*'^  Un- 
der a  statute  providing  that  a  claim  of  mechanic's  lien  shall  give 
a  substantial  description  of  the  lot  or  land  in  question,  which  shall 
be  sufficient,  "if,  from  such  description,  or  any  reference  therein, 
the  lot  or  land  can  be  identified,"  a  claim  describing  the  land  on 
which  a  dwelling  house  is  situated,  for  which  a  lien  is  sought,  cor- 
rectly by  township  and  range,  but  in  which  the  reference  to  the 
section  and  other  minor  subdivisions  of  the  congressional  survey  and 
to  the  county  are  repugnant,  and  cannot  both  stand,  and  which  fur- 
ther identifies  the  land  by  reference  to  the  house  itself,  so  that  a 

a«B  Wilkerson  v.  Rust,  57  Ind.  179. 

3«8  City  of  CrawfordsviUe  v.  Boots,  76  Ind.  82;  City  of  CrawfordsviUe  v. 
Barr,  65  Ind.  367;  City  of  CrawfordsviUe  v.  Jolinson,  51  Ind.  397. 

3*^7  Scott  V.  Goldinghorst,  24  N.  B.  333.  123  Ind.  268. 

868  Llndley  v.  Cross,  31  Ind.  106. 

»«o  Caldwell  v,  Asbury,  29  Ind.  451.  Under  sucli  a  claim,  however,  a  Hen 
cannot  be  enforced  on  more  than  one  lot.     Id. 

870  Kealing  v.  Voss,  61  Ind.  466. 

8T1  Cobum  V.  Stephens,  36  N.  E.  132,  137  Ind.  683;  White  v.  Stanton,  13 
N.  E.  48,  111  Ind.  540. 
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person  familiar  with  the  locality  could  point  out  the  premises,  is 
sufficient  to  create  a  lien,  eyen  as  against  judgment  creditors.'^* 
Where  a  claim  described  the  real  estate  as  follows:  *TLots  1,  4,  5, 
and  10,  in  block  2,  sec.  16,  containing  eighty  acres,  more  or  less,  as 
well  as  the  dwelling  house  erected  thereon,**  it  was  held  that  the 
fair  inference  from  the  words  used  was  that  the  four  lots  comprised 
as  an  entirety  an  80-acre  tract,  on  some  part  of  which  the  house 
was  erected,  and  that  the  claim  was  sufficient  to  put  all  the  parties 
interested  upon  inquiry  as  to  which  particular  lot,  if  any  one,  the 
house  was  situate  upon.'^*  A  claim  against  a  church  which  de- 
scribes the  land  as  "your  church  lot  at  the  southeast  corner  of 
Alabama  street  and  Merrill  street,  in  the  cit^'  of  Indianapolis,  Indi- 
ana, as  well  as  upon  the  new  church  building  recently  erected  there 
by  you,"  is  good.*'*  In  a  recent  case  in  the  appellate  court  it  was 
hold  that  a  claim  to  a  lien  "on  lot  6,  7,  or  8,"  the  lot  being  in  P. 
&  H.'s  addition  to  Indianapolis,  on  the  west  side  of  Q.  street,  and 
abotit  three-fourths  of  a  square  south  of  P.  street,  owned  by  H.,  and 
on  the  dwelling  house  recently  erected  by  him  thereon,  was  not 
invalid  on  its  face,  it  being  a  question  of  fact  whether  the  descrip- 
tion of  the  house  would  not  identify  the  property.*"  This  decision 
seems  to  go  pretty  far  in  the  way  of  liberal  construction.  A  claim 
of  lien  for  materials  furnished  contractors  for  use  in  a  building,  de- 
scribing the  property  against  which  the  lien  is  sought  as  lot  21 
in  "Haney^s"  instead  of  "HenleyV  addition  to  a  certain  town,  will 
be  held  sufficient  as  to  owners  of  the  property  who  had  the  building 
<Tected,  when  it  appears  that  they  suggested  the  filing  of  the  claim, 
that  there  is  no  such  lot  as  the  former  in  the  town,  that  the  con- 
tractors have  never  erected  any  other  building  for  them,  and  that 
they  have  not  had  any  other  building  erected  within  the  town  within 

10  vears.*'* 

•~ 

872  McNamee  v.  Ranck,  27  N.  E.  423,  128  Ind.  59. 

3T8  White  V.  StantOD,  13  N.  B.  48.  Ill  Ind.  540. 

«T4  Quaack  v.  Schmid,  30  N.  E.  514.  131  Ind.  18.5. 

«7  5  Dalton  V.  Hoffman,  35  N.  E.  291,  8  Ind.  App.  101.  The  house  was  in 
fact  erected  on  lot  6.  A  contrary  decision  has  been  rendered  in  Texas.  Lyon 
V.  Logan,  17  S.  W.  2<M,  66  Tex.  57. 

»7«  Smith  V.  Newbaur  (Ind.  Sup.)  42  N.  E.  40. 
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IOWA.  A  description  of  the  lot  as  being  "number  751  in  the- 
city  of  Dubuque"  was  held  sufficient,  and  also  the  following  de- 
scription of  the  house,  viz.  "a  brick  house  upon  the  said  lot,  to  be 
20  feet  by  30,  two  stories  high,  and  a  cellar."  *^ '  And  a  mechanic's 
lien  claimed  on  the  "north  110  feet  of  lots  11  and  12"  is  not  defective 
because  the  house  was  erected  on  the  "west  70  feet  of  the  north  110 
feet  of  lots  11  and  12,"  although  the  latter  description  includes  all 
of  the  land  owned  by  the  person  against  whom  the  lien  was  filed, 
since  it  is  all  covered  by  the  description  filed  with  the  claim.^^' 
But  a  description  of  property  in  a  claim  of  lien  as  "thirty  lengths  of 
com  cribbing  at  Wills  station"  is  too  indefinite,  and  is  not  the  "cor- 
rect description  of  the  property  to  be  charged,"  required  by  the  Iowa 
statute.*'*  Where  a  recorded  plat  of  an  addition  is  vacated,  and 
the  land  inclosed  for  a  race  ground,  a  statement  of  lien  reciting 
that  it  is  claimed  on  the  improvements  "on  the  following  described 
land,  on  which  the  same  are  situated,"  and  then  describing  the  land 
as  lots  and  blocks  (giving  their  numbers)  of  the  vacated  plat,  i«  in- 
sufficient to  create  a  lien  on  the  land  formerly  platted  as  streets  and 
alleys,  but  it  is  sufficient  so  far  as  the  land  formerly  included  in  the 
designated  lots  and  blocks  is  concerned.'*® 

KANSAS.  A  claim  of  lien  on  "lots  15  and  16,  block  AA,  corner 
Q.  and  South  Fourth  streets,"  in  the  city  of  Atchison,  Kan.,  is  suffi- 
cient, where  there  is  no  other  land  answering  to  that  description, 
even  though  the  lots  really  are  in  an  addition  to  the  city  known  as 
"South  Atchison."*" 

MAINE.  A  claim  for  work  performed  in  erecting  an  hotel,  which 
describes  the  property  subject  to  the  lien  as  "Hotel  Manor  Inn,  at 
Sullivan  Harbor,"  is  sufficient.*** 

MASSACHUSETTS.  \  A  description  of  the  building  as  "situated 
in  Dorchester,  in  the  Wunty  of  Norfolk,  on  land  now  or  formerly 
of  Joseph  M.  Bell,  and  now  said  to  belong  to  Edward  E.  Pratt.     Said 

87  7  O'Halloran  v.  SuUlvan,  1  Greene  (Iowa)  75. 

«T8BifiseU  V.  Lewis,  9  N.  W.  177,  56  Iowa,  231. 

87  9  Roose  v.  Ck)^mi88ion  Co.,  36  N.  W.  885,  74  Iowa,  51. 

«8o  Chicago  Lumber  Co.  v.  Des  Moines  Driving  Park  (Iowa)  65  N.  W.  1017. 

«8i  Seaton  v.  Hixon,  12  Pac.  22,  35  Kan.  603. 

8  82  Durling  y.  Gould,  21  Atl.  833,  83  Me.  134. 
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house  is  new,  and  near  the  dwelling  house  of  said  Bell.  The  name 
of  the  street  is  not  known  to  us," — is  sufficient  in  a  lien  claim.'** 
And  an  allegation  that  the  claimant  has  ^'performed  labor  on  a 
block  of  7  houses  situated  on  the  corner  of  Tremont  and  Kendall 
sti^ets,  in  the  city  of  Boston,  supposed  to  belong  to  Dr.  T.  H.  Smith, 
the  land  on  which  said  buildings  are  situated  measuring  about  loO 
feet  on  said  Tremont  street,"  is  a  sufficient  description  of  the  prop- 
erty.***  But  a  lot  bounded  north  by  Healey  street,  west  by  Buck- 
ingham street,  and  south  and  east  by  land  belonging  to  the  owners 
of  the  lot,  is  not  subject  to  lien  where  the  claim  filed  describes  the 
lot  as  bounded  east  by  the  estate  on  the  corner  of  Buckingham  and 
a  new  street,  south  by  the  new  street,  and  north  and  west  by  other 
estates  of  said  owners.^*'  In  a  recent  case  the  property  was  de- 
scribed as  on  E.  avenue,  between  R.  avenue  and  B.  street,  and  near 
R.  avenue.  It  was  further  identified  as  having  a  house  on  it,  "twa 
stories  being  of  stone,  and  the  third  of  wood."  It  was  in  fact  300 
feet  from  E.  avenue,  with  an  open  lot  between.  It  was  said  to  be 
the  first  house  from  R.  avenue,  but  there  was  another  house  com- 
pleted to  the  second  story,  which,  if  counted,  would  make  it  the 
second  house.  It  was  said  to  be  the  second  house  from  B.  street,. 
but  there  was  a  house  on  the  comer  which,  if  counted,  would  make 
it  the  third.  None  of  the  houses  could  be  mistaken  for  the  house 
in  the  statement.  It  was  thereupon  held  that  it  was  for  the  jury 
to  determine  whether  the  lot  could  be  reasonably  recognized.'** 

MICHIGAN.  Under  a  statute  providing  for  a  decree  against  the 
building  alone,  the  lien  will  be  good  against  the  building  wheu  the 
claim  accurately  describes  the  building,  but  not  the  land.**^ 

MINNESOTA.  The  designation  in  the  claim  of  more  land  than 
the  party  may  be  entitled  to  a  lien  upon  does  not  invalidate  his  lien 
upon  so  much  as  he  may  be  found  entitled  to.***  The  description  of 
premises  in  the  daim  for  a  mechanic's  lien  filed  with  the  register 

tss  Parker  v.  BeU,  7  Gray  (Mass.)  429. 
S84  Patrick  V.  Smith,  120  Mass.  510. 
•86  Bristow  V.  Evans,  124  Mass.  548. 
•«•  Cleverly  v.  Moseley,  19  N.  E.  304,  148  Mass.  280. 
st7  Hannah  ft  Lay  Mercantile  Go.  v.  Mosser  (Mich.)  62  N.  W.  1120. 
•««  North  Star  Iron-Works  Co.  v.  Strong,  21  N.  W.  740,  33  Minn.  1;    Smith 
y«  Headley,  23  N.  W.  550,  33  Minn.  384. 
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of  deeds,  tIz.  lots  5  and  6  in  block  18  in  '^orth  Minneapolis  addi- 
tion to  Minneapolis,"  sufficiently  identifies  lots  5  and  6  in  block  18 
in  "North  Minneapolis,"  within  the  city  of  Minneapolis,  belonging 
to  defendants,  and  on  which  the  materials  in  question  were  used; 
there  being  no  addition  or  division  to  or  within  the  city,  except  the 
latter,  to  which  the  description  could  be  applied.'^"  The  words  'in 
said  county,"  used  in  an  affidavit  for  a  mechanic's  lien,  describing 
the  place  where  the  labor  was  performed  and  materials  furnished, 
refer  to  their  nearest  antecedent,  and  it  is  immaterial  that  this 
antecedent  is  the  venue  of  the  instrument;  and,  when  followed  by  a 
detailed  description  of  the  lot,  such  words  are  sufficient  to  put  a 
subsequent  mortgagee  on  inquiry  as  to  the  location  of  the  prem- 
ises.'*®® "Lot  3  in  block  51,  St.  Louis  Park  addition  to  Minneapolis, 
Minnesota,  according  to  a  plat  thereof  on  file  and  of  record  in  the 
office  of  the  register  of  deeds  of  said  Hennepin  county,"  is  a  suffi- 
cient description  of  "lot  3  in  block  51A,  ®t.  Louis  Park  Center, 
Hennepin  county,  according  to  a  plat  thereof  on  file  and  of  record  in 
the  office  of  the  register  of  deeds  of  said  county,"  where  there  is 
no  other  plat  on  file  or  of  record  in  the  office  to  which  the  descrip- 
tion found  in  the  statement  could  be  applied.***  But  the  statutory 
requirement  that  the  affidavit  for  a  mechanic's  lien  describe  the 
property,  for  the  improvement  of  which  labor  or  material  may  have 
been  furnished,  is  not  complied  with  by  stating  generally  that  it  was 
for  a  line  of  street  railway  owned  by  defendant  in  a  city  named, 
where  it  appears  that  defendant  had  several  lines  of  railway,  to  ei- 
ther of  which  such  designation  would  be  applicable.'*-  In  one  case 
the  claim  described  the  property  as  a  'Hbrick  and  stone  building 
known  as  the  'Augsburg  Seminary,'  situated  on,"  etc.  The  evidence 
showed  that  after  the  date  of  delivery  of  the  material  a  brick  and 
stone  building  was  erected  on  the  described  lot  as  a  residence  for 
the  professors  of  the  Augsburg  Seminary,  but  that  a  building  known 
as  the  "Augsburg  Seminary"  was  on  the  other  side  of  the  described 
lot,  and  had  been  there  for  20  years.    It  was  held  that  the  descrip- 

888  RuBsell  v.  Hayden,  41  N.  W.  456,  40  Minn.  88. 

«»o  Nystrom  V.  Mortgage  Co.,  49  N.  W.  394,  47  Minn.  31. 

»»i  Bassett  V.  Menage,  53  N.  W.  1064,  52  Minn.  121. 

»»2  Fleming  v.  Railway  Co.,  40  N.  W.  661,  47  Minn.  124. 
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tion  was  sufBeient.'*'*  In  another  case  the  claim  described  the 
ppo|K*rty  a8  the  basement  of  a  certain  school  buildiag,  known  as  the 
"Hardy  HalK"  situated  on  the  N.  W.  i  of  the  K.  W.  i  of  a  certain 
ae<*tion,  townHliip,  and  ranj^e.  Tlie  description  was  trui*  in  every 
particular,  except  that  the  basement  in  question  was  situated  on  the 
K.  E.,  instead  of  the  N.  W.,  i  of  the  S.  W.  I  It  was  held  that  un- 
der a  statute  which  provided  that  the  validity  of  the  lien  should  not  bi* 
affected  by  any  inaccuracy  in  the  statement  relating  to  the  property 
to  be  charged  with  it,  if  such  property  could  be  reasonably  recognized 
from  the  d*'scription,  the  description  was  sufficient,  as  against  the 
owner  of  both  tracts  of  land.'®* 

MISSOURI.     Where  the  lien  is  limit(*d  to  one  acre  of  land,  a  de- 

« 

scri])tion  in  the  claim  of  a  tract  of  15  or  40  aci'es  is  not  sufficient  to 
identify  the  land  upon  which  the  lien  may  be  enforced.^®*  But  it 
has  also  be<^n  lield  that  an  excess  of  one  acre  in  the  desttription  of 
the  premises  will  not  neceswirily  avoid  the  lien,  provided  there  is 
enough  in  the  record  to  enable  the  court  trying  the  suit  to  foreclose 
the  lien  to  ascertain  the  sjieciflc!  aci«  that  is  pro]K*rIy  subject  to  the 
lien/*^'  A  description  in  the  claim  of  the  projx'rty  as  two  three- 
story  brick  houses,  on  tin*  east  side  of  Fifth  street,  between  Frank- 
lin avenu<*  and  Morgan  street,  is  insufficient  to  su])iM)rt  a  lien,  as 
it' does  not  sufficiently  identify  the  subject  of  the  lien.'*^  A  claim 
which  correctly  stat(^  the  lot  number,  the  name  of  the  subdivi- 
sion, and  Hie  strin-t  corner  is  not  vitiated  as  against  the  owner  by 
an  eiTor  in  the  number  of  the  block,  where  it  also  states  that  the 

»«3  Northwestern  Cement  &  Concrete  Pavement  Co.  v.  Norwegian  Danish 
EvaiMfelicnl  Lutheran  Aii^slmrK  Seminary,  45  N.  W.  HCxS.  43  Minn.  449. 

»»*  TuUoeh  V.  KouerH.  ru\  N.  W.  KK53,  52  Minn.  114. 

«»»  WiUiams  r.  Porter,  51  Mo.  441;  Wri>;ht  v.  Beardsley,  m  Mo.  TAS;  Han- 
son V.  Sht^ehan,  7S  Mo.  VAIS.  It  had  previously  been  heltl  that  a  desc-riptiou 
of  a  Kindle  lot  of  ground,  whicli  eould  be  easily  identified,  was  sufticient,  even 
though  such  lot  embraced  a  hirger  area  than  the  statutory  limit.  Oster  v. 
ICalieneau,  40  Mo.  5115. 

»»«  Bradish  v.  James.  Ki  Mo.  8i:i.  It  has  been  held  by  the  court  of  ap- 
p(*al8  that  a  lieu  on  one  lot  is  not  lost  by  the  fa<'t  that  the  claim  erroneously 
asserts  a  lien  on  two  h)ts.     Miller  v.  Hoffman,  2(*  Mo.  App.  199. 

3»7  Matlack  v.  Lare,  'A2  Mo.  202.  The  claim  in  this  case  did  not  state  the 
name  of  the  town  or  city  in  which  the  houses  were. 
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lien  is  claiined  for  matirials  fiimished  for  a  three-storv  brick  build- 
ing,  and  the  owner  had  no  other  such  building.^®*  So,  too,  an  error  in 
the  lot  number  will  not  avoid  the  lien  when  the  proper  lot  is  suffi- 
ciently identified  by  the  description  of  the  building.^®**  A  claim 
which  describes  the  pivuiises  as  "frame  bam  and  one  acre  on  which 
same  is  situated,  being  erected"  on  a  certain  half  quarter  section, 
is,  as  to  third  parties,  ineffectual  to  give  a  lien,  because  of  vague- 
ness and  uncertainty,  but  not  as  between  the  owner  and  the  claim- 
ant.*'*'^  A  description  of  the  property  to  be  affected  as  on  *^/io«> 
of  an  acre,  735  feet  north  of  the  center  of  the  section,  being  a  por- 
tion of  10  acres  purchased  of  R.,  belonging  to  C,  and  having  C.'s 
elevator  on  it,  is  sufficient,  and  is  not  vitiated  by  a  mistake  in  the 
distance  from  the  center  of  the  section.*®^ 

MONTANA.  A  description  in  the  claim  of  the  property  as  "the 
mill,  the  water  right,  appurtenances  thereto,  the  mill  site,  and  a 
convenient  space  around  said  property,  of  one  acre  of  land,"  is  good 
on  collateral  attack.*^*  And  a  claim  which  describes  the  property 
as  the  "said  building,  and  the  lot  of  ground  upon  which  said  build- 
ing was  erected  and  now  stands,  said  lot  known  and  described  as 
lot  8  in  block  32  of  the  town  of  Miles  City,  county  and  territory 
afoivsaid,  as  platted  and  filed  for  i-ecoi'd  in  office  of  recorder  of  deiMis 
of  said  countv  and  territorv,''  is  sufticient.*®'  But  under  a  statute 
providing  that  a  claim  of  a  material  man's  lien  shall  give  a  correct 
description  of  the  property  sought  to  be  charged,  but  that  any  error 
or  mistake  in  the  description  shall  not  affect  the  validity  of  the 
lien,  provided  the  property  may  be  identified  by  the  description,  a 
claim  of  lien  particularly  describing  lot  No.  14  on  a  certain  survey 
as  the  lot  to  be  charged,  is  not  suffi<'ient  to  create  a  lien  on  lot 
No.  13  on  the  same  survey,  even  though  it  also  refer  to  the  lot  as 
the  one  on  which  there  were  "certain  frame  buildings  and  out- 
houses," and  there  were  such  buildings  on  lot  13,  and  none  on  lot 
14.^  «* 

398  De  Witt  V.  Smith,  as  Mo.  2(\S.     «»»  Brown  v.  Wright,  25  Mo.  App.  54, 

*oo  iiaii  V.  McCrary,  4.")  Mo.  App.  365. 

401  Fairbanks  v.  Elovator  Co.,  52  Mo.  App.  (J27. 

40  2  Vautilburgh  v.  Black,  2  Mont.  377. 

408  Whiteside  v.  lA^lxher,  17  Pac.  548,  7  Mont  473. 

404  Goo<irich  Lumber  Co.  v.  Davie,  32  Pac.  282,  13  Mont.  70. 
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NEBRASKA.  Tlie  fact  that  a  claim  for  a  mechanic's  lien  con- 
tains a  description  of  more  land  than  will  be  subject  to  the  lien 
will  not  render  the  proceedings  void,  if  not  done  with  a  fraudulent 
intent.***"  Thus,  a  claim  which  described  the  improvement  as  sit- 
uated upon  the  southw^t  corner  of  lots  4,  5,  and  6,  in  specified 
block  in  a  city  or  village,  giving  the  name  of  the  owner,  would  be 
sufficient  as  to  the  description  of  the  property  sought  to  be  affected 
by  the  lien.*^®  But  a  claim  which  describes  the  property  as  "Rich- 
ards' subdivision  of  lot  64,"  when  it  should  be  "Little  &  Alexander's 
subdivision  of  lot  63/'  is  void.*®^ 

NEVADA.  A  claim  which  describes  the  building,  gives  the  own- 
er's name,  and  correctly  states  the  block  in  which  it  is  located,  is 
good^  although  it  misstates  the  number  of  the  lot,  where  the  owner 
has  but  one  building  in  that  block,  and  that  building  is  a  well-known 
one.*®* 

NEW  JERSEY.  The  claimant's  mistake,  in  embracing  in  his 
claim  more  property  than  his  lien  legally  covers,  where  no  one  is 
prejudiced  thereby,  will  not  invalidate  his  lien  upon  the  property 
legally  subject  to  it,*****  for,  although  the  lien  cannot  lawfully  be  ex- 
l4^nded  bevond  the  lands  described  in  the  lien  claim,  vet  it  does  not 
follow  that  the  claimant  must  necessarily  enforce  his  lien  on  all 
the  property  he  describes  as  a  curtilage,  or  else  lose  the  entire  lien.*^** 

NEW  MEXICO.  Under  a  statute  requiring  a  claim  of  lien  to 
contain  "a  description  of  the  property  to  be  charged  with  the  lien 
sufficient  for  identification,"  a  description  of  land  sought  to  be 
charged  with  the  lien  by  government  subdivisions  is  sufficient;  and 
if  a  claim  specifies  the  number  of  acres,  and  then  describes  them 
bv  government  subdivisions,  the  latter  description  controls,  though 
there  be  in  them  in  fact  a  larger  number  of  acres  than  that  stated 
in  the  claim.*^^    It  is  also  held  that  a  claim  of  lien  for  the  construc- 

405  White  I^ke  Lumber  Co.  v.  RusseH,  34  N.  W.  104,  22  Neb.  120, 
*o«  Id. 

407  Holmes  v.  Hutchins,  57  N.  W.  514,  38  Neb.  601. 

408  Hunter  v.  Tnickee  Lodge,  14  Nev.  ao. 
40»  Whltenack  v.  Noe,  11  N.  J.  Eq.  321. 

410  Derrickson  v.  Edwards,  29  N.  J.  Law,  468;  Edwards  ▼.  Derrickson,  28 
N.  J.  Law,  39. 

411  Ford  v.  Aasoclation  (N.  M.)  41  Pac.  541. 
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tioii  of  an  irrigation  ditch,  which  gives  a  description  of  the  ditches, 
laterals,  restrvoirs,  and  right  of  way  such  as  would  enable  one 
familiar  with  the  locality  to  survey  and  plat  the  same,  is  sufficient.**- 

XEW  YORK.  A  claim  describing  the  building  as  situated  *in 
85th  street,  between  4th  and  5th  avenue,"  without  stating  that  the 
building  is  situated  in  the  city  and  county  of  New  York,  but  ad- 
dressed to  the  clerk  of  the  county,  although  lacking  in  precision, 
is  so  far  a  compliance  with  the  spirit  of  the  statute,  that  the  court 
will  not  reverse  judgment  for  the  defect/^'  And  a  claim  which  d<^ 
scribes  the  premises  as  situated  on  the  east  side  of  M.  street,  known 
and  designated  as  "No.  355/'  and  being  the  lot  occupied  by  Nos. 
35«3  and  355  on  said  street,  and  being  about  50  feet  frontage  on  said 
street,  with  side  lines  extending  back  at  right  angles  therewith,  is 
sufficient  where  there  was  a  building  on  the  lot,  numbered  353,  and 
the  building  erected  on  the  same  lot  for  which  the  lien  is  claimed 
would,  if  numbered  according  to  the  city  ordinance,  be  designated 
as  "No.  355."  *" 

ORE(fON.  A  claim  describing  the  property  to  be  charged  as  a 
dwelling  house  on  the  "south  end  of  lot  G,"  in  which  A.  has  a 
leasehold  interest,  when  in  fact  A.'s  leasehold  interest  is  in  100 
feet  on  the  ncrth  end  of  the  lot,  is  insufficient.**"  Where  the  lien 
affects  only  the  building,  because  the  land  belongs  to  a  third  party, 
a  claim  which  properly  identifies  the  building  is  sufficient,  even 
though  its  description  of  the  land  is  too  vague  for  identification. 
Thus,  a  claim  which  describes  the  property  as  "a  story  and  a  half 
house,  situated  u])on  the  J.  L.  place,  one  mile  or  a  mile  and  a  half 
in  a  westerly  direction  from  Roseburg,  Douglas  county,  Oregon, 
8aid  building  owned  by"  0„  and  as  "a  certain  dwelling  house,  sij- 
uatcd  on  a  certain  piece  of  land  known  as  a  portion  of  the  J.  L. 
donation  claim,  lying  about  one  and  a  half  miles  northwest  from 
Roac^burg,  Douglas  county,  Oregon,"  is  sufficient  to  hold  a  lien  on 
the  building  apart  from  the  land,  where  there  are  no  subsequent  pur- 
chasers or  incumbrancers  to  be  affected.*** 

412  Id.  -n's  Tinker  v.  Goraglity,  1  E.  D.  Smith  (N.  Y.)  087. 

414  Walliam  v.  Henry,  27  N.  Y.  Snpp.  007,  7  Misc.  Uep.  532. 
*iB  Runey  v.  Rea,  7  Or.  130. 
416  Kozartee  v.  Mai*lis,  16  Pac.  407.  15  Or.  529. 
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PENNSYLVANIA.  A  claim  which  describes  the  building  as  sit- 
uated "on  the  west  side  of  Thirteenth  street  between  Vine  and  James 
streets,  in  the  county  of  Philadelphia,  belonging  to  A.  B.,"  is  suffi- 
cient, where  the  person  named  owned  only  one  bouse  on  the  street, 
though  that  house  was  situated  between  James  and  Callowhill 
streets,  the  latter  being  a  street  l>ing  between  Vine  and  James 
streets.**^  A  claim  filed  against  "the  owners  or  reputed  owners  of 
a  three-storied  brick  house,  situate  on  the  south  side  of  Walnut 
street,  between  Eleventh  and  Twelfth  streets,  in  the  city  of  Phil- 
adelphia," is  sufficiently  certain  as  a  description  of  the  building.*^' 
And  so  is  a  claim  of  lien  on  "a  two-storv  frame  house  on  Harrison 
street.  Thirteenth  ward,  Pittsburg,  near  Harrison's  stone  quarry, 
and  fronting  on  Harrison  street  sixteen  feet,  and  running  thence 
back  eighteen  feet,"  giving  also  the  name  of  the  owner.*^®  Under  a 
statute  requiring  the  claim  to  state  "the  locality  of  the  building,  the 
size  and  number  of  stories  of  the  same,  or  such  other  matters  of 
description  as  shall  be  sufficient  to  identify  the  same,"  a  claim  which 
describes  the  property  as  "that  certain  building,  together  with  the 
lot  on  which  it  is  erected,  situate  in  the  city  of  Philadelphia,  on  the 
north  side  of  Lombard  street,  west  of  Ninth  street,  with  piazaa  and 
biithroom  attached,  adjoining  Stephen  Smith's  lot  on  the  east,''  is 
good,  although  it  does  not  state  the  number  of  stories  in  the  build- 
ing.*^* Under  such  statute  a  claim  which  gives  the  owner's  name, 
and  the  size  and  material  of  the  building,  and  describes  the  locality 
as  "Upper  Providence  township,  Montgomery'  county.  Pa.,  bounded 
bv  lands  of  Jacob  Landis  and  others,"  is  sufficientlv  definite,  where 
it  does  not  appear  that  the  person  named  as  owner  owned  any  other 
building  in  that  township.*"^  But  a  registered  claim  of  mechanic.'s 
lien,  which  described  the  proi)erty  as  a  double  sawmill  in  Clarion 
county,  Pa.,  situate  qu  the  waters  of  the  Clarion  river,  and  on  the 
east  side  of  said  river,  was  held  too  vague.*^*     And  a  claim  against 

• 

♦17  Springer  v.  Keyser,  0  Whart.  (Pa.)  187. 
4i»  Marker  v.  Conrad,  12  Serg.  &  R.  (Pa.)  301. 
4i»  McCllntock  V.  Rush,  (53  Pa.  St.  203. 

420  Shaw  T.  Barnes,  5  Pa.  St  18. 

421  Knabb's  Appeal.  10  Pa.  St.  18(i. 

422  Washburn  v.  Russel,  1  Pa.  St.  499. 
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a  house  in  A.  street  will  not  sustain  a  lien  upon  a  house  in  B. 
street.*^^  A  lien  for  materials  may  be  sustained  by  a  claim  which 
describes  the  building,  and  which  is  accompanied  by  a  bill  of  par- 
ticulars in  which  it  is  stated  that  the  materials  were  delivered  for 
the  Odd  Fellows  Hall  at  Columbia,  Pa.*"  A  claim  which  correctly 
sf)eeifie8  the  county,  township,  and  village  in  which  the  building  is 
situated,  the  road  on  which  it  fronts,  the  owners  of  adjoining  prop- 
erties, the  material  of  which  the  building  is  constructed,  the  number 
of  its  stories,  and  the  width  of  the  building,  is  good,  although  it 
misstates  its  depth. *^*  When  materials  are  furnished  for  a  new 
building  to  be  used  in  connection  with  an  old  one,  the  lien  claim 
should  be  filed  specifically  against  the  new  erection.*^*  One  fur- 
nishing material  for  the  erection  of  a  house  and  a  stable  appur- 
tenant thereto  is  not  entitled  to  a  lieu  for  the  materials  furnished 
for  the  latter,  where  it  is  not  mentioned  in  the  body  of  his  claim 
of  lien,  or  in  the  bill  of  particulars  attached  thereto,  except  in  the 
caption.*^^  And  since  a  new  wing  added  to  an  old  building  is  held 
in  Pennsylvania  to  be  a  new  building,  a  claim  for  a  lien  for  con- 
structing such  wing  should  aver  that  the  work  was  done  in  the 
erct'tion  of  the  new  part,  and  not  of  the  whole  building,  although 
the  lien  will  extend  over  the  entire  premises.*^®  Where  a  lien  for 
improvements  on  leased  property  is  expressly  restricted  to  the  spe- 
cific improvements,  a  claim  which  includes  also  the  leasehold  estate 
in  the  land  is  fatally  defective ;*2®  and  the  improvements  agiinst 
which  the  lien  is  given  must  be  so  accurately  described  that  when 
judgment  is  obtained  on  the  sci.  fa.  a  separate  schedule  will  not 
be  required  to  be  annexed  to  the  levari  facias  for  the  guidance  of 

423  Simpson  V.  Murray,  2  Pa.  St.  7(i. 

424  Odd  FeUows'  HaU  v.  Masser.  24  Pa.  St.  507. 
4  28  Kennedy  v.  House,  41  Pa.  St.  31). 

426  Wharton  v.  Douglas,  92  Pa.  St.  00. 

427  Bevan  v.  Thackara,  22  Atl.  873,  143  Pa.  St.  182. 

4  28Harraan  v.  Cumnilugs,  43  Pa.  St.  322.  But  the  description  In  a  me- 
chanic's lien  claim  is  Inadequate  where  it  describes  as  a  separate  building 
a  part  of  what  is  a  single  building.  Hassenfus  v.  Provision  Co.  (Pa.)  15.  Pa. 
Co,  Ct.  R.  C50;  In  re  Philadelphia  Packing  &  Provision  Co.'s  Estate,  4  Pa. 
Dist.  R.  57. 

420  St.  Clair  Coal  Co.  v.  Martz,  75  Pa.  St.  384. 
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the  sheriff. *'*°  A  claim  which  properly  describes  the  lot,  and  char- 
acterizes the  building  as  a  "two-story  brick  building,  the  lower  floor 
of  which  is  used  as  a  market  house,  and  the  second  floor  as  a  hall," 
sufficiently  identifies  the  building.**^  In  a  rocrnt  case  a  mechanic's 
lien  was  alleged  to  be  for  materials  furnished  for  the  construction 
**nf  several  buildings  and  a  certain  oil  refinery.  Said  buildings  and 
oil  refinery  are  situated  in  the  county  of  M.  and  state  of  P.,  and  are 
Iwunded  and  described,  ♦  ♦  ♦  having  buildings  and  machinery 
erected  thereon,  consisting  of  boiler  and  boiler  house,  tanks  and  tank 
lious'cs,  stills,  warehouse,  and  barn,  and  donkey  pumps,  engines,  and 
fittings."  It  was  held  that  the  description,  whether  the  lien  was 
meant  to  cover  the  refinery  alone,  or  all  the  buildings,  was  insuffi- 
cient, under  a  statute  requiring  that  the  claim  set  forth  "the  locality 
of  th(»  building,  and  the  size  and  number  of  the  storic*s  of  the 
same."  ^'^  In  another  case  a  mechanic's  lien  claim  enumerated  the 
structures  for  which  the  lien  was  claimed,  and  defined  their  uses; 
giving  the  dimensions,  height,  or  ca])acity  of  each,  and  the  materials 
of  which  it  was  constructed.  It  averred  that,  taken  together,  they 
constituted  an  oil  refinery,  and  were  located  on  a  certain  pii'ce  of 
land,  which  contained  55.15  acres,  situated  in  Cornplanter  township, 
V.  county.  Pa.  The  land  was  also  fully  described  by  its  lines  and 
adjoinders,  and  it  was  held  that  the  description  was  sufficient.*''* 
Under  a  statute  requiring  a  claim  for  a  mechanic's  lien  to  set  forth 
**the  locality  of  the  building,  and  the  size  and  number  of  the  same, 
or  such  other  matter  of  description  as  shall  be  sufficient  to  identify 
the  same,"  a  claim  for  a  lien  on  an  oil  refinery  is  sufficient  when 
it  gives  the  name  thereof,  describes  the  laud  on  which  it  is  located, 
by  metes  and  bounds,  with  the  number  of  acres,  and  refers  to  an 
attached  map  whei*eon  appears,  drawn  to  scale,  an  accurate  repre- 
sentation of  the  lands,  and  the  relative  location  of  all  buildings  and 
other  structures;  the  principal  ones  being  indicated  by  nime,and 
their  various  connecting  pip(*s  shown  by  colored  lines.*'*     Where  a 

4  30  Ely  V.  Wren.  90  Pa.  St.  148. 

481  Mountain  City  Market  House  &  HaU  Ass'n  v.  Kearns,  103  Pa.  St.  403. 
432  Short  V.  Ames.  15  Atl.  U07,  121  Pa.  St.  530. 

438  TltnsvUle  Iron-Works  v.  Keystone  Oil  Co.,  18  Atl.  739,  130  Pa.  St.  211. 

434  Linden  Steel  Co.  v.  Imperial  RefiniUK  Co.,  20  Atl.  807,  8(59,  138  Pa.  St. 

10;   Linden  Steel  Co.  v.  Koiigh  Hun  Manuf'g  Co.,  27  Atl.  895,  158  Pa.  St.  238. 
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lien  is  claimed  upon  the  improvements  put  up  by  a  tenant  on  leased 
land,  for  oil-well  supplies  furnished,  a  claim  which  does  not  show 
for  which  engine,  boiler,  machine,  or  well  any  of  the  supplies  were 
delivered  or  used  is  too  vague  to  support  a  lien.***  Where  a  mill 
propelled  only  by  water  at  the  time  of  ftling  a  lien  against  it,  bat 
afterwards  propelled  by  steam,  and  being  two  stories  high,  with  a 
low,  stone  basement,  and  a  window  in  the  gable  end,  was  described 
as  a  two-story  frame  steam  gristmill,  with  an  accurate  description  as 
to  location,  it  was  held  that,  as  no  one  could  be  misled  as  to  the 
property  covered  by  the  lien,  the  description  was  good.*^^  But, 
where  a  claim  misdescribed  the  property  so  that  the  land  described 
included  only  a  strip  half  an  inch  wide  of  the  land  on  which  the 
improvements  were  located,  it  was  held  that  the  claimant  had  no 
lien  even  on  that  strip,  because  the  claim  did  not  paint  out  tbe 
proper  building.*^^  A  claim  of  lien  ui>on  '*a  dwelling  house  of  two 
stories,  having  a  front  of  sixteen  feet  and  a  depth  of  thirty  feet 
and  situate  upon  lot  ten,  block  eighty-four,  of  Mahanoy  City,  in  the 
county  of  Schuylkill,"  is  good  after  judgment,  although  the  number 
of  the  lot  is  incorrectly  stated,  where  it  appears  that  the  person 
named  in  the  claim  as  owner  owned  no  other  building  in  the  »iid 
block,**'  Where,  in  a  mechanic's  lien  claim,  there  is  enough  in  the 
description  of  the  situation  or  other  peculiarities  of  buildings  to 
identify  them,  the  lien  will  not  be  stricken  off  because  their  size,  nura- 
ber  of  stories,  and  material  is  not  stated.  It  is  for  the  jury  to  say 
whether  the  property  is  designated  with  suflRcieut  precision.**" 
Thus,  a  claim  which  describes  the  property  as  *'the  said  building 
located  on  a  lot  situate  in  B.  township,  C.  county.  Pa.,  adjoining  the 
lands  of  W.  and  others,  being  the  premises  recently  conveyed  to 
M.  by  H.,  containing acres,"  is  sufficiently  definite  in  its  de- 
scription.**® And  80  is  a  claim  which  describes  the  building  as  be- 
ing "In  Dilleraville,  adjoining  lands  of  Peter  Hentz  and  the  Penn- 

43  5  orth  V.  Oil  Co.,  28  Atl.  180,  159  Pa.  St.  388. 
436  Bi-undage  v.  PhlUlps.  3  Grant,  Cas.  313. 
43T  Gault  V.  Deming,  3  Phlla.  337. 
438  Holland  v.  Garlaud,  13  PhUa.  544. 
4  39  Wethered  v.  Garrett,  7  Pa.  Co.  Ct.  U.  529,  533. 
440  Cowdrlck  v.  Morris,  9  Pa.  Co.  Ct.  R.  312. 
(440) 


Cb.  13)  CLAIM    OF   UEN.  §  43' 


•J 


sjlvania  Railroad/'  ^^^  I^ut  a  daim  for  a  lieu  on  ^^a  hoijise  and  stable 
in  North  Queen  street,  in  the  eit}'  of  Laneaster,  adjoining  proi)erty 
of  Jacob  Zeeker  and  others,"  is  bad  where  the  name  of  the  owner 
is  not  given,  and  it  appears  that  Zeeker  owned  two  lots  on  opp:>»ite 
sides  of  that  street.*** 

SOUTH  DAKOTA.  A  description  of  property  in  a  claim  filed, 
on  which  a  mechanic's  lien  is  claimed,  as  "an  office,  floral  hall,  grand 
stand,"  etc.,  located  on  premises  "lying  and  being  in  the  northeast 
corner  of  section  32,  township  2  south,  range  8  east,  Black  Hills 
meridian,"  sufficiently  identifies  the  property.**' 

TEXAS.  Under  a  statute  providing  that  a  mechanic's  lien  in 
the  country  shall  include  50  acres,  up<9n  which  the  building  is  erect- 
<»d,  the  mechanic  is  not  obliged  to  designate  by  metes  and  bounds 
the  particular  50  acres  claimed.  The  court  may  order  a  survey,  and 
designate  the  land  therefrom.***  A  description  of  the  propei'ty  that 
would  be-  sufficient  in  an  action  of  trespass  to  try  title  will  be  suffi- 
cient in  a  lien  claim,**^  and  a  description  of  a  tract  of  Isnd  by  re- 
ferring to  the  recowl  of  a  deed  by  which  it  is  conveyed  is  good,  since 
such  a  description  would  be  sufficient  in  a  deed.***  A  claim  which 
descM-ibes  the  pi*opcM-ty  as  "lot  one  or  two  of  block  sixty-six*'  is  bad 
for  uncertainty.**"  A  description  of  the  premises  sought  to  be 
cluirgt^  with  the  lien  as  "House  No.  323,  occupied  by  said  [lien 
debtor]  as  his  residence,  and  being  on  a  lot  or  tract  of  land  bounded 
by"  c*ertain  described  premises  and  stret^ts  in  a  certiiin  city  and 
county,  is  sufficient.***  And  so  is  the  description,  "The  brick  city 
hall  building  to  be  erected  in  the  city  of  Hillsboro."  **'  A  building 
contract  by  which  the  contractors  are  to  "erect  and  finish  the  build- 

441  Shaffer  v.  IluM,  3  Pa.  Law  J.  321.  2  Clark,  93. 

442  HiU's  Estate.  3  Pa.  Law  J.  323,  2  Clark,  9G. 
44S  Cole  V.  Association,  52  X.  W.  10S(J,  3  S.  D.  272. 
444Swope  V.  Stantaenberger.  35)  Tex.  387. 

44  5  Stuart  V.  Broome,  59  Tex.  4G6. 
440  Swope  V.  Stautzeuberger,  59  Tex.  387. 

44T  Lyou  V.  Logan,  17  S.  W.  264,  m  Tex.  57.     A  conti'ary  decision  has  been 
rendered  in  Indiana.     Dalton  v.  Uoffman,  35  X.  K.  291,  8  Ind.  App.  101. 

448  Gillespie  v.  Remington  (Tex.  Sup.)  18  S.  W.  tii^. 

449  Srboles  v.  Hughes.  14  S.  W.  148,  77  Tex.  4S2.     This  was  the  descrip- 
tion in  the  contract,  and  the  contract  was  filed  in  lieu  of  a  claim. 
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in^  as  CDibodied  and  set  forth  in  the  general  plans  and  specifica- 
tions of  the  new  building,  the  Maverick  Printing  House,  said  building 
to  be  erected  on  Ave.  E,  just  north  of  the  U.  8.  post-office  building, 
in  the  city  of  San  Antonio,  Texas,"  describes  the  property  sufficiently 
to  fix  a  mechanic's  lien  thereon,  since  the  defect,  if  any,  in  such  de- 
scription, is  a  latent  ambiguity,  which  may  be  removed  by  extrinsic 
evidence/^'* 

VIRGINIA.  Under  a  statute  which  requires  a  brief  description 
of  the  property  upon  which  the  lien  is  claimed,  and  provides  that  no 
inaccuracy  shall  invalidate  the  lien  if  the  property  can  be  reason- 
ably identified  by  the  description  given,  it  has  been  held  that  a  de- 
scription:     "That   certain  thi^e-story  building  No.  ,  situate 

and  being  in  the  city  of  Richmond,  Va.,  on  G.  street,  between  S.  and 
H.  streets,  and  the  lot  or  piece  of  ground  and  curtilage  appurtenant 
to  the  said  building,  fronting  on  the  south  side  of  G.  street  49  feet, 
and  running  back  15G  feet,  more  or  less,  *  *  *  of  which  Wirt 
E.  Taylor  is  the  owner  or  reputed  owner,'* — was  sufficient.*"*^ 

WASHINGTON.  A  claim  of  mwhanic's  lien,  describing  the  land 
on  which  the  building  is  situate  as  a  certain  lot  specifically  bounded, 
"(excepting  a  space  of  22  fi»et,  moiv  or  less,  wide  on  Pike  street,  by 
about  25  feet  deep,*'  is  insufficient,  because  too  indefinite;  it  not 
appearing  where,  in  the  larger  piece,  this  excepted  smaller  piece  is 
Iocat(*d.*''*^  A  claim  of  lien  upon  the  whole  of  a  city  lot  60  feet  wide 
is  bad,  where  the  claimant  is  only  entitled  to  a  li?n  on  a  part  of  the 
lot  30  feet  wide.*'^  A  claim  which  states  that  the  lien  is  claimed 
on  certain  described  lots,  "for  labor  performed  upon  and  assistance 
rendered  in  doing  tinning  and  ironwork";  that  the  labor,  etc.,  was 
]ierformed  "upon  said  building  aforesaid"  (no  mention  having  been 
previously  made  of  any  buildings);  and  that  there  is  due  a  certain 
amount,  for  which  a  lien  is  claimed  "upon  said  lots  aforesaid," — 
since  it  describes  no  buildings,  and  does  not  show  that  the  work  was 

4  60  Houston  V.  Myers,  30  S.  W.  912,  88  Tex.  12(5,  affirming  Myers  v.  Mav- 
erick (Tex.  Civ.  App.)  27  S.  W.  9r»0.  In  Texas  the  contract  is  filed  in  lieu 
«f  a  claim. 

*Bi  Taylor  V.  Netlierwood,  20  S.  E.  SS8,  t)l  Va.  88. 

4«2  Kellogg  V.  Manufacturing  Co.,  25  Pac.  461,  1  Wash.  St  407. 

*53  Cowle  V.  Ahrenstedt,  25  Pac.  458,  1  Wa«h.  St.  416. 
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done  on  any  buildings  situated  on  the  lots  described,  is  not  sufficient 
to  support  a  lien  under  a  statute  which  requires  the  claim  to  con- 
tain **a  description  of  the  property  to  be  charged  with  the  lien, 
sufficient  for  identification."  ***  A  claim  describing  the  property  as 
a  ^^uilding  situated  on  a  two-acre  tract  in  section  6,  township  20, 
range  N.,  3  E.,  in  school  district  No.  13,  and  bounded  as  follows: 
Beginning  at  northeast  corner  of  the  southeast  quarter  of  Willam- 
ette meridian;  running  then  west  20  rods,  then  south  16  rods,  then 
east  20  rods,  then  north  16  rods  to  place  of  beginning,'' — is  insuffi- 
cient, for  the  reason  that  the  starting  point  is  an  imiwssible  one.*'*' 
A  claim  which  describes  the  property  as  a  *T3uilding  situated  upon 
the  southeast  corner  of  north  Tenth  and  J.  streets,  upon  lot  No.  12 
in  block  No.  4,016,  city  of  Tacoma,"  is  bad  when  there  is  no  such 
lot  or  block  at  such  corner.**'  In  a  i-ecent  case  it  appeared  that  a 
building  known  as  the  "B.-S.  Building"  was  erected  by  B.,  S.,  and  N., 
each  of  whom  gave  a  separate  contract  for  his  own  part  The  B. 
and  S.  part  occupied  all  of  lot  5  in  block  9  of  a  certain  plat,  except 
the  west  20  feet  of  said  lot,  which  belonged  to  a  co-builder;  also  the 
south  half  of  lot  6.  A  claim  for  a  mechanic's  lien  on  the  B.  and 
S.  part,  only,  described  the  property  as  follows:  "All  of  lot  5  in 
block  9,  except  the  west  20  feet  of  said  lot.  And  that  said  building 
is  known  as  the  'B.-S.  Building,'  and  is  on  the  northwest  corner*' 
of  certain  streets.  On  these  facts  it  was  held  that  the  description 
was  not  "sufficient  for  identification,"  neither  the  actual  building 
nor  the  land  having  been  described.**^  But  a  description  of  prop- 
erty as  a  certain  brick  building,  situated  on  certain  lots  in  block  670 
of  the  E.  Co.'s  addition  to  the  city  of  E.,  which  building  is  known 
as  the  "S.  Building,"  and  fronts  on  H.  avenue,  in  said  city,  giv- 
ing its  dimensions,  sufficiently  describes  the  property,  though  it 
is  not  in  such  addition.*''*  A  lien  claim  for  material  furnished  for 
a  "one-story  refrigerating  machine  building  and  boiler  house"  is  not 
at  variance  with  proof  that  there  were  two  buildings  on  the  ground, 

464  Warren  v.  Quade,  29  Pac.  827.  3  Wash.  St.  750. 

486  Young  V.  Howell,  31  Pac.  629.  5  Wash.  239. 

*5«Mt.  Tacoma  MaDufg  Co.  v.  Cultum,  32  Pac.  95,  5  Wash.  294. 

457  Whlttier  v.  Mill  Co.,  33  Pac.  393,  6  Waah.  190. 

468  McHugh  V.  Slack,  39  Pac.  G74,  11  Wash.  370. 
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where  it  la  Bhown  that  thev  were  so  substantiallv  connected  as  to 
make  but  one  bnildinj;,  and  that  tbei*e  coiild  be  no  mistake  as  to  the 
identity  of  the  structure.*""  And  a  claim  describing  the  building 
as  "that  certain  building  or  structure''  on  certain  lots  is  sufficient.*** 
WISCONSIN.  A  claim  which  describes  the  property  chargeable 
with  the  lien  as  **the  several  buildings  known  as  the  *Gas  Works 
of  the  La  Crosse  City  Gaslight  and  Coke  Company/  situated  on  lots 
8,  f),  et(\,  in  block  24/'  is  sufficient  to  support  a  lien  on  such  gas 
works,  although  they  were  situated  on  other  land  in  said  city.**^ 

Claim  Covering  Several  Buildings. 

§  434.  A  mechanic  who  has  fuimished  work  or  materials  for  two 
or  more  separate  buildings  during  the  same  time,  and  who  wishes  to 
assert  a  lien  therefor,  has  to  determine  whether  he  will  file  one  claim 
for  a  single  lien  upon  all  the  property  for  the  entire  account  due 
him,  or  file  a  claim  in  which  the  amount  due  is  apportioned  between 
the  different  buildings,  or  file  a  separate  claim  against  each  build- 
ing. Sometimes  he  mav  take  his  choice  in  this  matter,  but  usually 
he  has  to  decide  it  at  his  peril.  A  single  lien  claim,  charging  the 
entire  proi)erty  for  the  gross  amount  due,  is  usually  proper,  when 
the  buildings,  though  constituting  distinct  tenements,  are  adjoining, 
so  that  in  the  eye  of  the  law  they  may  be  regarded  as  one  building,*** 
and  also  when  the  buildings,  though  not  adjoining,  stand  upon  the 
same  lot,**'  or  upon  adjoining  lots,***   especially  if  they  are  in- 

450  Peterman  v.  Browing  Co.,  39  Pac.  4r»2,  11  Wash.  199. 

460  ColUns  V.  Suoke.  38  Pac.  IBl,  9  Wash,  5(J6. 

*«i  Brown  v.  Coke  Co.,  IG  Wis.  555. 

462  Hall  V.  Sheohan,  09  N.  Y.  618;  Edwards  v.  Edwards.  24  Ohio  St.  402: 
Phillips  V.  Gilbert,  101  U.  S.  721;  Moore  v.  Hotel  Co.,  3  W^kly.  Notes  Cas. 
289;   Campbell  v.  Fiirness,  1  Phila.  372. 

4«8  Tlbbetts  V.  Moore,  23  Cal.  215;  Dickenson  r.  Bolyer,  55  Cat  285;  Bank 
of  Charleston  V.  Curtiss,  18  Conn.  342;  Fitch  v.  Baker,  23  Conn.  503;  Lax 
T.  Peterson,  44  N.  W.  3,  42  Minn.  214;  Gardner  v.  I^eck.  54  N.  W.  74e»  52 
Minn.  522;    Sullivan  v.  Treen  (Wash.)  43  Pac.  38. 

4«4  Tenney  v.  Sly.  14  S.  W.  1091.  54  Ark.  98;  Lax  v.  Peterson.  44  N.  W.  3. 
42  Minn.  214;  Walden  v.  Robertson,  25  S.  W.  349,  120  Mo.  38;  WUlamette 
Steam  Mills  Lumbering  &  Manuf'g  Co.  v.  Shea  (Or.)  32  Pac.  759;    Wheeler 
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tiuded  to  be  need  together.  Thu6,  where  a  hinse  and  barn  are  built 
on  the  same  acre  lot,  under  one  contract,  a  lien  claim  need  not  spec- 
ify the  part  of  the  account  due  on  each  building.***^  And  where  a 
mechanic's  claim  is  filed  against  a  mansion  house,  barn,  wagon  house, 
etc..  on  one  farm,  which  are  all  appurtenant  to  the  farm,  and  SLve 
intended  to  be  occupied  and  used  together,  there  is  no  necessity  for 
an  apportionment  of  the  claim  among  the  several  buildings.**®  Ma- 
terials furnished  for  a  quartz  mill,  a  blacksmith  shop,  and  a  mine- 
iihaft  house,  which  all  form  one  establisliment,  and  are  used  to- 
gether in  carrying  on  one  business,  may  be  the  subject  of-  one  lien 
upon  the  entire  projierty;  *"'  and  so  may  work  done  on  a  dwelling 
house  and  a  tunnel  situated  on  the  same  mining  claim.***  Wliere 
several  mining  claims  have  been  consolidated,  and  are  owned  and 
worked  as  one  mine,  under  a  common  name,  a  claim  for  a  lien  for 
work  done  thereon  need  not  apportion  the  amount  due.**® 

§  435.  The  earlier  Missouri  cases  hold  that  where  there  sue  a 
number  of  lots,  each  containing  a  se{)iirate  building,  although  the 
lots  are  contiguous  and  in  a  compact  body  of  land,  and  without  divi- 
si(m  fences,  a  single  claim  tiled  against  all  the  lots  as  one  parcel  of 
land,  for  the  aggregate  value  of  all  the  work  done  and  material  fur- 
nished on  the  several  houses,  is  invalid,  even  though  the  whole  work 
was  done  under  one  contract.*^®  But  the  rule  was  changed  in  that 
state  by  statute,  so  as  to  allow  a  single  lien  on  several  houses  built 
on  contiguous  lots  nnder  one  general  contract.*'^     This  statute  ap- 

V.  Italpli,  30  Pac.  701),  4  Wash.  617.  Contra.  North  &  South  Lumber  Co.  v. 
Hegwer,  42  Pac.  388,  1  Kan.  App.  G23. 

*«5  Bank  of  Charleston  v.  Curtiss,  18  Conn.  342. 

466  Lauman's  Appeal,  8  Pa.  St.  473. 

4  07  Tiblietts  V.  Moore,  23  (^al.  215. 

*«8  Dickeofion  v.  Bolyer,  Tm  Cal.  285. 

*«»  Tredinnick  r.  Mining:  Co.,  13  Pac.  l.VJ,  72  Cal.  78;  Rico  Reduction  Sz  Min. 
<;o.  r.  Musgrave,  23  Pac.  458,  14  Colo.  VX 

470  Fitzgerald  v.  Thomas,  61  Mo.  499;  Fltzpatiick  v.  Thonms.  <n  Mo.  515.  7 
Mo.  App.  343;  Ijemly  v.  Steel  Co.,  <»5  Mo.  545;  Meyers  y.  Thomas,  3  Mo. 
App.  604. 

*7i  Walden  v.  Rol>ert»on,  25  S.  W.  349,  120  Mo.  38;  OTieary  v.  Roe,  45  Mo. 
App.  567.  It  was  held  in  the  former  case  that  wliei'e  a  mechanic  agreed  to 
build  the  walls  of  a  certain  number  of  houses,  or  any  less  number  the  owner 
should  name,  at  a  fixed  i)rice  per  house,  the  houses  were  built  under  a  general 
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plies  where  the  owner  of  contiguous  lots  does  his  own  building,  and 
the  lienor  furnishes  him  with  materi«al  which  goes  into  the  build- 
ings on  both  lots/'*  Houses  erected  on  adjoining  platted  lots  are 
on  contiguous  lots,  within  the  meaning  of  this  statute,  although  there 
is  a  third  house  between  them.*'* 

§  43G.  In  some  states  a  single  claim,  without  any  apportionment 
of  the  account,  may  even  include  houses  on  lots  that  are  not  con- 
tiguous.*'* A  claim  covering  several  lots  need  not  state  that  the 
lots  are  contiguous,  or  tHat  the  work  on  them  was  done  under  one 
general  contract,  as  that  is  a  matter  of  pleading.*'*^  So  a  claim 
of  lien  on  several  mining  claims  need  not  state  that  they  are  owned 
or  worked  by  the  same  person,  so  as  to  be  de»emed  one  mine  for 
the  purposes  of  the  mechanic's  lien  act.*'*  It  is  the  rule  in  Penn- 
sylvania that  where  the  buildings  are  separate  from  each  other,  and 
are  not  used  together,  a  single  lien  for  a  gross  amount  will  not 
lie,  even  though  the  buildings  are  on  the  same  tract  of  land;*" 
and  it  is  held  in  Canada  that  a  contractor  who  has  built  two  sep- 
arate buildings  on  the  same  lot,  under  two  distinct  contracts,  can- 
not register  a  claim  for  one  gross  sum  against  the  two.*'*  But 
in  California  where  two  separate  buildings  are  constructed  at  differ- 
ent times,  under  different  contracts  between  the  owner  and  the  same 
contractor,  a  mechanic's  lien  claim  may  be  jointly  filed  against  both, 
without  specifying  the  amount  due  on  each,  though  in  such  case  the 

(•ontract,  within  the  meaning  of  said  statute.  Whether  any  or  all  of  the  build- 
ings lap  over  the  lot  lines  is  immaterial.     Schroeder  v.  Mueller,  33  Mo.  App.  28. 

47  2  Deardorff  v.  Roy,  50  Mo.  App.  70. 

47  8  Bulger  v.  Robertson,  50  Mo.  App.  499. 

-•7  4  Williams  v.  Jiidd- Wells  Co.  (Iowa)  59  N.  W.  271;  Bohn  Sash  &  Door  Co. 
V.  Case,  (50  N.  W.  576,  42  Neb.  281;  Chadbourn  v.  WUllams,  71  N.  0.  444.  Con- 
tra, Chapin  V.  Paper  Works,  30  Conn.  461;  Morris  County  Bank  v.  Rockaway 
Manuf'g  Co..  16  N.  J.  Eq.  150. 

47  6Twitcliell  V.  Devens,  45  Mo.  App.  283;  Bruce  v.  Hoos,  48  Mo.  App.  161. 
A  claim  on  two  buildings  erected  on  lots  26  and  27,  and  describing  them  as  hav- 
ing a  front  of  120  feet,  '*the  south  line  being  264  feet  north  of  Fountain,"  suf- 
ficiently shows  that  the  lots  are  contiguous.     Heler  v.  Melsch,  33  Mo.  App.  35. 

47«  Rleo  Reduction  &  Min.  Co.  v.  Musgrave,  23  Pac.  458,  14  Colo.  79. 

47  7  Taylor  v.  Montgomery-,  20  Pa.  St.  443. 

47  8  Currier  v.  Friedrlck,  22  Grant,  Ch.  243. 
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lien  would  be  postponed  to  the  liens  of  other  meehanicsf;  *^°  and  in 
Ohio  a  sin^i^le  claim  for  the  f^ross  amount  due  may  be  filed  against 
improvements  on  two  adjoining  lots  belonging  to  different  owners. 


•ISO 


Apportioned  Claim. 

§  437.  The  objection  to  covering  several  houses  with  a  single 
gross  lien  is  that  it  may  result  in  making  one  house  liable  for  work 
done  on  another,  and  the  objection  to  filing  a  separate  claim  on  eacli 
house  is  that  it  lessens  the  K»curity  of  the  mechanic.  A  middle  course 
between  these  two  extremes  is  the  apportioned  lien, — a  spi'cies  of 
lien  that  occurs  most  frequently  in  Pennsylvania,  though  it  is  not 
unknown  in  other  states.  An  apportioned  lien  claim  includes  in 
one  claim  all  the  buildings,  but  divides  up  the  lien  account,  and 
states  what  part  of  it  shall  apply  to  each  house.  It  is  used  where 
the  work  was  done  under  one  contract  on  several  distinct  build- 
ings.*®* Thus,  under  a  contract  to  do  all  the  plumbing  and  gas- 
fitting  in  25  houses,  "to  cost  f  1,750,  or  f  70  per  house,"  it  is  proper  to 
file  a  claim  apportioned  as  to  amounts,  but  not  as  to  items/'*-  Where 
the  statute  allows  an  ap[K)rtioned  lien  claim  to  be  filed  against  ad- 
joining houses,  such  a  claim  filed  against  distinct  blocks  of  buildings 
separated  from  ea(*h  other  by  public  streets  is  void.*^**  And  a  claim 
for  a  mechanic's  lien  which,  though  in  form  an  apportioned  lien 
against  a  single  block  of  houses,  is  in  reality  part  of  a  joint  claim 
against  three  several  blocks  of  houses  separated  by  public  streets, 
apportioned  in  the  first  place  among  the  blocks  themselves  as  in- 
tegei'S,  and  in  the  second  place  among  the  houses  respectively  com- 
posing such  blocks,  is  not  warranted  by  law,  and  will  be  stricken 

479  Booth. V.  Pcmlola,  25  Pac.  1101,  88  CaL  30. 

♦80  Edwards  v.  Edwards,  24  Ohio  St.  402. 

4  81  Donahoo  v.  Scott,  12  Pa.  St.  45;  Taylor  v.  Montgomery,  20  Pa.  St.  443.  It 
has  been  held  tliat  where  a  chiim  was  filed  nj^nhist  **a  double  dwelliu^  house" 
as  one  building,  and  the  evidence  sliowed  the  stmoture  to  l)e  a  block  of  two 
buildings,  separated  from  cellar  to  roof  by  a  brick  wall,  and  without  internal 
connection,  the  lien  was  not  enforceable.  Roat  v.  Frear,  31  Atl.  801,  107  Pa- 
st. 614. 

-i^z  Anrbrust  v.  (ialloway,  2  Wkly.  Notts  Cas.  585. 

4  63  Guepp  V.  Gartiser,  35  Pa.  St.  130. 
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off.***  But*  the  fact  tliat  an  owner  of  a  citv  block  has  left  a  nar- 
itjw  strip  of  land  between  two  rows  of  houses  erected  thereon  by  him 
does  not  make  the  houses  fronting  on  one  side  of  the  strip  so  wholly 
8(  ])arate  and  distinct  from  those  on  the  other  side  as  to  prevent  the 
inclusion  of  them  all  in  one  general  apportioned  lien  claim,* *'•  and 
a  dedication  of  such  strip  of  land  as  a  public  street  after  the  lien 
has  attached  does  not  affect  the  result.* ^'  So,  too,  several  houses 
erected  at  one  time  on  the  same  block,  half  of  the  houses  fronting  on 
one  street  and  half  on  a  pai'allel  street,  the  back  yards  of  the  build- 
ings being  adjoining,  may  be  the  subject  of  an  ajtportioned  lien 
claiin.*®^  Under  a  statute  declaring  that  nonai^portioned  claims 
shall  be  subordinate  to  other  liens,  the  failure  to  aj>portion  a  joint 
claim  against  several  houses  does  not  avoid  the  lien  as  to  purchasers 
for  value  without  notice.*^'  Nor  can  such  failure  be  complained  of 
by  the  contracting  owner,  who  is  not  affected  by  it.****^  But  the  fail- 
uiv  to  apportion  makes  the  lien  subordinate  to  other  liens,  even 
though  they  accrued  after  the  claim  was  filed.***  A  statnte  requir- 
ing a  claimant  who  files  a  lien  claim  against  two  or  more  improve- 
nrents  to  designate  the  s])ecific  amount  for  which  he  claims  a  lien 
on  each  does  not  apply  where  a  claimant  made  a  contract  to  grade 
two  blocks  of  land,  under  which  the  earth  from  one  was  to  be  wfed 
in  filling  the  other,  and  compensation  was  fixed  at  so  much  per  cubic 
yard  for  filling.***^  After  judgment,  execution,  and  sale  to  foreclose 
a  mechanic's  lien,  it  is  too  late  to  object  that  the  lien  claim  which 
c(»vered  two  se[)arate  buildings  failed  to  ap|KM'tion  the  lien  betwxien 
them.*" 

4  84  Lucas  V.  Hunter,  25  Atl  827,  153  Pa.  St.  2J«. 

4  8»Flf/i>atrick  v.  AUen.  80  Pa.  St.  2t)2;  Allen  v.  Fitzpatrick,  9  Plilla.  142; 
Kline's  Appeal,  93  Pa.  St.  422;  Atkinson  v.  Shoemaker.  25  Atl.  59.  151  Pa.  St. 
3.53:  Miller  v.  McDufllee,  12  Pa.  (^o.  Ct.  H.  3<S1:  (Joldheim  v.  Clark,  07  Md. 
4HS,  13  Atl.  3(53. 

4««  Atkinson  v.  Shoemaker,  25  Atl.  59,  151  Pa.  St.  153. 

4S7  Taylor  v.  Montgomery,  20  Pa.  St.  443. 

4fi«  BeitTsel  v.  Stair's  Adni'r,  2  Pa.  Dist.  R,  337. 

4ft9  Booth  V.  Pendola,  23  Pac.  200,  88  Cal.  30. 

4  00  Thomas  v.  James,  7  Watts  &  S.  882. 

401  Warren  v.  Hopkins.  42  Pac.  98(i,  110  Cal.  506. 

•»9  2  Reece  v.  Haymaker,  30  Atl.  404,  164  Pa.  St.  575,  affirming  25  Pittsb.  L. 
J.  74. 
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Separate  Claims  under  One  Contract. 

§  488.  Where  a  siiip:le  claim,  whether  apportioned  or  in  jjross, 
will  not  answer,  the  mechanic  must  file  separate  claims  against  the 
different  buildings  on  which  he  has  worked-  Separate  claims  are 
proper  when  the  different  buildings,  although  adjacent,  belong  to 
different  owners,**'  and  also  when,  although  belonging  to  the  same 
owner,  they  are  not  adjacent.***  Thus,  a  contractor  who  builds  for 
one  Slim  two  adjoining  buildings  for  different  owners  under  one  con- 
tract with  both  may  file  a  claim  against  each  building,  and  appor- 
tion the  amounts.***^  And  where  a  fence  is  built  on  lands  of  several 
different  owners,  under  an  entire  contract,  a  single  claim  of  lien 
on  all  the  lands  will  not  be  good.**'  And  a  material  man  who  has 
indisci-iminately  furnished  materials  to  a  contractor  for  the  erection 
of  two  adjoining  houses,  belonging  to  different  owners,  may  divide 
his  bill,  and  file  a  separate  claim  against  each  house.* *^ 

Choice  between  Different  Kinds  of  Claims. 

§  439.  There  are  some  decisions  that  give  the  mechanic  a  choice 
of  rem^-dios.  Thus,  it  is  held  in  Minnesota  that  although,  where  la- 
bor is  performed  or  material  furnished  under  one  entire  contract  for 
the  c  rection  of  several  buildings  owned  by  the  same  person,  and  sit- 
uated upon  the  same  tract  of  land,  a  lien  attaches  upon  the  whole 
tract,  as  an  entirety  for  the  whole  value  of  such  labor  or  material, 
yet  in  such  a  case,  if  the  party  knows,  and  has  the  means  of  proving, 

4»3Ciorjj:aH  v.  Douglas,  6  Serg.  &  R.  512;  Davis  v.  Farr,  13  Pa.  St.  167; 
Harper  v.  Keely,  17  Pa.  St.  234;  Rush  v.  Bank,  2  Wkly.  Notes  Cas.  263;  Mil- 
lett  v.  Allen,  3  Wkly.  Notes  Cas.  374;  Kerbau^h  v.  Henderson,  3  Phlla.  17; 
Rathbun  v.  Hay  ford,  5  Allen  (Mass.)  406;   Hayden  y.  Logan,  9  Mo.  App.  402. 

4»«  Cbapin  v.  Paper  Works,  30  Conn.  461;  Chambers  v.  YarnaU,  15  Pa.  St. 
2(55;  Goepp  v.  Gartlser,  35  Pa.  St.  130;  Lucas  v.  Hunter,  25  Atl.  827,  163 
Pa.  St.  293;  Hill  v.  Ryan,  54  lud.  118;  McGrew  v.  McCarty,  78  Ind.  496;  Bo- 
len  Coal  Co.  v.  Ryan,  48  Mo.  App.  512;   Goodman  v.  Fried,  55  111.  App.  362. 

4ft s  Hush  V.  Bank,  2  Wkly.  Notes  Cas.  263. 

«ft«  Rathbun  v.  Hayford,  5  Allen  (Mass.)  406. 

4*7  Davis  V.  Farr,  18  Pa.  St.  167;  Harper  v.  Keely,  17  Pa.  St.  234;  MlUett  v. 
Allen,  3  Wkly.  Notes  Cas.  374. 
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the  kind  and  amount  of  material  and  labor  which  in  fact  went  into 
the  construction  of  each  building,  his  lien  will  not  be  lost  or  preju- 
diced by  the  fact  that  he  filed  a  separate  claim  therefor  against  each 
building,  provided  there  are  no  third  parties  interested  in  the  prop- 
erty whose  rights  would  be  affected.*"*  It  is  the  rule  in  Missouri 
that  if  a  subcontractor  does  work  and  furnishes  materials,  under  one 
general  contract  with  the  original  contractor,  upon  two  buildings 
situated  on  contiguous  lots,  he  is  not  restricted  to  one  lien  therefor, 
but  may  file  a  separate  claim  against  each  building,  the  statute  al- 
lowing him  in  such  a  ease  to  file  one  claim  against  both  buildings 
not  being  mandatory,*"*  And  it  has  been  held  in  Pennsylvania  that 
a  mechanic  who  is  entitled  to  file  a  joint  apportioned  lien  claim 
against  65  houses  may  file  two  apportioned  claims,  one  against  20  of 
the  houses,  and  the  other  against  the  remaining  45,  provided  the  same 
bill  of  particulars  and  contract  are  filed  with  each  claim/®® 

Omission  of  Bequired  Allegations. 

■ 

§  440.  Even  in  states  that  follow  the  rule  of  liberal  construction 
of  mechanic's  lien  statutes,  it  is  held  that  a  substantial  adherence  to 
the  terms  of  the  statute  in  the  claim  of  lien  is  indispensable.*'*^  Ten- 
der a  statute  requiring  a  statement  of  all  the  facts  necessary  to  con- 
stitute a  lien,  the  omission  of  any  essential  fact  is  fatal. '^'^^  In  gen- 
eral it  may  be  said  that  a  claim  which  wholly  omits  to  state  any  mat- 
ter required  by  the  statute  will  not  sustain  a  lien.  Thus,  liens  have 
been  lost  because  the  claim  did  not  state  the  owner's  name,*®*  or  the 

*»8  Lax  V.  Peterson.  44  N.  W.  3,  42  Minn.  214. 
*»»  Kick  V.  Doerste,  45  Mo.  App.  134. 

BOO  Brick  Co.  v,  Norton,  2  Pa.  DIst.  R.  550.  This  case  seems  to  conflict  with 
the  previous  decision  of  HiUary  v.  Mole.  1  Wkly.  Notes  Cas.  239. 

601  Malter  v.  Mining  Co.,  18  Nev.  213,  2  Pae.  50. 

602  Wooten  v.  Archer,  49  Ga.  388.  This  was  so  held  in  this  case  on  collateral 
attack. 

608  Phelps  V,  Mining  Co.,  49  Cal.  337;  Hooper  v.  Flood,  54  Cal.  218;  Malter 
V.  Mining  Co.,  2  Pac.  50,  18  Nev.  209;  Stelnman  v.  Miller,  12  Wkly.  Notes  Cas. 
244;  Warren  v.  Quade,  29  Pac.  827,  3  Wash.  750.  But  where  the  daim  states 
that  the  clainiant  was  informed  that  a  person  named  was  the  owner  of  the 
premises,  and  It  appears  that  he  was  in  fact  the  owner,  the  claim  is  sufficient, 
though  the  averment  is  not  stated  to  be  in  accordance  with  the  '"best"  informa- 
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contractor's  name,'*^*  or  the  name  of  the  person  to  whom  the  ma- 
terials were  furnished,*^®*^  or  the  terms  of  the  contract,*^^'  or  the  giv- 
ing of  notice  to  the  owner,  *^^  or  the  time  when  the  materials  were 
furnished,**®*  or  the  character  of  the  materials,'*®*  or  the  contract 
price,*^®  or  whether  all  the  work  was  performed,^^^  or  that  the  ma- 
terials were  furnished  for  the  building,'*^*  or  that  it  was  the  claim- 
ant's "intention  to  claim  the  benefit  of  the  lien."  "•  And  a  claim 
which  fails  to  describe  the  land  is  void."*  Other  Ulustrations  of  the 
effect  of  omitting  the  required  allegations  may  be  found  in  the  pre- 
ceding sections  of  this  chapter. 

Allej^tiLons  in  Begard  to  Married  Women. 

§  441.  Under  the  laws  of  Pennsylvania,  a  claim  filed  against  the 
husband  alone,  as  owner,  and  a  contractor,  not  referring  to  or  mak- 
ing the  wife  a  party  to  the  record  in  any  way,  is  not  a  lien  against  her 

tion  possessed,  as  required  by  the  statute.  Hurlbert  v.  Basket- Works,  49  N. 
W.  521,  47  Minn.  81. 

604  McCay's  Appeal,  37  Pa.  St.  125. 

505  Phelps  V.  Mining  Co,,  49  Cal.  337;  Trammell  v.  Hudmon,  6  South.  4,  86 
Ala.  472;   Fogarty  v.  Wick,  8  Daly  (N.  Y.)  166. 

»••  Hooper  v.  Flood,  54  Cal.  218;  Warren  v.  Quade,  29  Pac.  827,  3  Wash.  St. 
750.  But  It  has  been  held  in  Nevada  that,  under  a  statute  requiring  the  claim 
to  give  the  terms  of  the  contract,  a  claim  giving  no  terms  was  not  necessarily 
bad,  the  presumption  being  that  there  were  no  terms.  Lonkey  v.  Wells,  16  Nev. 
271.     It  is  difficult,  however,  to  conceive  of  a  contract  without  terms.  * 

607  Dreibelbis  v.  Seazholtz,  8  Pa.  Co.  Ct.  R.  655. 

»08  Rust  V.  Chlsolm,  57  Md.  376. 

»o»  Fairhaven  Land  Co.  v.  Jordan.  32  Pac.  729,  5  Wash.  720;  Trammell  v. 
Hudmon,  6  South.  4,  86  Ala.  472. 

610  Pierce  v.  Cabot,  34  N.  E.  362,  169  Mass.  202. 

»ii  Fogarty  v.  Wick,  8  Daly  (N.  Y.)  166. 

•12  Fathman  &  MlUer  Planlng-MlU  Co.  v.  Rltter,  33  Mo.  App.  404. 

»i»  Hess  V.  Poultney,  10  Md,  257.  It  is,  however,  held  in  Minnesota  that, 
although  an  account  and  affidavit  filed  to  preserve  a  mechanic's  lien  contain  no 
statement  that  a  lien  is  claimed,  they  may  be  sufficient.  Such  statement  con- 
tained in  the  form  given  in  the  statute  is  not  a  matter  of  substance  as  to  which 
the  statutory  form  must  be  followed,  not  being  any  part  of  the  facts  showing 
the  right  to  a  lien.    Smith  v.  Headley,  23  N.  W.  550,  33  Minn.  384. 

»i4  Holmes  v.  Hutchins,  57  N.  W.  514,  38  Neb.  601;  BeU  v.  Bosche,  60  N.  W. 
92,  41  Neb.  853. 
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eatate.'*"  But  in  New  York,  where  the  statute  provides  that  the  lien 
shall  state  the  name  ol  the  owner  of  the  premises,  bat  that  the  fail- 
ure to  state  the  name  of  the  true  owTier  shall  not  impair  the  validity 
of  the  lien,  ft  claim  which  describes  the  premises  of  a  married  woman 
as  owned  by  the  husband  will  not  for  that  reason  be  postponed  to  a 
claim  subsequently  filed,  which  correctly  states  the  name  of  the  own- 
er; °*'  and  an  erroneous  statement  in  the  claim  that  the  premises  be- 
longed to  husband  and  wife,  when  in  fact  they  were  the  separate 
property  of  the  wife,  is  immaterial."*^  Addressing  the  claim  to  both 
husband  and  wife,  instead  of  to  the  wife  alone,  although  probably  un- 
necessary, does  not  vitiate  the  lien.*^*^  And  a  claim  addressed  to  the 
husband  alone  is  good  where  the  wife  holds  title  for  his  benefit.'*' 
An  allegation  that  the  materials  for  which  the  lien  is  claimed  were 
sold  to  husband  and  wife  does  not  affect  the  lien,  even  though  they 
were  sold  to  the  wife  alone. '^^^  And  where  the  statute  declares  that 
a  mechanic's  lien  shall  not  be  defeated  by' failure  to  file  the  claim 
within  the  stipulated  time,  except  as  against  purchasers  and  incum- 
brancers in  good  faith  without  notice,  its  validity  as  a  lien  not  filed  is 
not  affected  by  the  fact  that  the  claim  is  filed  against  both  husband 
and  wife,  and  states  the  former  to  be  the  owner,  when  in  fact  the 
property  is  owned  by  the  wife  individually.^'* 

§  442.  The  Pennsylvania  rule  is  that,  in  order  to  bind  the  land  of 
a  married  woman,  the  claim  must  affirmatively  state  every  fact 
necessary  to  show  a  valid  personal  liability  against  her.°*'  Thus,  it 
has  been  held  that  a  claim  for  a  lien  against  the  estate  of  a  married 

»iB  Finley's  Appeal,  67  Pa.  St.  453,  overruling  Lex  v.  Holmes,  4  Phila.  (Pa.)  10. 

ftie  WaUuim  v.  Henry,  27  N.  Y.  Supp.  997,  7  Misc.  Rep.  532. 

BIT  Dennis  v.  Walsh  (City  Ct.  Brook.)  16  N.  Y.  Supp.  257. 

618  Hauptman  v.  Catlin,  20  N.  Y.  247.  But  in  a  case  in  Pennsylvania,  wliere 
a  lien  against  the  property  of  a  married  woman  was  filed  against  husband  and 
wife,  but  did  not  state  that  the  wife  contracted  the  debt,  or  that  the  husband 
was  the  contractor  for  the  building,  it  was  held  that  it  was  invalid  and  should 
be  stricken  off  on  moUon.     Ward  v.  Black,  7  Phila.  (Pa.)  342. 

610  reck  V.  Hensley,  21  Ind.  344. 

B20  North  V.  La  Flesh,  41  N.  W.  633,  73  Wis.  520. 

62 1  BisseU  V.  Lewis,  9  N.  W.  177,  56  Iowa,  231. 

6 '2  2  Dearie  v.  Martin,  78  Pa.  St.  55;  Lloyd  v.  Hibbs,  81  Pa.  St.  306;  Schriffer 
V.  Saum,  81  Pa.  St  385;  Shannon  v.  ShulU,  87  Pa.  St.  481;  Loomis  v.  Fry,  91 
Pa.  St.  396;    Steinman  v.  Henderson,  94  Pa.  St.  313. 
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woman  most  show  on  its  face  that  she  is  a  married  woman;  ^^*  that 
the  work  or  material  was  necessary  for*  the  improvement  or  repair 
of  her  separate  estate,  and  was  in  fact  so  applied;***  and  that  the 
erection  or  repair  of  the  building  took  place  with  her  consent  or  au- 
thority, or  at  her  request/*"  And  an  allegation  in  a  mechanic's  lien 
claim  that  a  married  woman  is  the  owner  of  a  building  will  not  be 
extended  to  the  ground  on  which  it  is  erected.*^**  But  any  objec- 
tion to  the  lien  because  the  claim  does  not  state  everything  necessary 
to  bind  a  married  woman  comes  too  late  when  made  by  a  third  per- 
son after  judgment  has  been  entered  enforcing  the  lieu.'*^  A  claim 
for  a  mechanic's  lien  against  the  estate  of  a  married  woman,. which 
alleges  that  the  materials  were  furnished  with  her  ''knowledge  and 
consent,  *  *  *  at  her  request,  and  the  request  of  her  said  hus- 
band, for  the  improvement  of  her  separate  estate,  within  six  months 
last  past,  for  and  about  the  erection  and  construction,  and  upon  the 
credit,  of  the  building,"  and  that  she  was  the  owner  of  the  building 
and  the  ground  upon  which  it  was  erected,  contains  all  the  aver- 
ments essential  to  a  valid  mechanic's  lien  against  the  estate  of  a 
married  woman. '^^^    And  so  does  a  claim  that  avers  that  the  work 

623  Dearie  v.  Martin,  78  Pa.  St.  55;  Schrlffer  v.  Saum,  81  Pa.  St.  385;  Wolfe 
V.  Oxnard.  25  Atl.  806.  152  Pa.  St.  623.  But  since  the  "Married  Persons'  Proj)- 
erty  Act,"  of  June  3,  1887,  authorizes  a  married  woman  to  contract  In  relation 
to  her  separate  property'  as  a  feme  sole,  to  entitle  one  to  enforce  a  mechanic*^ 
lien  for  the  construction  of  a  building  on  the  land  of  a  married  woman  it  is  not 
necessary  to  allege  In  the  claim  coyerture,  and  that  such  building  was  necessary 
for  the  preservation  or  enjoyment  of  the  wife's  separate  estate.  MiUigan  v. 
Phipps,  25  Ati.  1121,  153  Pa.  St.  208. 

»«*  Schrlffer  v.  Saum,  81  Pa.  St.  385;  Kuhns  v.  Tumey,  87  Pa.  St  497; 
Loomis  V.  Fry,  91  Pa.  St.  396;  Germania  Sav.  Bank's  Appeal,  95  Pa.  St  329; 
Einstein  v.  Jamison,  95  Pa.  St  403;  Wolfe  v.  Oxnard,  25  Atl.  806,  152  Pa.  St 
623.  A  mechanic's  lien  stating  that  the  labor  was  done  and  material  furnished 
in  improving  the  separate  real  estate  of  a  married  woman  is  sufficient  to. 
charge  the  property.  Roece  v.  Haymaker  (Pa.  Com.  PI.)  25  Plttsb.  liCg.  J. 
(N.  S.)  74,  affirmed  in  30  AU.  404,  164  Pa.  St.  575. 

625  Dearie  v.  Martin,  78  Pa.  St.  55;  Lloyd  v.  Uibbs,  SI  Pa.  St.  306;  Wolfe 
V.  Oxnard,  25  Ati.  806,  152  Pa.  St.  623. 

526  Shannon  v.  Shultz,  87  Pa.  St.  481. 

527  Germania  Sav.  Bank's  Appeal,  95  Pa.  St.  329;  Shiyock  v.  Buckman,  15- 
AtL  480,  121  Pa.  St  248. 

5tft  KeUy  V.  McGebee,  20  Atl.  623.  137  Pa.  St  443. 
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done  or  material  furnished  was  necessary  for  the  improvement  of 
her  separate  estate,  and  wUs  in  fact  so  applied;  that  the  erection  of 
the  building  was  with  her  authority  and  consent;  and  that  exi^icitly 
states  that  she  is  a  married  woman. *^** 


§  443.  Any  exhibit  attached  to  and  recorded  with  the  claim,  and 
referred  to  in  the  claim  proper,  is  a  part  of  the  claim;  and  it  has  even 
been  said  that  the  statement  and  the  bill  of  items  annexed  to  it  are 
to  be  taken  together  as  constituting  the  claim,  even  though  the  state- 
ment does  not  expressly  refer  to  tne  bill.*'**  Accordingly,  if  the  nec- 
essary allegations  are  contained  in  such  exhibit  it  is  suflScient*" 
Conversely,  the  allegations  in  the  exhibit  may  serve  to  nullify  the 
claim.  Thus,  where  a  claim  for  f 201.05  for  lumber  was  filed  against 
a  single  lot  and  building,  but  the  annexed  bill  of  particulars  was  for 
lumber  furnished  for  24  buildings,  not  adjoining,  amounting  to  f4,- 
825.08,  the  claim  was  held  invalid,  since  the  bill  was  part  of  the 
claim,  and  it  showed  that  it  was  an  apportioned  claim  in  a  case  where 
such  a  claim  would  not  lie.*^'*  And  where  the  claim  was  for  a  lien 
on  20  buildings,  and  the  bill  of  particulars  was  for  materials  fur- 
nished for  42  houses,  the  claim  was  stricken  off,  as  being  '^exceed- 
ingly  vague  and  uncertain."  •'* 

Affidavit. 

§  444.  The  affidavit  of  verification  appended  to  a  mechanic's  lien 
claim  is  also  part  of  the  claim,  and  the  insertion  of  any  essential  al- 
legations in  such  affidavit  is  as  effective  as  though  they  were  in- 
coi-porated  into  the  claim  proper.**'*    Thus,  where  the  affidavit  for  a 

B2»  In  re  Oxnard's  Estate  (Pa.  Sup.)  25  Atl.  568. 

830  Knabb's  Appeal.  10  Pa.  St.  191. 

031  Johnston  v.  Harrington,  31  Pac.  316,  5  Wash.  73;  Weecott  v.  Bunker,  22 
Atl.  388,  83  Me.  499;    Roche  v.  Young,  12  Phlla.  (Pa.)  216. 

682  Schultz  V,  Asay,  2  Penny.  411. 

63  3  Hillary  v.  Mole,  1  Wkly.  Notes  Cas.  239.  This  case  seems  to  be  In  con- 
flict with  the  later  decision  of  Brick  Co.  v.  Norton,  2  Pa.  Dist.  R.  559. 

B34  Bangs  V.  Berg,  48  N.  W.  90,  82  Iowa,  350;  Bethell  v.  Lumber  Co.,  17 
Pac.  813,  39  Kan.  230;  Simmons  v.  Carrier,  60  Mo.  582;  Kern  v.  Pfaff,  44  Mo, 
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mechanic's  lien  upon  a  well  and  pump  states  that  the  work  was  done 
and  the  materials  furnished  on  dates  specified  in  the  statement  of  ac- 
count, but  the  statement  contains  only  one  date,  September  2,  1889, 
the  affidavit  and  statement  are  sufficient,  when  they  together  show 
that  the  contract  was  made  August  20,  1889 ;  that  the  work  was  fin- 
ished September  2d ;  and  that  the  work  and  labor  were  furnished  in 
pursuance  of  the  contract.**'*^    And  a  statement  as  to  the  ownership 
of  the  land,  contained  in  the  affidavit  of  verification,  is  sufficient, 
though  it  would  be  better  practice  to  insert  it  in  the  claim  proper. **'• 
And  the  failure  of  an  account  filed  to  secure  a  mechanic's  lien  to 
state  the  dates  the  various  items  of  materials  were  furnished  will  not, 
in  the  absence  of  such  a  requirement  in  the  statute,  vitiate  the  lien, 
if  it  appears  from  the  account  and  affidavit  thereto  attached  that  such 
materials  were  furnished  within  the  requisite  time  to  entitle  the  claim- 
ant  to  a  lien  therefor/ ^^     A  mechanic's  lien  claim  in  the  form  of  an 
affidavit,  which  alleges  that  an  exhibit  attached  thereto  is  a  just 
and  true  statement  of  the  account  due,  is  sufficient,  where  the  exhibit 
shows  the  kind  and  quality,  size  and  price,  of  the  materials  claimed 
for,  and  the  affidavit  contains  a  description  of  the  property  chargea- 
ble with  the  lien.*^'®    And  where  the  itemized  account  filed  with  the 
sworn  statement  and  claim  of  lien  discloses  when  the  furnishing  of 
labor  or  material  began  and  ended,  it  is  not  essential  that,  as  conclu- 
sions, the  same  facts  should  be  restated,"* 

Joint  Claims. 

§  445.    Lien  claimants  whose  rights  arise  out  of  separate  con- 
tracts cannot  file  a  joint  claim.*^*®    Therefore  a  contractor  and  sub- 

App.  29;  NoU  V.  KenneaUy,  50  N.  W.  722,  37  Neb.  879;  United  States  Blowpipe 
Co.  V.  Spencer,  21  S.  E.  769,  40  W.  Va.  698. 

SS6  Bangs  v.  Berg,  48  N.  W.  90,  82  Iowa,  350. 

B>e  Simmons  v.  Carrier,  60  Mo.  582. 

6»7  Noll  V.  Kenneally,  56  N.  W.  722,  37  Neb.  879;  Kern  v.  PfaflP,  44  Mo. 
App.  29. 

53*  O'Brien  v.  Krocklnski,  50  111.  App.  456;  Badenoch  v.  Hoffman,  50  111.  App. 
512. 

•»»  GarUchs  v.  DonneUy,  60  N.  W.  323.  42  Neb.  57. 

»*o  Skyrme  v.  Mining  Co.,  8  Nev.  234;    McGrew  v.  McCarty,  78  Ind.  496. 
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contractor  cannot  unite  in  a  joint  claim.***  A  joint  claim,  however, 
is  proper  when  the  claimants  are  co-partners,  and  it  need  not  allege 
the  partnership,  or  state  that  they  claim  as  co-partners.*^**  Where 
the  claimants  are  partners,  and  are  designated  in  the  claim  for  lien 
by  the  partnership  name,  the  mention  of  the  individual  names  of  the 
partners  is  not  essential  to  the  validity  of  the  claim.**^  And,  where 
the  individual  names  of  the  partners  are  correctly  stated,  an  error  in 
stating  the  firm  name  is  not  fatal. '^^^  A  statute  requiring  the  claim 
to  state  the  names  and  residences  ''of  all  the  claimants"  means  such 
claimants  only  as  are  interested  in  the  particular  claim.**"  Under 
the  provision  of  the  Washington  lien  act  of  1893,  allowing  claimants 
to  join  in  the  enforcement  of  their  liens,  the  joint  claim  of  two  per- 
sons claiming  separate  liens  is  valid.^** 

Allegations  as  to  Notice. 

§  446.  In  Pennsylvania,  where  the  claim  is  required  to  show  a 
state  of  facts  establishing  the  claimant's  right  to  a  lien,  it  is  held 
that  the  claim  must  allege  that  notice  of  the  intention  to  file  the 
claim  has  been  given  to  the  owner,  since  the  statute  requires  such 
notice  to  be  given;  ^*'  and  the  omission  of  such  allegation  is  cause 
for  striking  off  the  claim, *^*®  although  it  was  held  in  one  case,  under 
a  statute  afterwards  declared  unconstitutional,  that,  where  the  own- 
er is  also  contractor,  it  is  not  necessary  that  the  mechanic's  lien  claim 
filed  should  aver  that  notice  of  the  amount  and  character  of  the  claim 
was  given. *^**  But  in  Indiana,  under  a  statute  which  declares  that 
the  claim  filed  with  the  recorder  must  specify  the  amount  of  the 
claim,  and  a  description  of  the  property,  it  has  been  held  that,  al- 

»*i  Barker  v.  Maxwell,  8  Watts  (Pa.)  478. 

B42  Knabb's  Appeal,  10  Pa.  St.  18G;    Miller  v.  Faulk,  47  Mo.  262. 
B*8  Pierce  v.  Osbom,  19  Pac.  656,  40  Kan.  168. 
»**  Shattuck  V.  Beardsley,  40  Conn.  386. 
64  5  Morgan  v.  Taylor  (Com.  PI.)  5  N.  Y.  Supp.  920. 
64  6  Hopkins  v.  Mill  Co.,  39  Pac.  815.  11  Wash.  308. 

647  Foster  v.  Montanye,  7  Kulp,  14;    Dreibelbis  v.  Seasholtz,  8  Pa.  Co.  Ct  R. 
655;    Purvis  v.  Ross,  12  Pa.  Co.  Ct.  R.  193. 
64 •  Dreibelbis  v.  Seazholtz,  8  Pa.  Co.  Ct.  R.  655. 
649  Harbolshelmcr  v.  Totten,  7  Pa.  Co.  Ct  R.  665. 
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though  a  subcontractor  or  material  man  mast,  under  the  statute^ 
notify  the  owner  of  his  intention  to  acquire  a  lien,  he  is  not  bound  to 
state  the  fact  of  Fmch  notice  in  the  claim  filed  with  the  rec(NTder.**^ 


Division  III.    Secobdikg  C!ontract  in  Lieu  of  Claim. 

In  General. 

§  447.  In  some  states  a  mechanic  who  claims  a  lien  under  a  writ- 
ten contract  is  required  to  file  such  contract  for  record,  in  order  to 
obtain  a  lien."'^^  Sometimes  the  contract  so  filed  takes  the  place  of 
the  ordinary  claim,  and  sometimes  it  is  filed  as  supplemental  to  the 
claim/'^  Where  the  statute  expressly  requires  the  mechanic  to  file 
his  contract  for  record,  failure  to  file  it  usually  bars  his  lien,'^'^'  though 
in  Louisiana  it  only  bars  it  as  to  third  persons/"*  leaving  it  still  in 
force  as  against  the  owner  with  whom  the  contract  was  made."*^ 

»»o  Adams  v.  Buhler,  30  N.  E.  883,  131  Ind.  66. 

»»i  Southern  California  Lumber  Co.  v.  Schmitt,  16  Pac.  516,  74  Cal.  625; 
IloUand  v.  Wilson,  18  Pac.  412,  76  Cal  434;  Spinney  v.  Griffith,  32  Pac.  974, 
98  Cal.  149;  Morris  v.  Wilson,  32  Pac.  801.  97  Cal.  644;  Shepherd  v.  Leeds,  12 
La.  Ann.  1;  McRae  y.  Creditors,  16  La.  Ann.  305;  Lacoste  y.  West,  19  La. 
Ann.  446;  Kohn  y.  McHatton,  20  La.  Ann.  485;  Van  Loan  y.  Heffner,  30  La. 
Ann.  1213;  Coz*8  Succession,  32  La.  Ann.  1035;  Abbott  y.  Nash,  29  N.  W.  65. 
35  Mhin.  451;  Barnacle  y.  Henderson,  60  N.  W.  382,  42  Neb.  160;  Campbell  y. 
Fields,  35  Tex.  751;   Lyon  v.  Elser,  12  S.  W.  177,  72  Tex.  304. 

In  Arkansas,  under  a  statute  requiring  the  claimant  to  file  "a  Just  and  true 
account  contahiing  a  correct  description  of  the  property,**  it  has  been  held  that, 
as  between  the  mechanic  and  the  owner  of  the  improyement,  placing  on  record 
the  written  declaration  of  the  party  whose  property  is  charged  with  the  lien, 
containing  the  material  facts  necessary  to  constitute  a  lien,  is  a  sufficient  com- 
pliance with  the  provisions  of  law  regulating  the  ffiing  an  account.  Marray  y. 
Rapley,  30  Ark.  568. 

5Bt  This  refers  only  to  filing  the  contract  in  order  to  obtain  a  lien.  As  to  filing 
the  contract  for  other  purposes,  see  ante,  §§  77,  78. 

sot  Sphiney  y.  Griffith,  32  Pac.  974,  98  Cal.  149;  Morris  y.  Wilson,  32  Pac. 
801,  97  CaL  644. 

B»4  McRae  y.  Creditors,  16  La.  Ann.  305;  Lacoste  y.  West,  19  La.  Ann.  446; 
Xohn  y.  McHatton,  20  La.  Ann.  485.  And  all  are  third  persons  who  are  not 
parties  to  the  contract     Van  Loan  y.  Heffner,  30  La.  Ann.  1213. 

BSB  Townsend  y.  Harrison,  2  La.  Ann.  174;  Thompson  y.  Parrent,  12  La. 
Ann.  183;   Roberts  y.  Hyde,  15  La.  Ann.  51;   Lacoste  y.  West,  19  La.  Ann.  446. 
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Sometimes,  however,  the  failure  to  record  is  excused.  Thus,  where 
the  other  party  to  the  contract  has  wrongfully  carried  it  out  of  the 
state,  so  that  the  mechanic  cannot  record  it,  he  may  have  a  lien,  even 
though  the  contract  is  not  filed  for  record/^*  And  where  the  statute 
does  not  expressly  require  orig^lnal  contractors  to  have  written  con- 
tracts, but  provides  that  original  contractors,  journeymen,  day  labor- 
ers, or  other  persons  seeking  a  lien  shall  file  their  contracts,  but  if 
such  journeyman,  day  laborer,  or  other  person  have  no  written  con- 
tract, it  shall  be  sufficient  to  file  a  verified  account  of  his  claim,  an 
original  contractor  may  file  a  verified  account  to  secure  a  lien,  when 
he  has  no  written  contract.*^*^ 

§  448.  In  a  case  in  Minnesota  it  appeared  that  a  material  man  in 
the  second  degree  had  agreed  by  written  contract  to  furnish  to  the 
contractor  certain  materials,  part  of  which  he  furnished  to  the  con- 
tractor before  the  original  contract  was  canceled,  and  the  residue  of 
which  be  furnished  afterwards  to  the  owner,  under  an  oral  agree- 
ment that  the  owner  should  stand  in  place  of  the  contractor.  On 
these  facts  it  was  held  that,  in  order  to  claim  a  lien  for  the  materials 
furnished  the  owner,  the  material  man  need  not  record  his  contract 
with  the  contractor,  although  the  statute  declared  that,  in  order  to  se- 
oure  a  lien  for  labor  done  or  materials  furnished  "as  provided  in  a 
written  contract,  the  same  or  a  copy  thereof  shall  be  filed  with  the 
account  herein  required."  ^^^  Where  the  statute  requires  the  con- 
tract to  be  recorded,  a  subsequent  modification  of  a  building  contract 
must  also  be  recorded,  in  order  to  preserve  the  lien.'^"  Under  a  con- 
tract to  erect  a  building  "conformable  to  the  drawings  and  specifica- 
tions made,"  the  drawings  and  specifications  are  a  part  of  the  con- 
tract, and  fi^hould  be  filed  under  a  statute  providing  that  all  such  con- 
tracts ^hall  be  filed  in  the  office  of  the  county  recorder. '^•^^  And  where, 
in  filing  a  claim  for  mechanic's  lien,  the  building  contract  filed  there- 

6Jio  McCorinick  v.  Lawtoii,  3  Neb.  449.    Sec  ante,  §  375,  DOte  1. 

667  Whiteselle  v.  Texas  Loau  Agency  (Tex.  Civ.  App.)  27  S.  W.  309. 

668  Abbott  V.  Nash,  29  N.  W.  05,  35  Minn.  451. 
6  38  McClallan  v.  Smith,  11  Cush.  (Mass.)  238. 

500  Holland  v.  Wilson,  18  Pac.  412,  76  Cal.  434.  Afterwards,  however,  this 
statute  was  amended  so  as  not  to  require  the  filing  of  the  plans  and  spedflca- 
tious.     Reed  v.  Norton  (Cal.)  26  Pac.  767. 
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with  contains  no  mention  of  extra  work,  though  the  contract  refers 
to  the  specifications,  which  contain  a  provision  therefor,  the  lien  does 
not  attach  for  any  extra  work.**^  A  statute  requiring  the  recording 
of  the  contract  under  which  the  lien  is  claimed  is  not  satisfied  by 
recording  a  promissory  note  given  by  the  owner,  or  a  draft  on  him, 
even  though  such  draft  or  note  recite  on  its  face  that  it  is  given  for 
materials  furnished/** 

§  449.  The  California  statute  declares  that  all  building  contracts 
'^shall  be  in  writing  when  the  amount  agreed  to  be  paid  thereunder  ex- 
ceeds f  1,000,"  and  shall  be  recorded;  "otherwise,  they  shall  be  wholly 
void,  and  no  recovery  shall  be  had  thereon  by  either  party  thereto; 
and  in  such  case  the  labor  done  and  materials  furnished  by  all  per- 
sons aforesaid,  except  the  contractor,  shall  be  deemed  to  have  been 
done  and  furnished  at  the  personal  instance  of  the  owner,  and  they 
shall  have  a  lien"  therefor.  Under  this  statute  it  has  been  held  that 
a  contractor  who  has  failed  to  record  his  contract  for  work,  where 
the  amount  to  be  paid  therefor  is  over  tl,000,  is  not  entitled  to  a 
lien;  **"  that  when^ihe  original  contractor  had  not  filed  his  contract, 
and  the  material  man  had  not  filed  any  claim  under  the  statute,  the 
owner  of  the  building  was  not  liable  for  material  furnished  which  he 
had  not  purchased;  '•*  and  that  a  subcontractor  need  not  file  his  sub- 
contract, even  though  his  claim  was  for  more  than  f  1,000.*^®^ 
• 

561  Wright  V.  Meyer  (Tex.  Civ.  App.)  25  S.  W.  1122. 

C02  Shepherd  v.  Leeds,  12  La.  Ann.  1;  Cox's  Succession,  32  La.  Ann.  1035; 
Lyon  V.  Ozee,  17  S.  W.  405,  66  Tex.  95;   Lyon  v.  Elser,  12  S.  W.  177.  72  Tex.  304. 

568  Spinney  v.  Griffith,  32  Pac.  974,  98  Cal.  149;  Morris  v.  Wilson,  32  Pac. 
801,  97  Cal.  644. 

B<4  Southern  California  Lumber  Co.  v.  Schmitt,  16  Pac.  516,  74  Cal.  G23. 

B««  Reed  v.  Norton  (CaL)  26  Pac.  767. 
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CLAIM  OF  LIEN  (Ck>ntinued). 

Division  I.    Veuification. 

S  450.    Need  of  Verification. 

451.  By  Whom  Made. 

452.  Verification  on  Information  and  Belief. 

453.  Statement  of  Knowledge. 

454-455.    Contents  and  Form.  , 

456.  Before  Whom  ^lade. 

457.  Jurat  , 

Division  II.     Signature. 

§  458.    Claim  must  be  Signed.  i 

459.  In  Case  of  Assigrnment.  i 

460.  Signature  by  Corporation.  i 

461.  Signature  by  Firm.  ! 

a 

Division  III.  Amendment. 

§  462.  During  Time  for  Filing  Claim.  ' 

463.  After  Expiration  of  Time  for  Filing  Claim. 

464-465.  Under  Direct  Statutory  Sanction. 

Division  IV.  Time  for  Filing. 

§  466-469.  Need  of  Filing  in  Time. 

470-473.  Premature  Filing. 

474-475.  When  Time  Begins  to  Run. 

476-479.  Completion  of  Contract. 

480-483.  Completion  of  Work  for  Which  Lien  is  Claimed. 

484.  Completion  of  Subcontract. 

485,  Acceptance  of  Work. 

486-487.  Unnecessary  Delay  and  Trivial  Imperfectiona. 

488-489.  Constructive  Completion. 

490.  Continuous  Employment. 

491-492.  Maturity  of  Debt. 

493-494.  Computation  of  Time.  * 

495.  Filing  after  Death  of  Party. 

Division  V.    Effect  of  Filing  Claim. 
§  496-497.    In  General. 

498.  Effect  as  Notice. 

499.  Limiting  Claimaut*s  Recovery. 

500.  Limiting  Extent  of  Lien. 

501.  Confining  Proof  as  to  Time. 
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Division  V.    Effect  of  Filing  Claim— Cont'd. 

S  502-503.    Concluding  Claimant  &b  to  Terms  of  Contract 
504.    Right  to  File  a  Second  Claim. 

Division  YI.    Duties  of  Recordino  Officer. 

S  505.    Recording,  Abstracting,  and  Indexing. 

506.    In  What  Book  to  be  Recorded. 


Division  I.     Verification. 

Need  of  Verification. 

§  450.  It  is  a  general,  if  not  universal,  rule  that  claims  for  liens 
must  be  verified  by  aflBdavit.^  Failure  to  verify  as  required  by  stat- 
ute is  a  fatal  defect.*  The  usual  and  proper  form  is  to  incorporate 
all  the  necessary  allegations  in  the  claim  proper,  and  append  to  this 
an  affidavit  verifying  the  statements  of  the  claim  in  the  form  used 
in  verifying  pleadings.  But  it  has  been  held  that,  where  all  the  al- 
legations necessary  to  a  good  claim  are  included  in  an  affidavit,  the 
affidavit  alone  is  a  sufficient  claim,*  and  even  that  a  claim  which  is 
merely  a  notice  of  intention  to  claim  a  lien,  and  which  is  signed  and 
sworn  to  without  any  formal  affidavit  being  attached  to  it,  is  good.* 
The  verification  must  be  made  before  the  claim  is  filed  for  record. 
Thus,  under  a  statute  requiring  a  person  wishing  to  avail  himself 

1  In  New  York  no  verification  was  necessary  in  actions  under  the  mechan- 
ic's lien  law  instituted  before  the  passage  of  the  amendment  of  1855.  Fol^ 
V.  Gough,  4  B.  D.  Smith  (N.  Y.)  724. 

2  Chandler  v.  Hanna,  73  Ala.  390;  Rice  v.  Carmichael,  34  Pac.  1010,  4 
Colo.  App.  84;  McDonald  v.  Rosengarten,  25  N.  E.  429,  134  lU.  126,  and  35 
111.  App.  71;  Newman  v.  Brown,  27  Kan.  117;  Hentig  v.  Sperry,  17  Pac.  42, 
38  Kan.  459;  Martin  v.  Burns,  39  Pac.  177,  54  Kan.  041;  Lindsay  v.  Huth, 
42  N.  W.  358,  74  Mich.  712;  Colman  v.  Goodnow,  29  N.  W.'  338,  36  Minn.  9; 
Cream  City  Furniture  Co.  v.  Squier  (Com.  PI.)  21  N.  Y.  Supp.  972;  Egolf  v. 
Cassdberry,  14  Pa.  Co.  Ct.  R.  87;  Snyder  v.  Leathere,  31  Leg.  Int.  404. 

3  Bethell  v.  Bethell,  17  Pac.  813,  39  Kan.  230. 

4Kezartee  v.  Marks,  16  Pac.  407,  15  Or.  529.  The  statute  under  which 
this  case  was  decided  required  the  claim  to  be  filed  with  the  county  clerk, 
'*which  claim  shall  be  verified  by  the  oath  of  himself,  or  some  other  person 
haying  knowledge  of  the  facts."  It  is  held  in  Virginia  that  a  statute  re- 
quiring mechanics'  liens  to  be  verified  by  the  oath  of  the  claimant  is  satisfied 
where  a  notary  public  certifies  that  the  claimant  "made  oath  to  the  correct- 
ness of  the  account"     Taylor  v.  Netherwood,  20  S.  E.  888,  91  Va.  88. 
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thereof  to  file  with  the  county  recorder  a  statement  signed  and  sworn 
to  by  claimant,  and,  if  a  subcontractor,  to  serve  a  copy  thereof  on  the 
owner  at  or  before  the  time  of  filing,  it  was  held  that  the  filing  of  a 
subcontractor's  unverified  claim,  of  which  a  copy  was  served  on  the 
owner,  and  which  was  afterwards  verified,  without  notice  to  the  own- 
er, by  withdrawing  the  claim,  verifying  it,  and  refiling  it,  established 
no  lien.'*  And  where  a  verified  claim  was  altered  after  filing  by  in- 
serting the  owner's  name  and  changing  the  form  of  the  signature,  and 
no  new  verification  was  made,  it  was  held  that  the  claim  as  altered 
was  not  verified,  and  was  therefore  invalid.*  In  South  Dakota  fail- 
ure to  verify  the  claim  filed  for  a  mechanic's  lien  postpones  the  lien 
as  to  purchasers  of  the  property  in  good  faith,  but  not  as  to  one  who, 
with  notice  thereof,  takes  a  quitclaim  deed  to  the  property, "^ 

By  Whom  Made. 

§  451.  Ordinarily  the  claim  w^ill  be  verified  by  the  claimant  him- 
self, but  this  is  not  essential  unless  the  statute  so  declares.  A  stat- 
ute simply  requiring  the  claim  to  be  "verified  by  affidavit"  is  suflB- 
ciently  complied  with  if  the  verification  is  made  by  an  agent  or  em- 
ploy^ of  the  claimant.^  And  a  statute  requiring  a  subcontractor's 
claim  to  be  verified  "by  his  affidavit"  allows  such  a  claim  to  be  veri- 
fied by  the  subcontractor's  agent  who  has  positive  knowledge  of  the 
facts.®  So,  too,  the  words  of  a  mechanic's  lien  law,  "any  person  en- 
titled to  a  lien  under  this  act,"  will  not  be  construed  to  preclude  an 
agent  of  the  party  entitled  to  the  lien  from  making  the  oath  to  the 
claim.^®  And  under  a  statute  which  provides  that  a  lien  claim  may 
be  verified  by  the  claimant  or  some  other  person,  the  verification  may 
be  made  by  an  attorney  for  a  foreign  corporation,  though  not  specially 

■ 

6  Rice  v.  Carmichael,  34  Pac.  1010,  4  Colo.  App.  84. 
«  Newman  v.  Brown,  27  Kan.  117. 

7  Hm  V.  Building  Co.  (S.  D.)  60  N.  W.  752. 

8  Hugg  V.  Hintrager,  45  X.  W.  1035,  80  Iowa,  359;  Delahay  v.  Goldie,  17 
Kan.  204;  Sharon  Town  Co.  v.  Morris,  18  Pac.  230,  39  Kan.  377;  Gretft 
Western  Manuf  g  Co.  v.  Hunter,  16  N.  W.  759,  15  Neb.  32. 

0  FuUerton  v.  Leonard,  52  N.  W.  325,  3  S.  D.  118. 

10  Williams  v.  Webb,  2  Disn.  (Ohio)  430,  foHowed  by  Great  Western  Manuf'g 
Co.  V.  Himter,  10  N.  W.  750,  15  Neb.  32. 
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authorized  so  to  do  by  his  appointment.^*  A  claim  by  a  corporation 
may  be  verified  by  one  of  its  officers,*  =  and  a  claim  by  a  firm  may  be 
verified  by  one  of  the  partners.*'  It  has  been  held  in  Montana  that 
an  affidavit  to  a  claim  filed  by  a  corporation,  signed,  "M.  Co.,  by  M., 
Asst.  Mgr.,"  is  sufficient,  when  its  terms  show  that  it  is  the  individual 
expression  and  affirmation  of  M.  from  his  own  personal  knowledge.** 
In  Canada,  where  a  lien  claimant  has  assigned  his  lien  before  register- 
ing his  claim,  the  claim  should  be  verified  by  the  assignee.**^  A  gen- 
eral statute  requiring  execution  of  written  instruments  to  be  proved 
by  the  affidavit  of  a  subscribing  witness  before  they  can  be  recorded 
does  not  apply  to  a  claim  for  mechanic's  lien  duly  verified  by  the 
claimant.*® 

Verification  on  Information  and  Belief. 

§  452.  It  has  been  said  that  an  affidavit  verifying  a  mechanic's 
lien  claim  must  be  sworn  to  positively.*^  And  under  a  statute  re- 
quiring the  verification  of  a  mechanic's  lien  to  be  "to  the  effect  that 
the  statement  contained  in  the  claim  is  true  to  the  knowledge  of  the 
person  making  the  same,"  a  verification  on  knowledge,  information, 
and  belief  is  insufficient.**    But  where  the  statute  allows  the  claim 

11  MeoLanlcs*  Mill  &  Lumber  Co.  v.  Denny  Hotel  CJo.  of  Seattle  (Wash.) 
32  Pac.  1073. 

12  Globe  Iron  Roofing  &  Corrugating  Co.  v.  Thatoher,  6  South.  306,  87 
Ala.  458. 

13  Deatherage  v.  Woods,  14  Pac.  474,  37  Kan.  59;  Sharon  Town  Oo.  v. 
Morris,  18  Pac.  230,  39  Kan.  377;  Cunningham  v.  Barr,  25  Pac.  583,  45  Kan. 
158;   Garland  v.  Hickey,  43  N.  W.  832,  75  Wis.  178. 

1*  Montana  Lumber  &  Manufg  Co.  v.  Obelisk  Mining  &  Concentrating  Co., 
37  Pac.  897,  15  Mont.  20. 

15  Grant  t.  Dunn,  3  Ont.  376. 

i«  Murphy  v.  Valk,  0  S.  E.  101,  30  S.  C.  202. 

17  Dorman  v.  Crozier,  14  Kan.  227;  McElwee  v.  Sandford,  53  How.  Prac. 
(N.  T.)  89.  Under  a  statute  requiring  a  claim  for  a  mechanic's  lien  to  be 
v^fled  by  the  claimant,  or  some  person  having  knowledge  of  the  facts,  an 
affldaylt  by  claimants  that  the  account  is  correct  and  true,  ''to  the  best  of 
their  knowledge  and  belief,"  is  insufficient.  Florence  Bldg.  &  Inv.  Ass'n  v. 
Schall  (Ala.)  18  South.  108. 

It  Ohilds  V.  Bostwlck,  12  Daly  (N.  Y.)  15,  65  How.  Prac.  (N.  Y.)  146. 
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to  be  "verified  by  the  oath  of  the  claimant  or  his  attorney  to  the  effect 
that  the  same  is  true,"  a  verification  to  the  best  of  the  affiant's  knowl- 
edge and  belief  is  good.^*  And  under  a  statute  which  requires  the 
verification  of  a  notice  of  mechanic's  lien  to  be  to  the  effect  that  the 
statements  are  true  to  the  ^^knowledge  or  information  and  belief 
of  affiant,  a  verification  that  the  statements  in  the  notice  are  true  to 
the  "knowledge,  information,  and  belief  of  affiant  is  sufficient.**  A 
lien  claim,  good  on  its  face,  cannot  be  attacked  by  proof  that  the  per- 
son who  verified  it  had  no  personal  knowledge  of  the  facts  therein  al- 
leged." 

Statement  of  EnoT^ledge. 

§  453.  A  verification  of  a  claim  for  a  mechanic's  lien  is  sufficient  if 
it  states  that  the  claim  "is  true,"  without  adding,  of  affiant's  "own 
knowledge,"  since  the  presumption  is  that  an  affiant  who  swears  with- 
out qualifying  words  swears  upon  his  own  knowledge.'*  In  Kansas, 
an  affidavit  of  verification,  made  by  an  agent  "according  to  the  best 
of  his  knowledge  and  belief,"  without  showing  that  he  had  any  knowl- 
edge on  the  subject,  is  not  sufficient;**  but  in  Washington  such  a 
verification  would  be  good.**  In  Alabama,  under  a  statute  requir- 
ing a  claim  for  mechanic's  lien  to  be  verified  by  the  oath  of  the  claim- 
ant, ''or  some  other  person  having  knowledge  of  the  facts,"  an  affi- 

i 

davit  to  a  daim  for  a  mechanic's  lien,  that  "the  foregoing  statement 
is  true  as  to  the  best  of  the  affiant's  knowledge  and  belief,"  without 
showing  that  affiant  had  a  knowledge  of  the  facts  set  forth,  is  in- 
sufficient, when  made  by  the  claimant  himself,**  but  is  good  when 

10  Grey  v.  Vorhis,  8  Hun  (N.  Y.)  612;  Finley  v.  West,  51  Mo.  App.  509. 
The  claim  of  a  mechanic's  Hen  may  be  verified  on  information  and  belief. 
Chapman  v.  Brewer,  62  N.  W.  320,  43  Neb.  890. 

20  Kealey  v.  Murray,  15  N.  Y.  Supp.  403,  61  Hun,  619. 

21  Ward  V.  Kllpatiick,  85  N.  Y.  417;  Leftwich  Lumber  Co.  v.  Florence 
Mutual  Building  Loan  &  Savings  Ass'n  (Ala.)  18  South.  48. 

22  Arata  v.  TeUurlum  Gold  &  Silver  Min.  Co.,  4  Pax;.  195,  65  Cal.  340. 
s3i>orman  v.  Crozier,  14  Kan.  227.     It  has  been  held  in  New  York  that 

the  verification  must  be  true  to  the  knowledge  of  the  person  making  it,  not 
"'to  the  best  of  his  knowledge."     Keogh  v.  Main,  50  N.  Y.  Super.  Ct.  183. 

24  Dexter,  Horton  &  Co.  v.  Sparkman,  25  Pac.  1070,  2  Wash.  St.  lai. 

2&  Globe  Iron  Roofing  &  Corrugating  Co.  t.  Thatcher,  6  South.  36G,  87  Ala. 
458.  The  claimant  in  this  ease  was  a  corporation,  and  the  verification  was 
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made  by  some  other  person.^®  Under  a  statute  requiring  that  the 
verification  of  a  claim  of  nieehanie's  lien  shall  be  "to  the  effect  that 
affiant  believes  the  same  to  be  true,"  a  verification  stating;  that  the 
claimant  "has  road  the  foi-egoing  notice,  knows  the  contents  thereof, 
that  said  claim  is  just  and  correct,"  is  sufficient.^^  In  Minnesota,  the 
verification  of  a  lien  claim  by  the  claimant,  "that  he  had  knowledge 
of  the  facts  therein  stated,  and  that  the  same  were  true,"  is  suffi- 
cient.^* 

Contents  and  Form. 

§  454.  The  contents  and  form  of  the  affidavit  of  verification  differ 
in  different  states.  The  general  rule  is  that  it  should  ccmtain  a 
sworn  affirmation  of  all  the  essential  elements  of  the  claim.  Under 
a  statute  providing  that  it  shall  be  construed  liberally,  and  that  a 
substantial  compliance  with  its  provisions  shall  be  sufficient  for  the 
validity  of  the  liens  therein  provided  for,  the  fact  thjat  a  verification 
of  a  claim  of  lien  is  not  full  and  complete  constitutes  but  a  mere  ir- 
regularity, which  is  waived  by  a  failure  to  object  to  it.^°  A  claim  of 
lien  subscribed,  "Williams  &  WTiitmore,"  followed  by  a  form  of  ver- 
ification, viz.:    " ,  being  duly  sworn,  deposes  and  says  that  he 

is  one  of  the  persons  named  as  Williams  and  Whitmore  in  the  fore- 
going claim  of  lien.  ♦  ♦  ♦  [Signed]  A.  C.  Williams," — has  been 
held  sufficient  to  show  that  Williams,  of  Williams  &  Whitmore,  was 
the  affiant.^^  Under  a  statute  declaring  that  every  lien  claimant,  in 
order  to  obtain  a  lien,  must  file  a  statement  "setting  forth  the  times 
when  such  material  was  furnished,  or  labor  performed,  verified  by  affi- 
davit," an  affidavit  stating  that  the  claimant  "has  performed  the 
labor,  and  furnished  the  materials,  set  forth  in  the  above  state- 
ment," is  not  a  sufficient  verification  to  sustain  a  lien,  since  it  does 
not  verify  the  dates  given  in  the  statement^ ^     Hut  in  Minnesota  it 

made  on  Its  behalf  by  one  of  It^  officers.  This  the  court  treated  as  in  effect 
a  yeriflcation  by  the  claimant. 

"  Cook  v.  Brick  Co.,  12  South.  918,  98  Ala.  409. 

2T  Johnston  v.  Harrington,  31  Pac.  31G,  5  Wash.  73. 

28  Xordine  v.  Knutson  (Minn.)  64  N.  W.  565. 

2»  Boyd  V.  Baasett.  16  N.  Y.  Supp.  10,  61  Hun,  624. 

80  San  Diego  Lumber  Co.  v.  Wooldredge,  27  Pac.  431,  90  Cal.  574. 

a  1  McDonald  v.  Rofiengarten,  25  N.  E.  429,  134  Bl.  126,  affirming  35  111. 
App.  71;  A.  R.  Beck  Lumber  Co.  v.  Halsey,  41  111.  App.  349. 
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is  held  that,  although  an  affidavit  for  a  mechanic's  lien  does  not  state 
in  the  language  of  the  form  prescribed  by  the  statute  that  "the  ma- 
terial was  furnished  at  the  time  in  said  [annexed]  account  men- 
tioned," it  is  sufficient  if  it  otherwise  appears  that  the  materials  were 
furnished  at  such  timep.*^^  In  a  case  in  Iowa  it  appeared  that  the 
claim  filed  was  verified  by  aji  affidavit  which  stated  that  the  affiant 
was  the  agent  of  C.  Lamb  &  Son,  that  he  made  a  contract,  etc,  and 
that  there  "was  due  and  owing  him  thereon  the  sum  of,"  etc,  for 
which  he  claimed  a  lien.  It  was  held  that  this  claim  was  sufficient 
to  sustain  a  lien  in  favor  of  C.  Lamb  &  Son,  the  fair  meaning  of  the 
affidavit  being  that  the  affiant  contracted  as  agent  of  C.  Lamb  & 
Son,  that  he  claimed  a  lien  as  such  agent,  and  that  the  money  was  due 
him  in  that  capacity.*'  In  Minnesota  the  affidavit  to  the  account  re- 
quired to  be  filed  and  recorded  to  perfect  a  mechanic's  lien  must  show 
that  the  labor  or  materials  for  which  the  lien  is  claimed  was  per- 
formed or  furnished  by  virtue  of  a  contract  or  agreement  with  the 
owner  of  the  building  or  with  his  agent,  since  in  that  state  it  is  nec- 
essary for  the  record  to  show  a  prima  facie  right  to  a  lien.^*  Fail- 
ure of  the  affiant  to  sign  the  affidavit  does  not,  in  Missouri,  in- 
validate the  verification.'*  The  affidavit  need  not  repeat  the  names 
of  the  owner  and  the  contractor  when  they  are  already  given  in  the 
claim  proper.'"  An  affidavit  which  states  "that  just  credits  have 
been  given,"  instead  of  following  the  language  of  the  statute  that 
"all  just  credits  have  been  given,"  is  good,  since  the  exact  words  of 
the  statute  need  not  appear  in  the  affidavit.'^  An  affidavit  bv  i 
agent  need  not  allege  the  agency."  In  a  case  in  Nebraska  it  a}»- 
peared  that  the  oath  attached  to  an  "account  of  the  items"  for  ma 
terial  furnished,  and  for  which  a  lien  was  claimed,  recited  that  "J. 
A.  B.,  being  first  duly  sworn,"  etc.,  and  was  signed,  "Capital  City 
Planing  Mills.  Per  J.  A.  13.,  Sec'y."  The  account  of  the  items  was 
headed :    "M.,  to  Capital  City  Planing  Mills,  Dr."    It  was  held  that 

82  St.  Paul  &  M.  Pressed-Brlck  Co.  v.  Stout,  47  N.  W.  974,  46  Minn.  327. 
38  Lamb  v.  Hanneman,  40  Iowa,  41. 

84  Clark  V.  Schatz,  24  Minn.  300. 

85  Laswell  v.  Presbyterian  Church,  46  Mo.  279. 

86  Leisse  v.  Schwartz,  6  Mo.  App.  413. 

87  Schroeder  v.  Mueller,  33  Mo.  App.  28. 

88  Missouri  Valley  Lumber  Co,  v.  Weber,  43  Mo.  App.  179;    McLaughlin 
V.  Schultz,  28  S.  W.  755,  125  Mo.  469. 
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it  sufficiently  appeared  that  the  lien  was  claimed  by  the  Capital  City 
Planing  Mills^  and  not  by  J.  A.  B.,  and  there  was  a  substantial  com- 
pliance with  the  statute  providing  for  an  account  verified  under 
oath.«» 

§  455.  A  bill  of  particulars  being  referred  to  in  a  statement  of 
the  claim  as  being  annexed  thereto,  and  the  statement  being  veri- 
fied as  true,  the  reference  to  the  statement  in  the  affidavit  is  a  sub- 
stantial and  sufficient  compliance  with  an  act  requiring  the  bill  of 
particulars  to  be  verified  by  the  oath  of  the  claimant*®  Under  a 
statute  declaring  that  claims  of  mechanics'  liens  shall  contain  a 
statement  of  the  claimant's  demand,  the  name  of  the  owner  or  re- 
puted owner,  the  name  of  the  person  by  whom  he  was  employed  or 
to  whom  he  furnished  the  material,  a  statement  of  the  terms,  time, 
and  conditions  of  the  contract,  and  a  description  of  the  property  to 
be  charged,  "which  claim  must  be  verified"  by  the  oath  of  claimant 
or  some  other  person,  it  has  been  held  that  a  veiification  to  a  claim 
containing  all  the  above  statements  is  insufficient  when  it  declares 
that  the  "abstract  of  indebtedness  mentioned  and  described  in  the 
foregoing  notice  is  true  and  correct/'  since  this  applies  to  only  one  of 
the  statements.*^  So,  too,  it  has  been  held,  under  a  statute  requir- 
ing the  claim  to  be  verified  in  the  same  manner  as  a  pleading,  that 
an  affidavit  merely  stating  that  "the  foregoing  statement  of  the  bal- 
ance due"  is  true  is  not  sufficient,  since  it  does  not  verify  the  allega- 
tions of  the  claim  as  to  the  making  of  the  contract,  the  ownership  of 
the  property,  and  the  location  of  the  premises.*'  But  where  the 
statute  provides  for  a  verification  of  the  claim  of  lien  "to  the  effect 
that  the  statements  therein  contained  are  true,"  an  affidavit  of  the 
claimant  that  he  knew  the  contents  of  the  claim,  and  that  the  same 
were  true,  without  expressly  alleging  that  its  statements  are  true, 
is  good.**  A  verification  of  the  claim  of  lien,  reciting  that  the  state- 
ments therein  contained  are  true  to  affiant's  knowledge  "or"  informa- 
tion and  belief,  exactly  following  the  words  of  the  statute,  is  suffi- 

«»  Henry  &  Coats  worth  Co.  v.  Bond,  55- N.  W.  643,  37  Neb.  207, 

40  Whitenack  v.  Noe,  11  N.  J.  Eq.  321. 

41  Minor  v.  MarshaU  (N.  M.)  27  Pac.  481. 

*2  Conklin  v.  Wood,  3  E.  D.  Smith  (N.  Y.)  662. 
4s  Schwartz  v.  AUen  (Super.  Buff.)  7  N.  Y.  Supp.  5. 
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cient.**  And  v/liere  a  claim  shows  a  certain  amount  due  after  de- 
ducting all  **iu8t"  credits  and  offsets,  a  verification  reciting  that  the 
lien  claim  is  "true'*  is  a  sufficient  compliance  with  the  statutory  re- 
quirement that  the  verification  state  that  the  daim  is  "just"**  In 
a  Canadian  case  it  appeared  that  the  affidavit  referred  to  the  claim  as 
annexed,  and  as  marked  "A."  The  claim  was  in  fact  annexed  to  the 
affidavit,  but  it  was  not  so  marked.  It  was  held  that  the  error  was 
immaterial,  and  that  the  affidavit  sufficiently  identified  the  claim.** 
A  Verification  of  a  claim  of  mechanic's  lien,  which  states  that  affiant 
knows  the  contents  thereof,  and  believes  the  same  to  be  "true,"  is 
not  invalidated  by  the  use  of  the  word  "true"  instead  of  "just,"  as 
provided  by  statute.*^  And  objections  to  a  mechanic's  lien  claim 
that  the  verification  states  that  the  facts  stated  therein  are  true,  in- 
stead of  that  the  claim  is  true,  and  that  a  certain  person  is  the  owner 
•of  the  "premises"  instead  of  the  'building,"  are  frivolous.*^ 

■ 

Before  Whom  Made. 

§  45G.  The  verification  may  be  sworn  to  before  any  officer  au- 
thorized to  administer  oaths;  *"  as,  a  notary  public,*®  a  clerk  of  a  court 
of  record, *^^  or  a  county  recorder/*  The  fact  that  the  officer  by  whom 
the  oath  is  administered  acts  as  attorney  for  the  claimant  in  the  suit 
to  foreclose  the  lien  doej?  not  invalidate  the  verification.*'    And,  as  a 

**  Moore  v.  Mcr^ughlin,  21  N.  Y.  Supp.  55,  66  Hun,  133;  Cunningham  v. 
Doyle  (Com.  PI.)  25  N.  Y.  Supp.  476;  Staubsandt  v.  Lennon,  22  N.  Y.  Supp. 
544,  3  MUc.  Rep.  90. 

*5  Fairhaven  Land  Co  v.  Jordan,  32  Pac.  729,  5  Wash.  729. 

46  Currier  v.  Friedrick,  22  Grant  (U.  C.)  24:?. 
'^'  SaiTtter  v.  ^IcDoimld,  40  Pac.  418,  12  Wash.  27. 

♦s  Corbett  T.  Chambers.  41  Pac.  873,  109  Cal.  178. 

49  A»n*lle  V.  Kohn,  19  Pac.  97,  1(>  Or.  363. 

50  Carr  v.  Hoo|>er,  29  Pac.  398,  48  Kan.  253;  Sullivan  ▼.  HaH,  48  N.  W. 
646,  80  Mich.  7;  Wood  v.  Railway  Co.,  44  N.  W.  308,  42  *Mlnn.  411;  Ptaelpe- 
Biijlow  Windmill  Co.  v.  Shay,  48  N.  W.  80G,  32  Neb.  19. 

01  Cunningham  v.  Ban*,  25  Pac.  583,  45  Kan.  158;  Bucher  y.  TborapflKm 
.<N.  M.)  32  Pac.  498. 

5  2  Arrington  v.  Wittenberg.  12  Nev.  99. 

5  3  McDonald  v.  WMUis,  9  N.  E.  835,  143  Maafi.  452;    Carr  v.  Hooper,  29 

Pac.  398,  48  Kan.  253.     An  atfidavlt  for  a  mechanic's  lien,  sworn  to  before 

:  a  proper  person,  is  not  rendered  invalid  because  also  sworn  to  before  a  person 
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general  rule,  the  fact  that  such  oath  was  taken  before  a  notary  pub- 
lic of  another  state  cannot  affect  the  validity  of  the  lien  founded 
thereon.**  But  in  Alabama^  under  a  statute  requiring  the  claim  to- 
be  verified,  but  not  stating  that  such  verification  might  be  made  out- 
side the  state,  it  was  held  that  a  verification  sworn  to  before  a> 
notary  public  of  another  state  was  invalid,  it  not  being  shown  that 
the  laws  of  such  other  state  authorized  notaries  to  administer  oaths.** 
In  Nebraska  a  claim  of  a  mechanic's  lien,  verified  by  a  notary  public 
acting  outside  of  the  county  for  which  he  is  commissioned,  is  fatally 
defective.**  But  since  a  notary  public,  under  the  laws  of  Michigan^ 
is  a  state  officer,  whose  official  acts  are  not  confined  to  the  county 
where  he  resides,  a  claim  for  a  lien,  sworn  to  before  a  Michigan  no- 
tary, is  not  invalid  because  it  fails  to  show  the  county  where  the  oath 
was  administered.  °^ 

Jurat. 

§  457.  The  courts  have  been  loth  to  declare  a  mechanic's  lien' 
invalid  on  account  of  mistake  by  the  officer  before  whom  the  verifica- 
tion is  made.  Accordingly,  informalities  in  the  jurat  do  not  vitiate, 
if  there  is  enough  left  to  show  that  an  oath  was  administered.  Thus, 
where  a  claim  for  a  mechanic's  lieji  was  verified  before  the  clerk 
of  the  court,  who  signed  his  name  to  the  jurat,  adding  the  word 

who  afterwards  became  deponent's  attorney  in  the  suit,  even  if  void  so  far 
as  the  latter  oath  Is  concerned.  McMonegal  v.  Wilson,  01  N.  W.  405,  lOS^^ 
Mich.  264. 

84  Phelps-Biglow  WIndmiU  Co.  v.  Shay,  48  N.  W.  896,  32  Neb.  19;  Duggan- 
v.  Logging  Co.,  38  Pac.  850,  10  Wash.  84;  Wood  v.  Railway  Co.,  44  N.  W. 
308,  42  Minn.  411.  In  the  latter  case  the  court  say:  **A  public  notary  is 
considered  not  merely  as  an  officer  of  the  country  where  he  is  appointed,  but 
as  a  kind  of  international  officer,  whose  official  acts  performed  in  the  state 
for  which  he  is  appointed  are  recognized  as  authoritative  the  world  over." 
In  Illinois  an  affidavit  sworn  to  before  a  foreign  notary  should  show  on  its 
face  that  the  notary  was  authorized  to  administer  oaths.  So  held  in  cases 
not  involving  mechanics'  liens.  Smith  v.  Lyons,  80  III.  GOO;  Ferris  v.  Bank, 
41  N.  E.  1118,  158  III.  237. 

B9  Chandler  v.  Hanna,  73  Ala.  300.  It  was  said  in  this  case  that  the  pre- 
sumption was  that  such  notary  only  had  power  to  authenticate  commorciar 
instruments  according  to  the  general  commercial  law. 

6«  Byrd  v.  Cochran,  58  N.  W.  127,  39  Neb.  109. 

67  SuUivan  v.  Hall,  48  N.  W.  G46,  86  Mich.  7.  This  was  the  case  of  a 
logger's  lien. 
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"Clerk,"  the  venne  showing  the  county  and  the  court,  the  verifica- 
tion was  not  defective,  as  failing  to  give  the  full  oflQcial  title  of  the 
oflBcer,  the  statement  being  one  required  by  law  to  be  filed  with 
him/^  And  in  Massachusetts,  a  justice,  in  signing  a  jurat,  under  a 
statute  providing  that  the  statement  of  account  of  one  claiming  a  me- 
chanic's lien  shall  be  subscribed  and  sworn  to,  need  not  add  to  his 
signature  the  title  of  his  office/®  The  fact  that  a  notary  public,  be- 
fore whom  a  claim  of  mechanic's  lien  is  verified,  fails  to  add  after  his 
official  signature  the  date  of  expiration  of  his  commission,  does  not 
render  such  lien  void,  where  the  statute  requiring  such  addition  on 
the  part  of  the  notary  does  not  attempt  to  avoid  the  aflSdavit  on  ac- 
count of  such  omission,  but  simply  subjects  the  notary  to  a  penalty 
therefor. ®®  And  the  notary's  failure  to  state  his  place  of  residence 
is  not  a  fatal  defect  in  states  where  lien  claims  are  amendable,  even 
though  the  statute  require  the  residence  to  be  stated.**  In  ca^e  of 
a  verification  made  out  of  the  state,  a  stricter  rule  is  sometimes  en- 
forced. Thus,  an  afiidavit  verifying  a  claim  of  mechanic's  lien,  taken 
in  Pennsylvania,  to  be  used  in  Minnesota,  the  venue  of  which  is  a 
certain  county  in  Pennsylvania,  and  which  merely  shows  that  it 
was  sworn  to  before  "T.  W.  Taylor,  Clerk,  Q.  S.,"  with  a  seal  stamped 
"Quarter  Sessions  Court.*'  is  insufficient,  since  the  affidavit  should 
show  on  its  face  both  the  official  character  of  the  officer  before 
whom  it  is  sworn  to,  and  his  authority  to  administer  oaths.'*  But 
an  affidavit  of  verification,  sworn  to  before  a  notary  in  another  state, 
and  authenticated  by  his  official  seal,  is  sufficient,  since  the  acts  of 
foreign  notaries  authenticated  in  that  way  are  usually  accepted  as 
legal.**  A  verification  before  a  notaiy  who  does  not  attach  his  offi- 
cial seal  thereto,**  or  who  does  not  sign  it,**  is  invalid.    And  under 

■»  Wetmore  v.  Marsh,  47  N.  W.  1021,  81  Iowa,  677. 

B»  Jackman  v.  City  of  Gloucester,  9  N.  E.  740,  143  Mass.  380. 

•0  Phelps-Biglow  WindmiU  Co.  v.  Baker,  30  Pac.  472,  49  Kan.  434. 

«i  SuUivan  v.  Treen  (Wash.)  43  Pac.  38. 

«2  Hickey  v.  CoUom,  50  N.  W.  918,  47  Minn.  565. 

«8  Wood  V.  Railway  Co.,  44  N.  W.  308,  42  Minn.  411. 

«4  Gates  V.  Brown,  25  Pac.  914,  1  Wash.  St.  470;  Stetson  &  Post  MIU  Co. 
V.  McDonald,  32  Pac.  108.  5  Wash.  498;  FInane  v.  Hotel  Co.,  5  Pac.  725, 
8  N.  M.  256;  HiU  v.  Building  Co.  (S.  D.)  00  N.  W.  752. 

•5  Hill  V.  Building  Co.  (S.  D.)  60  X.  W.  752;  Finane  v.  Hotel  Co.,  5  Pac. 
725,  3  N.  M.  256.     It  has  heen  held  in  Missouri,  however,  that  the  officer's 
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the  Minnesota  statutes  requiring  the  register  of  deeds  to  affix  his 
seal  to  all  documents  requiring  his  official  signature,  except  certifi- 
cates indorsed  on  recorded  instruments,  a  claim  sworn  to  before  the 
register  of  deeds,  whose  signature  is  not  authenticated  by  his  official 
seal,  is  insufficient  to  preserve  the  lien.*'  A  claim  without  any  jurat 
at  all  is  insufficient,  even  though  it  has  in  fact  been  sworn  to.®^ 

Division  IE.    Signature. 

Claim  must  be  Signed. 

§  458.  The  claim  should  be  signed  by  the  claimant,  or  by  some 
one  in  his  behalf.  Failure  to  sign  invalidates  the  claim.'*  And 
the  name  of  a  lien  claimant  at  the  top  of  his  bill,  though  made  with 
his  own  hand,  is  not  a  sufficient  compliance  wth  a  statutory  provi- 
sion that  the  claim  shall  be  subscribed  by  the  lien  claimant,  as  well 
as  sworn  to,  before  it  is  filed  for  record.®'  A  signature  by  the  claim- 
ant to  the  affidavit  of  verification  is  a  sufficient  signing  of  the  claim,^® 
though  it  is  undoubtedly  the  better  practice  to  sign  both.  Signature 
may  usually  be  made  by  agent.  Under  a  statute  providing  that  a 
claim  may  be  subscribed  and  sworn  to  by  some  one  on  behalf  of  the 
claimant,  a  claim  signed  by  a  third  person  without  authority  is  suffi- 
cient if  ratified  by  the  claimant.'^    Bringing  suit  to  foreclose  the 

omission  to  sign  tlie  Jurat  does  not  iDvalidate  tlie  lien.  Flnley  v.  West,  51 
Mo.  App.  569.  And  there  is  a  dictum  to  the  same  effect  in  Jaclcman  v.  City 
of  Gloucester,  0  N.  E.  740,  143  Mass.  380. 

o»  Colman  v.  Goodnow,  29  N.  ^^^  338.  36  Minn.  9. 

«T  McGillivray  v.  District  Tp.  of  Barton  (Iowa)  65  N.  W.  974. 

«8  Stout's  Adnrr  v.  Golden,  9  W.  Va.  231;  Hentig  t.  Speriy,  17  Pac.  42, 
38  Kan.  459;  Wetenkamp  v.  Billigb,  27  111.  App.  585.  But  the  requirement 
that  the  claim  shall  be  verified  by  oath  of  the  claimant,  or  some  other  person 
having  knowledge  of  the  facts,  does  not  mean  that  such  verification  shall 
be  signed  by  the  claimant,  or  such  other  person.  Alnslie  v.  Kohn,  19  Pac. 
97,  16  Or.  363. 

«»  Stratton  v.  Shoenbar  (Me.)  10  Atl.  446. 

7  0  Hicks  V.  Murray,  43  Cal.  515;  Deatherage  v.  Woods,  14  Pac.  474,  37 
Kan.  59;  Moore  v.  McLaughlin,  21  N.  Y.  Supp.  55,  66  Hun,  133.  Contra 
Mayes  v.  Ruffners,  8  W.  Va.  384. 

7iBatchelder  v.  Hutchinson,  37  N.  E.  452,  161  Mass.  462.  An  objection 
that  a  mechanic's  lien  claim  was  not  made  or  filed  by  the  claimant  should 
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claim  is  a  ratification.^*  Where  the  statute  allows  the  claim  to  be 
signed  by  the  claimant  or  his  agent,  a  signature  by  his  attorney  at 
law  is  sufficient,"  if  the  claimant  either  authorizes  or  ratifies  it 
A  claim  signed  by  an  agent  need  not  state  the  agency.^* 

In  Case  of  Assignment. 

§  459.  Where  an  assignment  made  before  the  claim  ia  filed  is  not 
I'ecognized  as  passing  title/ '^  and  also  where  such  an  assignment  is 
made  merely  as  collateral  security,"'  the  lien  claim,  should  be  filed 
by  the  assignor,  and  not  by  the  assignee.^^  Where  a  material  man 
takes  a  note  foi  the  amount  of  his  claim,  with  no  intent  to  release 
his  lien,  and  indorses  the  same,  he  retains  an  interest  which  entitles 
him  to  file  a  lien  in  his  own  name.^* 

Signature  by  Corporation. 

§  460.  A  claim  by  a  corporation,  signed  for  it  by  its  attorney, 
without  having  the  corporate  seal  attached,  is  suflSiciently  signed;** 
and  conversely  a  claim  which  merely  has  the  corporate  seal  at- 
tached, without  the  name  of  the  corporation  written  thereto,  is  not 
duly  signed.**  Where  the  name  of  the  corporation  is  correctly  stated 
in  the  body  of  the  claim,  an  error  in  the  signature,  which  is  not  mis- 
leading, does  not  vitiate.*^ 

be  overruled  when  it  appears  that  the  claimant  signed  the  claim,  and  gave 
it  to  another  to  file,  and  it  was  indorsed  by  the  recorder  as  filed  by  the  claim- 
ant.    Corbett  v.  Chambers,  41  Pac.  873,  109  Cal.  178. 

72  Donahoo  v.  Scott,  12  Pa.  St.  45. 

T«  Treusch  v.  Shrjock,  51  Md.  1G2;  Donahoo  v.  Scott,  12  Pa.  St.  45;  Heler 
y.  Meisch,  33  Mo.  App.  35.  In  the  latter  case  the  signature  was,  "Ed  L. 
Gottschalk,  Attorney  for  Plaintiff." 

T4  Missouri  Valley  Lumber  Co.  v.  Weber,  43  Mo.  App.  179. 

7  5  Brown  t.  I^ilway  Co.,  36  Mo.  App.  458;  McCrea  v.  Johnson,  37  Paa  902, 
104  Cal.  224. 

7  6  Pot\'in  T.  Hotel  Co.,  37  Pac.  320,  38  Pac.  1002,  and  9  Wash.  316. 

77  As  to  assignability  of  liens,  see  ante,  §§  9-12. 

78  HiU  v.  BuUdhig  Co.  (S.  D.)  60  N.  W.  752. 

70  Cary-Lombard  Lumber  Co.  v.  Fullen wider,  37  N.  E.  899,  149  111.  629. 

«o  Wetenkamp  v.  Billigh,  27  III.  App.  585. 

Bi  Mississippi  Planing  MiU  v.  Presbyterian  Church,  54  Mo.  520.     The  riglH 
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Sig^natore  by  Firm. 

§  461.  Where  the  lien  is  claimed  by  co-partners,  it  is  not  neces- 
sary that  each  partner  sign  the  claim.  A  signature  in  the  firm  name 
is  sufficient.**  Such  signature  may  be  made  for  the  firm  by  one  of 
the  co-partners,*^  or  by  a  third  person,  duly  authorized  by  the  firm.'* 
Where  the  claim  read,  "We,  B.,  W.,  and  E.,  co-partners  under  the 
name  of  B.,  E.  &  Co.,"  but  was  signed  by  the  true  name  of  the  firm, 
B.,  W.  &  Co.,  it  was  held  that  the  lien  was  not  invalidated.**  Where 
one  member  of  a  firm  dies  between  the  accrual  of  the  lien  and  the 
filing  of  the  claim,  the  claim  may  be  signed  by  the  survivor  in  his 
own  name  as  surviving  partner.** 

Division  III.     Amendment. 

During:  Time  for  Filing  Claim. 

§  462.  Whether  a  defective  claim  may  be  amended,  in  the  ab- 
sence of  any  express  statutory  provision  on  that  point,  depends  some- 
what on  when  the  attempt  to  amend  is  made.  If  the  amendment  is 
sought  before  expiration  of  the  time  for  filing  the  original  claim,  it 
will  be  allowed.*^  The  theory  is  that  filing  a  void  claim  does  not  de- 
name  of  the  clalinant  In  tbJs  case  was  the  ''Mississippi  Plauing-MlU  Company  of 
St  Louis,"  and  the  signature  read,  "Mississippi  Planing-MiU  (Company." 

In  a  case  in  Kansas  tlie  claimant  was  designated  in  the  claim  as  the  ^'Chicago 
Lumber  Company,"  and  the  veriiicatlon  of  the  same  was  signed,  **Jos.  M.  filck. 
Manager,  Claimant."  The  biU  of  items  which  formed  a  part  of  the  claim  desig- 
nated Eck  as  manager.  Held,  that  the  signing  was  not  so  defective  as  to  defeat 
the  Uen.     Pierce  v.  Osboi-n,  19  Pac.  656,  40  Kan.  168. 

S2  Black's  Appeal,  2  Watts  &  S.  (Pa.)  179;  MiUer  y.  Faulk,  47  Mo.  262;  Sha- 
ron Town  Co.  V.  Morris,  18  Pac.  230,  39  Kan.  377;  Smith  v.  Johnson,  2  Mac- 
Arthur  (D.  C.)  481;  Williams  v.  Bradford  (N.  J.  Ch.)  21  Atl.  331. 

ts  White  V.  Dumpke,  45  Wis.  454;  Mmer  v.  Faulk,  47  Mo.  262;  Jones  v. 
Hoist,  67  Mo.  508;   Sharon  Town  Co.  v.  Morris,  18  Pac.  230,  39  Kan.  377. 

«4  Williams  v.  Bradford  (N.  J.  Ch.)  21  Atl.  331;  Sharon  Town  Co.  v.  Morris. 
18  Pac.  230,  39  Kan.  377. 

sft  Shattuck  v.  Beardsley,  46  Conn.  38U. 

••  Davis  V.  Church,  1  Watts  &  S.  (Pa.)  240. 

87  Sarles  v.  Sharlow,  37  N.  W.  748,  5  Dak.  100;  Gray  t.  Dunham,  50  Iowa, 
170;  Dorman  v.  Crozier,  14  Kan.  227;  Williams  v.  Railway  Co.,  20  S.  W.  631, 
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Btroj  the  right  to  file  a  good  one,  the  amended  claim  being  treated, 
in  such  case,  as  a  new  claim  dating  from  the  time  of  the  amendment, 
and  the  old  claim  being  ignored.  Probably  the  best  way  to  effect 
such  an  amendment  is  to  file  an  entirely  new  claim,*'  though  it  may 
also  be  done  by  attaching  the  amendment  to  the  old  lien,  and  refiling 
it  with  the  amendment  attached.®*  Sometimes  other  and  moi-e  ques- 
tionable methods  of  amending  are  tolerated.  Thus,  in  one  case,  an 
alteration  of  the  claim  by  the  chiimant  and  a  corresponding  altera- 
tion of  the  record  by  the  recorder  were  held  not  to  vitiate  the  lien,  no 
fraud  being  intended,*®  and  in  another  case  an  alteration  made  by 
the  clerk  at  the  claimant's  request  was  held  not  void,  although  ir- 
regular in  practice."^  Jin  alteration  in  an  immaterial  matter  does 
not  affect  the  lien  injuriously.** 

After  Expiratioii  of  Time  for  Filing  Claim. 

§  463.  After  the  time  for  filing  the  original  claim  has  expired,  the 
power  to  amend  it,  in  the  absence  of  express  statutory  authority  there- 
for, is  doubtful.    In  several  states  the  right  to  amend  in  such  case 

112  Mo.  40a;  South  Missouri  Lumber  Co.  v.  Wright.  21  S.  W.  811.  114  Mo.  326; 
Hunter  v.  Tnickee  Lodge,  14  Nev.  24;  Highfield  v.  Pierce,  3  Phila.  (Pa.)  507; 
Schrader  v.  Burr,  10  Phila.  (Pa.)  620;  Mechanics'  MIU  &  Lumber  O.  v.  Denuy 
Hotel  Co.  (Wash.)  32  Pac.  1073.  There  is  a  dictum  to  the  same  effect  hi  Mc- 
Donald V.  Rosengarten,  25  N.  E.  429,  134  111.  126.  There  is  a  New  York  deci- 
sion to  the  effect  that  the  clahn  of  mechanic's  lieu  required  to  be  filed  by  Laws 
N.  Y.  1885,  c.  432,  f  4,  canuot  be  amended.  It  must  state  the  amount,  and 
judgment  cannot  be  rendered  for  more  than  the  amount  claimed.  Maurer  t. 
BUss,  14  Daly  (N.  Y.)  150. 

88  This  was  the  course  approved  of  in  the  following  cases:  Gray  v.  Dunham, 
50  Iowa,  170;  WUliams  t.  Railway  Co.,  20  S.  W.  631,  112  Mo.  463;  South  Mis- 
souri Lumlier  Co.  v.  Wright.  21  S.  W.  811.  114  Mo.  326;  Highfield  v.  Pleree. 
3  Phila.  (Pa.)  507;  Mechanics'  Mill  &  Lumber  Co.  v.  Denny  Hotel  Co.  (Wash.) 
32  Pac.  1073. 

80  Dorman  v.  Crozier,  14  Kan.  227;  McDonald  v.  Rosengarten,  25  N.  E.  429, 
134  111.  126.  In  case  of  amendment,  the  claim  as  amended  must  be  reverified. 
Newman  v.  Bro\*Ti.  27  Kan.  117;    Sarles  v.  Sharlow,  37  N.  W.  748,  5  Dak.  100. 

»o  Hunter  v.  Tnickee  Lodge,  14  Nev.  24.  • 

»i  Sarles  v.  Sharlow,  37  N.  W.  748.  5  Dak.  100. 

02  Brown  v.  Coke  Co.,  16  Wis.  555;  Hunter  v.  Tnickee  Lodge,  14  Nev.  24; 
Fourth  Avenue  Baptist  Church  v.  Schreiner,  88  Pa,  St  124, 
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is  unqualifiedly  denied,**  even  though  no  rights  of  third  persons  have 
intervened."*  Where  third  parties  have  in  the  meantime  acquired 
rights  in  the  property  in  reliance  on  the  claim  as  filed,  amendment 
of  it  to  the  prejudice  of  such  third  parties  is,  of  course,  not  allowed.®* 
A  claim  which  is  materially  defective,  and  which  is  not  amendable, 
cannot  be  made  good  by  proof  at  the  trial.'*'  But,  if  the  defect  is 
amendable,  it  may,  in  Massachusetts,  be  made  good  in  that  way.*^ 
After  suit  to  foreclose  the  lien  has  begun,  the  objections  to  allowing 
the  claim  to  be  amended  are  still  stronger,  since  there  should  be  a 
X)erfect  claim  on  file  when  the  suit  begins.  Accordingly  the  power 
to  amend  in  such  cases  has  been  denied  in  several  states.®*  But  in 
other  states  amendments  have  been  allowed,  even  pending  suit  to 
foreclose  the  lien.**  Where  the  lien  has  been  discharged  for  failure 
to  sue  within  30  days  after  being  notified  to  do  so  by  the  owner,  the 
lien  cannot  be  restored  by  any  amendment  of  the  lien  claiin.^®® 

Under  Direct  Statutory  Sanction. 

§  464.  In  some  states  the  statutes  expressly  allow  mechanic's  lien 
claims  to  be  amended.  Such  a  statute,  although  not  retrospective, 
applies  to  a  lien  claim  filed  after'  its  passage,  though  the  work  was 
completed  and  the  lien  had  attached  before  that  time.^**^    Under  a 

•»  Dearie  v.  Martin,  78  Pa.  St.  55;  Nason  Manuf'g  Co.  v.  Trustees  of  Jeffer- 
son Medical  Ck)llege  Hospital,  12  Phila.  (Pa.)  483;  McFarland  v.  Scbultz.  32 
Atl.  94,  168  Pa,  St.*  634;  Gault  v.  Wittman,  34  Md.  35;  Lindley  v.  Cross,  31 
Ind.  106;  McDonald  v.  Rosengarten,  25  N.  E.  429,  134  111.  126;  Drake  v. 
Green,  29  Pac.  584,  48  Kan.  534;  McGillivray  v.  District  Tp.  of  Barton  (Iowa,) 
65  N.  W.  974. 

•4  Lindley  v.  Cross,  31  Ind.  106;   Hill  v.  Stagg,  1  Wils.  (Ind.)  403. 

»» Wet  more  v.  Royal,  56  N.  W.  594,  55  Minn.  162;  Ranson  v.  Sheehan,  78 
Mo.  668;  Annstrong  y.  HalloweU,  35  Pa.  St.  485;  Sherry  v.  Schraage,  4  N.  W. 
117,  48  Wis.  93. 

»•  Stetson  &  Post  Mill  Co.  v.  McDonald,  32  Pac.  108,  5  Wash.  496. 

•T  Jackman  y.  City  of  Gloucester,  9  N.  E.  740,  143  Mass.  380. 

»•  Meyer  v.  Berlandi,  40  N.  W.  513,  39  Minn.  438;  Vreeland  v.  Boyle,  37  N.  J. 
Law,  346;   Beals  v.  Congregation  B'nai  Jeshurun,  1  E.  D.  Smith  (N.  Y.)  654. 

••  Shattuck  V.  Beardsley,  46  Conn.  386;  Laswell  v.  Presbyterian  Church,  46 
Mo.  279;   Wltte  v.  Meyer,  11  Wis.  295;   Challoner  v.  Howard,  41  Wis.  355. 

100  Wheeler  y.  Almond,  46  N.  J.  Law,  161. 

101  James  v.  Van  Horn,  39  N.  J.  Law,  3r>:;. 
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statute  allowing  a  justice  of  the  supreme  court,  in  his  discretion,  to 
order  lien  claims  to  be  amended  in  matters  of  substance  as  well  as  in 
matters  of  form,  a  lien  claim  filed  on  several  lots  may  be  amended  so 
as  to  apportion  the  claim  between  the  lots.^®"  But  if  a  claimant  un- 
der such  statute,  with  full  knowledge  of  all  the  facts,  files  a  lien 
claim,  and  brings  suit  against  the  wrong  person  as  builder,  an  amend- 
ment will  not  be  allowed  at  the  trial,  substituting  the  nam&  of  the 
person  who  contracted  the  debt.^°*  Under  a  statute  providing  that 
in  mechanic  s  lien  cases  amendments  in  furtherance  of  justice  shall 
be  allowed  at  any  stage  of  the  proceedings  by  changing,  adding  to, 
or  striking  out  the  names  of  claimants,  or  owners  and  contractors, 
such  amendments  can  be  permitted  after  the  time  allowed  for  filing 
only  when  the  claimant  can  show  that  the  owner  will  not  be  affected 
thereby.^®*  Thus  a  claim  cannot  be  amended  after  that  time  by 
striking  off  the  name  of  the  owner  and  joining  his  wife  as  a  co-de- 
fendantj^^**  or  by  adding  the  names  of  new  parties  as  owners  or  re- 
puted owners,^®'  or  changing  the  name  of  the  owner,^®^  or  adding  the 
name  of  the  contractor,^**®  even  though  the  contractor  consents  there- 
to.*®' But  where  a  claim  names  the  claimant  as  W.,  it  may  be 
amended  so  as  to  name  as  claimants  "J.,  R.,  and  W.,  to  the  use 
of  W./'  since  the  proposed  amendment  will  be  allowed  where 
its  effect  is  not  to  add  a  new  claimant,  but  merely  to  set  forth 
the  claimant's  title.**®  And  where  the  bill  of  particulars  filed  with 
the  claim  and  made  a  part  of  it  shows  that  the  person  alleged  in  the 
caption  to  be  the  contractor  in  reality  contracted^ for  the  party 
named  therein  as  owner  for  the  materials  for  which  the  lien  is  claim- 

102  James  v.  Van  Horn,  39  N.  J.  I^w,  353. 
108  Bartloy  v.  Smith,  43  N.  J.  Law,  321. 

104  Dennis  v.  WlUlamaon,  2  Pa.  Dist.  Ct.  R.  481.     And  the  burden  of  pioof  is 
on  the  claimant  to  show  that  the  desired  amendment  is  of  that  nature.     Id. 
10  6  Knox  V.  Hilt3%  11  Atl.  792,  118  Pa.  St.  430. 

106  O'Neill  V.  Hurst.  11  Phila.  (Pa.)  171. 

107  Nason  Iklanuf'g  Co.  v.  Trustees  of  Jefferson  Medical  College  Hospital,  12 
Phila.  (Pa.)  483. 

108  Horton  v.  Watson,  S  Pa.  Co.  Ct.  R.  143;   Mm-ta  v.  Stephenson,  2  Pa.  Dist. 
R.  480. 

100  Murta  v.  Stephenson,  2  Pa.  Dist.  R.  480. 
110  Jones  V.  PhlUer,  13  Pa.  Co.  Ct.  R.  232. 
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od,  as  set  forth  in  such  annexed  bill,  a  petition,  supported  by  affi- 
davits, for  leave  to  amend  the  lien  by  adding  the  name  of  the  con- 
tractor, may  be  allowed.^^^  A  statute  authorizing  amendments  to 
mechanic's  lien  claims  not  only  authorizes  technical  corrections,  but 
permits,  for  instance,  an  amendment  showing  that  the  work  was 
done  within  six  months,  where  the  claim  as  filed  did  not  show  this.^^* 
And  under  such  a  statute,  where  the  property  on  which  the  lien  is 
claimed  consists  of  two  houses  under  one  roof,  although  such  fact 
does  not  appear  in  the  claim,  the  claimant  may  be  granted  leave  to 
amend  his  statement  and  bill  by  apportioning  his  claim.*^'^  So,  too, 
under  such  a  statute,  in  an  action  to  foreclose  a  mechanic's  lien  the 
court  has  power,  where  the  claim  is  defective  in  not  describing  the 
land  on  which  the  work  was  done,  to  allow  an  amendment  in  that 
l)articular.^^* 

§  465.  Under  a  statute  allowing  amendments  to  be  made  at  any 
time  before  judgment  on  the  daim,  such  an  amendment  may  be 
made  after  expiration  of  the  time  for  filing  an  original  claim.^^' 
But  under  a  statute  which  provided  that  failure  to  file  a  claim  of 
lien  shall  not  defeat  the  lien,  "except  as  against  purchasers  and  in- 
cumbrancers in  good  faith  without  notice,"  after  the  time  limited  has 
expired,  and  before  any  claim  for  lien  is  filed,  it  was  held  that  on 
foreclosure  of  a  lien  the  claim  of  lien  could  not  be  amended  to  include 
land  omitted,  as  against  a  "purchaser  in  good  faith  without  notice," 
after  the  time  for  filing  liens  had  expired,  and  before  any  claims  for 
lien  were  filed.*^*  Mortgagees  of  property  on  which  a  lien  is  claimed, 
whose  relation  to  the  property  has  not  been  changed  since  the 
filing  of  the  lien  claim,  cannot  object  to  an  amendment  of  the  claim 
correcting  a  defective  verification,  made  by  virtue  of  an  act  author- 
izing amendments  where  the  claims  of  third  persons  are  not  affect- 
ed, on  the  ground  that  their  interest  would  be  prejudiced."^    Where 

111  Hoffa  V.  Homestead  Bldg.  A8s*n,  3  Pn.  Dist.  R.  50G. 
iia  G^hard  v.  Levering,  14  Phlla.  (Pa.)  120. 
iis^Hoffmaster  v.  Knupp,  15  Pa.  Co.  Ct.  R.  140. 

114  Huse  V.  Washburn,  IS  N.  W.  341,  59  Wis.  414;    Sherry  v.  Schraage,  4 
J^,  W.  117,  48  Wis.  93. 
116  Dilnkhouse  v.  Manufacturing  Co.  (N.  J.  Sup.)  33  Atl.  950. 
ii«  Ohicago  Lumber  Co.  v.  Des  Moines  Driving  Park  (Iowa)  Qo  N.  \V.  1017. 
iiT  SuUivan  v.  Treen  (Wash.)  43  Pac.  38. 
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the  statute  allowing  amendments  does  not  expressly  so  require,  an 
amendment  need  not  be  verified.^ ^* 


Division  IV.     Time  for  Filing. 

Need  of  Filing  in  Time. 

§  406.  As  a  mechanic's  lien  is  necessarily  a  secret  lien  until  some 
record  of  it  is  made  either  by  beginning  suit  or  filing  a  claim  of  lien, 
and  as  secret  liens  are  not  favored  by  the  law,  the  mechanic's  lien 
statutes  invariably  limit  the  time  within  which  a  lien  claim  may  be 
filed.  This  time  varies  under  different  statutes.  A  claim  filed  after 
expiration  of  the  limited  time  is  usually  of  no  effect.^^*  But  the 
mere  fact  that  a  claimant  has  positponed  the  filing  of  his  claim  till  to- 
wards the  end  of  the  time  limited  for  that  purpose  will  not  affect  his 
statutory  right,  no  matter  what  may  have  been  his  motive.^*®  And 
a  claim  filed  on  the  last  day  of  the  time  limited  therefor  is  good,  even 

118  Drinkhouse  v.  Manufacturing  CJo.  (N.  J.  SUp.)  33  Atl.  950. 

ii»  Arkansas  Cent.  R.  Co.  v.  McKay,  30  Ark.  682;  Sparks  y.  Mining  Co.,  55 
Cal.  389;  toiler  &  Stowell  Co.  v.  Empire  Lumber  Co.,  18  S.  E.  359,  91  Ga.  G57; 
City  of  CrawfordsviUe  v.  Brundage,  57  Ind.  262;  Alexandria  Bldg.  Co.  v.  Mc- 
Hugh.  40  N.  E.  80,  12  Ind.  App.  282;  Groesbeck  y.  Barget  (Kan.  App.)  41  Pac. 
204.  Lapene  v.  Meegel,  20  La.  Ann.  80;  Wheelwright  v.  Transportation  Co.,^ 
17  South.  133,  47  La.  Ann.  533;  Farnham  v.  Davis,  9  Ati.  725,  79  Me.  282;' 
Olson  V.  Manufacturing  Co.,  33  N.  W.  791.  37  Minn.  298;  Stebed  v.  Stock,  31 
Mo.  456;  Bolen  Coal  Co.  v.  Ryan,  48  Mo.  App.  512;  Alesina  v.  Stock,  20  Pac. 
042,  8  Mont.  416;  Wells  v.  Association,  61  N.  W.  623,  43  Neb.  366;  McPhee  v. 
Kay.  46  N.  W.  223,  30  Neb.  62;  Hansen  v.  Kinney,  64  N.  W.  710,  46  Neb.  207; 
Spencer  v.  Bamett,  35  N.  Y.  94;  Tiioy  v.  Hotel  Co.,  9  Hun,  424;  McMahon  r. 
Hodge  (Com.  PI.)  21  N.  Y.  Supp.  971;  Donaldson  y.  O'Connor,  1  E.  D.  Smith 
(X.  Y.)  695;  Uogers  v.  Klingler,  3  Whart.  (Pa.)  332;  Ramsey's  Appeal,  2  Watts 
(Pa.)  228;  I^wis  v.  Morgan,  11  Serg.  &  R.  (Pa.)  234;  Hem  v.  Hopldns,  13  Serg. 
&  R.  209;  Mo  wry  v.  Hiil,  14  R.  I.  504;  Huck  v.  Gaylord,  50  Tex.  580;  Cam- 
eron V.  Marshall,  65  Tex.  7;  McClelland  v.  Withers,  Fed.  Cas.  No.  8,696,  4 
Cranch,  C.  C.  668;  Waller  v.  Dyer.  Fed.  Cas.  No.  17,108,  5  Cranch,  C.  C.  571; 
Boston  y.  Railroad  Co.,  76  Va.  180. 

120  Bohn  Sash  &  Door  Co.  v.  Case,  60  N.  W.  576,  42  Neb.  281.     Nor  wiU  it 
make  his  lien  subject  to  those  of  claimants  who  previously  filed  claims,  where 
the  liens  attach  from  the  beghining  of  the  work.     Morrison  v.  Carey-Lombard 
Co.,  33  Pac.  238,  9  Utah,  70. 
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though  it  is  not  recorded ^^^  or  docketed^**  until  the  following  day, 
8inee  the  claimant's  responsibility  ceases  when  he  loses  control  over 
the  claim  by  filing  it.  But  in  New  York,  under  a  statute  which  de- 
clared that  the  lien  should  attach  from  the  time  of  filing  the  claim, 
and  that  such  claim  might  be  filed  within  six  months,  it  has  been 
held  that  a  man  furnishing  materials  to  a  contractor  to  build  a 
house,  and  not  filing  his  claim  of  lien  until  after  the  last  payment  on 
the  contract  has  been  made,  although  it  was  within  six  months  after 
furnishing  the  materials,  cannot  recover  against  the  owner. ^^'^ 

§  467.  Some  statutes  prescribe  that  failure  to  file  the  claim  with- 
in the  time  limited  mwely  subordinates  the  lien  to  the  rights  of  pur- 
chasers and  incumbrancers.  Under  such  statutes,  a  claim  filed  after 
the  proper  time  is  nevertheless  good  as  against  the  contracting 
owner.^^*  Under  a  statute  declaring  that  a  subcontractor's  failure 
to  file  his  statement  within  40  days  after  the  last  work  or  material 
was  furnished  shall  not  defeat  his  lien  except  against  bona  fide  pur- 
chasers, etc.,  or  an  owner  "who  shall  have  fully  paid  the  contractor, 
after  the  time  for  filing  such  subcontractor's  lien  statement  has  ex- 
pired," a  claim  filed  after  expiration  of  the  40  days  is  good  only 
where  payment  in  full  had  not  been  made  at  the  time  the  claim 
was  filed.^^*  Where  the  statute  declares  that  failure  to  file  a  claim 
within  00  days  does  not  defeat  the  lien  "as  against  any  one  except 
purchasers  or  incumbrancers  without  notice  whose  rights  accrued 
after  the  90  days  and  before  the  claim  is  filed,"  a  mortgage  recorded 
during  the  90  days  is  subordinate  to  the  lien,  even  though  the 

121  Bafisett  v.  Brewer,  12  S.  W.  229,  74  Tex.  554;  W^ood  v.  Simons,  110 
Mass.  116. 

122  Speakman  v.  Knight.  3  Phlla.  (Pa.)  25. 

123  Carman  v.  Mclncrow,  13  N.  Y.  70,  2  E.  D.  Smith  (N.  Y.)  689. 

124  Noel  V.  Temple,  12  Iowa,  276;  Kidd  v.  Wilson,  23  Iowa,  464.  But  where 
a  subcontractor  falls  to  file  his  statement  of  material  fmnished,  within  30  days 
from  the  date  of  the  last  item  furnished,  as  required  by  McGlain's  Code  Iowa, 
I  3315,  bi  order  to  preserve  his  lien  and  prevent  payment  to  the  principal  con- 
tractor, and  the  owner  of  the  property  pays  the  principal  contractor,  a  state- 
ment and  notice,  subsequently  made  by  the  subcontractor,  does  not  preserve  his 
lien.  Hugg  V.  Hlntrager  (Iowa)  45  N.  W.  1035;  Thompson  v.  Spencer  (Iowa)  63 
N.  W.  695. 

125  John  Mouat  Lumber  Co.  v.  Gilpin,  36  Pac.  892,  4  Colo.  App.  534. 
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claim  was  not  filed  within  the  90  days.^^^  And  so  is  an  attach- 
ment levied  before  expiration  of  the  90  days.^^'  Under  a  statute 
declaring  that  no  creditor  shall  be  allowed  to  enforce  a  lien  against 
or  to  the  prejudice  of  any  other  creditor  or  purchaser  unleas  a  claim 
for  a  lien  shall  have  been  filed  within  four  months  after  the  last  pay- 
ment shall  have  become  due  and  pa^'able,  one  who  buys  after  the 
claim  for  a  lien  is  filed,  and  who  has  full  notice  of  it,  takes  title  free 
of  the  lien  if  the  claim  is  fih^  after  said  four  months."*  A  statu- 
tory rule  precluding  a  mechanic's  lien  not  filed  within  90  days,  when 
the  property  has  passed  to  an  innocent  purchaser,  is  not  varied  by 
the  fact  that  he  only  took  a  bond  for  a  deed,  and  paid  no  cash,  but 
gave  his  note  for  the  purchase  money."°  Under  a  statute  declar- 
ing mechanics'  liens  valid  against  thii*d  persons  from  the  date  of  re- 
cording, and  providing  that  a  mechanic's  lien  should  not  be  pre- 
ferred to  a  prior  mortgage  unless  recorded  on  the  day  the  contract 
was  made,  a  claim  recorded  after  the  day  the  contract  was  made  is 
good  as  against  subsequently  recorded  mortgages,*'®  but  not  as 
against  mortgages  recorded  before  *'^  or  on  the  same  day  as  the 
claim. ^^'^ 

§  4G8.  In  Pennsylvania,  where  a  judicial  sale  of  land  extin- 
guishes all  liens  on  it,  the  claim  of  a  mechanic  to  pei^petuate  his  lien 
may  be  filed  after  a  judicial  sale  of  the  property  if  the  statutory 
time  for  filing  such  claim  has  not  expired,  since,  where  the  purchase 
money  is  substituted  for  the  land,  there  is  no  reason  why  the  lien 
should  not  attach  itself  to  it  as  it  would  to  the  land  in  the  hands  of 
the  purchaser  were  it  liable  to  the  charge;  ^''  and  in  Oregon  a  claim 
for  mechanic's  lien  may  be  filed  after  suit  to  foreclose  the  lien  has 
been  begun,  if  the  filing  is  within  the  statutory  time.*** 

126  Kvans  v.  Tripp,  35  Iowa,  371;   Wisconsin  Tnist  Co.  v.  Robinson  &  Gary 
Co.,  15  C.  C.  A.  668,  68  Fed.  778. 

127  Curtis  v.  Broad  well,  24  N.  W.  205,  60  Iowa.  002. 

128  Von  Tobel  v.  Ostrander,  42  N.  E.  152,   158  HI.  409;    Ostrander  v.  Von 
Tobol,  50  111.  App.  381. 

i2»  Weston  V.  Dunlap,  50  Iowa,  183. 

i8«  Gay  V.  Bovard,  27  La.  Ann.  290;    State  v.  Recorder  of  Mortgages,  28  La. 
Ann.  534. 

131  Citizens'  Bank  v.  St.  Louis  Hotel  Ass'n,  27  La.  Ann.  460. 

132  State  V.  Recorder  of  Mortgages,  28  La.  Ann.  534. 
188  Burt  T.  Kurtz,  5  Rawle  (Pa.)  246. 

i»*  Whittier  v.  Logiis,  11  Pac.  305,  13  Or.  546.     This  decision  goes  upon  tlie 
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§  469.  The  failure  of  a  material  man  in  the  second  degree  to  file 
his  claim  in  due  time  does  not,  in  California,  prevent  him  from  serv- 
ing notice  of  his  demand  on  the  owner  of  the  property.*'*  It  is  no 
excuw  for  not  filing  a  lien  claim  in  time  that  before  the  time  for  filing 
expired  the  property  on  which  tlie  lien  was  claimed  was  placed  in  the 
hands  of  a  receiver  at  the  suit  of  other  creditors  of  the  owner.*** 
But  in  ^'irginia,  where  a  creditors'  bill  is  filed  against  a  railroad,  and 
the  court  i-efers  the  case  to  a  commissioner  to  determine  the  claims 
and  their  priorities,  this  suspends  the  running  of  the  six  months  with- 
in which  the  claim  of  lien  for  supplies  is  required  to  be  filed.**^ 
Where  the  statute  gives  contractors  a  longer  time  for  filing  claims 
than  subcontractors,  the  fact  that  an  owner  agreed  to  pay  a  subcon- 
tractor for  materials  previously  furnished  by  him  to  the  contractor 
does  not  change  the  status  of  the  subcontractor  to  that  of  a  con- 
tractor, so  as  to  give  him  additional  time  for  filing  his  claim.*'*  Un- 
der such  a  statute,  material  men  in  the  first  degree  rank  as  original 
contractors.*'® 

Premature  Filing. 

§  470.  We  have  seen  that  a  claim  nmy  be  invalid  because  filed 
too  late.  May  it  also  be  invalid  because  filed  too  early?  There  ia 
not  the  same  objection  here  as  in  the  former  case,  since  a  too  hasty 
filing  cannot  prejudice  the  rights  of  third  persons.  But  it  may  seri- 
ously afifect  the  owner,  and  impair  his  credit,  b}-  giving  him  the  ap- 
pearance of  b(*ing  in  default  in  his  payments,  when  he  may  in  fact  be 
ready  and  willing  to  meet  all  his  obligations  promptly  at  their  ma- 
turitv.  So  the  better  reason  would  seem  to  be  that  wljen  the  statute 
gives  the  lien  claimant  the  right  to  file  a  claim  within  a  specified 
period  of  time  after  a  certain  event,  as  the  beginning  of  work,  the 
completion  of  the  building,  or  the  maturity  of  the  debt,  he  cannot 
file  his  claim  before  the  happening  of  such  event.    Yet  the  decisions 

theory  that  the  filing  of  the  claim  does  not  establish  the  lien,  but  merely  pre- 
vents a  previously  acquired  lien  from  lapsing. 

5  34  First  Nat.  Bank  v.  Penis  Irrigation  Dist.,  40  l»ac.  45,  107  Cal.  55. 

i»«  Filer  &  Stowell  Co.  v.  Empire  Lumber  Co.,  38  S.  E.  359,  Dl  Ga.  G57. 

i»T  Newgass  v.  Railway  Co.,  56  Fed.  G76. 

18 »  Missouri  River  Lumber  Co.  v.  Fhiance  Co.  (Iowa)  61  N.  W.  913. 

!«•  Colorado  Iron  Works  v.  Riekenberg  (Idaho)  38  l»ac.  651. 
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on  this  point  are  by  no  moans  harmonioua  In  California,  under  a 
statute  which  provides  that  every  original  contractor  within  60 
days  after  the  completion  of  his  contract,  and  every  other  person  with- 
in 30  days  after  the  completion  of  any  building,  must  file  for  record 
a  statement,  it  has  been  repeatedly  held  that  a  subcontractor  s  claim 
of  lien  filed  before  the  completion  of  the  building  was  premature.*** 
In  Kansas,  under  a  statute  declaring  that  mechanic's  lien  claims 
"shall  be  filed  within  four  months  after  the  completion  of  the  build- 
ing," it  is  held  that  a  claim  filed  before  the  completion  of  the  build- 
ing against  which  the  lien  was  claimed  is  not  filed  within  the  time 
limited  by  statute,  and  no  proceedings  can  be  predicated  upon  It.*** 
In  Kentucky,  under  a  statute  declaring  that  the  claim  must  be  reg- 
istered with  the  county  clerk  within  60  days  after  the  claimant  ceases 
to  labor  or  to  furnish  materials,  the  court  said  that  a  claim  could 
not  be  filed  until  the  claimant  had  completed  his  work.**^  And  in 
Missouri,  undt^r  a  statute  requiring  subcontractors  to  give  10  days* 
notice  before  filing  their  claims,  it  was  held  that  a  claim  filed  only 
9  days  after  service  of  the  notice  was  insuflBcient.*** 

§  471.  On  the  other  hand,  it  has  been  held  in  Colorado  that  where 
the  statute  required  the  claim  showing  the  amount  due  to  be  filed 
within  40  days  after  completion  of  the  building,  a  claim  may  be 

1*0  Roylance  v.  Hotel  Co.  (Cal.)  15  Pac.  777;  Id..  20  Pac.  573.  74  Cal.  273; 
Schwartz  v.  Knight,  16  Pac.  23."i.  74  Cal.  432;  Willamette  Steam-MUls  Co.  v. 
Los  Angeles  College  Co.,  29  Pac.  (?2l>,  JM  Cal.  229;  Schallert-Ganahl  Lumber  Co. 
V.  Sheldon  (Cal.)  32  Pac.  235.  This  rule  does  not  apply  where  it  appears  tliat 
the  original  purpose  was  to  build  only  in  part,  or  that  the  original  purpose  to 
finish  was  abandoned.  Schwartz  v.  Knight,  16  Pac.  235,  74  Cal.  432.  Under 
a  statute  which  provides  tliat  work  done  or  materials  furnished  by  any  but  the 
original  contractor  under  a  contract  void  for  want  of  filing  shaU  be  deemed  to 
liave  been  done  or  furnished  at  the  iwrsonal  instance  of  the  owner,  and  tliat  the 
value  thereof  shall  be  a  lien,  and  which  requires  every  person  but  the  original 
contractor  to  file  liis  claim  within  30  days  after  the  completion  of  the  building, 
it  has  been  held  tliat  the  filing  of  a  lien  under  such  implied  contract  with  the 
owner,  prior  to  the  completion  of  the  buUding,  was  premature,  and  that  the  Hen 
was  not  enforceable.     Davis  v.  MacDonough  (Cal.)  42  Pac.  450. 

1*1  Conroy  v.  Perry,  26  Kan.  472;  Davis  v.  Bullaixl,  4  Pac.  75,  32  Kan.  234; 
Scaton  V.  Chamberlain,  4  Pac.  89,  32  Kan.  239;  Chicago  Lumber  Co.  v.  Tomlhi- 
Bon,  39  Pac.  694,  54  Kan.  770;    Catlin  v.  Douglass,  33  Fed.  569. 

14  2  Foushee  v.  Grigsby,  12  Bush  (Ky.)  75. 

148  Schubert  v.  Crowley,  33  Mo.  564. 

(482) 


Ch.   14)  CLAIM   OP   LIEN.  §   472 

filed  before  the  building  has  been  completed;^**  in  Delaware,  that 
where  the  statute  required  the  contractor  to  file  his  claim  after  the 
expiration  of  60  days  from  the  completion  of  the  building,  a  claim 
filed  before  expiration  of  such  60  days  was  sufficient  to  sustain  a 
lien  on  default;^**  in  Massachusetts,  that  under  a  statute  requir- 
ing a  certificate  for  a  lien  on  a  ship  to  be  filed  "within  4  days  from 
the  time  such  ship  shall  depart,"  the  certificate  might  be  filed  be- 
fore the  4  days  began;  ^**  in  Nevada,  that  a  statute  requiring  sub- 
contractors to  file  claims  "within  30  days  after  completion  of  the 
building"  allowed  subcontractors  to  file  their  claims  at  any  time 
before  expiration  of  such  30  days;^*^  in  New  York,  that  under  a 
statute  requiring  subcontractors  to  give  notice  "at  any  time  within 
10  days  after  the  completion"  of  the  work,  a  notice  given  before  the 
work  was  completed  was  good;^*®  and  in  Texas,  that  where  the 
statute  required  the  contract  to  be  filed  "within  4  months  after  in- 
debtedness has  accrued,"  it  might  be  filed  before  the  debt  accrued.^** 
In  Illinois  the  rule  probably  is  that  statutes  requiring  a  claim  to  be 
filed  "within"  a  certain  period  of  time  "after"  a  particular  event 
allow  claims  to  be  filed  before  the  happening  of  such  event"* 

§  472.  The  premature  filing  of  a  claim  does  not  deprive  the  claim- 
ant of  the  right  to  file  a  second  claim  within  the  proper  time.*** 
An  acceptance  of  an  unfinished  structure  may  give  the  right  to  file 
claims  at  once  without  waiting  for  the  completion  of  the  building. 
Thus,  in  a  case  in  California,  where  it  appeared  that  a  flume  com- 
pany, after  engaging  a  contractor  to  grade  a  flume  bed,  and  pre- 
pare it  for  the  flume,  consented  to  an  abandonment  of  the  work 
by  the  contractor,  took  possession  of  the  flume  bed  before  com- 
pletion,  and  completed  the  work  itself,  it  was  held  that  the  claim 
of  a  material  man  in  the  second  degree,  filed  after  the  company 

1**  Hart  &  Schlesseoger  Corp.  v.  Mullen,  4  Colo.  512. 

1*5  France  v.  Woolstou,  4  Houst.  (Del.)  557. 

!*•  Young  V.  The  Orpheus,  119  Mass.  179. 

147  Hiuiter  V.  Truckee  Lodge,  14  Nev.  24. 

!*•  Merchants*  &  Traders'  Nat.  Bank  v.  Mayor,  etc.,  of  New  York,  97  N.  Y,  355. 

i*»  Claes  V.  Dallas  Homestead  &  Loon  Ass'n,  18  S.  W.  421,  83  Tex.  50. 

i»o  Dawson  v.  Black,  36  N.  E.  413,  148  111.  484;  Cary-Lombard  Lumber  Co.  v. 
FuUenwider,  37  N.  E.  899,  150  lU.  629,  reverahig  50  lU.  App.  508.  A  contrary 
decision  was  rendered  by  the  lUhiois  appellate  court  in  Schroth  y.  Black,  Id.  168. 

iBi  Mechanics*  Mill  &  Lumber  Co.  v.  Denny  Hotel  Co.  (Wash.)  32  Pac.  1073. 
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took  possetusion,  was  not  premature,  although  the  statute  declared 
that  such  liens  might  be  filed  after  completion  of  the  work."* 
Again,  in  a  Minnesota  case  it  appeared  that  an  architect  filed  his 
claim  before  the  house  was  entirely  finished.  At  that  time  work 
had  been  suspended  for  several  months,  without  his  fault.  His 
plans  and  specifications  were  completed  before  the  suspension,  and 
in  computing  his  claim  he  I'ef erred  to  the  cost  of  the  building  in 
its  unfinished  state.  No  price  for  his  services  in  making  plans  and 
specifications  and  superintending  the  work  had  been  agreed  upon. 
On  this  state  of  facts  it  was  held  that  the  claim  was  not  premature- 
ly filed."* 

§  473.  In  Connecticut,  a  claim  filed  before  service  of  notice  on  the 
owner  is  not,  therefore,  premature.***  In  Arkansas  a  claim  may  be 
filed  before  the  debt  is  due,"**  and  in  New  York  a  claim  for  the 
whole  contract  price,  filed  befoi'e  all  the  work  is  done  or  all  the 
materials  furnished,  is  valid,  provided  the  balance  of  the  contract 
is  tlK'reafter  fully  completed.***  A  majority  of  the  decisions  hold 
that  statutes  which  require  the  debt  to  be  due  before  the  claim  is 
filed  mean  due  ac*cording  to  the  terms  of  the  contract,  and  that  a 
claimant  who  has  taken  a  note  from  the  owner  after  the  debt  fell 
due  may  nevertheless  file  his  claim  without  waiting  for  the  maturity 
of  the  note."^  It  has  been  held  that  such  filing  is  not  invalidated 
by  the  fact  that  the  note  at  the  time  of  filing  the  claim  is  in  the 
hands  of  an  indorsee;  ***  and  one  case  goes  so  far  as  to  hold  that 
suit  to  foreclose  the  lien  may  also  be  begun  before  the  note  falls 
due,  provided  no  agreement  to  wait  until  maturity  of  the  note  is 
proved.*^* 

• 

152  Giant-Powder  Co.  v.  San  Diego  Flume  Co.,  25  Pac.  976,  88  Cal.  20. 

153  Knight  V.  Norris,  13  Minn.  473  (Gil.  438). 
15*  Shattuclv  V.  Beardsley,  46  Oonn.  386. 

155  Hicks  V.  Branton,  21  Ark.  186. 

iceHelnlein  v.  Murphj-  (City  Ct.  Brook.)  22  N.  Y,  Supp.  713;  Siillivan 
T.  Brewster,  1  E.  D.  Smith  (N.  Y.)  G81. 

157  Dawson  v.  Black,  36  N.  E.  413,  148  111.  484;  Shaw  ▼.  Presbyterian 
Church,  30  Pa.  St.  226;  ^Uller  v.  Moore,  1  B.  D.  Smith  (N.  Y.)  730;  Mc- 
Miuray  v.  Taylor,  30  Mo.  267;  Sweet  v.  James,  2  R.  L  270.  Contra,  Mc- 
pherson v.  Walton.  11  AU.  21,  42  N.  J.  Eq.  282. 

1C8  Sweet  V.  James,  2  R.  I.  270. 

i»B  Shaw  v.  Presbyterian  Church,  39  Pa.  St  226. 
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When  Time  Begins  to  Bnn. 

§  474.  Some  statutes  make  a  distinction  between  contractors  and 
other  persons  in  respect  to  the  time  for  filing  claims.  Thus,  in 
Delaware,  material  men  and  laborers  are  required  to  file  statements 
of  their  claims  within  90  days  from  the  completion  of  the  work  and 
labor,  or  from  the  last  delivery  of  materials  furnished,  while  "con- 
tractors" are  not  allowed  to  file  their  claims  until  after  the  expira- 
tion of  90  days  from  the  completion  of  the  contract.^ "^  But  ma- 
terial men  in  the  first  degree  are  usually  classed  as  contractors  in 
determining  the  time  for  filing  liens  under  such  statutes.**^  A 
sale  of  the  property  during  the  construction  of  the  work  does  not 
shorten  the  time  for  filing  lien  claims.*®*  Where  a  single  claim  is 
filed  to  secure  t^^'O  or  more  liens  arising  under  different  contracts, 
the  time  for  filing  would,  as  to  each  lien,  run  independently  of  the 
others.**'  Thus  a  material  man  cannot  tack  one  contract  to  an- 
other so  as  to  procure  a  lien  for  all  the  materials  furnished  under 
separate  contracts  by  filing  his  claim  within  the  required  time  from 
the  date  of  furnishing  material  pursuant  to  one  contract.*®*  And 
where  a  mechanic  has  contracted,  for  a  certain  sum  in  gross,  to 
furnish  work  or  materials  for  several  houses,  the  fact  that  work  is 
done  on  one  of  them  within  the  statutory  period  from  the  time  of 
filing  the  joint  claim    will  not  cause  the  mechanic's  lien  to  attach 

i«o  Curlett  V.  Aaron,  6  Houst.  (Del.)  477. 

i«i  Matthews  v.  Association,  19  S.  W.  loO,  83  Tex.  G04;  Ambrose  Manuf  g 
Go.  y.  Gapen,  22  Mo.  App.  397.  Under  act  of  coniarress  of  July  2,  1884,  a  lien 
for  material  furnished  the  original  contractor  must  be  filed  within  three 
months  from  the  finishlDg  of  the  work  under  the  contract,  and  not  from  the 
completion  of  other  work  done  subsequently.  Martin  v.  CampbeU,  6  Mackey 
(D.  C.)  296. 

i«2  Williams  v.  RaUway  Co.,  20  S.  W.  r»31,  112  Mo.  4G3;  Perry  r.  Conroy, 
22  Kan.  716. 

103  Benjamin  v.  Wilson,  26  N.  W.  725,  34  Minn.  517.  It  is  immaterial  under 
how  many  contracts  the  work  was  done,  provided  aU  the  contracts  were 
between  the  same  parties,  and  that  the  claim  was  filed  within  the  statutory 
time  after  the  date  of  the  last  item  done  imder  each  contract.  Kearney  r. 
Wurdeman,  33  Mo.  App.  447;  Kern  v.  Pfaff.  44  Mo.  App.  29. 

i«4  Central  Loan  &  Trust  Co.  v.  O'SuUivan,  63  N.  W.  5,  44  Neb.  834;  Schu- 
lenburg  y.  Vroomau,  7  Mo.  App.  133. 
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to  the  others,  on  which  no  work  was  done  within  that  time,  since  a 
purchaser  of  one  of  the  houses  would  not  be  chargeable  with  notice 
of  the  connection  between  them.^'*  When  more  than  four  months 
intervene  between  items  of  an  account  for  material  furnished,  a  me- 
chanic's lien  will  not  attach  for  the  items  preceding  the  hiatus, 
unless  it  is  made  to  appear  by  competent  evidence  that  all  the  items 
were  furnished  pursuant  to  one  contract.^ ••  In  Nevada,  however, 
where  the  rule  of  liberal  construction  prevails,  it  is  held  that,  where 
the  work  for  which  a  lien  is  claimed  is  continuous,  as  in  the  case 
of  a  foreman  of  a  mine,  although  djone  under  different  contracts,  the 
lien  for  the  entire  work  may  be  preserved  by  filing  the  claim  with- 
in the  statutory  time  after  the  work  is  completed.^'^  And  in  Mas- 
sachusetts it  is  held  that,  where  labor  is  performed  and  materials 
furnished  in  the  construction  of  a  building  under  different  contracts, 
all  of  which  are  made  before  the  work  under  any  of  them  is  coiu- 
pleted,  the  service  is  continuous,  and  the  time  for  filing  a  claim  runs 
from  the  time  the  entire  work  is  completed,  though  that  is  more  than 
the  statutory  time  after  some  of  the  contracts  were  completed;^** 
while  in  Missouri,  under  a  statute  allowing  a  single  claim  to  be  filed 
against  several  houses  on  contiguous  lots  it  is  held  that  such  a  claim 
may  be  filed  at  any  time  before  expiration  of  the  statutory  period 
after  completion  of  the  last  house.* *• 

§  475.  The  Pennsylvania  act  which  provides  that  whenever  tlie 
items  of  a  mechanic  or  material  man's  bill  for  work  done  or  materials 
furnished  continuously  towards  the  erection  of  any  new  building  are 
in  any  part  bona  fide  within  six  months  before  the  claim  therefor, 
the  lien  shall  be  valid  for  the  whole,  was  intended  to  do  more  than 
merely  link  together  the  items  of  a  bill  by  means  of  a  contract  or  a 
single  order  for  the  whole.  Its  purpose  was,  when  the  materials 
were  in  part  furnished  for  a  single  building,  to  the  same  contractor, 

166  Wilson  V.  Forder,  30  Ta.  St.  129;  Oklsko  CJo.  v.  Matthews,  3  Md.  168; 
Ortwine  v.  Caskey,  43  Md.  134;  In  re  Moorebouse,  13  Ont.  290. 

ie«  Henry  &  Coats  worth  Co.  v.  Bond,  55  N.  W.  642,  37  Neb.  207. 

i«7  Capron  v.  Strout,  11  Nev.  304. 

lesMUler  v.  Batchelder,  117  Mass.  179. 

i«9  Walden  v.  Robertson,  25  S.  W.  349,  120  Mo.  38.  But,  where  a  claim 
for  work  Is  filed  against  the  main  building  erected  by  the  contractor,  work 
done  on  an  outhouse  cannot  be  coDsidered  in  determining  the  date  of  the 
accrual  of  the  lien  account.     Krah  v.  Weidlich,  55  Mo.  App.  53G. 
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in  the  ordinary  progress  of  the  work  upon  it,  thus  giving  to  them  a 
unity  of  purpose,  if  not  of  contract,  to  correct  that  apparent  want  of 
continuity  which  exists,  where  there  is  no  contract  or  general  order 
for  the  whole  bill.^^®  It  does  not  apply  to  work  done  on  different 
buildings.*^^  "WTiere  materials  are  furnished  and  work  done  in  the 
erection  of  a  building  as  ordered  by  the  owner  or  contractor  from  time 
to  time  in  the  odinarj'  progress  of  the  work,  the  work  done  later  is 
continuous  of  that  previously  done,  within  the  meaning  of  the 
Pennsylvania  act;  and  the  time  allowed  for  filing  the  claim  may  be 
reckoned  accordingly,  although  there  was  no  contract  for  the  whole 
work,  and  no  order  which  would  embrace  the  whole  in  a  single  under- 
taking."* 

Completion  of  Contract. 

§  476.  The  most  common  time  for  the  starting  point  of  the  period 
for  filing  the  lien  is  the  completion  of  the  contract,  and  the  question 
what  constitutes  the  completion  of  a  contract  to  do  work  or  fur- 
nish materials  has  been  litigated  in  almost  every  conceivable  way. 
Where  building  materials  are  furnished  at  different  times,  but  with 
no  unreasonable  intervals  between  the  deliveries,  and  under  a  sin- 
gle contract,  the  time  for  filing  a  claim  therefor  will  not  begin  to 
run  nntil  the  last  act  of  furnishing  under  the  contract  has  been 
done.^^*    Under  a  statute  requiring  the  claim  to  be  filed  "within 

iTOSingerly  v.  Poerr,  62  Pa.  St.  9. 

171  DUler  V.  Burger,  08  Pa.  St.  432;   Hudnit  v.  Roberts,  10  Phlla.  (Pa.)  535. 

17  2  Hofer's  Appeal,  9  Atl.  441,  IIG  Pa.  St.  300. 

178  Kizer  Lumber  Co.  v.  Mosely,  20  S.  W.  409,  50  Ark.  544;  Central  Trust 
Co.  V.  Texas  &  St.  L.  Ry.  Co.,  23  Fed.  073;  London  v.  Coleman,  62  Ga.  146; 
New  Ebenezer  Aiss'n  v.  Gress  Lumber  Co.,  14  S.  E.  892,  89  Ga.  125;  Jeffer- 
sonville  Water-Supply  Co.  v.  Rlter,  37  N.  E.  652,  138  Ind.  170;  Jones  v. 
Swan,  21  Iowa,  181;  Bashor  v.  Nordyke,  25  Kan.  222;  Okisko  Co.  v.  Matthews, 
3  Md.  168;  Heath  v.  Tyler.  44  Md.  312;  Frankoviz  v.  Ireland,  26  N.  W.  225. 
34  Minn.  403;  State  Sash  &  Door  Mamifg  Co.  v.  Norwegian  Danish  Semi- 
nary, 47  N.  W.  796,  45  Minn.  254;  St.  Paul  &  M.  Pressed-Brick  Co.  v.  Stout. 
47  N.  W.  974,  45  Minn.  327;  John  Paul  Lumber  Co.  v.  Hormel,  63  N.  W.  718, 
61  Minn.  303;  O'Leary  v.  Bums,  53  Miss.  171;  Livermore  v.  Wright,  33  Mo. 
31;  HeltzeU  v.  Railroad  Co.,  20  Mo.  App.  435;  Miller  v.  Whitelaw,  28  Mo. 
App.  639;  Schulenburg  &  B.  Lumber  Co.  v.  Strimple,  33  Mo.  App.  154; 
Helena  Steam  Heating  &  Supply  Co.  v.  Wells,  40  Pae.  78,  16  Mont.  65;  Bal- 
lou  V.  Black,  23  N.  W.  3.  17  Neb.  380;    Pike  v.  Scott,  60  N.  H.  469;   Gates 
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ninety  days  after  ali  the  things  shall  have  been  furnished  or  the 
work  or  labor  done  or  performed,"  a  claim  for  a  lien  for  machinery 
furnished  and  set  up  should  be  filed  within  ninety  days  from  the 
time  the  machinery  is  placed  on  the  premises.^^*  Where  a  sta- 
tionary engine  was  sold  and  put  up  by  a  machinist,  and,  as  a  part 
of  the  contract  of  sale  it  was  stipulated  that  the  engine  was  to  be 
started  and  put  in  proper  order  for  running,  necessary  work  done 
to  start 'it  and  fit  it  for  running  in  position,  was  held  to  be  done 
in  pursuance  of  the  original  contract,  though  said  work  was  charged 
for  in  open  account,  and  the  price  of  the  engine  itself  was  covered 
by  drafts,  and  did  not  enter  into  the  account.  A  record  of  the 
machinist's  lion,  made  within  three  months  after  the  work  was  com- 
pleted, though  not  within  three  months  after  the  sale,  was  in  time, 
under  a  statute  requiring  the  claim  to  be  filed  within  three  months.*'' 
Bo,  too,  where  a  cohtractor  agrees  to  furnish  materials  and  erect 
a  standpipe  as  a  part  of  a  system  of  waterworks  to  supply  a  city 
with  water  for  fire  and  other  purposes,  the  fact  that  the  standpipe 
was  ready  for  inspection  and  testing  in  September  does  not  show 
that  the  work  was  then  finished,  where  it  appears  that  it  was  not 
tested  and  accepted  until  November,  when  leaks  were  found  and 
closed  by  the  contractors.^ ^^  In  a  recent  case  in  New  York  it  ap- 
peared that  the  erection  of  certain  machinery  was  completed  and 

V.  Biiddensieck.  50  How.  Prac.  (N.  Y.)  198,  G  Abb.  N.  C.  367:  Haden  v. 
Buddensiek,  G  Daly  (N.  Y.)  3,  49  How.  Prac.  (N.  Y.)  241;  Carnegie  Bros.  & 
Co.  V.  Lancaster  &  H.  Ry.  Co.,  1  Ohio  N.  P.  300;  Bartlett  v.  Klnp:an,  19  Pa. 
St.  341;  Brick  Co.  v.  Norton,  2  Pa.  Dlst.  R.  559;  Bolton's  Appeal,  3  Grant, 
Cas.  (Pa.)  204;  Geiss  v.  Rapp,  14  Leg.  Int.  116;  Hlirs  Estate,  3  Pa.  Law 
J.  323,  2  Clark,  96;  Albright  v.  Smith,  51  N.  W.  590.  2  S.  D.  577;  Fowler 
V.  Bailley,  14  Wis.  125;  Spnihen  v.  Stout,  9  N.  W.  277,  52  Wis.  517.  The  time 
within  which  a  Hen  claim  for  materials  must  be  filed  Is  to  be  computed  from 
the  date  of  the  last  actual  delivery,  and  not  from  the  time  that  the  la.st  de- 
livery might  have  been  made  under  the  contract,  sillier  v.  Whltclnw,  28 
Mo.  App.  639. 

174  White  V.  Chaffin,  32  Ark.  59. 

176  London  v.  Coleman,  62  Ga.  146. 

176  Jeff ersonvlUe  Water-Supply  Co.  v.  Riter,  37  N.  E.  652,  138  Ind.  170. 
After  performance  of  a  contract  for  the  placing  of  furnaces  In  a  house,  it  was 
found  that  a  warranty  was  not  complied  with,  and  a  new  agreement  was 
made,  whereby,  in  satisfaction  of  all  damages  for  the  breach  of  warranty,  the 
contractor  was  to  substitute  other  furnaces.    Held,  that  a  lien  claim  Hied 
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the  engine  started  on  or  about  June  13th,  but  claimant's  engineer 
remained  in  charge,  making  alterations,  etc.,  until  June  21flt,  when 
it  worked  satisfactorily,  and,  at  the  engineer's  request,  was  ac- 
cepted on  June  23d.  On  these  facts  the  court  held  that  a  claim 
filed  within  90  days  after  June  21st  was  a  compliance  with  the 
provision  of  the  lien  law  requiring  claims  to  be  filed  within  90  days 
after  the  completion  of  the  work.^^^  But  where  the  claimant  is  not 
required  to  put  up  the  machinery  a  different  rule  applies.  Thus,  un- 
der a  statute  giving  a  lien  for  labor  performed  or  machinery  fur- 
nished in  the  construction  of  a  manufactory  "by  virtue  of  a  con- 
tract with  the  owner,"  by  filing  a  claim  within  four  months  from 
the  time  the  labor  is  performed  or  machinery  furnished,  the  time 
for  perfecting  a  lien  under  a  contract  simply  to  "furnish''  machinery 
cannot  be  extended  by  the  performance  of  labor  in  placing  the  ma- 
chinery in  position,  whether  the  latter  work  be  done  gratuitously 
or  under  a  separate  contract.^"^  And  material  has  been  held  to 
have  been  "furnished*'  on  the  date  of  its  arrival  at  the  station  of 
destination,  and  the  payment  of  freight,  though,  at  the  request  of 
the  consignee,  it  remained  at  the  station  several  days  thereafter/^* 
So,  too,  it  has  been  held  that  under  a  contract  to  make  certain  ma- 
chinery and  furnish  it  "f.  o.  b.  cars"  at  a  designated  place,  for  a 
stipulated  price,  the  machinery  was  furnished,  within  the  meaning 
of  the  statute,  when  it  was  delivered  on  board  the  cars  at  the  place 
named,  without  expense  to  the  purchaser.^  ®®  Where  glazed  doors 
and  a  transom  were  furnished  for  the  construction  of  a  house,  but, 
after  they  were  delivei-ed,  the  glass  in  the  doors  was  taken  out,  and 
other  glass  substituted,  and  the  transom,  having  been  found  too 
large,  was  taken  back,  and  was  either  cut  down  and  returned  or 
a  different  one  was  furnished  in  its  place,  it  was  held,  on  the  ques- 
tion whether  a  lien  claim,  specifying  such  doors  and  transom,  was 
filed  within  the  time  required  by  statute  after  furnishing  them,  in 

4 

witbiu  00  days  after  completion  of  the  new  agreement  for  the  contract  price 
was  filed  In  time.    Scheible  v.  Sehlckler  (Minn.)  05  N.  W.  920. 

177  Watts-CampbeH  Co.  v.  Yiiengling,  25  N.  E.  1060,  125  N.  Y.  1,  affirming 
3  N.  y.  Supp.  800,  51  Hun,  302. 

17  8  King  V.  Building  Ck>.,  34  N.  E.  436.  50  Ohio  St  320. 

179  Buchanan  v.  Selden,  61  N.  W.  732,  43  Neb.  559. 

i«o  King  V.  BuUdlng  Co.,  34  N.  E.  436,  50  Ohio  St  320. 
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order  to  preserve  a  mechanic's  lien  therefor,  that  they  must  be  deemed 
to  have  been  furnished  when  first  delivered;  the  changes  subsequent- 
ly made  not  affecting  the  fact,  unless,  in  case  of  the  transom,  a 
different  one  was  substituted."*  In  a  Canadian  case,  machinery 
costing  |1,100  was  supplied  and  began  to  run  in  September.  There 
was  a  defect  in  the  machinery,  which  caused  it  to  run  imperfectly, 
and  this  defect  was  remedied  by  the  contractor  the  following  De- 
cember, at  a  cost  of  about  ^^0.  The  statute  declared  that  a  "claim 
may  be  filed  within  thirty  days  from  the  supplying  or  placing  of 
the  machinery/'  and  the  court  held  that  the  thirty  days  b^an  to 
run  in  September,  since  the  subseijuent  alteration  was  but  trifling.*'* 
When  articles  furnished  prove  defective,  and  are  replaced  by  new 
ones  without  extra  charge,  the  cost  of  the  new  articles  being  charged 
against  the  owner  of  the  building,  and  a  credit  of  equal  amount  given 
him  for  the  old  ones,  such  transaction  does  not  extend  the  time 
for  filing  a  lien  claiin.^®^ 

§  477.  In  stat<»8  where  the  lien  for  materials  is  limited  to  ma- 
terials not  only  furnished  for  a  particular  building,  but  actually 
used  in  its  construction,  the  time  for  filing  dates  from  the  last  de- 
livery  of  material  used  in  the  building,  even  though  other  material 
was  afterwards  delivered.^®*  But  it  has  been  held  in  Minnesota 
that  the  fact  that  the  last  items  of  material  furnished  by  the  claim- 
ant  of  a  mechanic's  lien  were  not  used  in  the  erection  of  the  build- 
ings in  which  the  material  previously  furnished  was  used  did  not 
render  a  statement  for  the  lien  against  that  building,  filed  90  days 
after  the  date  of  the  last  item,  unseasonably  filed.*'^  And  it  is 
held  in  Missouri  that,  although  it  does  not  appear  how  much  of  the 

m 

last  item  in  a  lien  account  entered   into  the  construction  of  the 
building,  yet  when  some  part  thereof  did  enter  into  the  construction 

181  Johnson  v.  Gold,  21  N.  W.  719,  32  Minn.  535. 

182  Nem  v.  Carron,  28  Grant  (U.  C.)  30,  339. 

183  Women's  Homoeopathic  ARs*n  v.  Harrison,  13  Atl.  501,  120  Pa.  St.  28; 
Ilanlson  v.  Association,  19  Atl.  804.  134  Pa.  St.  558,  and  26  Wklv.  Notes 
Vns.  84. 

184  Gale  V.  Blaikle,  120  Mas^.  206;  Kennebec  Framing  Co.  y.  Pickering,  7 
N.  E.  30,  142  Mass.  80;  Barrows  v.  Knight,  55  Cal.  155;  California  Powder 
Works  V.  Blue  Tent  Consolidated  Hydraulic  Gold  Mines  (Cal.)  22  Pac  391. 

185  John  Paul  Lumber  Co.  v.  Hormel,  63  N.  W.  718.  61  Minn.  303. 
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within  the  statutory  period  before  the  filing  of  the  claim,  the  claim 
will  not  be  held  invalid  on  account  of  the  date  of  filing."* 

§  478.    Where  materials  are  furnished  under  different  contracts, 
a  claim  for  lien  for  materials  under  one  of  the  contracts  must  be 
filed  within  the  statutory  period  after  completion  of  that  particular 
contract,  even  though  materials  were  afterwards  furnished  under 
the  other  contracts.^®^     Thus,  where  materials  are  furnished  in  car- 
load lots,  under  separate  and  independent  orders,  each  delivery  con- 
stitutes a  separate  transaction,  and  sets  the  statute  running.^*' 
So,  too,  where  materials  are  furnished  by  a  firm  partly  before  and 
partly  after  the  death  of  one  of  the  co-partners,  a  claim  for  ma- 
terials furnished  before  his  death  must  be  filed  within  the  statutory 
period  after  such  death."*     A  contractor  who  goes  to  a  lumber  mer- 
chant and  obtains  lumber  as  he  needs  it  for  the  job  in  hand  makes 
a  new  contract  at  each  purchase.^*®     In  a  case  in  Washington  it 
appeared  that  a  material  man  furnished  materials  for  some  time 
to  a  contractor,  and  then,  refusing  to  deliver  any  more  unless  pay- 
ment was  guarantied,  the  owner  agreed  to  pay  for  all  future  de- 
liveries, but  refused  to  jruaranty  those  already  made.    He  did  pay 
for  materials  thereafter  delivered.    It  was  held  that  the  time  for 
filing  lien  claim  began  to  run  from  the  date  of  the  last  delivery  to 
the  contractor,  since  the  subsequent  deliveries  were  under  a  new 
contract.*®^     And  in  some  cases  an  interval  of  several  months  be- 
tween dates  of  delivery  has  been  held  to  prevent  the  later  items 
from  counting  under  the  same  contract  as  the  earlier  ones.^** 
§  479.    The  courts  of  some  states  have  gone  quite  far  in  treat- 
ise Schulenburg  &  B.  Lumber  Co.  v.  Strlmple,  33  Mo.  A  pp.  154. 
i«T  Central  Trust  Co.  v.  Chicago,  K.  &  T.  Ry.  Co.,  54  Fed.  598;    Pacific 
Manufg  Co.  V.  Brown,  36  Pac.  273,  8  Wash.  347;  Phillips  v.  Duncan,  3  Am. 
Law  Reg.  (Pa.)  304;   Spencer  v.  Bamett,  35  N.  Y.  94;   Miller  v.  Hoffman,  26 
Mo.  App.  199;   Heltzell  v.  Railroad  Co.,  77  Mo.  315;    Livermore  v.  Wright, 
33  Mo.  31;   Frankovlz  v.  Smith,  26  N.  W.  225,  34  Minn.  403;   Watts  v.  Whit- 
tington,  48  Md.  353;  Gilbert  v.  Tharp,  32  N.  W.  24,  72  Iowa,  714. 
las  Heltzell  v.  Railroad  Co..  77  Mo.  315. 
itoMiUer  v.  Hoffman,  26  Mo.  App.  199. 
100  Phillips  V.  Duncan,  3  Am.  Law  Reg.  (Pa.)  304. 
!•!  Pacific  Manufg  Co.  v.  Brown,  36  Pac.  273,  8  Wash.  347. 
loa  Gilbert  v.  Tharp,  32  N.  W.  24,  72  Iowa,  714;    Spencer  v.  Bamett,  35 
N.  Y.  94. 
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ing  a  series  of  transactions  as  belonging  to  a  single  contract.  Thus 
in  South  Dakota,  where'  a  subcontractor  agrees  with  a  contractor 
to  furnish  lumber  and  material  for  the  erection  of  a  store  building, 
to  be  paid  for  at  its  value,  as  the  work  progresses,  and  afterwards, 
on  the  same  day,  agrees  to  furnish  the  glass  for  the  front  for  a  cer- 
tain sum,  and  the  lumber,  materials,  and  glass  are  all  furnished  as 
required,  and  the  item  for  glass  is  placed  in  the  claim  which  he  files 
to  perfect  a  lien,  the  agreements  will  be  considered  as  constituting 
one  transaction,  if  the  filing  of  the  lien  claim  be  within  the  pre- 
scribed time  after  the  last  delivery.^^^  In  Minnesota,  where  ma- 
terials have  been  furnished  from  time  to  time  as  needed  for  the  con- 
struction of  a  building,  the  furnishing  of  all  the  materials  may  be 
treated  as  an  entire  transaction,  and  the  lien  claim  filed  within  the 
prescribed  time  after  the  last  delivery,  though  one  of  the  intermedi- 
ate dc^liverles  was  under  a  special  contract  as  to  the  price  to  be 
charged,  and  the  others  witliout  agrec^ment  as  to  the  price.^*^*  In 
another  case  in  Minnesota  it  appeared  that  under  a  contract  as  to 
price  and  quantity  plaintiff  furnished  several  thousand  brick  in 
the  month  of  July  to  a  contractor  for  use  in  a  certain  building. 
In  September,  the  contractor,  having  erred  in  his  computation  as 
to  quantity,  ordered  and  received  several  thousand  more  for  the 
same  use,  for  which  plaintiff  charged  a  greater  price.  It  was  held 
that,  for  the  purposes  of  the  mechanic's  lien  law,  the  materials  might 
be  considered  as  having  been  delivered  under  a  continuous  con- 
tract.* ®°  In  an  action  in  Montana  against  a  contractor  and  the 
ow^ner  of  property  to  foreclose  a  mechanic's  lien  for  material  fur- 
nished the  contractor  under  an  agreement,  the  jury  specially  found 
that  the  contractor  was  to  notify  plaintiff  into  which  particular 
contract  he  put  the  material  sold  at  a  particular  time;  that  the  con- 
tractor had  the  right  to  furnish  the  material  himself,  or  buy  it  from 
others  than  plaintiff;  that  each  day's  order  made  by  the  contractor 
on  the  plaintiff  was  due  when  the  material  was  delivered,  and  was 
not  a  separate  and  independent  contract  from  orders  made  upon 
every  other  day;    that  plaintiff  furnished  the  material  without  a 

198  Albright  V.  Smith,  51  N.  W.  590,  2  S.  D.  577. 

10*  State  Sash  &  Door  Mauuf'g  Co.  v.  Norwegian  Danish  Seminary,  47  N. 
W.  796,  45  Minn.  254. 
i»B  St.  Paul  &  M.  Pressed-Brick  Co.  v.  Stout,  47  N.  W.  974,  45  Minn.  327. 
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specific  agreement  as  to  the  amount  to  be  furnished,  and  was  to 
furnish  it  whenever  required;  and  that  there  was  a  running  ac- 
count under  which  the  orders  were  filled.  On  these  facts  it  was  held 
that  all  the  materials  were  delivered  under  one  contract,  and  that 
the  time  for  filing  a  claim  therefor  began  to  run  from  the  delivery 
of  the  last  item."*  In  a  Wisconsin  case  it  api>eared  that  certain 
manufacturers  made  a  written  offer  to  a  purchaser  to  furnish  ma- 
chinery at  stated  prices.  The  purchaser  did  not  sign  the  memo- 
randum, but  bought,  from  time  to  time,  various  articles  named  there- 
in, and  other  articles  not  so  named.  The  court  held  that  the  mem- 
orandum was  not  a  complete  contract,  and  the  right  to  a  lien  for 
the  articles  named  therein  was  not  lost  by  failure  to  file  the  claim 
within  the  statutory  period  where  other  articles  were  furnished 
within  that  time,  the  transactions  being  treated  as  a  single  running 
account  including  both  articles  named  in  the  offer  and  those  not 
named."^  In  Kansas  and  Utah  the  time  for  filing  claims  for  ma- 
terials dates  from  the  completion  of  the  building,  not  from  the  last 
delivery  of  materials."* 

!»•  Helena  Steam  Heating  &,  Supply  Co.  v.  Wells,  40  Pac.  78,  16  Mont.  05. 

i»7  Spruhen  v.  Stout,  9  N.  W.  277,  52  Wis.  517. 

io«  SheUabargrer  v.  Bishop,  14  Kan,  432;  Cunningham  t.  Barr,  25  Pac.  58,1, 
45  Kan.  158;  Weyerhaeuser  v.  Fraim,  39  Pac.  188,  54  Kan.  645;  EcUpae 
J?tenm  Manufg  Co.  v.  Nichols,  1  Utah,  252.  The  Kansas  statute  declares 
that  the  claim  "shall  be  filed  within  four  months  after  the  completion  of  the 
building,  improvements,  or  repairs,  or  the  furnishing  or  putting  up  of  fixtures 
or  machinery."  Shellabarger  v.  Bishop,  supra.  The  Utah  statute  requires 
the  claim  to  be  filed  "within  three  months  after  the  labor  performed  or  ma- 
terial furnished,  or  after  the  completion  of  such  building."  Eclipse  Steam 
Manurg  Co.  v.  Nichols,  supra. 

In  New  York,  on  the  other  hand,  under  a  statute  requiring  the  claim  to  be 
filed  "within  30  days  after  the  completion  of  any  building,  or  after  the  com- 
pletion of  the  work  or  the  furnishing  of  the  materials  for  which  the  lien  is 
claimed,'*  it  is  held  tliat  a  claim  by  one  furnishing  materials  must  be  filed 
within  30  days  after  the  materials  are  furnished,  not  30  days  after  the  com- 
pletion of  the  building.  Gates  v.  Buddousieck,  56  How.  Prac.  (N.  Y.)  198, 
6  Abb.  N,  0.  (N,  Y.)  367.  This  is  the  rule  in  most  of  the  states.  See  post, 
i  484. 
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Completion  of  Work  for  Which  Lien  is  Claimed. 

§  480.  Where  the  lien  is  for  work,  and  the  claim  must  be  filed 
within  a  stated  time  after  completion  of  the  work,  the  determina- 
tion of  the  question  when  the  work  was  in  fact  completed  becomes 
a  matter  of  the  first  importance,  and  often  of  no  little  difficulty. 
There  are  no  general  rules  of  any  ^reat  value  that  can  be  laid 
down  on  this  point.  Each  case  that  arises  must  be  decided  on  its 
own  merits.  On  the  one  hand,  the  building  must  be  substantially 
completed,  including  all  extras  and  alterations  which  can  be  de- 
manded of  the  contractor  under  the  terms  of  his  contract,  before 
the  time  for  filing  a  claim  begins  to  run;  ^°®  and,  on  the  other  hand, 
the  intentional  omission  of  trifling  details  purposely  postponed  so 
as  to  give  the  contractor  an  excuse  for  delay  in  filing  his  claim  will 
not  prevent  the  time  from  running  from  the  date  of  the  substantial 
completion  of  the  building.^*^® 

§  481.  In  determining  whether  a  mechanic's  lien  claim  against 
railroad  property  was  filed  within  30  days  from  the  completion  of 
the  work,  it  is  proper  to  count  as  part  of  the  work  two  weeks  spent 
by  direction  of  the  chief  engineer  in  removing  materials  wrongfully 
placed  upon  the  lands  of  another  by  the  contractor,  when  the  lat- 
ter's  obligations  to  the  company  did  not  terminate  until  such  re- 
moval was  completed.^^^  In  order  to  secure  a  lien  for  materials  fur- 
nished for  the  construction  of  a  hoisting  and  pumping  works  build- 
ing, pipes,  gallows,  frame,  and  track,  under  a  single  contract  with 
a  mining  company,  the  claim  need  not  be  filed  within  the  statutory 
period  after  the  completion  of  each  of  the  several  structures,  but 

i»e  Mclntyre  v.  Trautner,  G3  Cal.  429;  St.  Louis  Nat.  Stock  Yards  v.  O'Reilly, 
85  lU.  54G;  Hamilton  v.  Naylor,  72  Ind.  171;  Squires  v.  Fithian's  Adm'r,  27 
Mo.  134;  Edwards  v.  Derrickson,  28  N.  J.  Law,  43;  Derrlckson  v.  Edwards,  29 
N.  J.  Law,  4(58;  Fay  v.  Mublker  (Com.  PI.)  20  N.  Y.  Siipp.  671;  McGraw  v. 
Godfrey,  5(5  N.  Y.  610,  reported  more  fuUy  in  16  Abb.  Prac.  N.  S.  (N.  Y.)  358; 
Chase  v.  James,  10  Hun,  506;  Morgan  v.  Taylor  (Com.  PI.)  5  N.  Y.  Supp.  920; 
Rush  v.  Able,  90  Pa.  St.  158;    Costello  v.  Dale,  3  Thomp.  &  C.  403.  1  Hun,  489. 

200  See  post,  §§  486,  487. 

201  Gordon  Hardware  Co.  v.  San  Francisco  &  S.  R.  Co.,  25  Pac  125,  86  Cal. 
620. 
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after  the  completion  of  the  entire  work.*®*     Under  a  statute  provid- 
ing that  every  person,  save  the  original  contractor,  claiming  a  lien, 
must,  within  30  days  after  the  "completion"  of  the  building,  file 
his  claim,  but  that  any  "trivial  imperfection"  in  the  construction 
shall  not  be  deemed  such  a  lack  of  completion  as  to  prevent  the  fil- 
ing of  the  claim,  a  claim  filed  before  the  doors  of  a  house  are 
hung,  the  plumbing  finished,  the  closets  and  bath  room  completed, 
ventilators  placed,  and  mouldings  put  in,  is  premature,  and  can- 
not be  enforced,   as  such   things  are  not   "trivial   imperfections," 
but  are  necessary  to  be  done  to  effect  a  completion  of  the  build- 
Ijjg  208     Where  a  house  costing  {1,049  is  all  done  by  November 
15th,  the  contract  time,  except  putting  in  a  pump,  which  is  done 
December  1st,  and  making  a  well  curb,  and  plastering  around  a 
mantel,  which  are  done  February   27th   thereafter,  the  time  for 
filing  the  lien  begins  to  run  from  the  latter  date,  since  the  delayed 
work,  though  costing  only  f93,  is  necessary  for  the  completion  of 
the  job.*®*    In  CJonnecticut,  work  done  after  a  house  is  supposed  to 
be  finished,  at  the  owner's  request,  the  work  really  being  necessary, 
and  being  done  in  good  faith,  will  be  deemc^d  to  extend  the  time  from 
which  the  60  days  given  for  filing  a  claim  of  lien  run,  there  being 
no  intervening  rights.*®'    A  claim  of  lien  by  an  original  contractor 
for  both  work  and  materials  furnished  under  an  entire  contract  may 
be  filed  within  the  statutory  period  after  the  last  work  was  done, 
although  that  is  beyond  the  statutory  period  after  the  last  materials 
were  furnished.*®*    But  under  a  statute  requiring  a  principal  con- 
tractor, for  the  purpose  of  saving  his  mechanic's  lien  as  against  in- 
cumbrancers without  notice,  to  file  a  claim  within  90  days  of  fur- 
nishing the  last  item  of  the  account,  where  repairs  are  made  under 
different  orders,  those  under  each  order  being  entirely  independent 
of  all  others,  not  only  aa  to  character,  but  also  as  to  time  when  or- 
dered, a  lien  will  be  secure<l  only  for  those  items  which  are  within 

202  Silvester  v.  Mine  Co.,  22  Pac.  217,  80  Cal.  510. 
208  Schallert-Ganahl  Lumber  Co.  v.  Sheldon  (Cal.)  32  Pac.  235. 
204  Cole  V.  Uhl,  46  Conn.  296.     The  delay  In  this  case  was  made  at  the  request 
of  the  owner,  and  there  were  no  third  parties  interested. 
206  Nichols  V.  Culver,  51  Conn.  177.       206  Stephenson  v.  Ballard,  82  Ind.  87. 
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00  days  of  the  filing,  and  for  those  items  prior  thereto  which  are 
within  the  same  order.^^^ 

§  482.  Where  the  contract  is  really  incomplete,  where  the  work 
is  prosecuted  from  time  to  time  as  materials  may  be  provided,  or 
as  the  progress  of  other  work  may  require,  the  mechanic  is  not  re- 
quired to  file  his  lien  within  the  statutory  period  of  the  termination 
of  each  detached  piece  of  work,  but  within  that  time  after  the  com- 
pletion of  the  whole  work.*"®  But  a  claimant  who  does  work  on 
the  same  property  under  two  distinct  contracts  made  with  two 
different  employers  must  file  his  claim  for  each  job  within  the  stat- 
utoiy  period  after  he  completed  that  particular  contract,  regard- 
less of  the  time  of  completion  of  the  other  contract.-*^^  In  a  recait 
Massachusetts  case  it  a{)peared  that  A.  agreed  to  convey  a  parcel 
of  land  to  B.  on  condition  that  B.  should  build  a  house  on  the  land 
within  a  certain  time.  B.  contracted  with  C.  to  build  a  cellar  wall 
warranted  to  stand.  The  wall  was  completed,  but  was  afterwards 
injured  by  frost,  and  repaired  by  C,  after  B.'s  authority  to  bind  A. 
had  ceased.  C.  filed  a  claim  for  a  mechanic's  lien,  more  than  30  days 
after  the  completion  of  the  wall,  but  within  30  days  from  the  time 
of  making  the  repairs.  Tlie  court  held  that,  if  he  made  the  repairs 
without  authority  from  A.,  he  could  not  enforce  a  lien;  otherwise, 
if  he  acted  in  good  faith  to  fulfill  his  warranty,  at  A.'s  request,  and 
with  A.'s  knowledge  of  the  terms  of  the  contract  under  which  the 
Mall  was  built.^^*^  In  another  case  complete  i)erformance  of  a  con- 
tract for  labor  and  material  in  the  construction  of  a  building  was 
postponed  at  the  owner's  request,  to  enable  him  to  raise  money  with 
which  to  pay  for  completing  the  building.  The  contract  was  treated 
by  both  parties  as  still  in  force,  their  intention  being  that,  as  soon 
as  the  owner  raised  the  necessary  funds,  the  contractor  would  com- 
plete his  contract,  and  by  agreement  between  them  the  contractor 
continued  from  time  to  time  to  do  a  small  amount  of  work  on  the 
contract  to  keep  his  lien  alive  in  case  the  owner  failed  to  raise  the 
money.    Finally,  the  owner  having  failed  to  raise  the  funds,  by 

2  07  Chase  v.  Mining  Co.,  57  N.  W.  648,  90  Iowa,  25. 
20i  Stiuires  v.  Flthian's  Adm'r,  27  Mo.  134. 

209  Lyon  v.  Railroad  Co.,  127  ^Mass.  101. 

210  Worthen  v.  Clenveland,  129  Mass.  570.  Tlw  statute  under  which  this  case 
VFSLS  decided  allowed  30  days  for  filing  claims. 
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agreement  of  the  parties  the  contract  was  considered  at  an  end. 
It  was  held  that  a  claim  for  a  lien  for  what  had  been  done  under 
the  contract,  filed  within  90  days  after  the  performance  of  the  last 
item  of  work,  was  good.*^^  Where,  under  a  contract,  a  building 
was  to  be  completed  September  1st,  and  a  subcontractor  furnished 
stoni'  from  time  to  time  on  open  account  between  May  and  Septem- 
ber 21st,  and  after  four  months,  the  building  being  apparently  com- 
plete, replaced  stone  steps,  which  the  architect  had  refused  to  ac- 
cept, by  others,  this  constituting  the  last  item  of  account,  it  was  held 
that,  the  evidence  tending  to  show  one  contract,  this  item  was  suf- 
ficiently connected  with  the  earlier  ones  to  enable  a  mechanic's  lien 
to  be  maintained.*^*  And  where  a  claim  for  a  mechanic's  lien  was 
filed  within  the  time  allowed  by  statute  after  the  completion  of  ad- 
ditional work  done  to  meet  the  requirements  of  the  public  author- 
ities, in  place  of  work  provided  for  in  the  original  contract,  it  was 
held  that  this  was  in  time,  although  not  within  the  statutory  period 
after  the  completion  of  the  work  according  to  the  original  con- 
tract.**^ Where  a  contract  to  slate  a  roof  is  entire,  and  it  is  a  uni- 
form rule  and  custom  that  such  contract  includes  the  repairing  of 
the  slating  necessitated  by  the  subsequent  work  on  the  building  dur- 
ing its  construction,  the  time  during  which  a  lien  for  the  slating  may 
be  taken  runs  from  the  completion  of  the  repairs.^** 

§  483.  It  has  been  held  by  the  supreme  court  of  Pennsylvania, 
under  a  statute  giving  mechanics  six  months  in  which  to  file  their 
claims,  that  where  a  contract  is  made  with  a  bricklayer  to  do  all 
the  brick  and  stone  work  about  the  erection  of  a  building,  which 
contract,  by  its  terms,  includes  the  laying  of  the  pavement,  as  it 
is  an  entirety,  a  mechanic's  lien  may  be  filed  within  six  months  from 
the  completion  of  the  work,  even  though  it  may  have  all  been  done, 
except  the  pavement,  more  than  six  months  before  the  claim  was 
filed.***  Where,  under  such  statute,  work  done  under  a  contract  is 
substantially  finished  and  accepted  more  than  six  months  before 
filing  a  claim  of  lien  therefor,  the  claim  will  nevertheless  be  in  time 

ail  McCarthy  v.  Groff,  51  N.  W.  218,  48  Minn.  325. 

212  Bruce  v.  Berg,  8  Mo.  App.  204. 

21  s  Bruns  v.  Braun,  85  Mo.  App.  337.  >     . 

2i«  Bemsdorf  y.  Hard  way,  7  Ohio  Clr.  Ct.  R.  378. 

21  •  Yeanley  v.  Flanigeu,  22  Pa.  St.  489. 
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if,  within  six  months  before  its  filing,  extra  work  was  done  by  the 
contractor  without  additional  compensation,  under  an  agreement 
with  the  owner  that  sujch  extra  work  should  be  done  as  a  substitute 
for  work  which  was  called  for  by  the  original  contract,  and  which 
the  owner  asserted  had  not  been  properly  done.*^*  Where  the  cer- 
tificate of  the  engineer  accepting  a  bridge  as  completed  recites  that 
certain  other  work  remains  yet  to  be  done,  and  advises  the  owner 
to  retain  a  certain  amount  of  the  contract  price  to  insure  its  com- 
pletion, a  claim  for  a  lien  filed  by  the  contractor  within  the  stat- 
utory time  after  the  completion  of  the  work  reserved  from  the  cer 
tificate  is  sufficient.^ *^  Where,  after  commencement  of  work  upon 
a  house,  the  contract  was  enlarged,  so  as  also  to  include  the  build- 
ing of  a  barn,  it  was  held  that  the  contract  would  be  considered  a 
single  contract  in  calculating  the  time  of  filing  claim  and  begin- 
ning suit^^* 

Completion  of  Subcontract. 

§  484.  While  the  time  during  which  an  original  contractor  may 
flip  his  claim  may  date  from  the  completion  of  the  building,*^*  sub- 
contractors and  material  men  in  similar  cases  are  usually  required 
to  file  their  claims  within  a  stated  period  after  the  last  work  done 

216  McKelvey  v.  Jarvls,  87  Pa.  St.  414.  In  a  recent  Indiana  case  it  appealed 
that  a  plumber,  in  performance  of  a  contract  to  put  into  a  house  a  water  closet 
and  bath  tub,  furnished  by  tlie  owner  of  the  building,  notified  the  owner  that 
the  work  was  complete  on  May  15th.  While  the  work  was  being  done,  the 
owner  sold  the  house.  The  purchaser  took  possession,  and  on  finding  that  the 
plumber  had,  by  mistake,  connected  the  hot-water  pipe  witli  the  closet,  instead 
of  the  tub,  telephoned  to  him  to  fix  the  same,  which  was  done  June  2d,  in  a 
short  time,  for  which  no  charge  was  made.  On  this  showhig  it  was  held  by 
a  divided  court  that  the  contract  was  performed  on  June  2d,  from  which  the 
time  for  filing  was  to  be  computed.    Coulee  v.  Clark  (Ind.  App.)  42  N.  E.  762. 

217  Washington  Bridge  Co.  v.  Land  &  River  Imp.  Co.,  40  Pac.  982,  12  Wash. 
272. 

218  Chapman  v.  Wadleigh,  33  Wis.  267. 

21 »  Thomas  v.  Kiblinger,  77  Ind.  85;  City  of  CrawfordsviUe  v.  Boots,  76  led. 
32.  Under  a  statute  requiring  a  contractor  desiring  a  lien  for  labor  done  to  file  a 
claim  therefor  "within  three  months  after  the  completion  of  the  bulldhig,"  the 
completion  of  the  building,  and  not  the  completion  of  his  work,  is  the  point  from 
which  the  limitation  of  the  time  for  filing  the  claim  begins  to  run.  Phoenix  Iron 
Co.  V.  The  Richmond,  6  Mackey  (D.  O.)  180. 
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or  last  materials  furnished  by  them,  regardless  of  the  completion 
of  the  entire  building.*^**  Under  the  Kentucky  statute,  each  con- 
tractor or  subcontractor  should  file  his  lien  within  60  days  after  the 
end  of  the  month  in  which  he  completes  his  own  work.***  In  Kansas 
a  subcontractor's  time  for  filing  his  claim  begins  to  run  from  the 
completion  of  the  building,  not  from  the  completion  of  his  particular 
work,  where  the  original  contract  provides  for  the  completion  of 
the  building;  ***  but  where  the  original  contract  does  not  require 
the  completion  of  the  building  the  subcontractor's  time  for  filing  be- 
gins to  run  from  the  completion  of  the  original  contract,  regardless 
of  the  completion  of  the  building  itself.**'  And  under  the  Oregon 
statute  requiring  persons,  not  original  contractors,  claiming  the 
benefit  of  the  act,  to  file  their  claims  within  30  days  after  the  com- 
pletion of  the  alteration  or  repair  of  the  building,  or  after  they  have 
ceased  to  labor  thereon  or  furnish  materials  therefor,  such  persons 
need  only  file  their  claims  within  30  days  after  the  building  is  com- 
pleted, when  their  labor  or  materials  are  used  in  completing  it.*** 

Acceptance  of  Work. 

§  485.  Where  the  time  for  filing  liens  is  limited  to  a  specified  time 
after  completion  of  the  contract,  the  time  begins  to  run  from  ilie 
date  when  the  work  is  actually  completed,  rather  than  from  the 
date  of  its  acceptance.***  Thus  the  fact  that  a  building  contract 
provides  for  the  issuance  of  a  certificate  by  the  architect  before  the 
installment  due  upon  the  completion  of  the  building  shall  be  paid 
does  not  postpone  the  commencement  of  the  time  allowed  subcon- 
tractors within  which  to  file  their  claims  to  the  time  of  the  issuance 
of  the  certificate.*** 

220  Hamilton  v.  Naylor,  72  Ind.  171;  City  of  Crawfordsvllle  v.  Boots,  76  Ind. 
32;    Thomas  v.  Kiblinger,  77  Ind.  85;   Egolf  v.  Casselbeny,  14  Pa.  Co.  Ct.  R.  87. 

221  Central  Trust  Co.  v.  Richmond.  N.  I.  &  B.  R.  Co.,  15  C.  a  A.  273,  68 
Fed.  90. 

222  Clou^  y.  McDonald,  18  Kan.  114. 

228  Crawford  v.  Bladcman,  1  Pac.  130,  30  Kan.  527. 

224  Ainslle  y.  Kohn,  19  Pac.  97,  16  Or.  363. 

225  Fay  y.  Mnhlker,  20  N.  Y.  Supp.  671,  1  Misc.  Rep.  321;  WUlamette  Steam- 
MlUs  Co.  y.  Kremer,  29  Pac.  633,  94  Cal.  205. 

tie  McLaufi^lln  y.  Perkins,  36  Pac.  839,  102  Cal.  502. 

(499) 


§    486  MECHANICS'    LIENS.  (Ch.   l4 


ITnneceBsary  Delay  and  Trivial  Imi>erfectio]i8. 

§  486.  There  must  be  no  unnecessary  delay  after  a  contract  is 
substantially  performed,  or  else  the  time  for  filing  liens  will  date 
from  the  completion  of  substantial  performance,  even  though  small 
omissions  are  afterwards  supplied.^^^  Thus,  wheit*  a  claim  of  lien 
must  be  filed  within  three  months  after  the  completion  of  the  build- 
ing, such  time  dates  from  its  substantial  completion,  and  not  from 
the  period  stoves,  gas  fixtures,  and  electric  bells  were  placed  in  the 
house.* ^*  Under  a  statute  declaring  that  any  trival  imperfection  in 
the  construction  of  any  building  shall  not  be  deemed  such  a  lack  of 
completion  as  to  prevent  the  filing  of  any  lien  claim,  the  omission, 
in  a  building  costing  |4,700,  of  items  costing  about  |7,  does  not 
prevent  the  time  for  filing  liens  from  beginning  to  run.***  In  an- 
other case  under  this  statute  it  appeared  that  a  contractor  agreed  to 
excavate  a  cellar,  and  to  erect  walls  of  concrete,  and  steps  to  the 
street,  and  plaintiff  did  work  thereon  for  said  contractor.  The  work 
was  accepted  by  the  owner,  as  complete,  July  26th;  but  in  August 
a  carpenter  employed  by  the  owner  placed  a  frame  in  the  cellar  door, 
and  plaintiff,  at  the  owner's  request,  filled  a  small  hole  outside  of 
the  cellar.  It  was  held  that  the  lack  of  this  additional  work  was  a 
^'trivial  imperfection,"  within  the  meaning  of  said  statute.***  In  a 
Connecticut  case  it  appeared  that  a  painter  contracted  to  paint  a 
house,  to  be  done  April  1st.  At  that  time  all  the  painting  was  done 
except  putting  the  second  coat  of  paint  on  a  certain  piazza,  which, 
at  the  owner's  request,  and  for  the  convenience  of  the  occupants, 
was  deferred  till  the  following  June,  when  it  was  done.  The  de- 
layed work  took  only  three  hours  to  do.  It  was  held  that  the  time 
for  filing  lien  claims  ran  from  April  1st,  since  the  work  was  then 
substantialh'  performed,  and. the  delay  was  unreasonable.*'*     In  an 

2  27  Sanfonl  v.  Frost,  41  Conn.  617.  In  this  case  a  contract  was  sabstantlally 
coiuiileted  April  Ttti,  and  a  few  hours'  finiil  work  was  done  September  27th.  No 
excuse  for  the  delay  being  shown,  it  was  lield  that  the  time  for  fllinj^  claims 
t)egan  to  run  from  AprU  7th. 

22S  Brown  v.  Warhig,  1  App.  Caa.  (D.  C.)  378. 

220  Santa  Clara  Valley  MUl  &  Lumber  Co.  y.  Williams  (Cal.)  31  Pac  1128. 

280  Lippert  v.  Lasar  (Cal.)  33  Pac,  707. 

231  Flint  V.  Raymond,  41  Conn.  510. 
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action  to  enforce  a  mechanic's  lien  on  a  cottage  it  appeared  that  the 
plaintiff,  after  ceasing  to  labor  at  the  cottage  in  question,  continued 
in  defendant  contractor's  employment  at  his  shop.  Defendant's  fore- 
man, in  doing  some  work  on  the  cottage,  not  in  the  contract,  went 
to  the  shop,  and  borrowed  plaintiff's  tools  for  a  few  minutes.  Plain- 
tiff also  rendered  the  trifling  service  of  receiving  from  the  foreman's 
hand  a  board,  which  might  otherwise  have  been  allowed  to  fall  with- 
out danger  of  injury.  It  was  held  that  these  were  not  acts  of  labor 
on  the  cottage  that  would  prolong  plaintiffs  time  for  filing  a  lien 
claim  thereon.^^*  In  a  recent  Minnesota  case  it  appeared  that  near- 
ly four  months  after  the  apparent  completion  of  a  contract,  the 
performance  of  which  occupied  three  months,  two  hours'  work  wa» 
done  in  fitting  doors,  and  it  was  held  that  the  completion  of  the  con- 
tract was  not  thereby  extended.^ '^^ 

§  487.  Under  a  statute  requiring  the  claim  to  be  filed  within  a 
specified  time  after  the  completion  of  the  labor,  labor  performed 
more  than  60  days  befoi-e  the  filing  must  appear  to  be  a  part  of 
continuous  labor,  and  it  cannot  avail,  if  done  apparently  for  the  pur- 
pose of  evading  the  law.^^*  And  the  doing  of  independent  work  by 
a  contractor,  on  request,  after  the  original  work  has  been  done,  docs 
not  enlarge  the  time  allowed  after  completion  of  his  contract  for 
the  filing  of  a  lien  claim.^"  Thus,  where  a  subcontractor  who  has 
done  the  painting  and  glazing  of  a  house  puts  weather  strips  on  the 
windows,  and  paints  them,  at  the  request  of  the  contractor,  after 
the  house  has  been  built  and  accepted,  his  time  for  filing  a  claini 
for  the  painting  and  glazing  will  not  be  extended  by  his  work  on  the 
weather  strips.^'*  And  where  buildings  are  constructed  by  a  con- 
tractor, and  afterwards,  through  the  fault  of  others  in  allowing  an 
overflow  of  water,  the  area  walls  become  defective,  taking  down  and 

rebuilding  them  is  not  a  work  required  by  the  contract,  as  due  to 
alterations  in  the  plan  of  construction,  but  an  independent  work.^*' 

So,  too,  the  time  of  completion  of  a  building  cannot  be  extended^ 

*•*  Cole  V.  Clark,  27  Aa  186,  85  Me.  33C. 

388  Dayton  v.  Iron  Co.  (Minn.)  65  N.  W.  133. 

2t4  Duffy  V.  Baker,  17  Abb.  N.  C.  (N.  Y.)  357. 

>»•  Fay  V.  Mutalker  (Com.  PI.)  20  N.  Y.  Supp.  671. 

>••  Scott  V.  Cook,  8  Mo.  App.  193. 

«87  Fay  V.  Muhlker  (Com.  PI.)  20  N.  Y.  Supp.  C7L 
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after  its  substantial  completion,  by  changes  afterwards  made,  where 
such  changes  were  rendered  necessary  by  the  claimant's  failure  to  do 
the  work  properly  in  the  first  instance.^'*  Thus  the  fact  that  a  con- 
tractor, after  building  an  elevator  in  a  building,  sends  at  a  later 
date  a  workman  to  place  an  article  which  should  have  been  fur- 
nished at  the  time  the  work  was  done  in  the  first  instance,  does  not 
postpone  the  running  of  the  time  within  which  his  claim  for  a  me- 
chanic's lien  should  be  filed  to  such  later  date.^'*  Repairs  made 
after  completion  of  a  building  do  not  extend  the  time  for  filing  a 
claim  for  a  lien  for  its  construction;^*®  neither  do  alterations  or 
additions  made  after  the  building  is  completed,^*^  unless  such  alter- 
ations are  rendered  necessary  by  a  mistake  of  the  owner."*" 

Constructive  Completion. 

§  488.  There  is  such  a  thing  as  the  constructive  completion  of  a 
building.  Thus  the  abandonment  of  work  on  a  house  without  fault 
of  the  contractor  is  to  be  deemed  a  completion  of  it  for  the  purpose 
of  filing  a  lien  claim;  -*^  and,  conversely,  where  a  contractor  has  so 
far  abandoned  the  prosecution  of  his  work  as  to  allow  the  statutory 
period  to  run  again^  the  filing  of  a  mechanic's  lien,  he  cannot,  mere- 
ly to  secure  a  lien,  furnish  material  after  the  statute  has  run  against 

23  8  Berry  v.  Turner,  45  Wis.  105. 

239  In  re  Philadelphia  Packing  &  Provision  Co.*s  Estate,  4  Pa.  Dist.  R.  57. 

240  Davis  V.  Alvord,  94  U.  S.  545. 

2  41  Harmon's  Appeal,  17  Atl.  140,  124  Pa.  St.  624;  Ryman  &  Sons*  Appeal,  17 
All.  180,  124  Pa.  St.  635;  Hassenfus  v.  Philadelphia  Paddng  &  Provision  Co.,  15 
Pa.  Co.  Ct.  R.  650. 

242  Parrish's  Appeal,  83  Pa.  St.  111. 

24  3  Catlin  V.  Douglass,  33  Fed.  r>t>9;  Chicago  Lumber  Co.  v.  Merrimac  River 
Sav.  Bank,  34  Pac.  1045,  52  Kan.  410.  In  Merchants'  &  Mechanics*  Sav.  Bauk 
V.  Dashiell,  25  Grat.  (Ya.)  616,  there  is  a  dictum  to  the  effect  that  In  such  case 

the  contractor  need  not  file  a  claim  at  all,  although  the  statute  declared  he  should 

« 

file  one  within  30  days  after  completion  of  the  work.  It  has  recently  been  held 
in  Kansas  that  where  a  contractor  abandoned  the  work  with  the  knowledge  of 
the  owner,  which  was  withheld  from  the  subcontractors,  whose  contracts  were 
incomplete,  the  latter  had  the  right  to  file  their  lien  claims  within  60  days 
after  doing  the  last  work  or  furnishing  the  last  item  of  material  before  notice  of 
such  abandonment.  Main  Street  Hotel  Co.  v,  Horton  Hardware  Co..  43  Pac. 
7C9,  56  Kan,  448. 
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the  last  preceding  !tem.^**  Under  a  statute  declaring  that  the  "oc- 
cupation*' of  the  structure  by  the  owner,  or  its  "acceptance"  by  him, 
shall  be  deemed  conclusive  evidence  of  completion,  an  owner  who 
releases  the  contractor  from  the  duty  of  completing  the  work,  and 
takes  charge  for  the  purpose  of  completing  it  himself,  thereby  oc- 
rupies  and  accepts  it  so  as  to  set  the  time  for  filing  claims  run- 
ning.**' Under  a  statute  declaring  that  cessation  from  labor  for 
30  days  on  any  unfinished  building  "shall  be  deemed  equivalent  to 
<*ompletion,''  where  a  contractor  refuses  to  finish  a  building,  and 
no  work  is  done  on  it  for  30  days,  the  time  in  which  a  material 
man,  with  notice  of  the  facts,  must  file  his  claim,  begins  at  the  end 
of  such  30  days.^**  It  has  also  been  held,  under  such  statute,  that 
material  men  who  furnished  materials  to  a  contractor  who  aban- 
doned his  contract  must  file  their  claims  within  the  statutory  time 
after  the  cessation  of  labor,  even  though  the  owner  afterwards  made 
a  contract  for  the  completion  of  the  building  with  another  con- 
tractor, who  completed  it.^*^  Where  a  contractor  for  the  erection  of 
a  building  voluntarily  abandons  it  in  an  unfinished  state,  and  the 
amount  required  to  complete  it  is  less  than  the  value  of  the  mate- 
rials put  into  it,  while  the  owner  is  protected  by  the  contractor's 
bond,  subcontractors,  who  furnished  the  materials  used,  may  con- 
sider the  building  as  completed,  within  the  meaning  of  a  statute 
requiring  them  to  file  a  statement  of  the  materials  within  60  days 
after  the  completion  of  the  building,  if  they  desire  to  secure  a  lien 
thereon."** 

§  480.  Where  the  parties  to  a  contract  for  the  erection  of  a  build- 
ing agree  that  it  shall  be  considered  as  completed  before  the  last 
work  is  actually  put  on  it,  the  period  for  filing  lien  claims  thereon 
begins  to  run  from  that  time,  instead  of  from  the  time  of  the  actual 
completion  of  the  building.***  But  an  understanding  between  one 
who  contracted  to  build  a  church  and  the  majority  of  the  trustees 
of  the  church  that  it  should  be  accepted  as  completed  when  it  was 

244  Central  Trust  Co.  v.  Chicago,  K.  &  T.  Ry.  Co.,  54  Fed.  5J)S. 

246  Giant-Powder  Co.  v.  San  Diego  Flume  Co.,  25  Pac.  97(5,  88  Cal.  20. 

24»  Kerckhoff-Cuzner  Mill  &  Lumber  Co.  v.  Olmstead,  24  Pac.  648,  8r»  Cal.  80. 

247  Johnson  v.  La  Grave,  36  Pac.  651,  102  Cal.  324. 
«48  Shaw  V.  Stewart.  23  Pac.  616.  43  Kan.  672. 

24t  Trustees  of  Franklin  St.  M.  E.  Church  v.  Davis,  7  S.  E.  245,  85  Va.  193. 
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not  so  in  fact  ia  not  conclusive  on  the  question  of  the  time  of  com- 
pletion as  against  subcontractors  claiming  to  have  filed  lien  claims 
within  the  statutory  time.^**®  Where  a  workman  furnishes  material 
and  labor  on  a  building  under  a  written  contract  with  the  owner, 
at  whose  request  work  is  suspended  temporarily,  and  deferred  from 
time  to  time,  on  various  pretexts,  for  a  period  of  four  months  (the 
statutory  time  within  which  to  file  a  lien)  after  the  last  work  was 
done,  whereupon  the  owner  wrongfully  refuses  to  allow  the  work- 
man to  complete  his  contract,  the  latter  may  file  a  claim  any  time 
within  the  statutory  period  after  the  wrongful  termination  of  the 
contract^ ^*  Where  a  building  is  substantially  completed  according 
to  contract,  and  the  owner  takes  possession  of  and  moves  into  it,  and 
the  contractor  ceases  all  work  upon  it,  and  both  parties  seem  to  treat 
the  house  as  completed,  the  time  for  subcontractors  to  file  claims 
will  run  from  the  time  the  owner  took  possession.^"* 

Continuous  Employment. 

§  490.  Under  a  statute  requiring  a  claim  to  be  filed  "within  60 
days  from  the  time  the  work  shall  have  been  performed,"  it  has  been 
held  that  a  man  employed  to  work  on  a  mine  at  the  rate  of  |2,500 
per  year  might  file  his  claim  within  60  days  from  the  time  he  ceased 
to  work,  although  he  worked  more  than  a  year.*"'  And  where  work- 
men in  a  mine  worked  sometimes  by  the  day  and  sometimes  by  the 
job,  but  in  both  cases  under  the  direction  of  the  owner^s  foreman, 
it  was  held  that  both  kinds  of  work  should  be  treated  as  one  con- 
tinuous employmeut,  for  the  purpose  of  ascertaining  when  claims 
should  be  filed.^"*  Under  a  statute  providing  that  claims  of  lien 
"for  the  performance  of  any  labor  in  a  mining  claim"  must  be  filed 
within  30  days  thereafter,  laborers  employed  at  a  fixed  compensa- 
tion per  month  are  not,  for  that  reason,  required  to  file  their  claims 
within  30  days  from  the  end  of  each  month.'""    But  in  Iowa,  under 

2  60  First  Presbyterian  Church  v.  Santy,  34  Pac.  974,  52  Kan.  462. 

2  51  Pedretti  v.  SUchtenoth,  6  Ohio  Cir.  Ct.  R.  516. 

262  Rice  V.  Brown,  42  Pac.  396,  1  Kan.  App.  646. 

2 68  Alvord  V.  Hendrie,  2  Mont.  115. 

2  64  sicyrme  v.  Mining  Co.,  8  Nev.  219. 

IBS  Malone  v.  Gravel  Co.,  18  Pac.  772,  76  Cal.  578. 
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a  statute  which  provides  that  a  subcontractor  on  a  railroad  ''shall 
have  60  days  from  the  last  day  of  the  month  in  which  such  labor  was 
done  within  which  to  file  his  claim  therefor,"  it  is  held  that  the  word 
"done,"  in  this  statute,  means  "performed,"  and  does  not  mean  "com- 
pleted," so  that  for  the  work  perfonned  in  each  calendar  month  the 
claim  of  lien  must  be  filed  within  GO  days  from  the  end  of  the 
month.^^*  In  a  case  in  the  United  States  courts  it  was  held  that 
a  statutory  provision  to  the  effect  that  persons  furnishing  labor  or 
materials  for  the  construction  of  railroads  must  file  a  verified  state- 
ment of  the  amount  claimed  in  the  clerk's  office  within  60  days  after 
the  last  day  of  the  last  mouth  in  which  any  labor  was  performed,  or 
materials  or  teams  furnished,  was  sufficiently  complied  with  in  the 
case  of  laborers  hired  by  the  month,  who,  while  working,  filed  a  state- 
ment and  claim  for  the  previous  month,  for  which  they  had  not  been 
paid,  and  after  they  ceased  working  filed  another  claim  and  state- 
ment for  such  labor  performed,  after,  and  not  included  in,  the  first 
statement*"^  It  has  been  held  in  New  York  that  a  laborer  work- 
ing by  the  day  can  only  claim  a  lieu  for  work  done  within  30  days 
preceding  the  filing  of  his  claim,  where  there  was  an  interval  of 
several  days  between  his  work.^^^  And  in  Rhode  Island  the  fact 
that  one  is  hired  by  the  day  does  not  take  his  case  out  of  the  opera- 
tion of  a  statute  requiring  notice  of  an  intention  to  claim  a  me- 
chanic's lien,  to  be  given  within  30  days  from  the  time  of  the  com- 
mencement of  work.'*' 

i»«  Sandval  v.  Ford,  8  N.  W.  324,  55  Iowa,  461. 

»»7  Central  Trust  Ck).  v.  Richmond,  N.  I.  &  B.  R.  Co.,  54  Fed.  723. 

«««  Goodale  v.  Walsh,  2  Thomp.  &;  C.  (N.  Y.)  311. 

«5»  Mowry  v.  HUI,  14  R.  I.  604.  The  claimant  in  this  case  worlied  from 
November  12th  to  December  10th,  and  filed  his  claim  December  25th.  It 
was  held  that  the  claim  was  not  good,  even  for  the  work  done  within  the  30 
days. 

Bnt,  where  the  work  before  the  30  days  is  done  under  a  different  contract 
from  that  done  during  the  30  days,  the  fact  that  the  claimant  had  done  some 
work  upon  the  house,  the  lien  for  which  had  been  lost  by  lapse  of  time,  does 
not  bar  enforcement  of  his  lien  for  work  thereon  properly  included  in  his  30- 
lays  notice.    Kenyon  v.  Peckham,  10  R.  I.  402. 
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Maturity  of  Debt. 

§  491.  Some  statutes  date  the  time  of  ftling  the  claim  from  the 
maturity  of  the  debt,  instead  of  the  completion  of  the  contract  Un- 
der these  statutes  the  time  of  completing  the  contract  usually  cuts 
no  figure  in  determining  whether  the  claim  is  filed  in  time,-*®  ex- 
cept that  where  it  is  not  shown  that  credit  was  to  be  given,  the  debt 
matures  when  the  last  work  was  done  or  last  material  furnished, 
and  the  time  for  filing  therefore  begins  to  run  at  that  time.'**^  As 
a  general  rule,  the  time  for  filing  under  such  statutes  does  not  be- 
gin to  run  until  there  is  a  right  of  action  on  the  debt.  Thus  the 
effect  of  a  purchase  of  materials  "on  six  months'  time"  is  to  make  the 
time  for  filing  begin  to  run  at  the  expiration  of  six  months  from  the 
delivery  of  the  last  item;^®^  and,  where  a  note  is  given  on  the 
day  of  delivery,  the  time  for  filing  begins  to  run  from  the  maturit)' 
of  the  note,  even  as  against  a  mortgagee  without  notice.^*'  There 
is,  however,  a  decision  in  Missouri  to  the  effect  that,  under  a  statute 
requiring  the  claim  to  be  filed  within  six  months  after  the  indebted- 
ness shall  have  accrued,  the  indebtedness  accrues  upon  its  coming 
into  existence  as  a  completed  obligation,  although  it  cannot  be  sued 
uix)n  until  due.^**  Where  a  building  contract  provides  for  payment 
only  upon  acceptance  of  the  work,  the  cause  of  action  thereon  does 
not  accrue,  so  as  to  start  the  time  for  filing  a  claim,  until  the  work 
is  accepted,  even  though  it  is  not  accepted  until  some  time  after  its 
completion.^ •'^  And  where  a  contract  provides  that  the  price  shall 
'*be  payable,  when  the  job  is  completed,  in  satisfactory  six  months* 

260  Newgass  v.  Atlantic  &  D.  Ry.  Co.,  56  Fed.  676. 

261  Robinson  v.  Mamey,  5  Blackf.  (Ind.)  329;  Matthews  v.  Wagenhaeuser 
Brewing  Ass'n,  19  S.  W.  150,  8;{  Tex.  604;  Piper  v.  Hoyt,  17  Atl.  798,  61  Vt.  539; 
Ehlers  v.  Elder,  51  Miss.  501. 

262  Langford  v.  ^lackay,  12  111.  App.  223. 
20  3  Goble  V.  Gale,  7  Blackf.  (Ind.)  218. 

2  64  Great  Western  Manuf'g  Co.  v.  Burns,  59  Mo.  App.  391,  1  Mo.  App.  Rep'r. 
52.  In  the  case  of  Ringle  v.  Iron  Works,  24  N.  Y.  Supp.  757,  4  Misc.  Rep.  15, 
it  was  held  that  a  subcontractor's  account  was  due  on  completion  of  his  subcon- 
tract, so  as  to  entitle  him  to  file  his  claim  then,  although  it  was  not  payable  un- 
til completion  of  the  principal  contract;  but  on  appeal  this  decision  was  modified, 
and  the  lien  denied.     Ringle  v.  Iron  Works,  28  N.  Y.  Supp.  107,  76  Hun.  :    ). 

20  5  Johnson  v.  White  (Tex.  Civ.  App.)  27  S.  W.  174. 
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paper,  interest  added,",  the  payment  does  not  fall  due  till  the  ex- 
piration of  six  months  from  completion  of  the  job,  even  though  the 
paper  is  not  given,  since  the  agreement  to  take  it  extends  the  time 
of  payment* •• 

§  492.  Under  a  statute  providing  that  no  person  shall  be  entitled 
to  a  lien  unless  he  shall  file  his  claim  within  six  months  after  his 
account  has  fallen  due,  a  contractor  whose  account  is  payable  in 
installments  may  file  his  claim  within  six  months  after  the  last  in- 
stallment  falls  due.^®^  And  under  a  statute  requiring  the  claim 
to  be  filed  within  30  days  from  the  time  the  indebtedness  accrues  or 
from  the  completion  of  the  building  a  claimant  must  file  his  claim 
within  30  days  from  the  time  his  account  accrued,  if  that  be  before 
the  completion  of  the  building.-*"  In  a  case  in  Alabama  it  ap- 
peared that  a  building  contract  provided  for  the  construction  of  a 
house,  and  the  furnishing  of  the  material,  for  a  stipulated  compen- 
sation, payable  in  several  specific  installments  according  to  the  prog- 
ress of  the  work;  the  last,  including  a  sum  retained  by  the  owner 
as  security  for  faithful  performance,  being  payable  on  the  comple- 
tion of  the  house.  While  in  the  process  of  construction,  the  house 
was  willfully  burned  by  the  owner's  agent,  without  the  contractor's 
fault.  On  these  facts  the  court  held  that  the  owner's  obligation 
to  repay  the  sum  retained  as  security  accrued  on  the  destruction  of 
the  house,  within  the  meaning  of  the  Alabama  statute  which  re- 
quires every  contractor  who  seeks  to  enforce  a  mechanic's  lien  to 
file  his  demand  within  six  months  after  the  indebtedness  has  ac- 
crued.*** 

Computation  of  Time. 

§  493.  It  has  been  said  that  in  computing  the  time  within  which 
a  mechanic's  lien  claim  may  be  filed,  either  the  day  on  which  the 
last  work  is  done  or  the  day  on  which  the  claim  is  filed  must  be  ex- 
cluded,*^® but,  as  a  general  rule,  the  first  day  for  filing  is  excluded 

2««  Wheeler  v.  Schroeder,  4  R.  I.  383. 

2«7  Newgass  v.  Railway  Co.,  56  Fed.  676. 

»«•  Patrick  V.  Ballentine,  22  Mo.  143. 

««»  Cutcllff  V.  McAnaUy,  7  South.  331,  88  Ala.  507. 

STO  In  re  Martin,  4  Fed.  208. 
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and  the  last  one  included.*^*  Under  a  statute  providing  that  the 
"time  within  which  an  act  is  to  be  done,  shall  be  computed  by  ex- 
cluding the  first  day  and  including  the  last;  if  the  last  day  be  Son- 
day,  it  shall  be.  excluded," — where  the  time  for  filing  prescribed 
by  the  mechanic's  lien  law,  after  the  indebtedness  accrues,  expires 
on  Sunday,  the  lien  is  insufficient  unless  the  claim  is  filed  on  the  Sat- 
urday preceding.^^*  A  claim  put  into  the  hands  of  the  proper  of- 
ficer within  the  time  for  filing  is  not  too  late  although  he  does  not 
take  the  claim  to  his  office  and  record  it  until  after  tlie  prescribed 
time  for  filing  has  expired.^^'  In  computing  time  under  mechanic's 
lien  laws  the  courts  do  not  ordinarily  take  notice  of  portions  of  a 
day.*"*  Thus,  where  a  claim  which  should  have  been  filed  before 
the  work  was  begun  was  filed  at  10:30  o'clock  a.  m.,  and  it  appeared 
that  the  work  was  commenced  no  earlier  than  8  or  8:30  a.  m.  of 
the  same  day,  the  evidence  thereof  being  doubtful,  and  such  work 
being  of  a  trivial  nature,  a  finding  that  the  work  commenced  before 
said  filing  will  not  be  sustained. ^^'^ 

§  494.  Under  a  60-day  statute,  a  claim  filed  March  30th  for  work 
finished  January  3l8t  is  in  time;  ^^*  and,  under  a  30-day  statute,  a 
claim  filed  July  20th  for  work  finished  June  21st  is  in  time.*^^  So, 
too,  under  a  statute  providing  that  a  claim  shall  not  be  filed  until 
10  days  after  notice  is  served  on  the  owner,  serving  notice  on  the 
15th  and  filing  claim  on  the  25th  of  the  same  month  are  sufficient"^ 
But  under  a  statute  requiring  a  claim  to  be  filed  within  six  months, 
a  claim  filed  July  23d  for  materials  furnished  January  22d  is  too 
late,2"»  and  so  is  a  claim  filed  November  17th  for  work  completed 

271  Esler  v.  Peterson,  8  Phila.  (Pa.)  303;  Hahn  v.  Dierkes,  37  Mo.  574. 

27  2  Patrick  v.  Faulke,  45  Mo.  312.  On  the  same  principle,  it  has  been  held  In 
Kew  York  that  under  the  mechanic's  lien  law  of  1875,  in  force  In  the  city  of  New 
York,  a  notice  of  lis  pendens,  filed  on  the  ninety-first  day  after  notice  of  lien,  the 
ninetieth  day  falling  on  Snnday,  is  filed  too  late.  Bowes  v.  Christian  Home, 
64  How.  Prac.  (N.  Y.)  509. 

27  8  Wood  V.  Simons,  110  Mass.  116. 

27  4  Haden  v.  Buddensick,  49  How.  Prac.  (N.  Y.)  241. 

27  5  Reed  V.  Norton,  26  Pac.  707,  90  Cal.  590.  * 

27  0  White  V.  Soto,  23  Pac.  210,  82  Cal.  65-1. 

27  7  Curtis  V.  Sestanovich,  37  Pac.  67,  26  Or.  107. 

27  8  Hahn  v.  Dierkes,  37  Mo.  574. 

^7  0  Hoops  V.  Parsons,  2  Miles  (Pa.)  241. 
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May  16th,^*®  and  so  is  a  claim  filed  June  16tli  for  work  completed  De- 
cember 15tli.*®^  In  a  recent  Waahington  case  a  lien  claim  filed  by 
farm  laborers  on  October  14th  recited  that  claimants  commenced 
work  on  August  10th  and  finished  September  IGth.  One  of  the 
claimants  testified  merely  that  he  worked  15^  days.  It  was  held 
that,  since  the  presumption  was  that  he  worked  continuously  from 
August  10th,  thereby  making  August  28th  his  last  day,  his  claim 
was  not  filed  within  40  days  after  the  labor  was  performed,  as  re- 
quired by  statute.^** 

Filing  after  Death  of  Party. 

§  495.  In  states  where  a  mechanic's  lien  accrues  on  the  doing  of 
the  work,  and  not  on  the  filing  of  the  claim,  a  claim  filed  after  the 
owner's  death,  but  within  the  statutory  period  for  filing,  is  in  apt 
time.^*"  But  under  a  statute  providing  that  mechanics'  liens  shall 
be  preferred  to  any  conveyance,  judgment,  or  other  claim  which  was 
not  docketed  or  recorded  at  the  time  of  filing  the  notice  of  lien,  a 
lien  filed  after  the  death  of  the  owner  for  work  done  before  his  death 
does  not  attach  to  the  interest  of  the  owner's  devisees.^®*  The  death 
of  the  contractor,  however,  before  a  subcontractor  or  matei*ial  man 
in  the  second  degree  has  filed  his  claim,  does  not  make  such  claim 
too  late.^*"  It  has  been  held  in  Pennsylvania,  under  a  statute  de- 
claring that  debts  due  mechanics  shall  not  be  a  lien  "except  from 
the  time  of  filing  the,  claim,"  that  a  claim  filed  after  the  death  of 
the  owner  of  the  building  was  not  entitled  to  priority  over  the  gen- 
eral debts  of  the  owner.*'* 

2S0  City  of  PhUadelpbia  v.  Slonaker,  6  Phila.  (Pa.)  4S. 

281  Hall  V.  Dougherty,  14  PhUa.  (Pa.)  190. 

282  Pain  V.  Isaacs,  38  Pac.  1038,  10  Wash.  173. 

2t3  Richardson  v.  Hickman,  32  Ark.  406.     See  ante,  §§  340,  341. 

284  Tubridy  v.  Wright,  39  N.  E.  640,  144  N.  Y.  519,  afflrjning  27  N.  Y.  Supp. 
978,  7  Misc.  Rep.  403. 

288  Telfer  v.  Klerstead,  2  Hilt.*(N.  Y.)  577;  Watrous  v.  Elmendorf,  55  How. 
Prac.  (N.  Y.)  461. 

s8«  Hofl's  Appeal,  102  Pa.  St  218. 
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Division  V.     Effect  of  Filing  Claim, 

In  Qeneral. 

§  496.  Filing  the  claim  does  not  create,  but  simply  establishes, 
the  lien.  It  changes  an  inchoate  and  defeasible  right  to  a  lien  into 
a  fixed  and  definite  incumbrance.*®^  Under  a  statute  providing 
that,  when  land  of  a  decedent  is  sold  on  execution  for  more  than 
enough  "to  pay  off  liens  of  record,"  the  residue  should  be  paid  to 
the  personal  representatives,  it  has  been  held  that  mechanics'  liens 
for  which  claims  had  been  filed,  but  which  had  not  been  reduced  to 
judgment,  were  liens  of  record,  entitled  to  payment  out  of  the  pro- 
ceeds.*** But  it  has  been  held  in  New  York  that  where  the  owner 
of  a  house  insured  it  by  a  policy  which  provided  that  it  should  be 
forfeited  "if  without  written  consent  hereon  the  property  shall  here- 
after become  incumbered  in  any  way,"  and  thereafter  a  mechanic's 
lien  claim  was  filed  without  the  owner's  knowledge,  the  policy  was 
not  thereby  invalidated,  since  the  provision  evidently  applied  only  to 
incumbrances  volun^arily  created.**®  A  mechanic  who  files  a  claim 
for  lien  does  not  thereby  release  his  debtor  from  personal  liability.*'* 
So,  too,  a  subcontractor,  to  whom  the  contractor  has  given  an  order 
on  the  owner,  may  still  enforce  his  rights  under  such  order  after  he 
has  filed  his  claim.*®^  And  filing  a  claim  of  lien  alleging  perform- 
ance of  work  done  as  a  subcontractor  does  not  estop  the  claimant 

28T  Welch  V.  Porter,  63  Ala.  225;  Central  Trust  Co.  v.  Richmond,  N.,  I.  &  B. 
R,  Co.,  15  C.  C.  A.  273,  68  Fed.  90;  Viti  v.  Dixon,  12  Mo.  479;  Lookout  Lumber 
Co.  V.  Mansion  Hotel  &  B.  Ry.  Co.,  14  S.  E.  35,  109  N.  C.  658;  Green  v.  Wfl- 
Uams,  21  S.  W.  520,  92  Tenn.  220;  McVean  v.  Tiffin,  13  Ont.  App.  4; .  Maklns  v. 
Robinson,  6  Ont.  5.  It  has  been  said  by  the  supreme  court  of  Oregon  that  filing 
the  claim  does  not  establish  a  lien,  but  merely  prevents  the  lien  previously  ac- 
quired from  lapsing,  and  that  a  claim  may  be  filed  after  suit  is  commenced  to 
foreclose  said  lien.  If  filed  within  statutory  time.  Whlttler  v.  Logus  (Whlttier 
V.  Blakely)  11  Pac.  305,  13  Or.  546. 

288  Watt  V.  Vezin,  15  Phlla.  (Pa.)  180. 

289  Green  v.  Insurance  Co.,  17  Hun  (N.  Y.)  467. 

2  00  Artman  v.  Truby,  18  Atl.  1065,  130  Pa.  St.  619;  Maxey  v.  Larkln,  2  B.  D. 
Smith  (N.  Y.)  640;  PoUock  v.  Ehle,  Id.  541. 
2»i  Dunn  V.  Stokem,  3  Atl.  349,  43  N.  J.  Eq.  401. 
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from  sning  the  owner  personally  on  the  theory  that  the  work  was 
done  directly  for  him,  and  not  for  a  contractor. '^^^ 

§  497.  A  claim  against  a  party  who  is  not  in  possession,  and  who 
has  no  record  title,  constitutes  no  cloud  against  the  record  title, 
since  a  sale  thereunder  would  only  pass  the  rights  of  the  party 
against  whom  the  lien  is  claimed.*®'  But  where  a  claim,  although 
void,  is  directed  against  the  owner,  it  may  constitute  a  cloud  on  his 
title.-**  In  some  states  filing  a  claim  gives  the  claimant  precedence 
over  mechanics  who  file  at  a  later  date,*'*^  but  this  is  not  the  uni- 
versal rule.**^*  The  effect  of  filing  a  subcontractor's  claim  is  to 
transfer  to  him  a  proportional  part  of  the  contractor's  account 
against  the  owner.*'^  The  intent  with  which  the  claim  or  the  con- 
tract is  recorded  does  not  change  the  effect  of  such  recording.*"  It 
is  held  in  Pennsylvania  that  the  registry  of  a  mechanic's  lien  claim 
is  not  a  record.***  Filing  a  mechanic's  lien  claim  is  not  the  institu- 
tion of  a  lawsuit,  although  it  is  an  essential  prerequisite  to  the 
maintenance  of  a  suit  to  enforce  the  lien.^®^  Under  a  statute  declar- 
ing that  failure  to  file  a  claim  of  mechanic's  lien  within  the  time  lim- 
ited shall  not  defeat  the  lien,  except  as  against  purchasers  or  incum- 
brancers in  good  faith,  whose  rights  accrued  after  such  time,  and 
before  any  claim  for  lien  was  filed,  a  lienor  cannot  acquire  priority 

2»«  Cremin  v.  Byrnes,  4  E.  D.  Smith  (N.  Y.)  756;  McLaughlin  v.  Austin,  62  N. 
W.  719,  104  Mich.  489. 

2»8  Lehman  v.  Roberts,  86  N.  Y.  232. 

2»*  Lehman  v.  Thomas,  5  Watts  &  S.  (Pa.)  202. 

2i>5  Robertson  v.  Barrack,  45  N.  W.  1062,  80  Iowa,  538;  HaU  ▼.  Hinckley,  32 
Wis.  362. 

2»e  Jamison  y.  BareUi,  20  La.  Ann.  452.     See  ante,  §  261. 

2»T  McMUlan  v.  Wine  Co.,  5  Hun  (N.  Y.)  12. 

2»«  laege  v.  Bossleux,  15  (Jrat.  (Va.)  83.  In  this  case  the  owner  recorded  the 
contract  without  knowing  that  that  enabled  the  contractor  to  acquire  a  lien, 
but  it  was  held  that  that  fact  did  not  impair  the  lieu. 

2»o  Davis  V.  Chm-ch,  1  Watts  &  S.  (Pa.)  240;  Appeal  of  Cessna  (Pa.  Sup.)  10 
Atl.  1. 

300  Brackney  v.  Turrentlne,  14  Ark.  416;  Goss  v.  Sti-elltz,  54  Gal.  644;  Mc- 
Murray  v.  Taylor,  30  Mo.  267.  It  has,  however,  been  said  by  a  New  Jersey 
court  that  "the  filing  of  the  lien  claim  is  in  truth  a  commencement  of  the  proceed- 
ings to  secure  and  recover  the  money  by  a  sale  of  the  property."  Edwards  v. 
Deirickson,  28  N.  J.  Law,  51. 
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over  co4ienors,  whose  lien  claims  fail  to  describe  the  property,  by 
filing  a  claim  containing  .a  description  thereof.'®^ 

Effect  as  Notice. 

§  498.  The  fundamental  idea  of  filing  a  claim  is  notice — notice 
to  the  owner,  to  purchasers  and  mortgagees,  and  to  other  lien  claim- 
ants— of  the  fact  that  a  lien  is  claimed  on  the  land,  and  the  nature 
and  extent  of  such  lien.  It  is  constructive  notice  to  all  the  world 
of  the  matters  stated  in  it,^*^*  and,  unless  the  statute  so  requires,  no 
other  notice  is  necessary.^®'  Any  one  buying  property  after  a  lien 
claim  against  it  has  been  filed  takes  title  with  constructive  notice 
of  the  lien.'°*  Such  constructive  notice  is  not  destroyed  by  a  sub- 
sequent removal  of  the  claim  from  the  office  in  which  it  is  filed 
after  it  has  been  duly  abstracted  or  recorded.'®* 

Limiting  Claimant's  Becovery. 

§  499.  Since  the  lien  claimant  is  required  to  state  his  case  in  the 
claim  filed  by  him,  it  would  seem  reasonable  to  limit  his  rights  by 
the  statements  he  has  there  made;  in  other  words,  to  make  the  al- 
legations of  the  claim  binding  on  the  claimant.  Accordingly  it  has 
been  held  that  in  a  suit  to  foreclose  a  mechanic's  lien  the  plaintiff's 
recovery  is  limited  to  the  amount  demanded  in  his  recorded  claim, 
with  interest  and  costs.^**®  But  where  the  claim,  through  innocent 
mistake,  misstates  the  amount  due,  the  courts  usually  allow  the 
claimant  to  recover  the  true  amount  due  where  no  one  has  been 
injured  by  the  mistake.*®'  And,  where  the  statute  declares  that 
failure  to  file  a  claim  shall  not  defeat  the  lien  except  as  against 

801  Chicago  Lumber  Co.  v.  Des  Moines  Driving  Park  (Iowa)  65  N.  W.  1017. 

802  Buck  V.  Brian,  2  How.  (Miss.)  874. 

808  Albright  v.  Smith,  51  N.  W.  590,  2  S.  D.  577. 

804  Burdick  v.  Moulton,  6  N.  W.  48,  53  Iowa,  761. 

SOS  BeU  y.  Teague,  3  South.  861,  85  Ala.  211;  Mars  7.  McKay,  14  CaX.  127; 
Paul  V.  Nample,  47  N.  W.  51,  44  Minn.  453;  Great  Spirit  Springs  Co.  y.  CHilcago 
Lumber  Co.,  28  Pac.  714,  47  Kan.  672. 

806  Protective  Union  of  City  of  New  York  v.  Nixon,  1  B.  D.  Smith  (N.  Y.)  671; 
Potshnisky  v.  Krempkan.  26  Tex.  307. 

807  Harrington  v.  Dollman,  64  Ind.  255.     See  ante,  §  425. 
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purchasers  and  incumbrancers,  the  claim  liled  does  not,  as  against 
the  contracting  owner,  limit  the  amount  of  the  lien.^®* 

Limiting  Extent  of  Lien. 

§  500.  A  mechanic's  lien  can  cover  only  the  property  described  in 
the  claim  filed.'°®  But  a  claim  which  attempts  to  cover  more  prop- 
erty than  is  actually  subject  to  lien  is  not,  therefore,  invalid  as  to 
the  part  on  which  a  lien  exists.'^°  So  where  the  lien  is  claimed  on 
'  a  lot  and  on  "the  wharf  and  water  privileges  in  front,"  the  latter  may 
be  rejected  and  the  lien  enforced  apiinst  the  lot.^^^  Where  a  lien 
is  obtained  by  laborers  and  material  men  against  a  railroad  running 
continuously  through  several  counties,  by  filing  such  a  claim  as  the 
law  requires  in  one  county  the  lien  extends  to  the  proceeds  of  a 
sale  of  the  entire  road,  both  as  against  the  owners  and  mortgagees 
of  the  road.'^^  I5ut  where  a  lien  claim  so  far  misdescribed  the  lot 
as  to  include  in  its  description  only  a  strip  one-half  inch  wide  of  the 
lot  on  which  the  work  was  done,  it  was  held  that  there  could  be  no 
lien,  even  on  such  strip.^^^  Under  a  statute  requiring  the  claim  to 
be  filed  in  the  county  where  the  property  is  situated,  it  has  been  held 
that  a  claimant  of  a  lien  on  a  canal  extending  through  three  coun- 
ties, who  files  his  claim  in  only  one  county,  limits  his  lien  to  that 
part  of  the  canal  lying  within  the  limits  of  that  county.^^* 

«o8  Neilson  v.  Railroad  Co.,  1  N.  W.  434,  51  Iowa,  184. 

8t»  McDonald  v.  Lindall,  3  Bawle  (Pa.)  492.  It  was  held  in  this  ease  that 
a  claim  describing  only  a  building  and  the  lot  on  which  it  stood  did  not  extend 
to  a  right  of  way  over  an  adjoining  lot. 

•10  Edwards  v.  Derrickson,  28  N.  J.  Law,  39;  Derriclcson  v.  Edwards,  29  N. 
J.  Lew,  408;  Lane  v.  Jones,  79  ^la.  156. 

811  Lane  v.  Jones,  79  Ala.  156. 

812  Farmers'  Loan  &  Tnist  Co.  v.  Canada  &  St.  L.  R.  Co.,  26  N.  E.  784,  127 
Ind.  250. 

318  Gault  V.  Deming,  3  Thila.  337. 

814  Arkansas  River  J^and  Reservoir  &  Canal  Co.  v.  FUnn,  33  Pac.  1006,  3  Colo. 
App.  38L 
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Oonflning  Proof  as  to  Time. 

§  501.  In  the  absence  of  proof  of  innocent  mistake,  the  effect  of  fil- 
ing a  claim  is  to  confine  the  claimant  to  proof  of  work  done  or  labor 
furnished  at  the  dates  mentioned  in  the  claim.^^^  But,  where  che 
dates  are  incorrectly  stated  by  innocent  mistake,  and  no  one  has 
been  prejudicially  misled  thereby,  the  claimant  is  often  allowed  to 
prove  items  at  different  dates  than  those  stated  in  his  claim.*^* 

Concluding:  Claimant  as  to  Terms  of  Contract. 

§  502.  As  a  general  rule,  a  statement  in  the  claim  of  the  terms  of 
the  contract  is  binding  on  the  claimant.  Thus,  where  the  claim 
states  the  labor  and  material  furnished  were  to  be  paid  for  at  what 
they  were  reasonably  worth,  while  the  fact  is  that  part  of  the  ma- 
terials were  furnished  upon  a  contract  price  and  the  residue  upon  a 
quantum  meruit,  recovery  cannot  be  had  on  such  claim.' ^^  So  a 
claim  for  employment  under  a  contract  negatives  the  contention 
that  the  demand  is  for  extra  labor  not  included  in  the  contract'** 
And  where  the  claim  states  that  the  work  was  done  for  an  agreed 
price  a  lien  cannot  be  established  on  proof  that  no  price  was 
agreed  on.^^*  Again,  a  claim  for  the  erection  of  a  house  cannot 
be  sustained  by  proof  of  repairs,'-^  and  a  claim  for  services  and 
materials  in  the  construction  of  specified  buildings  would  not  in- 
clude either  machinery  or  fixtures  not  necessarily  connected  with 
the  buildings  or  forming  part  of  them.^^^  But,  on  the  other 
hand,  it  has  been  held  that  where  the  contract  between  the  own- 
er and  material  man  is  verbal,  the  fact  that  the  claim   alleges 

31B  Coe  V.  lUtter,  86  Mo.  286;  Bement  v.  Locomotive  Co.,  31  N.  J.  Law,  246, 
32  N.  J.  Law,  513;  Olson  v.  Pennington,  33  N.  W.  791,  37  ^linn.  208;  HiU  v. 
Stagg,  1  Wils.  (Ind.)  403;  Goss  v.  Strelitz,  54  Cal.  640;  Reading  v.  Hopson,  90 
Pa.  St.  494. 

316  Cole  V.  Uhl,  46  Conn.  296;  Nicliols  v.  Culver,  51  Conn.  182;  Westland  t. 
Goodman,  47  Conn.  83;   MitcheU  v.  Penfield,  8  Kan.  186. 

817  Reed  V.  Norton,  26  Pac.  767,  90  Cal.  590. 

318  Morris  v.  Wilson.  32  Pac.  801,  97  Cal.  644. 

810  Wagner  v.  Hansen,  37  Pac.  195,  103  Cal.  104. 

»2o  Rynd  V.  Bakewell,  87  Pa.  St.  460. 

821  Beers  v.  Knapp,  5  Ben.  104,  Fed.  Cas.  No.  1,232. 
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that  the  contract  was  in  writing  does  not  estop  him  from  showing 
that  the  contract  was  verbal,  nor  render  the  verified  account  of  items 
incompetent  evidence,*"  and  that  a  claim  for  work  alleged  to  be 
done  as  subcontractor  does  not  estop  the  claimant  from  showing 
that  he  was  in  fact  an  original  contractor.'^* 

§  503.  Under  statutes  which  allow  claims  to  be  filed  whether 
the  account  be  due  or  not,  a  statement  in  the  claim  that  the  debt 
is  due  is  binding  on  the  claimant.*^*  And  under  statutes  requiring 
the  claim  to  state  whether  all  the  work  and  materials  have  been 
furnished,  and,  if  not  all,  how  much,  a  claim  which  does  not  cover 
labor  to  be  performed  or  materials  to  be  furnished  excludes  recovery 
on  such  labor  or  materials. '^"^  Under  a  statute  requiring  the  lien 
claim  to  state  the  name  of  the  owner  of  the  estate  to  be  charged 
with  the  lien,  a  mechanic's  lien  cannot  be  enforced  against  the  es- 
tate of  one  not  mentioned  in  the  claim  filed.*^*  Thus  a  claim  for 
work  done  upon  a  building  belonging  to  a  married  woman  pursuant 
to  a  contract  with  her  husband  will  not  support  a  recovery  against 
the  husband  and  wife  jointly.'^^  But  where  the  owner  has  fraud- 
ulently conveyed  the  land  before  the  claim  was  filed,  a  claim  describ- 
ing the  grantor  as  owner  is  sufficient,  in  Massachusetts,  to  sustain 
a  lien  against  the  title  of  the  grantee.*"* 

«22  Barnacle  v.  Henderson,  60  N.  W.  382,  42  Neb.  1G9. 

»2»  Smith  V.  Ferris,  1  Daly  (N.  Y.)  20.  The  court. in  this  case  said  that  the 
claini,  "as  the  swom  statement  of  the  plaintiff,  was,  as  an  admission,  of  very 
great  weight,  but  it  was  not  conclusive  against  him,  by  way  of  estoppel." 

324  Wade  V.  Reltz,  18  Ind.  307;  Schneider  v.  Kolthoff,  59  Ind.  568. 

82B  Hutton  Bros.  v.  Gordon,  23  N.  Y.  Supp.  770,  2  Misc.  Rep.  267. 

32C  Bliss  V.  Patten,  5  U.  I.  376;  Uoss  v.  Simon  (City  Ct.  N.  Y.)  8  N.  Y.  Supp, 
2.  But  the  recital  in  a  lien  claim  that  a  ceilain  person  is  the  owner  of  the 
property  subject  to  the  lien  is  not  binding  on  the  claimant  in  a  collateral  suit 
La  very  v.  Brooke,  37  111.  App.  51. 

827  Hauptman  v.  Catlin,  1  E.  D.  Smith  (N.  Y.)  729.  But  in  Iowa,  under  a 
statute  providing  that  failure  to  file  a  claim  will  not  defeat  the  lien  as  against 
the  owner,  filing  a  claim  against  the  husband  alone,  for  work  done  on  the 
wife's  land,  does  not  defeat  the  lien.    Kidd  v.  Wilson,  23  Iowa,  464. 

sit  Amidon  ▼.  Benjamin,  126  Mass.  276. 
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Bight  to  File  a  Second  Glaim. 

§  504.  The  effect  of  ftling  a  claim  upon  the  claimant's  right  to 
file  again  depends  upon  the  validity  of  the  claim  filed.  If  the  claim 
filed  is  valid  and  complete,  filing  it  exhausts  the  claimant's  right, 
and  he  cannot  file  a  second  lien  for  the  same  account.^ ^®  To  war- 
rant the  rejection  of  a  second  mechanic's  lien  filed  by  the  same  per- 
son, it  must  affirmatively  appear  that  the  first  lien  was  against  the 
same  property,  and  that  it  was  valid,  and  the  burden  of  proof  of 
showing  those  facts  is  upon  the  person  contesting  the  lien.**^  But, 
if  the  first  claim  filed  is  for  any  reason  invalid,  or  even  defective, 
it  does  not  have  the  effect  of  preventing  the  claimant  front  filing 
a  second  claim  for  the  same  account,  if  such  second  claim  is  filed 
within  due  time.*'^ 

Division  VI.     Duties  of  Recording  Officer. 

Recording,  Abstracting,  and  Indexing. 

?  505.  When  a  lien  claim  is  duly  filed  with  the  proper  officer,  it 
is  his  duty  either  to  record  it  in  his  official  records,  or  to  make  an 
abstract  of  the  claim,  and  index  it,  and  then  keep  the  original  claim 
on  file  in  his  office.  Some  statutes  provide  for  the  one  method  and 
some  for  the  other.    After  the  claimant  has  parted  with  his  claim, 

3  29  Cox  V.  Railroad  Co.,  44  Cal.  18;  GUcrist  v.  Gottschalk,  39  Iowa,  311; 
Mulloy  V.  Lawrence,  31  Mo.  583;  Hormann  v.  Wirtel,  59  Mo.  App.  646; 
Wheeler  v.  Almond,  46  N.  J.  Law,  161;  Battle  v.  McArthur,  49  Fed.  715. 

It  has,  however,  been  held  in  one  New  York  case  that  a  subcontractor  wbo 
lias  released  his  Uen  on  the  contractor's  promise  to  pay  certain  notes,  which 
promise  is  not  kept,  may  thereafter  file  a  new  lien.    Haden  v.  Bnddensiek,  6 
.Dal7(N.  Y.)3. 

3  30  Hormann  v.  Wirtel,  59  Mo.  App.  646. 

331  Gray  v.  Dunham,  50  Iowa,  170;  Davis  v.  Schuler,  38  Mo.  24;  South 
Missouri  Lumber  Go.  v.  Wright,  21  S.  W.  811,  114  Mo.  326;  Mechanics* 
Planing-Mlll  Co.  v.  Nast,  7  Mo.  App.  147;  Skyrme  v.  Occidental  Mill  &  Mining 
Co.,  8  Nev.  234;  Chambers  v.  Yaniall,  15  Pa.  St.  265;  Boumonville  v.  Goodall, 
10  Pa.  St.  133;  Hlghfield  v.  Pierce,  3  Phila.  (Pa.)  507;  Clark  v.  MUler,  14  Pa. 
Co.  Ct.  R.  227;  Mechanics'  Mill  &  Lumber  Co.  v.  Denny  Hotel  Co.,  32  Pac. 
1073,  6  Wash.  122. 
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his  control  over  it,  of  course,  entirely  ceases,  so  the  courts  have  usual- 
ly been  loth  to  allow  a  lien  to  be  defeated  by  any  act  or  omis- 
sion of  the  recording  oflBcer  unless  some  third  person  was  misled 
thereby,  to  his  prejudice.  Accordingly  it  has  been  held  that  failure 
to  record  a  claim  that  has  been  duly  filed  for  record  does  not  vitiate 
it,**^  especially  where  the  original  claim  remains  on  file  in  ibe  office 
of  the  recorder.'^^  Nor  is  such  claim  invalidated  by  being  recorded 
in  the  wrong  book,^^*  nor  by  the  neglect  of  the  clerk  to  make  an 
abstract  of  it,^^*^  nor  his  failure,  in  case  of  a  railroad  lien,  to  send  a 
copy  of  it  to  the  secretary  of  state,'**  nor  his  failure  to  indorse  oa 
the  claim  the  time  of  issuing  summons  to  foreclose  the  iien,'*^  nor 
his  failure  to  index  it,  where  no  third  parties  are  interested.'^*  Un- 
der a  statute  requiring  a  lien  claimant  to  file  his  claim  for  a  lien, 
and  the  clerk  to  docket  it,  and  providing  that  any  person  having  sso 
filed  his  claim  shall  have  a  lien  on  the  premises,  the  clerk's  failure 
to  docket  the  claim  when  left  with  him  does  not  affect  the  validity 
of  the  lien."**  It  has,  however,  been  held  in  one  case  that  under 
a  statute  which  provides  that  "no  lien  shall  attach  for  materials 
furnished,  unless  the  person  furnishing  the  same"  shall  give  notice, 
as  required,  and  "place  a  copy  of  said  notice  on  record  in  a  book  to 
be  kept  for  that  purpose,"  the  mere  filing  of  the  copy  is  not  enough; 

»«2  Spencer  v.  Doherty,  20  Ati.  232,  II  R.  I.  89;  Smith  v.  Headley,  23  N.  W. 
550,  33  Minn.  384;  Wilson  v.  Hopkins,  51  Ind.  231,  overruling  Falkner  t* 
Colshear,  39  Ind.  201. 

888  Smith  V.  Headley,  23  N.  W.  550,  33  Minn.  384. 

884  Wilson  V.  Logue,  30  N.  E.  1079,  131  Ind.  191;  Adams  v.  Shaffer,  31  N.  R. 
1108,  132  Ind.  331;   Leeper  v.  Myers,  37  N.  E.  1070,  10  Ind.  App.  814. 

335  Cornelius  v.  Grant,  8  Mo.  59;  Freeman  v.  Arment,  5  N.  Y.  Leg.  Obs.  381. 

386  St.  Louis  Bridge  &  Construction  Co.  v.  Memphis,  C.  &  N.  W.  R.  Co.,  72 
Mo.  664. 

387  Hall  V.  Spaulding,  40  N.  J.  Law,  166.  The  issue  in  this  case  was  between 
different  claimants  of  mechanics'  liens.  It  is  also  held  that  when  such  in- 
dorsement is  not  made  till  the  trial,  but  within  the  time  limited  for  Issuing 
summons,  there  is  no  error,  as  to  parties  not  actually  misled.  Jannes  v.  Van 
Horn,  39  N.  J.  Law,  353. 

888  Irish  y.  Harvey,  44  Pa.  St.  76.  But  it  is  held  that,  against  subsequent 
purchasers  and  incumbrancers  without  actual  notice,  failure  to  iudex  the 
claim  destroys  its  validity,  since  such  parties  are  not  obliged  to  search  th^ 
records  for  unindexed  claims.    Appeal  of  Cessna  (Pa.  Sup.)  10  Atl.  1. 

««•  Goodman  v.  Baerlocher,  60  N.  W.  415,  88  Wis.  287. 
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nor  is  the  mere  recording  of  the  names  of  the  parties  to  the  notice, 
with  a  minute  of  the  time  when  the  copy  was  filed,  a  sufficient  re- 
cording.'*® 

In  What  Book  to  be  Recorded. 

§  506.  Where  the  statute  does  not  specify  in  what  book  lien 
claims  shall  be  recorded,  a  record  of  them  in  any  record  book  kept 
in  the  office  of  the  recorder  is  sufficient.'*^  And  where  the  statute 
requires  lien  claims  to  be  recorded  in  a  book  kept  for  that  purpose, 
and  also  requires  mortgages  to  be  recorded  in  books  separate  from 
those  in  which  deeds  are  recorded,  it  is  proper  to  record  lien  claims 
and  mortgages  in  the  same  book.'*' 

»*o  Dodge  V.  Walsham,  19  Atl.  326,  16  R.  I.  704.  But,  In  an  almost  contem- 
poraneous decision  by  the  same  court,  it  was  held  that  a  statute  which  proYides 
that  on  the  commencement  of  proceedings  to  enforce  a  mechanic's  lien  by  tlie 
lodging  of  tlie  account  in  the  town  cleric's  office,  with  notice  to  what  building 
or  land  the  demand  refers,  the  clerk  shall  record  the  notice,  and  the  exact  time 
of  the  filing  of  the  account,  in  a  bools  Isept  for  that  purpose,  is  merely  directory 
10  the  cleric,  and  his  failure  to  comply  with  the  statute  will  not  Invalidate 
the  lien.    Spencer  v.  Doherty,  20  Atl.  232,  17  R.  I.  89. 

8*1  Glading  v.  Prick,  88  Pa.  St.  460.  The  claim  in  question  in  this  suit  was 
recorded  in  a  deed  book,  and  this  was  held  sufficient. 

S4  2  Quinn  V.  Logan,  4  S.  W.  247,  67  Tex.  600;  Lyon  v.  Logan,  5  S.  W.  72, 
68  Tex.  521;  Bosley  v.  Pease  (Tex.  Civ.  App.)  22  S.  W.  516.  In  one  case  it 
was  even  held  that  under  such  statute  the  record  of  a  lien  claim  in  the  general 
deed  record  books  is  sufficient  where  it  appears  that  such  books  were  also 
kept  and  used  to  record  mechanics'  liens,  and  that  no  book  was  kept  in  the 
county  clerk's  office  for  such  purpose  alone.  Lignoski  y.  Crooker  (Tex.  Glv. 
App.)  22  S.  W.  774. 
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OTTAPTEH.  XV. 

SUIT  TO  FOKECLOSB  LIEN. 

Division  I.    Nature  op  Suit. 
§  507.    Introductoi-y. 

508-510.    Law  or  Equity. 

511.  In  Rem  or  in  Personam. 

512.  Under  Codes  of  Procedure. 

513.  Other  Methods  of  Foreclosing. 

Division  II.    Jurisdiction. 

f  514.  In  General. 

515.  Courts  of  Limited  Jurisdiction. 

516-517.  Jurisdiction  as  Affected  by  Amount  in  Controversy. 

518.  Justices  of  the  Peace. 

519.  Federal  Courts. 

520.  Jurisdiction  as  Affected  by  Territorial  Conslderationfl. 

521.  Jurisdiction  Dependent  on  Service. 

Division  III.  Parties. 

i         522.  Plaintiffs  Joint  Claimants. 

523.  Separate  Claimants. 

524.  Assignees. 

525.  Defendants  in  GeneraL 

526.  Contracting  Owner. 
527-528.  Other  Owners. 

529.  Wife  of  Owner. 

530.  Husband  of  Owner. 

531.  Other  Lien  Claimants. 

532.  Other  Incumbrancers. 

53<'i.    Defendants  in  Subcontractors'  Suits. 

Division  IV.  Pleadings. 

i         534.  General  Principles. 

535.  Plaintiff's  First  Pleading. 

536-537.  Joinder  of  Causes  of  Action. 

538.  Declaration  in  Assumpsit. 

539.  Scire  Facias. 

540.  Affidavit  for  Attachment. 

541-543.  Bill  or  Complaint— Allegations  as  to  Contract. 

544-546.  Allegations  as  to  Work  or  Materials  Furnished. 

547-548.  Allegations  as  to  Debt. 

54)^551.  Pleading  Claim  and  Notice. 

55Z-554.  Allegations  as  to  Time. 
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Division  IV.  PLEADiNos—Cont'd. 

§  555-557.  Description  of  Property. 

558.  Statement  of  TitJe. 

559.  Allegations  as  to  Defendants  Other  than  Owner. 
5G0-561.  Variance  between  Claim  and  Complainu 

502.  Defendant's  Pleading— Scire  Facias. 

563.  Affidavit  of  Defense. 

5G4-5G5.  Demurrer. 

5(i(>-570.  Answer. 

571.  Replication. 

572-574.  Cross  Petitions. 

575-577.  Amendment  to  Pleadings. 

Division  V.    Defenses. 
§  578.    In  General. 

579.  Premature  Suit 

580.  Defenses  in  Suits  by  Subcontractors, 
581-585.    Insufflcieut  Defenses. 

586.  Estoppel  as  a  Defense. 

587.  Estoppel  to  Assert  a  Defense. 

588.  Waiver  of  Defense. 

589.  Set-Off  and  Counterclaim. 

Division  VI.  Pkactice  befoub  Trial. 

§  590.  General  Principles. 

591.  Service  of  Process. 

592.  Service  by  Publication. 

593.  Lis  Pendens. 

594.  Interlocutory  H(4ief. 

595.  Attachment. 

596.  Motion  and  Notice. 

597.  Consolidation  of  Suits. 

598.  Quashing  and  Striking  Off. 

599.  Judgment  on  the  Pleadings. 

600.  Reference. 

601.  Dismissal  of  Suit. 

602-603.    Discharge  of  Lien  by  Deposit  or  Bond. 
604.    Compelling  Suit. 

Division  I.     Nature  of  Suit. 

Introductory. 

§  507.    The  lien  having  been  established  by  the  filing  of  the  claiiti, 
the  next  step  is  to  bring  suit  to  enforce  the  lien.    Most,  if  not  all, 
of  the  later  statutes  contain  provisions  as  to  the  method  of  suit  but 
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some  of  the  earlier  statutes  merely  declared  the  lien,  leaying  the 
maimer  of  its  enforcement  to  the  common  law,  or  to  the  general 
practice  acts.  There  are  several  different  kinds  of  suit  in  vogue  in 
the  different  states,  and  often  different  systems  have  prevailed  in 
the  same  state  at  different  times.  The  confusion  on  this  point  is  fur- 
ther increafe-ed  by  the  fact  that  while  most  of  the  states  have  adopted 
reformed  codes  of  procedure,  which  do  away  with  the  old  forma 
of  action,  others  still  retain  the  old  procedure,  with  its  sharply- 
defined  distinction  between  actions  at  law  and  suits  in  equity. 

There  are  two  main  classes  into  which  suits  to  enforce  mechanics'^ 
liens  may  be  divided.  The  first  regards  the  debt  as  the  principal 
thing,  and  the  lieu  merely  as  an  incident.  Here  the  remedy  would 
be  an  action  at  law  on  the  debt,  ordinarily  an  action  of  assumpsit; 
and  it  would  differ  from  other  actions  of  assumpsit  merely  in  that 
the  pleadings  would  refer  to  the  lien,  and  the  judgment  would  be 
enforceable  out  of  the  property  subject  to  the  lien,  as  of  the  date 
when  the  lien  accrued.  The  other  looks  upon  the  lien  as  the  prin- 
cipal thing.  Here  the  suit  is  brought,  not  to  recover  the  debt,  but 
to  foreclose  the  lien  by  a  suit  more  or  less  like  one  brought  to  fore- 
close a  mortgage,  either  by  scire  facias  sur  lien,  as  in  Pennsylvania,, 
by  bill  in  equity,  as  in  Illinois,  or  by  suit  under  the  Code,  as  in 
New  York  and  California.  This  plan  has  been  found  the  more  sat- 
isfactory, and  prevails  now  in  most,  if  not  all,  of  the  states. 

La'w  or  Equity. 

§  508.  The  question  whether  a  proceeding  to  enforce  a  mechan- 
ic's lien  is  an  action  at  law,  or  a  suit  in  equity,  depends  largely  on 
the  language  of  the  act  creating  the  lien.  Generally,  however,  the 
remedy  is  in  equity.^     This  is  the  case  when  conflicting  liens  or  in- 

• 

1  Wimberly  v.  Mayberr>',  10  South.  157,  94  Ala.  240;  Nunnally  v.  Dorand  (Ala.) 
18  South.  5;  MontaudoQ  v.  Deas,  14  Ala.  33;  Kizer  Lumber  Co.  v.  Mosely,  20 
S.  W.  409.  56  Ark.  544;  Curnow  v.  Gravel  Co.,  9  Pac.  149,  68  Cal.  262;  San 
Juan  &  St.  Louis  Mining  &  Smelting  Co.  v.  Finch,  6  Colo.  221;  Ainsworth  v. 
AtldnaoD,  14  Ind.  538;  Albrecht  v.  Lumber  Co..  26  N.  B.  157.  126  Ind.  318:  Scott 
V.  Goldinghorst,  24  N.  R.  333,  123  Ind.  268;  Kimball  v.  Cook,  6  111.  423;  Garrett 
V.  Stevenson.  8  111.  267;  Shaeffer  v.  Weed,  Id.  511;  Ross  v.  Derr,  18  111.  245; 
West  V.  Flemming,  Id.  248;  Lomax  v.  Dore,  45  lU.  379;  Clarke  v.  Boyle,  51  111. 
104;   Cairo  &  V.  E.  Co.  v.  Fackney,  78  lU.  116;    Reed  v.  Boyd,  84  111.  66;   Pad- 
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cumbrances  must  be  adjusted;*  when  the  statute  gives  a  lien  in 
the  nature  of  a  mortgage,*  or  provides  that  it  shall  be  foreclosed  in 
the  same  manner  as  a  mortgage;*  when  the  statute  makes  provi- 
sion for  beginning  suit  and  making  parties  similar  to  the  provisions 
in  equity  cases; '  when  the  statute  declares  that  the  suit  shall  pro- 
ceed according  to  chancery  practice,  although  it  also  provides  that 
it  shall  be  placed  on  the  common-law  docket;*  when  the  statute 
declares  that  the  lien  shall  be  foreclosed  by  an  equitable  action;' 
when  the  debtor  is  insolvent  and  has  left  the  state,'  or  is  insolvent 
and  has  made  an  assignment  for  the  benefit  of  his  creditors;*  and 
generally  when  the  statute  declares  a  lien,  and  says  nothing  about 
the  mode  of  its  enforcement.^** 

dock  V.  Stout,  13  N.  E.  182,  121  lU.  571 ;  Frost  v.  Clark,  48  N.  W.  82,  82  Iowa. 
298;  Andrews  v.  Washburn,  3  Smedes  &  M.  (Miss.)  109;  Mochon  v.  Sullivan, 
1  Mont.  470;  Slmonton  v.  KeUy,  Id.  483;  RIale  v.  Uaish,  Id.  474;  Dohle  v.  Min- 
ing Co.,  19  N.  W.  644,  15  Neb.  430;  Flnane  v.  Improvement  Co.,  5  Pac.  725,  3 
N.  M.  256;  Houghton  v.  Improvement  Co.,  5  Pac.  729,  3  N.  M.  260;  Hobbs  v. 
Spiegelberg,  5  Pac.  528,  3  N.  M.  222;  Kenney  v.  Apgar,  93  N.  Y.  539;  Palro  v. 
Bethell,  75  Va.  825;  Bailey  Const.  Co.  v.  PurceU,  13  S.  E.  456,  88  Va.  300;  Kil- 
roy  V.  MitcheU,  26  Pac.  865,  2  Wash.  407;  Wilier  v.  Bergenthal,  7  N.  W.  352, 
50  Wis.  474;  Davis  v.  Alvord.  94  U.  S.  545;  Gilchrist  v.  RaUroad  Co.,  58  Fed. 
708. 

2  Wimberiy  v.  Mayberry,  10  South.  157,  94  Ala.  240;  Otley  v.  Haviland,  36 
Miss.  39;  Foust  v.  Wilson,  3  Humph.  (Tenn.)  31.  But  it  has  been  said  by  the 
supreme  court  of  New  Hampshire  that  the  fact  that  after  the  lien  attached  sev- 
eral other  parties  acquired  interests  in  the  land,  some  by  mortgage  of  the  entire 
tract  and  others  by  purchase  of  different  parts  of  it,  gives  no  Jurisdiction  to 
equity  to  foreclose  the  lien,  siuce  it  may  be  enforced  in  an  action  at  law,  and  the 
rights  of  the  respective  parties  settled  after  the  judgment.  Cole  v.  Colby,  57  N. 
H.  100. 

»  Montandon  v.  Deas,  14  Ala.  33;  Cumow  v.  Gravel  Co.,  9  Pac.  149,  68  Cal. 
262;  Brock  v.  Bruce,  5  Cal.  279. 

4  Wilier  V.  Bergenthal,  50  Wis.  474,  7  N.  W.  352;  McCormick  v.  Lawton,  8 
Neb.  449;   Davis  v.  Alvord,  94  U.  S.  545. 

fi  KimbaU  v.  Cook,  6  111.  423;   Garrett  v.  Stevenson,  8  111.  267. 

0  Reed  v.  Boyd,  84  lU.  66. 

7  Frost  V.  Clark,  48  N.  W.  82,  82  Iowa,  298. 

8  Foust  V.  Wilson,  3  Humph.  (Tenn.)  31.  It  is  said  in  this  case,  however,  that 
the  remedy  to  enforce  a  meclianic's  lien  is  ordinarily  at  law. 

»  Lockett  V.  Robinson,  12  Soutli.  649,  31  Fla.  134;    GaskiU  v.  Davis,  63  Ga. 
645. 
10  Nunnally  t.  Doraud  (Ala.)  8  South.  5;   Gilchrist  v.  Helena,  etc.,  Co.,  58 
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§  509.  On  the  other  hand,  it  has  been  held  that  the  remedy  is 
at  law  where  the  statute  declares  that  the  petition  shall  be  docketed 
on  the  common-law  docket,  that  the  court  shall  be  governed  by  the 
rules  of  evidence  that  prevail  at  law,  and  that  judgment  shall  be 
rendered  according  to  the  justice  of  the  case;*^  also  where  the 
statute  provides  that  the  lien  shall  be  enforced  by  a  personal  action 
culminating  in  judgment  and  execution;  ^^  and.  also  where  the 
proceedings  prescribed  by  the  statute  for  the  enforcement  of  the 
lien  are  purely  legal  in  their  character.^  ^  An  action  at  law  is  also 
the  ordinary  remedy  in  Tennessee.** 

§  510.  There  are  some  cases  holding  that  the  claimant  may  sue 
either  at  law  or  in  equity,  at  his  option.* '^  Where  a  suit  to  fore- 
close a  mechanic's  lien  is  properly  brought  in  equity,  it  is  not  changed 
into  an  action  at  law  by  the  defendant  interposing  a  legal  defense 
by  way  of  counterclaim,**  or  by  his  obtaining  a  release  of  the  lien 
by  filing  a  bond.*^  And  where  the  remedy  provided  is  an  action 
at  law,  a  court  of  equity  cannot  enforce  a  mechanic's  lien  on  a  mere 
allegation  that  the  account  is  complicated,  and  cannot  well  be  shown 
in  an  action  at  law.*® 


Fed.  708;  Montandon  v.  Deas,  14  Ala.  33;  Cairo  &  V.  R.  Co.  v.  Fackney,  78  111. 
116.  It  is  said  by  the  supreme  court  of  Texas  that,  where  the  statute  creating 
the  lien  provides  no  special  mode  of  proceeding  for  its  enforcement,  the  remedy 
pursued  should  be  in  accordance  with  the  general  principles  and  practice  relat- 
ing to  the  enforcement  of  liens  in  that  forum.     Waldroff  v.  Scott,  46  Tex.  1. 

n  Richardson  v.  Warwick,  8  How.  (Miss.)  131. 

12  Marsh  v.  Fraser,  27  Wis.  596;   HaU  v.  Hinckley,  32  Wis.  362. 

is  Emerson  v.  Gainey,  7  South.  526.  26  Fla.  133. 

14  Foust  V.  Wilson,  3  Humph.  (Tenn.)  31.  It  seems  that  the  Tennessee  stat- 
ute expressly  aUows  suit  either  at  law  or  in  equity.  Shelby  v.  Hicks,  5  Sneed. 
(Tenn.)  197. 

18  Klzer  Lumber  Co.  v.  Mosely,  20  S.  W.  409,  56  Ark.  544;  Colby  v.  St  James 
Church,  13  South.  515,  99  Ala.  259;  Hobbs  v.  Spiegelberg,  5  Pac.  629,  3  N.  M. 
222.  The  remedies  provided  by  statute  for  the  enforcement  of  the  mechanic's 
lien  are  cumulative,  and  do  not  oust  the  Jurisdiction  of  chancery.  Murray  v. 
Rapley,  30  Ark.  568;  Thrasher  v.  Doig,  18  Fla.  820.  Contra,  Cole  v.  (>>lby,  57 
N.  H.  100;  Coleman  v.  Freeman,  3  Ga.  137;  HaU  v.  Hlnckl^,  32  Wis.  302. 

!•  Kllroy  V.  Mitchell,  26  Pac.  865,  2  Wash.  St.  407. 

IT  Scgtt  V.  Goldhighorst,  24  N.  E.  333.  123  Ind.  208. 

It  Chandler  v.  Hanna,  73  Ala.  390. 
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In  Bern  or  in  Personam. 

§  511.  Whether  a  suit  to  enforce  a  mechanic's  lien  is  a  proceed- 
ing in  rem  or  in  personam  is  a  question  on  which  the  authorities 
appear  to  be  in  irreconcilable  conflict.*"  Much  of  this  apparent  con- 
flict may,  however,  be  avoided  if  we  remember — ^First,  that  me- 
chanics' liens  are  enforced  by  two  different  classes  of  remedies; 
and,  secondly,  that  the  term  "proceeding  in  rem"  has  two  meanings, 
— a  stricter  and  a  looser  one.*®  It  is  evident  that  where  the  lien  is 
enforced  by  an  action  of  assumpsit  the  remedy  cannot  be  in  rem.** 
If  it  is  enforced  by  a  suit  in  equity,  the  proceeding  may  or  may  not 
be  in  rem,  according  to  our  definition  of  that  term.  If,  when  we 
say  'proceeding  in  rem,"  we  mean  a  proceeding  which  is  not  against 
any  person,  but  is  directly  against  a  thing  whose  state  and  condi- 
tion are  to  be  determined,  and  which  results  in  a  judgment  equally 
binding  on  all  persons,  although  not  made  parties  to  the  proceed- 
ing,** then  a  suit  to  foreclose  a  mechanic's  lien  cannot  be  said  to  be 
a  proceeding  in  rem.  But  if  we  use  the  term  "proceeding  in  rem''  in 
a  larger  and  more  general  sense,  as  applied  to  actions  between  par- 

i»  The  following  cases  speak  of  it  as  a  proceeding  In  rem:  Porter  v.  Miles,  67 
Ala.  130;  McCnllough  v.  CaldweU,  5  Ark.  237;  O'HaUoran  v.  Leach^-,  39  Ind. 
150;  City  of  Crawfordsville  v.  Barr,  65  Ind.  367;  Delabay  v.  Clement,  4  111. 
201;  Carson  v.  White.  6  Gill  (Md.)  25;  Miller  v.  BarroU,  14  Md.  173;  Gault  v. 
Wittman,  34  Md.  36;  Gnerrant  v.  Dawson,  34  Miss.  149;  Gray  v.  Pope,  35  Miss. 
116;  Sly  V.  Pattee,  58  N.  H.  102;  Gordon  v.  Torrey,  15  N.  J.  Eq.  112;  Wash- 
bum  V.  Bums,  34  N.  J.  Law,  18;  Grant  v.  Vandercook,  57  Barb.  (N.  Y.)  165,  8 
Abb.  Prac.  (N.  S.,  N.  Y.)  455;  Cronkright  v.  Thomson,  1  E.  D.  Smith  (N.  Y.) 
661;  Cox  V.  Broderick,  4  E.  D.  Smith  (N.  Y.)  721;  Anshutz  v.  McClelland.  5 
WattB  (Pa.)  490;  Shryock  v.  Buckman,  121  Pa.  St.  248,  15  Atl.  480;  Spare  r. 
Walz,  15  Phila.  (Pa.)  263;  Weller  v.  McNabb,  4  Sneed  (Tenn.)  422;  Homans 
V.  Coombe,  Fed.  Cas.  No.  6,654,  3  Cranch,  C.  C.  365. 

The  following  cases  deny  that  it  is  a  proceeding  in  rem:  Day  is  v.  Lumber  Co., 
31  Pac.  187,  2  Colo.  App.  381;  CapeUe  v.  Baker,  3  Houst.  (Del.)  344;  Stroupi)ei- 
V.  McCauley,  45  Ga.  74;  Franklin  Sav.  Bank  v.  Taylor,  23  N.  E.  397,  131  IlL 
376;  Redman  v.  Williamson,  2  Iowa,  488;  Miller  v.  HoUingsworth,  33  Iowa, 
224;  Haight  v.  Schuck,  6  Kan.  192;  Colley  v.  Doughty,  62  Me  501;  HassaU  v. 
WUcox,  9  Sup.  Ct.  590,  130  U.  S.  493. 

20  See  Black,  Law  Diet.  p.  608. 

21  Capelle  v.  Baker,  3  Houst.  (Del.)  344,  Colley  v.  Doughty,  62  Me.  501. 

22  Stroupper  v.  McCauley,  45  Ga.  76. 
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ties  where  the  direct  object  is  to  reach  and  dispose  of  property  owned 
by  them,  or  of  some  interest  therein,^'  then  a  suit  to  foreclose  a 
mechanic's  lien  is  a  proceeding  in  rem.  It  is  perhaps,  however,  more 
accurate  to  say  that  suits  to  foreclose  mechanics'  liens  are  suits  in 
the  nature  of  proceedings  in  rem,  in  which  the  object  is  to  deter- 
mine the  status  of  certain  property,  but  which  affect  only  those  per- 
sons who  are  parties  or  privies.  This  is  the  view  taken  by  many 
of  the  more  carefully  reasoned  decisions.^* 

Under  Codes  of  Procedure. 

§  512.  Although  the  reformed  procedure  adopted  in  the  Code 
iitates  does  away  with  the  forms  of  actions,  it  does  not  abolish  the 
fundamental  distinction  between  law  and  equity.  Accordingly  it  is 
said  that  even  under  the  Code  an  action  to  foreclose  a  mechanic's 
lien  is  in  its  nature  an  equitable  proceeding.^'*  It  is  an  ordinary 
civil  action  in  Minnesota,^^  and  a  special  statutory  proceeding  in 
California*^  and  Georgia.*®  A  code  which  declares  that  it  shall 
not  affect  any  special  statutory  remedy  does  not  take  away  a  right 
to  enforce  mechanics'  liens  by  scire  facias  given  by  a  former  stat- 
ute.**  A  machinist's  lien  on  machinery  should  be  foreclosed  in  the 
manner  provided  by  the  Code  for  foreclosing  mechanics'  liens  on 
realtv.'® 

23  Pennoyer  v.  Neff,  95  U.  S.  734. 

24  Van  Winkle  v.  Stow,  23  Cal.  458;  Dunphy  v.  Riddle,  86  III.  28;  Paddock 
v.  Stout,  13  N.  B.  182,  121  111.  571;  Halght  v.  Schuck,  0  Kan.  192;  McKIm  v. 
Mason,  3  Md.  Cb.  212;  KeUy  v.  GUbert,  28  Atl.  274,  78  Me.  431;  Howard  v. 
Robinson,  5  Gusb.  (Mass.)  119;  Glendon  Co.  v.  Townsend,  120  Mass.  346;  Eblera 
V.  Elder,  51  Miss.  495;  Sbaw  v.  Allen,  24  Wis.  563;  Bank  of  Montreal  v.  Haff- 
ner.  10  U.  C.  App.  599. 

26  San  Juan  &  St.  Louis  Mining  &  Smelting  Co.  v.  Fincb,  6  Colo.  221;  Ains- 
wortb  V.  Atkinson,  14  Ind.  538;  Albrecbt  v.  Lumber  Co.,  26  N.  E.  157,  126 
Ind.  318;  Keuney  v.  Apgar,  93  X.  Y.  539;  Idaho  &  Oregon  Land  Imp.  Co.  v. 
Bradbury,  10  Sup.  Ct.  177, 132  U.  S.  509. 

2«  Finlayson  v.  Crooks,  49  N.  W.  398.  47  Minn.  74.  The  procedure  is  similar 
to  moitgage  foreclosures.    Thompson  v.  Dale,  59  N.  W.  1066,  58  Minn.  365. 

27  McNlel  v.  Borland,  23  Cal.  144;  Van  Winkle  v.  Stow.  Id.  45a  It  was 
formerly  held  not  to  be  a  sijecial  case.    Brock  v.  Bruce,  5  Cal.  279. 

2s  Dunning  v.  StovaU,  30  Ga.  444. 
2»  Doellner  v.  Rogers,  16  Mo.  340. 
80  Columbus  Iron  Works  Co.  v.  Loudon,  53  Ga.  433. 
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Other  Methods  of  Foreclosing. 

§  513.  In  some  states  mechanics'  liens  are  foreclosed  by  an  ac- 
tion of  attachment,'*  but  the  lien  of  a  material  man  on  material  fur- 
nished for  the  construction  of  a  building  does  not  entitle  him  to 
replevy  the  material.'^  Subcontractors  sometimes  secure  their  liens 
by  garnishment,' '  sometimes  by  obtaining  personal  judgments 
against  the  contractor,  and  proceeding  by  scire  facias  thereon,'*  and 
sometimes  by  suits  in  equity."  Under  the  Tennessee  statute  relat- 
ing to  mechanics'  liens  on  railroads,  an  intervening  petition  filed  by 
the  claimant  in  a  suit  to  which  the  railroad  company  is  a  party  is  a 
compliance  with  the  requirement  of  a  suit  to  enforce  the  lien." 
But  a  defense  filed  by  a  lien  claimant,  within  the  statutory  period, 
in  an  action  by  the  owner  of  the  property  to  set  aside  the  lien,  is  not 
a  "proceeding  to  realize  the  claim,''  within  the  meaning  of  the  stat- 
ute, though  a  counterclaim,  if  properly  framed,  with  notice  of  lis 
pendens,  duly  registered,  might  be.'^ 

Division  II.     Jurisdiction. 

In  General. 

§  514.  The  general  rule  as  to  jurisdiction  of  courts  to  enforce  me- 
chanics' liens  is  that,  where  the  statute  creating  the  lien  declares 
in  what  court  suit  shall  be  brought  to  enforce  it,  such  court  has  ju- 
risdiction," unless  there  is  some  constitutional  objection,  and  that, 
where  the  statute  is  silent  on  the  subject,  mechanics'  liens  may  be 

SI  Strong  V.  Aseoclation.  6  South.  882.  25  Fla.  7G5;  Shelby  v.  Hicks,  5  Sneed 
(Tenn.)  197. 

32  Streator  Tile  Works  v.  Coe,  53  111.  App.  483. 

83  Parmenter  v.  Childs,  12  Iowa,  22. 

34  Emmet  v.  Mill  Co.,  2  Minn.  286  (GU.  248);  Lewis  v.  Williams,  3  Minn. 
151  (Gil.  95). 

3  5  Numially  v.  Dorand  (Ala.)  18  South.  5. 

86  Central  Trust  Co.  v.  Condon,  14  C.  C.  A.  314.  67  Fed.  84. 

37  McNamara  v.  Kirkland,  18  Ont.  App.  271. 

38  Chandler  v.  Hanna,  73  Ala.  .^90;  Walker  v.  Daimwood,  80  Ala.  2i5;  Bour- 
gette  V.  Hubinger,  30  lud.  296. 
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enforced  by  courts  having  jurisdiction  to  enforce  other  liens  on 
realty.^®  Usually  the  statutory  provision  that  suit  shall  be  brought 
in  a  certain  court  has  the  effect  of  depriving  all  other  courts  of  ju- 
risdiction of  such  suits.*®  Where  one  act  gave  a  certain  court  ex- 
clusive jurisdiction  of  mechanic's  lien  suits,  and  a  later  act  gave 
another  court  concurrent  jurisdiction  with  the  former  court  in  all 
suits  and  actions  except  those  for  the  direct  recovery  of  land,  it  was 
held  that  the  latter  court  thereby  acquired  jurisdiction  of  me- 
chanic's lien  suits.*^  The  conflicting  claims  of  courts  of  law  and 
of  equity  to  jurisdiction  over  mechanic's  lien  suits  have  already  been 
discussed.*^ 

Courts  of  Limited  Jurisdiction. 

§  519.  Where  the  suit  cannot  result  in  a  money  judgment,  it  has 
been  held  that  the  fact  that  the  lien  secures  an  account  exceeding 
in  amount  the  court's  jurisdiction  in  money  actions  does  not  ou^st 
the  court  of  jurisdiction  to  establish  tlie  lien.*^  And  where  the  stat- 
ute requires  all  lien  claims  to  be  settled  in  one  proceeding,  each  claim- 
ant to  file  therein  a  separate  petition  and  to  have  a  several  decree, 
the  court  is  not  ousted  of  jurisdiction  by  the  fact  that  the  aggregate 
amount  of  the  liens  exceeds  the  limit  of  the  court's  jurisdiction, 
where  no  one  lien  exceeds  that  limit.**  Where  the  mechanic's  lien 
statute  expressly  gives  a  certain  court  jurisdiction  of  suits  to  enforce 
mechanics'  liens,  it  has  jurisdiction  of  such  suits,  even  though  the 
title  to  land  is  incidentally  at  issue  therein,  and  though  its  general 
jurisdiction  does  not  extend  to  cases  involving  the  title  to  land.*' 
But  a  court  whose  jurisdiction  is  confined  to  "suits  where  the  debt 
or  damage  claimed  shall  be  over  |100  and  shall  not  exceed  |500" 
has  no  jurisdiction  over  a  proceeding  by  scire  facias  to  foreclose  a 
mechanic's  lien.*®     A  statute  giving  a  local  court  jurisdiction  to  en- 

89  Brock  V.  Bruce,  5  Cal.  279. 

*o  Hammond  v.  Barnum,  13  Mo.  325;   Walker  v.  Daimwood,  80  Ala.  245. 

*i  Fitzgerald  v.  Jones,  33  Mo.  587. 

4s  See  ante,  §  508. 

*»  Van  Winkle  v.  Stow,  23  Cal.  458. 

**  Keystone  Min.  Co.  v.  Gallagher,  5  Colo.  23.    But  see  post.  §  510. 

*»  Bourgette  v.  Hubliiger,  30  Ind.  290. 

*•  MiUer  V.  Barroll,  14  Md.  173;   Gt^lston  v.  Thompson,  29  Md.  595. 
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force  mechanics'  liens  on  houses  and  buildings  does  not  confer  ju- 
dsdiction  to  enforce  a  lien  on  a  railroad  bridge/^ 

It  is  held  in  Elinois  that  although  the  person  against  whom 
A  mechanic's  lien  is  sought  to  be  enforced  has  made  an  assignment, 
and  the  county  court  has  thus  acquired  control  of  the  assignee's 
estate  under  the  Dlinois  statute,  yet,  where  there  is  a  mortgage 
on  the  land  sought  to  be  subjected  to  the  satisfaction  of  the  lien, 
and  the  lien  is  larger  than  the  value  of  the  land,  suit  to  enforce  the 
lien  may  be  brought  in  the  circuit  court,  since  the  county  court  has 
no  jurisdiction  to  foreclose  a  mechanic's  lien.**  In  New  York,  in 
4in  action  in  a  county  court  to  foreclose  a  mechanic's  lien,  where  the 
money  has  been  paid  to  the  court  to  discharge  the  lien,  the  jurisdic- 
tion of  the  county  court  is  not  thereby  affected,  though  defendant  is 
a  nonrefiid«it  of  the  county,  as  the  plaintiff  is  still  obliged  to  show, 
not  only  a  claim  against  defendant,  but  a  lien  on  the  land.^*  Un- 
-der  a  statute  which  vests  the  sole  power  of  foreclosing  mechanics' 
liens  in  a  court  which,  under  the  state  constitution,  has  no  juris- 
diction over  equitable  estates,  except  to  foreclose  mortgages,  such 
court  cannot  foreclose  a  mechanic's  lien  on  an  equitable  estate.**^ 

Jurisdiction  as  Affected  by  Amount  in  Controversy. 

§  516.  Where  the  jurisdiction  of  the  court  is  dependent  upon 
the  amount  in  controversy,  the  jurisdiction  is  determined  by  the 
amount  of  the  claim,  not  by  the  value  of  the  property;  *^  and  if  there 
are  several  registered  claims,  valid  on  their  face,  the  amount  in 
controversy  is  the  sum  of  these  claims,  even  though  some  of  them 
are  not  proved  at  the  trial.** ^  So,  too,  where  a  single  apportioned 
claim  is  filed  against  several  houses,  the  claim  is  to  be  considered 
an  entirety,  in  determining «the  question  of  jurisdiction,  even  though 
it  is  sought  to  enforce  the  lien  on  only  one  of  the  houses  for  its  pro- 

*7  Fowler  v.  Railroad  Co.,  1  Sbeld.  (N.  Y.)  525;   Cranston  v.  Trust  Co.,  75 
Mo.  29. 
*8  Stout  V.  Sower,  22  111.  App.  05;  Paddock  v.  Stout,  13  N.  E.  182,  121  11L571. 
*o  Raven  v.  Smith,  27  N.  Y.  Supp.  Oil,  76  Hun,  60. 
60  Dalrymple  v.  Ramsej-,  18  Atl.  105,  45  N.  J.  Eq.  494. 
51  Texas  &  St.  L.  R.  Co.  v.  Allen,  1  White  &  W.  Civ.  Cas.  Ct  App.  §  568. 
»2  UaU  V.  Pilz,  11  Ont  Prac.  Rep.  449.    But  see  ante,  §  515. 
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portion  of  the  claim. '^^  And  in  an  action  to  enforce  a  subcontract- 
or's lien  the  amount  due  the  original  contractor  is  the  amount  in 
controrersy,  since  that  must  be  established  in  order  to  sustain  the 
lien." 

§  517.  Where  the  general  jurisdiction  of  a  court  is  limited  to  mat- 
ters in  which  the  amount  in  controversy  is  not  less  than  a  certain 
sum,  and  that  court  is  by  another  statute  given  jurisdiction  in  me- 
chanics' lien  suits,  no  exception  being  made  as  to  the  amount  in- 
volved, such  court  will  have  jurisdiction  in  mechanic's  lien  suits, 
even  though  the  amount  involved  is  less  than  the  sum  requisite  to 
give  jurisdiction  in  ordinary  cases.***  But  where  the  statutes  give 
justices  of  the  peace  exclusive  jurisdiction  of  meclianic's  lien  suits 
where  the  amount  involved  is  less  than  f  50,  and  circuit  courts  juris- 
diction where  the  amount  is  larger,  a  circuit  court  has  no  jurisdiction 
of  a  suit  to  foreclose  a  lien  for  only  |41,  even  though  the  owner 
of  the  land  is  a  nonresident,  over  whom  a  justice  has  no  jurisdic- 
tion." 

Justices  of  the  Peace. 

§  518.  Unless  the  statute  expressly  so  declares,  justices  of  the 
peace  have  no  jurisdiction  of  suits  to  foreclose  mechanics'  liens." 
In  some  states,  however,  the  legislature  has  given  justices  jurisdic- 
tion in  these  cases  when  the  amount  involved  is  small.'*®  But  a 
statute  giving  justices  of  the  peace  jurisdiction  to  enforce  ordinary 
mechanics'  liens  does  not  confer  jurisdiction  to  enforce  liens  against 

6s  Woodruff  V.  Chambers,  13  Pa.  St.  132;   Curry  v.  Spink.  23  Pa.  St.  58. 

»4  Powers  V.  City  of  Yonkers.  21  N.  B.  132,  114  N.  Y.  145. 

85  White  V.  Miilbourne,  31  Ark.  486;  Ainsworth  v.  Atkinson,  14  Ind.  638; 
Watts  V.  Whittington,  48  Md.  357;  Albers  v.  Eilers,  18  Mo.  279;  Noss  v.  Cord, 
1  Wis.  380.    Contra,  Dewey  v.  Dwyer,  39  Mich.  509. 

66  stamps  V.  Brldwell,  57  Mo.  22. 

K7  Cotton  y.  Penzel,  44  Ark.  484;  Ainsworth  v.  Atkinson,  14  Ind.  538;  Xoss 
V.  Cord,  1  Wis.  389.  And  the  district  courts  of  New  York  City,  which  corre- 
spond to  justices'  courts  in  other  places,  have  no  Jurisdiction  to  direct  a  sale 
of  the  property  in  an  action  to  enforce  a  mechanic's  lien.  Egan  v.  Laemmle 
(Com.  PL)  25  N.  Y.  Supp.  330,  5  Misc.  Rep.  224. 

B8  Cdby  ▼.  M.  B.  Church,  13  South.  515,  99  Ala.  259;  Cowart  v.  Revere,  47 
Ga.  9;  Stamps  v.  Brldwell,  57  Mo.  22;  Boyle  v.  Robbiua,  71  N.  C.  130. 
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railroads/"  Where  the  statute  expressly  gives  justices  jurisdiction, 
it  makes  no  difference  that  the  owner  of  the  land  is  a  married  wo- 
man/** In  a  proceeding  before  a  justice  of  the  peace  to  enforce  a 
mechanic's  lien,  all  facts  necessary  to  give  jurisdiction  must  appear 
affirmatively  on  the  face  of  the  proceeding.*^ 

Federal  Courts. 

§  519.  The  courts  of  the  United  States  may,  in  proper  cases,  en- 
force mechanics'  liens  created  by  state  statu tes,'^  but  the  facts  giving 
jurisdiction  must  be  clearly  shown/^  Where  a  distillery  upon  which 
a  mechanic's  lien  is  claimed  is  condemned  and  sold  for  violation  of 
the  revenue  law  occurring  before  the  lien  claim  was  filed,  the  me- 
chanic's sole  remedy  is  to  apply  to  the  federal  court  for  leave  to  imr- 
ticipate  in  the  proceeds  of  the  sale,  since  the  lien  on  the  land  is  di- 
vested by  the  judicial  sale,  and  a  state  court  cannot  thereafter  en- 
force it/*  But  an  adjudication  that  the  owner  of  the  land  is  a 
bankrupt  does  not  deprive  state  courts  of  jurisdiction  to  foreclose 
liens  previously  recorded  against  the  land.'*' 

Jurisdiction  as  Affected  by  Territorial  Considerations. 

§  520.  As  to  persons  not  personally  liable,  a  suit  to  foreclose  a 
mechanic's  lien  should  be  brought  in  the  county  in  which  the  land 

»•  Cranston  v.  Trust  Co.,  75  Mo.  29.  See  Fowler  v.  Railroad  Co.,  1  Shcld. 
(N.  Y.)  525. 

00  Smaw  V.  Cohen,  95  N.  C.  85. 

•1  Ewlng  V.  DonneUy,  20  Mo.  App.  6;  Hydraulic  Press-Brick  Co.  v.  Zeppt^u- 
feld,  9  Mo.  App.  595;  Fink  v.  Alderson,  20  Mo.  App.  364;  McKelyey  v. 
Wonderly,  26  Mo.  App.  (131;  Sanderson  v.  Fleming,  37  Mo.  App.  595. 

«2  Battle  V.  M'Arthur,  49  Fed.  716;  Jarboe  v.  Templer,  38  Fed.  213. 

«8  Hampton  y.  Canal  Co.,  19  Fed.  1. 

64  Heidritter  v.  Oil-Cloth  Co.,  6  Fed.  138. 

65  Keller  v.  Denmead,  68  Pa.  St.  449;  Douglass  v.  Zinc  Co.,  56  Mo.  38S.  It 
is  held  by  the  federal  courts  that  a  mechanic*s  lien  is  entitled  to  protection  in 
bankruptcy  proceedings,  commenced  after  the  lien  accrued,  to  the  extent  ot 
labor  and  materials  furnished  to- the  time  of  filing  the  petition  in  bankruptcy, 
but  no  further.  In  re  Cook,  Fed.  Cas.  No.  3,151,  3  Biss.  116;  In  re  Hoyt,  Fed. 
Cas.  No.  6,806,  8  Biss.  436. 
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lies,  regardless  of  the  defendants'  residence,*'  and  probably  this  would 
be  the  rule  in  all  cases/^  A  court  of  general  jurisdiction  so  far  as 
the  subject-matter  of  suits  is  concerned,  but  of  limited  jurisdiction 
territorially,  has  jurisdiction  to  foreclose  a  mechanic's  lien  on  land 
within  its  territory,  where  the  defendant,  though  he  lives  without 
such  territory,  is  served  with  process  within  it/*  Where  an  in- 
ferior and  local  court,  possessing  only  limited  jurisdiction,  is  given 
concurrent  jurisdiction  to  enforce  mechanics*  liens  on  land  in  a  cer- 
tain township,  it  is  essential  to  its  jurisdiction  over  such  a  suit  that 
the  pleadings  should  allege  that  the  land  subject  to  the  lien  lies 
within  such  township.'*  Under  a  statute  requiring  the  claim  to  be 
filed  with  the  nearest  magistrate,  and  giving  jurisdiction  to  enforce 
it  to  any  justice  of  the  county,  a  lien  filed  with  one  magistrate  may 
be  enforced  by  suit  before  another  magistrate  of  the  same  county,'* 

JurlBdiction  Dependent  on  Service. 

§  521.  Where  the  statutory  notice  of  the  commencement  of  an 
action  to  enforce  a  mechanic's  lien  is  not  strictly  complied  with,  a 
court  does  not  gain  jurisdiction  to  try  the  proceedings.^*  Thus, 
where  the  statute  provides  that  in  order  to  foreclose  a  mechanic's 
lien  the  defendant  shall  be  notified  to  appear  in  the  supreme  court 
and  submit  to  an  accounting,  it  is  held  that  a  notice  to  appear  be- 
fore the  clerk  of  the  court  confers  no  jurisdiction.^*     The  method  of 

«•  Guerrant  v.  Dawson,  34  Miss.  149. 

•7  But  it  has  been  held  in  Georgia  that  the  process  in  a  proceoding  to  enforce 
a  laborer's  lien  should  be  made  returnable  to  the  proper  court  of  the  county  of 
the  defendant's  residence,  if  he  resides  in  the  state;  and  the  issue  made  by 
his  counter  affidavit  should  be  tried  in  the  same  court.  Tharpe  v.  Foster,  52 
Ga.  79. 

•8  Weiner  v.  Rumble,  19  Pac.  760,  11  Colo.  608. 

••  Schell  Y.  Leland,  45  Mo.  289.  It  had  formerly  been  held  that  this  court 
(the  Kansas  City  court  of  common  pleas)  had  no  Jurisdiction  to  enforce  me- 
chanics' liens.    Piatt  v.  Smith,  28  Mo.  593. 

TO  Boyle  v.  Bobbins,  71  N.  C.  130. 

fi  Jones  &  Magee  Lumber  Co.  v.  Boggs,  19  N.  W.  078,  63  Iowa,  589;  Otis  y. 
Voorhls,  49  How.  Prac.  (N.  Y.)  273;  McKelvey  v.  Wonderly,  26  Mo.  App.  631. 
But,  of  course,  an  appearance  in  the  suit  by  the  defendant  cures  this  defect. 
Mors  T.  Stanton,  51  N.  Y.  649. 

72  Dressel  v.  French,  7  How.  Prac.  (N.  Y.)  350. 
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giving  notice  will  be  treated  of  later.'*  The  filing  of  a  notice  of 
lis  pendens  is  not  a  condition  precedent  to  an  action  to  enforce  a 
mechanic's  lien,  and  does  not  go  to  the  jurisdiction  of  the  court  J* 

Division  III.     Parties. 

Joint  Claimants. 


§  522.  When  the  lien  to  be  enforced  is  in  favor  of  ca-partners, 
all  the  co-partners  must  join  as  parties  plaintiff  in  a  suit  to  fore- 
close the  lien.*''  And  in  case  of  a  contract  made  in  the  name  of 
one  partner  for  the  benefit  of  the  firm,  and  fulfilled  by  the  firm,  all 
the  partners  are  proper  parties  to  a  suit  to  foreclose  the  lien,  since 
in  equity  the  real  parties  in  interest  are  the  ones  to  sue.^®  Where 
a  contract  is  entered  into  with  a  firm,  and  partly  performed  by  them, 
and  completed  by  one  of  the  co-partners  after  dissolution  of  the 
firm,  the  lien  may  be  enforced  by  action  in  the  name  of  the  firm  for 
the  u«e  of  such  partner.'^  And  after  the  death  of  one  co-partner 
the  survivor  may  sue  in  his  own  name,  as  surviving  partner,  to  en- 
force a  lien  accruing  to  the  firm.^"  So,  too,  a  joint  suit  to  enforce  a 
mechanic's  lien  may  be  maintained  by  two  persons  who  together 
have  performed  labor  or  furnished  materials,  for  their  common  bene- 
fit and  account,  in  the  erection  of  a  house  upon  the  land  of  another, 
although  they  are  not  general  partners."  But  after  a  debt  due  a 
firm  of  contractors  has  been  adjusted  by  giving  notes  to  the  different 
partners,  each  partner  having  no  interest  in  the  notes  given  to  the 
others,  they  cannot  sue  jointly  to  enforce  a  lien,  since  they  have  no 
community  of  interest.®^  And  where  a  man  contracted  individually 
to  furnish  all  the  materials  for  a  certain  building,  and,  after  fur- 
nishing part  of  them,  formed  a  co-partnership,  and  caused  the  con- 
tract to  be  completed  by  the  firm,  it  was  held  that  his  co-partners, 

73  See  post,  S§  591,  592.         74  Julius  v.  CaUahan  (Minn.)  65  N.  W.  267. 
7  5  Lombard  v.  Johnson,  76  111.  599;    Work  v.  Hall,  79  111.  19G;    Holmes  v. 
BhandR,  27  Miss.  40;   Hammersmith  v.  Hilton,  8  Mo.  App.  5G4. 
7«  Lombard  v.  Johnson,  76  111.  599. 

7  7  Holmes  v.  Shands,  27  Miss.  40.    This  was  apparently  an  action  at  law. 
7  8  Davis  V.  Church.  1  Watts  &  S.  (Pa.)  240. 
7  9  Rookwood  V.  Walcott,  3  Allen  (Mass.)  458. 
80  Bush  V.  Connelly,  33  111.  447. 
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althoQgh  interested  in  the  account,  were  not  proper  parties  to  a 
suit  to  foreclose  the  lien,  since  they  had  no  lien.*^  It  has  been  held 
in  Missouri  that  a  building  contract  in  the  name  of  ''R.  W.  H,  and 
J.  P.  K.^  of  the  firm  of  H.  &  K.,"  though  signed  in  the  name  of  the 
firm,  is  the  contract  of  the  individuals  named,  so  that  any  third  mem- 
ber of  the  firm  is  not  a  proper  party  to  a  mechanic's  lien  «uit  based 
on  such  contract.®^  Where  it  appears  that  the  plaintiff  in  a  me- 
chanic's lien  proceeding  was  not  a  party  ta  the  contract,  but  a  guar- 
antor only,  he  cannot  recover.*' 

Separate  Claimants. 

§  523.  Under  some  statutes  relating  to  mechanics'  liens,  parties 
having  liens  on  a  building,  but  whose  claims  are  separate  and  distinct, 
without  any  community  of  interest  on  the  claims  themselves,  can 
join  in  an  equitable  action  to  establish  and  enforce  their  liens.®* 
But  four  workmen  who  have  worked  for  a  contractor  upon  two  dis- 
tinct buildings  belonging  to  different  owners  cannot  join  in  one 
suit  their  four  claims,  in  an  attempt  to  enforce  liens  therefor  on 
both  houses.®**  And  it  is  held  in  Kansas  that  three  separate  suits 
for  mechanics'  liens  under  different  contracts  with  the  same  owner 
should  not  be  consolidated,  since  the  plaintiffs  are  not  jointly  inter- 
ested in  obtaining  the  relief  demanded.®* 

Assignees. 

§  524.  The  rights  of  assignees  of  mechanics'  liens  have  been  al- 
ready discussed.®^  In  most  states  such  an  assignee  may  sue  in  his 
own  name  to  enforce  the  lien,®®  though  in  some  states  suit  must  be 

•1  Roberts  v.  Gates,  04  111.  374,       «  HUliker  v.  Francisco,  65  Mo.  598. 

«8  Dye  V.  Forbes,  24  N.  W.  300,  34  Minn.  13. 

84  Barber  v.  Reynolds,  33  Gal.  497;  Barber  v.  Reynolds,  44  Gal.  519;  Milam 
V.  Bniffee,  6  Mo.  (535;  J.  A.  Treat  Lumber  Co.  v.  Warner,  18  N.  W.  747,  00 
Wis.  183. 

ss  Oldlield  v.  Barbour,  12  Ont.  Prac.  Rep.  554.  It  is  said  in  this  case  that 
objection  on  the  ground  of  misjoinder  may  be  made  by  the  contractor. 

8tt  Harsh  t.  Morgan,  1  Kan.  293. 

«T  See  ante,  §§  259,  2G0. 

8«  Pensacola  R.  Co.  v.  Schaffer,  76  Ala.  233;  Tuttle  v.  Howe,  14  Minn.  145 
(Gil.  113);  Kerr  y.  Moore,  54  Miss.  2SG;  Peters  v.  Railroad  Co.,  24  Mo.  .>;(;; 
Goff  V.  Papin,  34  Mo.  177;   Jones  v.  Hurst,  67  Mo.  508;   Rogers  t.  Hotel  Co.,. 
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brought  in  the  name  of  the  assignor  for  the  use  of  the  assignee.'* 
Where  the  suit  is  bj  the  assignee  in  his  own  name,  it  is  proper,*^ 
though  not  necessary,*^  to  make  the  assignor  also  a  party  to  the 
suit.  And,  where  the  suit  is  in  the  name  of  the  assigtor,  it  is 
proper  to  make  the  assignee  a  party.*  ^  But  where  the  claimant 
has  assigned  part  of  his  account,  and  the  owner  has  recognized  such 
assignment,  the  assignee  is  not  a  necessary  party  to  a  suit  by  the 
claimant  to  enforce  his  lien  for  the  residue  of  the  account.**  It  is 
held  in  Missouri  that  the  purchaser  of  a  note  given  in  settlement 
of  a  balance  due  on  a  building  contract,  and  maturing  within  the 
statutory  time  for  proceeding  to  enforce  a  mechanic's  lien,  is  entitled 
pro  tanto  to  a  lien  against  the  building,  and  may  enforce  it  in  his 
own  name  without  any  assignment  of  the  account  filed  by  the  con- 
tractor to  establish  the  lien.** 

Defendants  in  Gteneral. 

§  525.  In  suits  in  equity  to  foreclose  mechanics'  liens,  the  general 
rule  is  that  all  persons  should  be  made  defendants  whom  the  claim- 
ant wishes  to  bind  by  the  decree.***     But  a  mere  agent,  through 

4  Neb.  54;  Skyrme  v.  Mining  Co.,  8  Nev.  229;  Hoagland  v.  Van  Etten,  47  N. 
W.  920,  31  Neb.  292;  Brown  v.  Harper,  4  Or.  89;  Oliver  v.  Fowler,  22  S. 
C.  534;  Austin  &  N.  W.  R.  Co.  v.  Kuckcr,  59  Tex.  587;  Austin  &  N.  W.  Ry. 
Co.  V.  Daniels,  62  Tex.  73;  laege  v.  Bossieux,  15  Grat.  (Va.)  83;  Davis  t. 
Bilsland,  18  Wall.  C59.  Where  a  mechanic's  lien  is  assigned  after  suit  to  fore- 
close is  commenced,  the  assignee  is  properly  made  a  party.  Fair  haven  Land 
Co.  V.  Jordan,  32  Pac.  729,  5  Wash.  729. 

89  Phoenix  Mut.  Life  Ins.  Co.  v.  Batchen,  6  lU.  App.  621;  Fitzgerald  v.  First 
Presbyterian  Church,  1  Mich.  N.  P.  243;  Hallahan  v.  Herbert,  57  N.  Y.  409, 
11  Abb.  Prac.  (N.  S.,  N.  Y.)  336. 

Where  a  mechanic's  lien  is  assigned  pending  suit  to  foreclose,  it  is  not  neces- 
sary to  make  the  assignee  a  party.  Phoenix  Mut.  Life  Ins.  Co.  v.  Batchen,  6 
111.  App.  621. 

»o  pairo  V.  Bethell,  75  Va.  825. 

01  Goff  V.  Papin,  34  Mo.  177. 

»2  Williams  v.  Deutscher  Verein  (Com.  PI.)  14  N.  Y.  Supp.  368;  WiUiams  v. 
Illuminating  Co.  (Com.  PI.)  16  N.  Y.  Supp.  857;  Friedman  v.  Roderick,  20  HL 
App.  622. 

»3  Boyle  V.  Bobbins,  71  N.  C.  130. 

»«  Jones  V,  Hurst,  67  Mo.  568. 

•»  Whitney  v.  Higgins,  10  Cal.  547;   San  Juan  &  St.  Louis  Mining  &  Smelt- 
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whom  purchases  were  made  by  the  owner  of  the  building,  is  not  a 
proper  party  to  an  action  to  foreclose  a  mechanic's  lien,*'  though 
such  agent  is  the  husband  of  the  owner, *^^  or  even  though  he  is  also 
the  contractor  for  the  building,  provided  he  acted  towards  the  lien 
claimant  merely  as  owners  agent,  and  not  as  contractor.**  And, 
to  enforce  a  lien  on  the  interest  merely  of  a  vendee,  the  vendor  of 
the  land  is  an  improper  party  defendant.**  A  statutory  direction 
that  persons  who  have  filed  lien  claims,  as  well  as  those  having  sub- 
sequent liens  and  claims  by  judgment,  mortgage,  or  conveyance, 
shall  be  made  parties  defendant  to  an  action  to  foreclose  a  mechan- 
ic's lien,  does  not  preclude  making  others  defendants  when  neces- 
sar}'  for  a  complete  determination  of  the  action.^**  An  interested 
party  who  is  not  made  a  defendant  does  not  thereby  acquire  any  new. 
rights  in  regard  to  the  property.^*^  And  according  to  some  author- 
ities a  defect  of  parties  defendant  may  be  waived  by  pleading  to  the 
merits  without  objecting  on  that  ground.^** 

ing  Co.  Y.  Finch,  6  Colo.  214;  Snodgrass  v.  HoHand,  Id.  596;  Johnson  t.  Ben- 
nett (Colo.  App.)  40  Pac.  847;  Williams  v.  Chapman,  17  111.  423;  Lomax  v. 
Dore.  45  111.  379;  Franklin  Sav.  Bank  v.  Taylor,  23  N.  E.  397,  131  111.  376; 
Kace  V.  Sullivan.  1  111.  App.  94;  Evans  v.  Tripp,  35  Iowa,  371;  Burbank  v. 
WriglJt,  47  X.  W.  162,  44  Mian.  544;  Schaeflfer  v.  Lohman,  34  Mo.  68;  Russell 
V.  Grant,  26  S.  W.  958,  122  Mo.  161;  Monroe  v.  Hanson  (Neb.)  66  N.  W.  12; 
Williams  v.  Illuminating  Co.  (Com.  PI.)  16  N.  Y.  Supp.  857;  Brandt  v.  Radley 
(Sup.)  23  N,  Y.  Supp.  277;  Tisdale  v.  Moore,  8  Hun  (N.  Y.)  19;  Lanipson  v. 
Bowen,  41  Wis.  484. 

••  Hooper  v.  Flood,  54  Cal.  218;  Ferry  v.  Moore,  18  111.  App.  135;  Whit- 
meyer  v.  Dart,  29  Mo.  App.  565. 

•T  Ferry  v.  Moore,  18  111.  App.  135. 

•«  Whitmeyer  v.  Dart,  29  Mo.  App.  565. 

•»  Laud  V.  Muirhead,  31  Miss.  89. 

100  WiUIams  v.  Illuminating  Co.  (Com.  PI.)  16  N.  Y.  Supp.  857. 

101  Diddy  v.  Kisser,  55  Iowa,  699,  8  N.  W.  655;  Badger  Lumber  Co.  v.  Bal- 
ientine,  54  Mo.  App.  172. 

io2Hor8tkotte  v.  Menier,  50  Mo.  158;  Mississippi  Planing  Mill  v.  Presby- 
terian Church,  54  Mo.  520;  Carney  v.  La  Crosse  &  M.  R.  Co.,  15  Wis.  503. 
Contra,  Estey  v.  Lumber  Co.,  34  Pac.  1113,  4  Colo.  App.  16.');  Kerns  v.  Flynn, 
51  Mich.  573,  17  N.  W.  62;   Stelnmann  v.  Strimple,  29  Mo.  App.  478. 
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Contracttag  Owner. 

§  526.  The  person  who,  aa  owner  of  the  land,  contracted  for  its 
improvement,  is  a  proper  and  usually  a  necessary  party  defendant 
to  a  suit  to  enforce  mechanics'  liens  growing  out  of  such  contract.*^' 
An  exception  to  this  rule  exists  where  such  owner  has  conveyed  all 
his  interest  in  the  property.  In  that  case  he  is  not  a  necessary 
party  defendant,^®*  though  he  may  be  made  a  defendant  for  the  pur- 
pose of  obtaining  a  personal  judgment  against  him.^^*  And  where 
a  corporation  (as  a  church)  with  whom  a  contract  was  made  for  ma- 
terials with  which  to  erect  a  building  ceases  to  exist,  and  becomes 
disorganized,  it  is  not  necessary  to  make  such  body  a  defendant,  on 
petition  to  establish  and  enforce  a  mechanic's  lien.^^* 

Other  Owners. 

§  527.  The  person  who,  when  the  suit  is  begun,  owns  the  estate 
to  which  the  lien  attaches,  is,  according  to  the  better  reason  and 
the  weight  of  authority,  a  necessary  party  defendant  to  a  suit  to 
enforce  the  lien.^^^     There  are,  however,  some  decisions  that  hold 

103  Roman  v.  Thorn,  3  South.  759,  83  Ala.  443;  Meyers  v.  Le  Poidevln,  4  N. 
W.  310,  9  Neb.  535;  Murdock  v.  HiUyer,  45  Mo.  App.  287.  When  owners  of 
adjoining  lots  jointly  contract  for  the  erection  of  one  buUding  upon  the  entire 
tract,  they  may  be  Joined  as  defendants  in  a  suit  to  foreclose  a  mechanic's  lien 
on  such  buUding.  Carter  Lumber  Co.  v.  Simpson,  18  S.  V7.  812,  83  Tex.  370; 
J.  A.  Treat  Lumber  Co.  v.  Warner,  18  N.  W.  747,  60  Wis.  183. 

104  Rose  V.  Paper  Works,  29  Conn.  256;  Kellenberger  v.  Boyer,  37  Ind.  188; 
McCormick  v.  Lawton,  3  Neb.  449;  Pickens  v.  Polk,  60  N.  W.  566,  42  Neb.  267; 
Robins  v.  Bunn,  34  N.  J.  Law,  322;  Cullers  v.  Bank  (Tex.  Civ.  App.)  29  S. 
W.  72. 

106  Pickens  v.  Polk,  60  N.  W.  566,  42  Neb.  267. 

106  Jennings  v.  Hinkle,  81  111.  183. 

107  Hughes  V.  Torgerson,  11  South.  209,  96  Ala.  346;   Whitney  v.  Higgins, 

10  Cal.  547;  Franklin  Sav.  Bank  v.  Taylor,  23  N.  E.  397,  131  111.  376;  Holland 
V.  Jones,  9  Ind.  495;  Marvin  v.  Taylor,  27  Ind.  73;  Vorhees  v.  Beckwell,  37 
N.  E.  811,  10  Ind.  App.  224;  Gammel  v.  Young,  3  Iowa,  297;  Keller  v.  Tracy, 

11  Iowa,  530;  Peabody  v.  Society,  5  Allen  (Mass.)  540;  Burbank  v.  Wright 
47  N.  W.  162,  44  Minn.  544;  Clark  v.  Brown,  25  Mo.  559;  Pickens  v.  Polk,  60 
N.  W.  566.  42  Neb.  267;  Green  v.  Sandford,  51  N.  W.  967,  34  Neb.  363;  In  re 
Smith,  4  Nev.  254;   Edwards  v.  Derrickson,  28  N.  J.  Law,  39;   Derrickson  v. 
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that  one  who  buys  the  property  after  the  lien  attached,  and  before 
suit  to  enforce  it  is  begun,  is  not  a  necessary,  though  he  is  a  prop- 
ep,  defendant.^®*  Where  a  purchaser  before  suit  brought  is  not 
made  a  defendant,  he  may  intervene  and  file  an  answer.^***  One 
who  buys  pendente  lite  is  not  a  necessary  defendant**^  One  who, 
by  foreclosure  of  a  deed  of  trust  executed  before  the  commencement 
of  the  work  for  which  a  mechanic's  lien  is  claimed  on  leasehold  prop- 
erty, has  acquired  an  interest  therein,  should  be  allowed  to  become  a 
co-defendant,  and  have  his  rights  adjudicated  in  the  same  suit.*^* 

§  528.  In  case  of  the  owner  dying  intestate  before  suit  is  begun, 
his  heirs  should  be  made  defendants;  ^^^  and,  when  the  decedent  was 
personally  liable  for  the  debt,  his  administrator  may  properly  be 
joined  as  a  co-defendant,  since  the  i)ersonal  estate  is  primarily  lia- 
ble for  the  debt.*"  But  no  proceedings  under  the  lien  law  can  be 
maintained  against  executors  unless  it  is  in  proof  that  title  to  the 
property  on  which  the  lien  exists  passed  to  them.***     And  neither 

Edwards,  29  N.  J.  Law,  468;  McMahon  v.  Tenth  Ward  School  Officers,  12 
Abb.  Prac.  (N.  Y.)  120;  Tisdale  v.  Moore,  8  Hun  (N.  Y.)  19;  Garland  v.  Van 
Rensselaer,  24  N.  Y.  Supp.  781,  71  Hun,  2;  Wright  v.  Cowie,  31  Pac.  878,  & 
Wash.  341. 

108  Shields  v.  Keys,  24  Iowa,  298;  McCoy  v.  Quick,  .%  Wis.  521;  Rice  v. 
Han,  41  Wis.  453;  Lampson  v.  Bowen,  Id.  484;  Koenig  v.  Boehme,  14  Mo. 
App.  593;  Colley  v.  Doughty,  62  Me.  501.  The  last  case  was  an  action  of 
assumpsit. 

io»  Thaxter  v.  WiUiams,  14  Pick.  (Mass.)  49;  Shannon  v.  McDuffee,  2  Pa. 
Dist  R.  230. 

110  Whitney  v.  Higgins,  10  Cal.  547.  But  one  who  was  in  possession  of  the 
land  when  the  suit  was  begun,  and  who  obtains  and  records  a  deed  before 
service  of  process,  is  not  a  purchaser  pendente  lite.  Franklin  Sav.  Bank  v. 
Taylor.  23  N.  E.  397,  131  lU.  376. 

111  Kllng  V.  Construction  Co.,  4  Mo.  App.  574. 

112  Pifer  T.  Ward,  8  Blackf,  (lud.)  252;  Slmonds  v.  Buford,  18  Ind.  176; 
Guerrant  v.  Dawson,  34  Miss.  149;  Belcher  v.  Schaumburg,  18  Mo.  189.  Un- 
der the  express  provisions  of  the  Iowa  statute,  in  foreclosing  a  mechanic's  lien 
against  the  estate  of  one  deceased,  the  heirs  need  not  be  made  parties.  Welch 
V.  McOratb,  10  N.  W.  810,  13  N.  W.  638,  and  59  Iowa,  519. 

lis  Guerrant  v.  Dawson,  34  Miss.  149;  Hughes  v.  Torgerson,  11  South.  209, 
96  Ala.  346.  In  Iowa  the  administrator  is  the  only  necessary  party.  Shields 
V.  Keys,  24  Iowa,  298. 

114  Crystal  v.  Flannelly,  2  E.  D.  Smith  (N.  Y.)  583. 
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heirs  nor  administrators  need  be  made  defendants  if  the  deceased 
parted  with  his  title  before  he  died.*^' 

In  foreclosing  a  mechanic's  lien  upon  property,  the  title  to  which 
is  divided  between  different  owners,  it  is  not  necessary  to  name  as 
defendant  the  owner  of  an  interest  on  which  no  lien  is  claimed- 
Thus,  in  an  action  to  foreclose  a  mechanic's  lien  against  the  as- 
signee of  a  lease,  it  is  not  necessary  to  make  the  assignor  a  party 
defendant,  though  the  lease  and  the  assignment  are  not  of  record.^^' 
In  Louisiana  a  builder  who  is  entitled  to  a  privilege  on  an  entire 
building,  in  virtue  of  a  contract  made  with  one  only  of  the  owners 
of  the  land,  has  a  right  to  a  decree  recognizing  that  privilege,  in  a 
suit  brought  against  only  that  one  of  the  owners  with  whom  he  had 
contracted.^^^  It  has  been  held  by  a  federal  court  that  where  a 
railroad  company  is  in  the  hands  of  a  receiver,  and  being  operated 
by  him,  he  alone  is  a  necessary  defendant  in  an  action  to  foreclose  a 
mechanic's  lien  under  a  statute  which  provides  that  any  person  or 
corporation  "owning  or  operating"  the  railroad  shall  be  made  a 
party.^^®  And  in  an  early  case  in  Indiana  it  was  held  that  a  dor- 
mant partner  need  not  be  made  a  party  defendant  to  a  suit  in  chan- 
cery to  enforce  a  mechanic's  lien  based  upon  a  debt  contracted  by 
the  active  partner.^^' 

Wife  of  Owner. 

§  529.    Since  dower  cannot  be  affected  by  a  mechanic's  lien,  a  wid- 
ow should  not  be  made  a  party  to  the  proceedings  to  enforce  it,  if  she 

11 B  Security  Mortgage  &  Trust  Co.  v.  Caruthers  (Tex.  Civ.  App.)  32  S.  W. 
837. 

lie  Southard  v.  Moss,  20  N.  Y.  Supp.  848,  2  Misc.  Rep.  121;  Harrington  v. 
Miller,  31  Pac.  325,  4  Wash.  808.  A  mechanic  has  a  Hen  on  the  Interest  of  a 
lessee  in  a  house,  for  materials  furnished,  although  one  part  of  the  house 
stands  on  ground  leased  of  one  laudlord,  and  the  other  on  ground  leased  from 
a  different  landlord;  and  the  lien  is  not  lost  by  faUure  to  make  both  land- 
lords parties  to  the  suit,  the  second  having  been  made  a  partj'  by  supple- 
mental bill  when  his  interest  was  disclosed.  Laviolette  v.  Redding,  4  B.  Mod. 
(Ky.)  81. 

117  Johnson  v.  Weinstock,  31  La.  Ann.  698. 

118  Central  Trust  Co.  of  New  York  v.  Chicago,  K.  &  T.  Ry.  Co.,  54  Fed.  508. 
ii»  Goble  V.  Gale,  7  Blackf.  (Ind.)  218. 
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has  no  interest  in  the  premises  other  than  her  dower.* ^*  And  where 
property  belongs  to  a  married  woman,  subject  to  an  estate  by  the  curt- 
esy in  her  husband,  she  has  no  such  interest  in  the  subject-matter  of  a 
suit  to  enforce  a  mechanic's  lien  against  her  husband's  estate  in  the 
property  as  to  entitle  her  to  become  a  party  to  such  suit,  either 
on  her  own  application  or  that  of  other  parties,  nor  can  her  interest 
in  the  property  be  affected  in  such  suit.***  But  a  wife  who,  in  ad- 
dition to  her  inchoate  dower  and  homestead  rights,  has  been  award- 
ed exclusive  possession  of  the  homestead  pending  a  suit  for  divorce 
and  alimony  instituted  by  her,  is  a  proper  party  to  an  action  to  en- 
force a  mechanic's  lien  thereon;  and  where  judgment  by  default  has 
been  obtained  in  such  action  against  the  husband  alone,  by  collusion 
between  him  and  plaintiff,  she  may  become  a  party  and  contest  the 
alleged  lien.*'*  And  to  a  bill  to  establish  a  lien  on  property,  to  re- 
pair which  the  complainant  advanced  money  to  the  decedent,  and 
which  has  been  sold  under  proceedings  relating  to  dower,  it  is  quite 
proper,  and  perhaps  necessary,  to  make  the  purchaser,  the  widow, 
the  administrator,  and  the  heirs,  defendants.**'  It  has  been  inti- 
mated that,  in  an  action  to  enforce  a  mechanic's  lien  on  the  home- 
stead, the  wife  should  be  made  a  party  defendant,  because  she  has 
an  interest  in  the  property,***  but  she  is  not  a  necessary  party  if 
the  lien  attached  to  the  property  before  it  became  a  homestead.*** 
In  an  action  to  foreclose  a  mechanic's  lien  upon  community  real  es- 
tate, the  wife  is  a  necessary  party  defendant;***  but,  where  land 
is  owned  by  husband  and  wife  as  tenants  by  the  entirety,  the  wife 
is  not  a  necessary  party  to  a  suit  to  enforce  a  mechanic's  lien  on  the 
husband's  estate  in  the  land.**^ 

"0  Shaeffer  v.  Weed,  8  lU.  511;  Pifer  v.  Ward,  8  Blackf.  (Ind.)  2.32. 
121  SchneU  v.  Clements,  73  111.  G13;  Kirby  v.  Tead,  13  Mete.  (Mass.)  149. 
i2»  Weston  V.  Weston,  49  N.  W.  834,  46  Wis.  130. 
128  Gammel  v.  Young,  3  Iowa,  297. 
12*  Weston  V.  Weston,  49  N.  W.  834,  46  Wis.  130. 
las  Watkins  v.  Spoull,  28  S.  W.  356,  8  Tex.  Civ.  App.  427. 
126  LltteH  &  Smythe  Manuf'g  Co.  v.  Miller,  28  Pac.  1035,  3  Wash.  St.  480; 
Sagmelster  v.  Fobs.  30  Pac.  80,  4  Wash.  320. 
"T  Washburn  v.  Burns,  34  N.  J.  Law,  18. 
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Husband  of  Owner. 

§  530.  In  a  suit  to  enforce  a  mechanic's  lien  npon  tlie  land  of  a 
married  woman,  her  husband  is  not  a  necessary  party  merely  be- 
cause he  has  an  estate  by  the  curtesy  in  the  land,^*®  or  because  he 
acted  as  his  wife's  agent  in  making  the  contract  on  which  the  lien 
is  based.*^'  But  he  is  a  proper  party  defendant  in  such  a  suit/'* 
especially  when  he  is  the  trustee  of  his  wife's  statutory  estate,"^ 
or  when  it  is  alleged  in  the  petition  that  he  has  some  interest  in 
the  premises.^'^  And  he  is  a  necessary  defendant  in  states  where 
the  general  law  directs  that  the  husband  shall  be  joined  in  all  ac- 
tions against  the  wife.^*' 

Other  Lien  Claimants. 

§  531.  When  the  lien  is  foreclosed  by  suit  in  equity,  it  is  proper 
to  make  all  other  claimants  of  mechanics'  liens  on  the  same  prop- 
erty parties  defendant.*"*  But,  under  a  statute  providing  that  me- 
chanics' liens  shall  be  paid  in  the  order  in  which  the  claims  are  filed, 
it  is  not  necessary,  in  an  action  to  foreclose  a  lien,  to  make  the  hold- 
ers of  subsequent  liens  parties  defendant.*"* 

128  Whitney  v,  Joslin,  108  Mass.  103;   Hutchinson  v.  Preston,  2  Pittsb.  R. 
(Pa.)  303. 
i«»  Roman  v.  Thorn,  3  South.  759,  83  Ala.  443. 

180  Scott  V.  Goldinghorst,  24  N.  E.  333,  123  Ind.  2G8;  Vorhees  v.  Beckwdl, 
37  N.  E.  811,  10  Ind.  App.  224;  Greenleaf  v.  Beebe,  80  111.  520;  Roman  t. 
Thorn,  3  South.  759,  83  Ala.  443. 

181  Roman  v.  Thorn,  3  South.  759,  83  Ala.  443. 
132  Greenleaf  t.  Beebe,  80  IH.  520. 

iss  Latshaw  y.  McNees,  50  Mo.  381;  Fink  v.  Hanegan,  51  Mo.  280. 

184  San  Juan  &  St.  Louis  Mining  &  Smelting  Co.  v.  Finch,  6  Colo.  214; 
Snodgrass  v.  Holland,  Id.  596;  Thielman  y.  Carr,  75  111.  385;  Jones  y.  Hart- 
sock,  42  Iowa,  147;  Sharon  Town  Co.  v.  Morris,  18  Pac.  230,  38  Kan.  877; 
Kelly  V.  Gilbert,  28  Atl.  274,  78  Md.  431;  Dewing  v.  Society,  13  Gray  (Mais.) 
414;  Kenney  y.  Apgar,  93  N.  Y.  539;  Hoyeuden  y.  EUison,  24  Grant  (U.  C.)  4i8. 

185  Kaylor  y.  O'Connor,  1  B.  D.  Smith  (N.  Y.)  672. 
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Other  Incumbrancers. 

§  532.  Any  other  incumbrancers,  such  as  mortgagees,  judgment 
creditors,  and  the  like,  should  be  made  parties  defendant,  if  the  me- 
chanic desires  to  have  his  lien  declared  superior  to  theirs;^"*  but 
they  need  not  be  made  parties  if  he  is  willing  to  enforce  his  lien 
only  on  the  equity  of  redemption,  leaving  their  incumbrances  supe- 
rior to  his  lien.^'^  In  other  words,  they  are  proi)er,  but  not  neces- 
sarr,  parties.  A  mortgagee  is  not  a  necessary  party  defendant  un- 
der a  statute  requiring  the  "owner"  to  be  made  a  party.^*®  It  has 
been  held  in  New  Jersey  that,  in  a  suit  on  a  mechanic's  lien,  only 
mortgages  that  have  been  recorded  since  the  accrual  of  such  lien  can 
be  brought  into  the  controversy;  hence  prior  mortgagees  cannot  be 
made  parties.^ *•  In  a  recent  case  in  North  Carolina  it  appeared 
that  a  subcontractor  notified  defendant  of  the  amount  due  him  from 
the  contractor  for  materials  furnished  for  a  building  which  the  con- 
tractor was  erecting  for  defendant.  The  subcontractor  demanded 
payment  from  both  defendant  and  the  contractor,  but  both  refused 
payment.  The  day  before  the  subcontractor  filed  his  lien  claim 
against  the  building,  the  defendant  gave  the  contractor  a  note  for  a 
large  sum  owing  the  latter,  and  secured  it  by  a  deed  of  trust  of  all 
of  defendant's  property.  On  these  facts  the  court  held  that,  since 
the  lien  was  superior  to  the  trust  deed,  the  trustee  need  not  be 
made  a  party  to  a  suit  to  enforce  the  lien,  although  it  would  be  bet- 
ter practice  to  make  him  a  defendant.^*®  It  has  been  held  in  Iowa 
that  where  the  lien  is  enforced  by  an  action  at  law,  and  there  is 
3M)  right  of  redemption  from  an  execution  sale  in  such  action,  the 

13C  McLagan  v.  Brown,  11  111.  519;  Lomax  v.  Dore,  45  111.  379;  Sharon 
Town  Co.  y.  Morris,  18  Pac.  230,  39  Kan.  1377;  Hokanson  v.  Gunderson,  56 
X.  W.  172,  54  Minn.  499;  Finlayson  v.  Crooks,  49  N.  W.  398,  47  Minn.  74; 
Bassett  v.  Menage,  53  N.  W.  1064,  52  Minn.  121;  Foust  v.  Wilson,  3  Humph. 
<Tenn.)  31. 

laTPortones  v.  Badenoch,  23  N.  E.  349,  132  lU.  377; .  Case  Manufg  Co. 
T.  Smith,  40  Fed.  339. 

188  Tompkins  v.  Horton,  25  N.  J.  Eq.  284;  Howard  t.  Robinson,  5  Cush. 
{Mass.)  119. 

i»»  Central  Trust  Co.  of  New  York  v.  Bartlett  (N.  J.  Sup.)  30  Atl.  583. 

i«o  JxMkont  Lumber  Co.  t.  Mansion  Hotel  &  B.  Ry.  Co.,  14  S.  E.  35,  109 
N.  C.  Co8. 
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holder  of  a  mortgage  recorded  after  the  lien  attached  is  not  a  neces- 
sary party  to  such  action,  since  he  will  be  bound  by  the  execution 
sale,  as  a  privy.^*^ 

In  enforcing  a  mechanic's  lien  against  property  incumbered  by 
an  ordinary  deed  of  trust  in  the  nature  of  a  mortgage,  it  is  neces- 
sary to  make  both  the  trustee  and  the  owner  of  the  secured  note 
parties  defendant,  if  it  is  desired  to  cut  out  the  trust  deed."*  But 
the  omission  of  the  trustee  does  not  invalidate  a  decree  of  foreclo- 
sure against  the  note  holder,  if  the  latter  makes  no  objection  on  ac- 
count of  the  nonjoinder."'  In  case  of  a  railroad  mortgage  to  a 
trustee,  securing  a  large  number  of  bonds  negotiable  by  delivery, 
and  passing  freely  from  hand  to  hand,  so  that  it  is  diflScult  if  not 
impossible  for  the  claimant  to  learn  their  names,  it  is  not  necessary 
to  make  the  bondholders  parties  to  a  suit  to  foreclose  a  mechanic's 
lien  on  the  road,  the  trustee  being  deemed  their  representative.*** 
Where  the  jury  find  that  an  alleged  mortgage  was  never  in  fact 
given,  not  making  the  alleged  mortgagee  a  party  is  not  reversible 
error,  since  the  decree  could  not  affect  him."*  Under  a  statute  de- 
claring that  in  actions  to  foreclose  mechanics'  liens  "the  i)arties  to 
the  contract  shall,  and  all  other  persons  interested  in  the  matter 

1*1  State  V.  Eads,  15  Iowa,  114. 

14  2  Clark  v.  Manning,  95  lU.  580;  McGraw  v.  Bayard,  96  111.  147;  Bannon 
V.  Thayer,  17  N.  E.  54,  124  111.  451;  Bayard  v.  McGraw,  1  111.  App.  134; 
Phoenix  Mut.  Life  Ins.  Co.  v.  Batchen,  6  111.  App.  621;  Lamb  v.  CampbeU, 
19  111.  App.  272;  Columbia  Bldg.  &  Loan  Ass'n  v.  Taylor,  25  HI.  App.  429; 
Coe  V.  Bitter,  86  Mo.  277;  McClair  v.  Huddart  (Colo.  App.)  41  Pac.  832. 

In  a  recent  New  York  ease  the  complaint  alleged  that  one  A.,  as  trustee, 
received  a  certain  mortgage  of  the  premises,  which  was  duly  recorded.  A., 
as  trustee,  was  not  made  a  defendant,  though  he  was  joined  indiyidaally. 
This  was  held  to  be  a  defect  of  parties  defendant,  under  a  New  York  statute, 
which  provides  that,  in  actions  to  foreclose  mechanics'  liens,  plaintiff  must 
make  persons  who  have  subsequent  liena  by  judgment,  mortgage,  etc..  parties 
defendant.  Schillinger  Fire-Proof  Cement  &  Asphalt  Co.  v.  Arnott  (Sup.)  14 
N.  Y.  Supp.  326. 

143  Bennitt  v.  Mining  Co.,  7  N.  E.  498,  119  111.  9;  Portoues  v.  Holmes,  33  111. 
App.  312. 

1**  St.  Louis  &  P.  R.  Co.  V.  Kerr,  48  111.  App.  496. 

i4BKelley  v.  Chapman,  13  111.  530.    But  a  bill  tu  enforce  a  mechanic's  lien 
should  make  parties  thereto  the  grantees  under  a  trust  deed  of  record,  though 
made  more  than  20  years  previously.    Farmers*  Bank  v.  Watson,  19  S.  E.  413, 
39  W.  Va.  342. 
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in  controversy  or  in  the  property  charged  with  the  lien  may,  be  made 
parties,  but  such  as  may  not  be  made  parties  shall  not  be  bound 
by  any  such  proceedings,"  the  omission  to  make  a  mortgagee  of  part 
of  the  property  affected  by  the  lien  a  party  defendant  does  not  oper- 
ate to  release  the  lien  as  to  the  part  of  the  property  covered  by  the 
mortgage,  especially  where,  pending  the  suit,  and  before  the  trial, 
the  interest  of  such  mortgagee  is  acquired  by  one  who  is  a  party 
defendant  to  the  suit.^**  Persons  acquiring  liens  other  than  me- 
chanics' liens,  after  proceedings  to  foreclose  a  mechanic's  lien  have 
been  commenced,  are  not  necessary  parties  to  the  foreclosure.**^ 
Attorneys  for  a  railroad  contmctor,  to  whom  the  latter  is  indebted 
for  legal  services  in  acquiring  the  right  of  way,  and  who  hold  title 
deeds  and  other  papers  relative  to  the  construction  of  the  road  upon 
which  they  claim  a  lien,  are  not  proper  parties  to  a  suit  by  a  subcon- 
tractor to  foreclose  a  mechanic's  lien  upon  the  road.***  The  gran- 
tee in  a  fraudulent  conveyance  may  be  treated  as  an  incumbrancer, 
and  made  party  defendant  accordingly.*** 

Defendants  in  Subcontractors'  Suits. 

§  533.  In  suits  to  foreclose  the  liens  of  subcontractors  and  of 
material  men  in  the  second  degree,  the  same  rules  as  to  parties  de- 
fendant apply  as  in  suits  by  contractors.  The  owner  of  the  land 
is  a  necessary  party,* °^  and  other  lien  claimants  should  also  be  made 
defendants.**^*  But  other  subcontractors,  who  have  no  liens  be- 
cause they  have  been  paid  in  full,  are  not  proper  parties.*'^  Ac- 
cording to  most  of  the  decisions  the  contractor  is  a  necessary  party 
defendant  to  a  suit  to  enforce  the  lien  of  a  subcontractor  or  a  mate- 
rial man  in  the  second  degree,  on  the  theory  that  he  should  have  a 

i4«  Badger  Lumber  Co.  v.  Balleutine,  54  Mo.  App.  172. 

1*7  Suydam  v.  Holden,  11  Abb.  Prac.  (N.  S.,  N.  Y.)  329,  note;  llarrinffton  v. 
Latta,  36  N.  W.  364,  23  Neb.  84. 

148  Hilton  Bridge  Const.  Co.  v.  New  York  Cent.  &  H.  R.  R.  Co.,  40  N.  E.  80, 
145  N.  Y.  390. 

!*•  Meehan  v.  Williams,  2  Daly  (N.  Y.)  3C7;  Gross  v.  Daly,  5  Daly  (N.  Y.) 
540. 

180  Lombard  v.  Trustees,  73  Ga.  322;  Harrison  &  Howard  Iron  Co.  v. 
Council  Bluffs  City  Waterworks  Co.,  25  Fed.  170. 

iBi  Mebrle  v.  Dunne,  75  111.  239.  102  Meeks  v.  Sims,  84  lU.  422. 
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right  to  dispute  the  account,  and  that  his  duty  to  the  owner  re- 
quh'es  him  to  do  so,  if  the  account  is  incorrect.^ '^^  In  a  suit  to  en- 
force a  lien  for  work  or  materials  furnished  a  subcontractor,  both  the 
contractor  and  the  subcontractor  should  be  made  defendants.^'*  A 
material  man  who  has  furnished  materials  to  the  contractor's  as- 
signee need  not  make  the  contractor  a  party  to  a  suit  to  foreclose 
his  lien.^^*^  And  where  a  contractor  agrees  with  his  material  men 
that  part  of  the  sum  due  him  for  building  a  house  shall  be  paid  by 
the  owner  to  the  material  men,  and  the  owner  assents,  and  the  ma- 
terial men  release  the  contractor  from  liability,  the  contractor  is  not 
a  necessary  party  to  an  action  by  the  material  men  to  foreclose  a 
lien  on  the  house.^^**  If  there  is  a  firm  of  original  contractors,  it 
is  not  necessary  to  make  more  than  one  of  the  partners  a  defend- 
ant to  a  suit  by  a  subcontractor.^'^     Where  the  statute  expressly 

153  Davis  V.  Lumber  Co.,  31  Pac.  187,  2  Colo.  App.  381;  Estey  v.  Lumber  Co., 
34  Pac.  1113,  4  Colo.  App.  165;  Say  re-Newton  Lumber  Co.  v.  Park,  3G  Pac. 
445,  4  Colo.  App.  482;  Union  Pac.  Ry.  Co.  v.  Davidson  (Colo.  Sup.)  39  Pac. 
lODo;  Lombard  v.  Trustees,  73  Ga.  322;  Castleberry  v.  Johnston,  17  S.  E.  772, 
92  Ga.  499;  Vreeland  v.  Ellsworth,  32  N.  W.  374,  71  Iowa,  Ml;  Tracy  v.  Kerr, 
28  Pac.  707,  47  Kan.  656;  Kerns  v.  Flynn,  17  N.  W.  62,  51  Mich.  573;  North- 
western Cement  &  Concrete  Pavement  Co.  v.  Norwegian,  etc.,  Seminary, 
45  N.  W.  868,  43  Minn.  449;  Ashburn  v.  Ayres,  28  Mo.  75;  Wibbing  v.  Pow- 
ers, 25  Mo.  599;  Bombeck  v.  Devorss,  19  Mo.  App.  38;  Johnson-Prazier  Lum- 
ber Co.  T.  Schuler,  49  Mo.  App.  90;  Sinnlckson  v.  Lynch,  25  N.  J.  Law,  317; 
Lookout  Lumber  Co.  v.  Mansion  Hotel  &  P.  Ry.  Co.,  14  S.  E.  35,  109  N.  C. 
658;  Barnes  v.  Wright,  2  Whart.  (Pa.)  193;  Thomas  v.  Ownby,  1  White  & 
W.  Civ.  Cas.  Ct  App.  §  1212;  Austin  &  N.  W.  R.  Co.  v.  Rucker,  59  Tex.  587. 

The  following  cases  hold  that  the  contractor  is  a  proper,  but  not  a  neces- 
sary, party:  Green  v.  Cliflford,  29  Pac.  331,  94  Cal.  49;  Yancy  v.  Morton,  29 
Pac.  1111,  94  Cal.  558;  Wood  v.  Transit  Co..  40  Pac.  800,  107  Cal.  500;  City 
of  Crawfordsville  v.  Barr,  65  Ind.  367;  Hubbard  v.  Moore,  31  N.  E.  534,  132 
Ind.  178;  Sullivan  v.  Decker,  1  E.  D.  Smith  (N.  Y.)  699;  Foster  v.  Skidmore, 
Id.  719;  Lowber  v.  Childs,  2  E.  D.  Smith  (N.  Y.)  577;  Osborn  v.  Logus  (Or.) 
42  Pac.  997. 

154  Austin  &  N.  W.  R.  Co.  v.  Rucker,  59  Tex.  587;  Walkcnhorst  v.  Coste, 
33  Mo.  401;  Union  Pac.  Ry.  Co.  v.  Davidson  (Colo.  Sup.)  39  Pac.  1095. 

155  Harrison  &  Howard  Iron  Co.  v.  Council  Bluffs  City  Waterworks  Co., 
25  Fed.  170. 

lee  Leeper  v.  Myers,  37  N.  E.  1070,  10  Ind.  App.  314. 

157  Putnam  v.  Ross,  55  Mo.  116;  Hassett  v.  Rust,  64  Mo.  325;  Fruin  v. 
Mitchell  Furniture  Co.,  20  Mo.  App.  313;  Foster  v.  Wulfing,  Id.  85;  Stein- 
mann  v.  Strlmple,  29  Mo.  App.  478.    In  an  action  by  a  subcontractor  to  en- 
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directs  that  suit  shall  be  brought  against  the  contractor  and  the 
owner,  it  cannot  be  brought  against  the  owner  and  the  administra- 
tor of  the  contractor.^*®  An  agreement  between  contractor  and 
material  man  in  second  degree,  whereby  the  former  agrees  to  make 
no  defense  to  a  suit  on  the  latter's  lien,  is  a  fraud  upon  the  owner, 
and  therefore  void,  since  it  is  the  duty  of  the  contractor  to  defend 
the  rights  of  the  owner.^'*  If  the  contractor  assigns  all  his  interest 
in  the  contract,  his  assignee  is  not  a  necessary  parly  to  a  suit  to  fore- 
close a  subcontractor's  lien.*** 


Division  IV.     Pleadings. 

General  Principles. 

§  534.  There  is  no  peculiar  rule  of  pleading  especially  and  only 
applicable  to  suits  to  enforce  mechanics'  liens.***  The  pleadings 
are  governed  by  the  rules  applicable  to  other  suits  of  similar  na- 
ture,**^ except,  of  course,  as  they  may  be  affected  by  any  express 
directions  of  the  lien  statutes.  Thus,  pleadings  are  to  be  filed  with- 
in the  time  limited  by  the  practice  act  for  other  actions.***  And 
material  facts  discovered  after  suit  begun  may  be  presented  by  sup- 
plemental pleadings,  as  in  ordinary  actions.***  So,  too,  the  gen- 
eral rules  governing  amendments  to  pleadings  apply  in  lien  suits.*** 
Where  the  statute  directs  that  the  suit  shall  be  begun  by  notice 
"containing  a  statement  of  the  facts  constituting  such  lien,"  the  no- 
force  a  mechanic's  lien,  the  two. original  contractors,  who  were  Jointly  liable, 
were  impleaded  as  defendants,  but  service  of  the  summons  was  made  on  but 
one  of  them.  Held,  that  it  was  not  error  to  deny  the  motion  of  the  owner  of 
the  property  to  continue  the  action  until  service  was  made  on  the  other  con- 
tractor.   Julius  V.  Callahan  (Minn.)  65  N.  W.  267. 

i»«  Ayres  v.  Revere,  25  N.  J.  Law,  480. 

i6»  Young  V.  Burtman,  1  Phila.  (Pa.)  203. 

leo  MuUigan  T.  Yreeland,  34  N.  Y.  Supp.  990,  88  Hun,  183. 

lei  Benner  v.  Schmidt,  44  111.  App.  304. 

i«2  Gambling  v.  Halght,  5  Daly  (N.  Y.)  152;  Duffy  v.  McManus,  3  E.  D.  Smith 
(N.  Y.)  657;  McGee  v.  Manufacturing  Co.,  7  S.  C.  263, 

i6»  Smith  V.  Mahice,  1  N.  Y.  Code  R-  (N.  S.)  230. 

164  GambUng  v.  Halght,  5  Daly  (N.  Y.)  152. 

165  McGee  v.  Manufacturing  Co.,  7  S.  C.  263. 
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lice  takes  the  place  of  a  complaint  or  bill  in  chancery,  and  is  judged 
accordingly.^®' 

Plaintiff's  First  Pleading. 

§  535.  The  general  rule  in  regard  to  the  claimant's  first  plead- 
ing, whether  it  be  called  a  complaint,  a  petition,  or  a  bill,  is  that 
it  should  contain  averments  necessary  to  charge  the  debtor  person- 
ally, should  allege  all  facts  necessary  to  constitute  the  lien,  and 
should  describe  the  property  sought  to  be  charged.^®^  All  juris- 
dictional facts  should  be  clearly  alleged."®  In  the  absence  of  ex- 
press statutory  direction  to  that  effect,  a  petition  to  foreclose  a  me- 
chanic's lien  need  not  be  verified.""  It  has  been  held  in  Indiana 
that  it  is  not  error  to  enter  judgment  upon  a  power  of  attorney  for 
a  mechanic's  lien,  although  no  complaint  is  filed,  when  all  material 
averments  are  inserted  in  the  power.^^® 

Joinder  of  Causes  of  Action. 

§  530.  According  to  the  practice  in  some  states,  foreclosure  of 
a  mechanic's  lien  and  enforcement  of  the  debtor's  personal  liability 
may  be  joined  in  the  same  suit.^^^     And  under  the  California  prac- 

166  Dart  V.  Fitch,  23  Hun  (N.  Y.)  361. 

167  Porter  v.  Miles,  ($7  Ala.  130;  Arkansas  River  iJind,  ReseiToir  &  Caiml  Co. 
V.  Flinn,  33  Pac.  1000,  3  Colo.  App.  381;  Shaw  v.  Allen,  24  Wis.  563;  Snow  v. 
OouncU,  65  Ga.  123.  Such  a  pleading  wlU  support  a  Judgment,  although  inarti- 
Acially  drawn,  if  it  contains  the  necessary  Jurisdictional  averments.  Schluter  v. 
Wiedenbrocker,  23  Mo.  App.  440;   Briggs  v.  WorreU,  33  Mo.  157. 

168  Clark  V.  Raymond,  27  Mich.  456;  SclieU  v.  Leland,  45  Mo.  289;  Hewitt  ▼. 
Truitt,  23  Mo.  App.  443;  Otis  v.  Voorhls,  49  How.  Prac.  (N.  Y.)  273;  Foster  v. 
Poillon,  1  Abb.  Prac.  (N.  Y.)  321;  Wilcox  v.  Keirh,  3  Or.  372;  Hampton  y. 
Truckee  Canal  Co.,  19  Fed.  1.  Where  tlie  petition  in  a  suit  to  recover  for  lum- 
ber and  material  furnished,  and  to  enforce  a  lien  therefor,  aUeges  the  facts  con- 
stituting the  lien,  and  prays  a  foreclosure  thereof,  and  the  registered  affldavit 
attached  to  the  petition  states  that  it  is  filed  to  *'fix  and  secure*'  plaintiff's  lien, 
the  lien  is  sufficiently  asserted.  GiUespie  t.  Remington,  18  S.  W.  338,  66  Tex. 
108. 

169  Downey  v.  O'Donnell,  92  111.  559.  And  a  verified  petition  would  therefore 
have  no  more  effect  than  an  unverified  one.     Roberts  v.  MiUer,  32  Mich.  289. 

17  0  Agard  V.  Hawks,  24  Ind.  276. 

171  Bodsole  V.  Peters,  79  Ala.  lliS;  Bnigman  v.  McGuire,  32  Ark.  733;  Giant 
Powder  Co.  v.  San  Diego  Flume  Co.,  20  Pac.  419,  78  Cal.  193;    United  States 
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tice,  in  an  action  to  foreclose  a  material  man's  lien  against  the  owner 
of  the  structure  in  which  the  material  was  used,  there  is  no  misjoin- 
der of  causes  because  a  personal  liability  is  also  sought  to  be  enforced 
against  the  contractor  to  whom  the  material  was  fuMished.^^*  So 
a  bill  to  enforce  a  mechanic's  lien  is  not  rendered  multifarious  by 
an  allegation  that  plaintiff  has  obtained  a  judgment  against  defend- 
ant on  the  account  sought  to  be  enforced,  with  a  prayer  that  such 
judgment  be  satisfied  by  the  enforcement  of  the  lien.^^'  But  a 
complaint  improperly  unites  causes  of  action  where  it  joins  with  an 
alleged  cause  of  action  to  foreclose  a  mechanic's  lien  for  a  certain 
sum  a  further  alleged  cause  of  action  for  labor  and  materials  fur- 
nished, for  which  payment  became  due  after  the  filing  of  the  lien 
claim,^^* 

§  637.  Accounts  due  under  two  separate  contracts  with  the  same 
party  may  be  included  in  the  same  suit  when  they  are  both  covered 
by  one  and  the  same  lien  claim,^^*  and  possibly  even  though  they 
are  the  subject  of  separate  claims.^ ^*  Thus,  it  has  been  held  that 
a  count  for  a  lien  as  material  man  in  the  first  degree  may  be  joined 
with  a  count  for  a  lien  as  material  man  in  the  second  degree.^  ^^  In 
an  action  by  an  assignee  to  foreclose  various  liens  for  labor  per- 
formed on  a  mining  claim,  there  is  no  misjoinder  of  causes  of  action 

Blowpipe  Co.  V.  Spencer,  21  S.  E.  769,  40  W.  Va.  698;   McDaniel  v.  Weaver.  14 
Ind.  517.     It  is  said  by  the  supreme  court  of  Iowa  tMt  parties  to  a  mechanic's 
Hen  suit  may,  by  agreement,  unite  therewith  an  ordinary  action  at  law,  prose- 
cuted by  ordinary  proceedings.     Hines  v.  Mining  Co.,  48  Iowa,  296. 
17  2  Giant  Powder  Co.  v.  San  Diego  Flume  Co.,  20  Pac.  419,  78  Cal.  193. 

173  United  States  Blowpipe  Co.  v.  Spencer,  21  S.  E.  769,  40  W.  Va.  698. 

174  SchUllnger  Fireproof  Cement  &  Asphalt  Co.  v.  Amott  (Sup.)  14  N.  Y. 
Supp.  326. 

17  6  Fitch  V.  Baker,  23  Conn.  563;    Miller  v.  Faullt,  47  Mo.  262. 

176  Baker  v.  Fessenden,  71  Me.  292.  But  a  single  suit  upon  a  mechanic's 
lien  cannot  be  maintained  for  a  claim  apportioned  among  several  buildings. 
Jones  V.  Shawhan,  4  Watts  &  S.  (Pa,)  257;  Simlth  v.  Klinger,  9  Pa.  Co.  Ct.  B. 
301. 

177  TrammeU  v.  Hudmon,  78  Ala,  222;  Hudmon  v.  TrammeU,  6  Soutli.  4, 
86  Ala.  472;  Quale  v.  Moon,  48  Cal.  478.  It  has,  however,  been  held  in  Mis- 
souri that  If  a  portion  of  material  is  furnished  one  contractor,  and  another 
portion  furnished  a  subsequent  contractor,  under  a  subsequent  contract  with 
the  latter,  the  no^terial  man  cannot  enforce  his  claim  for  the  entire  account 
in  one  action.    Dugan  v.  Higgs,  43  Mo.  App.  161. 
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because  several  of  the  claims  were  filed  against  a  claim  of  40  acres, 
a  part  only  of  the  entire  property  of  the  company,  which  consisted 
of  several  distinct  claims,  aggregating  in  all  500  acres,  while  other 
claims  were  made  against  the  entire  tract.^^*  Under  a  statute  per- 
mitting several  liens  to  be  united  in  one  complaint,  the  different 
causes  of  action  are  stated  sufficiently,  where  there  are  distinct 
statements  of  the  facts  concerning  each  lien,  though  they  are  not 
numbered  or  otherwise  formally  designated.^*'*  But  where  a  lien 
upon  a  railroad  is  claimed  by  plaintiffs,  in  the  double  character  of 
contractors  and  material  men,  for  work  done  and  material  furnished 
in  constructing  the  railroad,  and  where  the  declaration  against  the 
company  and  the  immediate  contractor  under  the  company,  in  a 
joint  suit  against  them,  brought  to  foreclose  the  lien,  shows  that 
plaintiffs  were  only  subcontractors,  and  both  the  claim  of  lien  and 
the  declaration  are  for  a  gross  sum,  without  disclosing  what  part 
of  it  was  for  work  and  what  part  for  materials,  and  there  is  no  offer 
to  amend  the  declaration  so  as  to  foreclose  the  lien  for  so  much  of 
the  gross  sum  as  represented  the  price  of  materials  only,  there  is 
no  error  in  denying  a  foreclosure,  nor  in  dismissing  the  action  as  to 
the  railroad  company,  where  the  statute  does  not  ^ve  subcontract- 
ors a  lien  for  work  done."®  In  a  New  York  case,  other  persons 
than  the  one  against  whom  the  claim  was  filed  as  owner  were  made 
parties  defendant,  on  the  ground  that  conveyances  by  and  to  them, 
of  the  premises,  were  fraudulently  made  to  defeat  plaintiff's  claim. 
The  complaint  asked  to  have  such  conveyances  declared  void,  and  it 
was  held  that  the  complaint  set  forth  only  one  cause  of  action,  and 
was  not  demurrable.^  ®^ 

Declaration  in  Assumpsit. 

§  538.  Where  the  lien  is  enforced  by  an  action  at  law  in  the 
nature  of  assumpsit,  the  declaration  usually  consists  of  a  special 
count  setting  up  the  lien,  to  which  the  common  counts  may  be  add- 
ed,^** although  it  has  been  held  in  Indiana  that  even  where  the  labor 
and  materials  were  furnished  under  a  special  contract,  a  declaration 

178  Maloue  v.  Big  Flat  Gravel  Co.,  18  Pac.  772,  76  Cal.  578. 
IT©  Booth  V.  Pendola,  23  Pac.  200,  88  Cal.  3G. 
i«o  Carter  v.  Rome  &  C.  Const.  Co.,  15  S.  E.  36,  89  Ga.  158. 
iti  Tlsdale  v.  Moore,  8  Hun  (N.  Y.)  19.     i82  Bedsole  v.  Peters,  79  Ala.  133. 
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consisting  of  the  common  counts  will  be  good,  and  will  sustain  proof 
of  the  special  contract  and  perfonnance  thereunder.^®*  The  decla- 
ration should  show  that  the  defendant  is  the  owner  of  the  land.*** 
A  declaration  which  declares  on  a  debt  for  lumber,  and  alleges  that 
the  lumber  was  used  in  erecting  a  dwelling  on  certain  described 
land;  that  the  plaintiff  is  a  material  man,  and  as  such  furnished 
the  lumber  to  the  defendant,  who  promised  to  pay  for  it;  and  that 
plaintiff  has  by  law  a  lien  on  the  house  and  land  for  the  payment 
of  his  debt, — is  suflacient.^**  The  declaration  need  not  pray  for  an 
execution  against  the  property  on  which  the  lien  had  attached.  If 
the  account  filed  with  the  pleadings  and  the  one  filed  with  the  claim 
for  a  lien  correspond,  it  sufficiently  appears  that  the  suit  is  for  the 
purpose  of  enforcing  the  lien.***  In  an  action  of  assumpsit  against 
an  administrator  to  enforce  a  lien  for  materials  furnished  the  intes- 
tate, a  count  alleging  a  promise  by  the  intestate,  and  one  alleging 
a  promise  by  the  administrator,  cannot  be  joined  in  the  same  decla- 
ration, since  they  would  require  different  judgments.**' 

Scire  Facias. 

§  539.  When  the  lien  is  foreclosed  by  scire  facias  no  declaration 
need  be  filed.***  Either  the  lien  claim  **•  or  the  writ**^  takes  the 
place  of  a  declaration.  And  the  owner  of  a  building  against  which 
a  mechanic's  lien  has  been  filed  cannot  require  a  bill  of  particulars 
separating  the  charge  for  work  from  that  for  materials,  although 
the  contract  was  not  made  with  him.*** 

Affidavit  for  Attachment. 

§  540.  When  the  lien  is  foreclosed  by  attachment  suit,  the  affi- 
davit for  attachment  takes  the  place  of  the  declaration.    The' recitals 

183  ShlUlng  V.  Templeton,  66  Ind.  585.         i«*  Fein  v.  Davis,  2  Wyo.  118. 
18S  cotan  V.  Hager,  30  Ark.  25.  i^o  Johnson  v.  McHenry,  27  Mo.  264. 

187  Dobbs  V.  Green,  2  Wis.  228;   Dobbs  v.  Bnearl,  4  Wis.  451. 
I'^ft  Ridffway  v.  Hess,  1  Browne  (Pa.)  347;   Cornelius  v.  Grant,  8  Mo.  59;   Win- 
der V.  CaldweU,  14  How.  434. 
189  Ck>mella8  v.  Grant,  8  Mo.  5U. 
itfo  Winder  v.  Caldwell,  14  How.  434. 
101  Evans  v.  Weaver,  12  Phlla.  (Pa.)  337. 
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necessary  in  ancillary  attachments  are  not  required  in  an  attach- 
ment in  a  proceeding  to  enforce  a  mechanic's  lien.^*^  It  is  sufficient 
tliat  the  facts  constituting  the  lien  should  be  alleged  as  ground  for 
attachment.^**  Where  the  statute  does  not  expressly  so  require, 
the  affidavit  need  not  set  out  the  terms  and  conditions  of  the  con- 
tract,*"* nor  that  the  contract  has  been  fully  complied  with,***  nor 
even  that  the  labor  and  materials  were  furnished  under  a  contract.*** 
Under  a  statute  providing  that,  in  an  attachment  to  enforce  the  lieD, 
the  affidavit  shall  state  the  sum  due  and  unpaid,  specifying  when  and 
where  the  labor  was  done,  and  describing  the  lot  or  land  subject  to  the 
lien,  and  that  the  affidavit  shall  also  state  that  payment  has  been  de- 
manded and  refused,  and  the  affidavit  made  in  good  faith,  and  not 
through  malice  or  vexation,  it  has  been  held  that  the  statute  was  not 
designed  to  prescribe  a  sufficient  formula  of  allegation  as  to  the  work 
or  labor  done;  that  the  affidavit  must  bring  the  case  within  the  statute 
under  which  a  lien  is  claimed;  and  that  an  affidavit  was  insufficient 
which  merely  stated  that  the  work  was  done  in  and  about  the  mill 
on  which  the  lien  was  claimed.**^  And  a  statute  providing  that  a 
contractor  or  subcontractor,  when  required  in  writing  to  do  so, 
shall  furnish  the  person  having  the  work  done  a  list  of  all  persons 
who  are  furnishing  materials  therefor,  and  that  a  refusal  to  do  so 
may  be  pleaded  in  bar  of  the  lien  claimed,  unless  it  can  be  shown 
that  all  claims  for  materials  so  furnished  have  been  paid,  does  not 
impose  on  a  plaintiff  the  necessity  of  stating  in  his  affidavit  that  a 
demand  has  been  made  for  the  list,  and  the  same  furnished,  or  that 
no  demand  has  been  made,  as  the  case  may  be,  but  whatever  defenses 
a  defendant  may  have  under  this  provision  of  the  statute  may  be  set 
up  by  plea.*** 

i»2  McLeod  v.'CapeU,  7  Baxt.  (Tenn,)  196;    Strong  v.  Association,  6  South.  8S2, 
25  Pla.  765. 

i»s  strong  Y.  Association,  6  South.  882,  25  Fla.  765.     In  Tennessee  the  affidavit 
need  not  state  any  other  ground  for  issuance  of  the  attachment  than  that  such 
lien  is  claimed.     HUlman  v.  Anthony,  4  Baxt  (Tenn.)  444. 
'    i»«  SummerUn  t.  Thompson,  12  South.  667,  31  Fla.  36U. 

195  Id. 

106  Pike  V.  Scott,  60  N.  H.  469. 

i»T  Steams  v.  Jandon,  8  South.  640,  27  Fla.  469. 

i»8  Summerlin  v.  Thompson,  12  South.  667,  31  Fla.  369. 
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Bill  or  Complaint — Allegations  as  to  Contract. 

§  541.  Where  the  lien  is  foreclosed  by  bill  in  equity,  or  by  an 
action  under  the  Code  in  the  nature  of  a  bill  in  equity,  the  general 
rule  governing  the  plaintiff's  first  pleading  is  tliat  it  should  allege 
all  the  facts  necessary  to  show  the  existence  of  a  valid  mechanic's 
lien.  Since  such  liens  are  alwavs  founded  on  contract,^^®  it  follows 
that  the  bill,  petition,  or  complaint  should  allege  the  existence  of 
such  contract.*^®  And  as  a  general  rule  it  should  also  set  out  the 
terms  of  the  contract.  In  an  action  by  a  subcontractor,  a  com- 
plaint which  makes  no  allusion  to  a  contract  with  the  owner,  except 
the  statement,  "who  had  contracted  with  his  co-defendants  to  con- 
struct said  building,"  is  defective  for  indefiniteness.^^^  Under  a 
statute  providing  that,  when  a  contract  for  the  construction  of  a 
building  is  void  for  any  of  the  reasons  therein  enumerated,  materials 
shall  be  deemed  to  have  been  furnished  at  the  special  request  of 
the  owner,  and  the  building  shall  be  subject  to  a  lien  for  the  same, 
a  material  man  suing  to  foreclose  a  lien  need  not  plead  the  construc- 
tion contract  and  its  invalidity,  but  may  plead  that  the  goods  were 
sold  at  the  special  request  of  the  owner  of  the  building,  the  contract 
and  its  invalidity  being  matters  of  evidence.**^^  It  has  been  held  in 
the  District  of  Columbia  that  although  the  statute  provides  that 
the  liens  of  subcontractors,  material  men,  and  laborers  shall  not  ex- 
ceed the  original  contract  price,  that  price  need  not  be  stated  in  the 
petition,  nor  an  excess  negatived.^®*  Where  the  statute  requires 
that  the  contract  under  which  the  lien  is  claimed  should  be  set  out 
in  the  petition,  and  be  maxie  the  foundation  of  the  action,  it  is  not 
sufficient  to  set  out  a  note,  and  allege  that  the  note  was  given  for 

i»»  See  ante,  §  18. 

200  Logan  v.  Dunlap,  3  Scam.  (lU.)  188;  MuUer  v.  Smith,  Id.  543;  McClurken 
v.  Logan,  23  HI.  79;  Austin  v.  Wohler,  5  111.  App.  300;  Simpson  y.  Dalrymple, 
11  Cush.  (Mass.)  308;  O'NeU  v.  St.  Olafs  School,  4  N.  W.  47,  26  Minn.  329; 
Tucker  v.  Railway  Co.,  26  S.  W.  375,  59  Ark.  81;  Keller  v.  Struck,  18  N.  W.  280, 
31  Minn.  446. 

201  McFadden  v.  Stark,  22  S.  W.  884,  58  Ark.  7, 

202  Yancy  v.  Morton,  29  Pac.  1111,  94  Cal.  558. 
aos  Spalding  v.  Dodge,  6  Mackey  (D.  G.)  289. 
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work  done  on  the  defendant's  building.****  Under  a  statute  which 
does  not  limit  liens  to  contracts  of  any  particular  description,  the 
complaint  need  not  state  the  date  of  the  contract.*®"  But,  under 
a  statute  giving  liens  only  in  cases  arising  under  contracts  to  be  per- 
formed within  certain  limitations  of  time,  the  petition  should  state 
when  the  contract  was  by  its  terms  to  be  performed,  and  when  the 
money  was  to  be  paid,  so  as  to  show  that  the  contract  was  within 
the  terms  of  the  statute.*®*  However,  under  a  statute  allowing  liens 
upon  implied  contracts,  provided  the  work  is  done  or  the  materials 
furnished  within  one  year,  the  petition  need  not  allege  that  there 
was  any  time  specified  for  the  furnishing  of  the  materials.*®^  And 
under  a  statute  declaring  that  time  for  completing  the  work  should 
not  be  extended  more  than  three  years,  nor  the  time  of  jwiyment  be- 
yond one  year,  after  the  time  stipulated  for  completing  the  work, 
it  has  been  held  that  a  petition  which  alleged  that  part  of  the  price 
was  to  be  paid  as  the  work  progressed,  and  the  residue  when  the 
work  was  completed,  and  that  the  work  was  to  be  completed  within 
three  years,  showed  a  sufficient  contract.*®'  Where  the  contract 
is  set  out  in  full  in  the  petition,  any  errors  in  stating  its  terms  or 
its  legal  effect  will  not  vitiate  the  pleading,  but  may  be  rejected 
as  surplusage;  ^^^  and  where  there  is  a  discrepancy  between  the  copy 
of  the  contract  attached  to  the  petition  as  an  exhibit,  and  the  descrip- 
tion of  the  contract  in  the  petition  itself,  the  exhibit  governs.'" 
Under  a  statute  giving  a  lien  generally,  except  in  certain  specified 
cases,  the  petition  need  not  negative  the  exceptions.*"     It  has  been 

20*  I^gan  V.  Dunlap,  3  Scam.  (HI.)  188;   Muller  v.  Smith,  Id.  543. 

«0B  Kid  V.  CarU,  51  Conn.  440;  Gillespie  v.  Remington,  18  S.  W.  338,  66  Tex. 
108. 

206  Cook  V.  Heald,  21  HI.  429;  CJook  v.  Rofinot,  Id.  437;  McClurken  v.  Logan, 
23  111.  79;  Rogers  v.  Ward,  Id.  473;  Radcliff  v.  Pierce,  Id.;  Brady  v.  Ander- 
son, 24  IlL  110;  Moser  v.  Matt,  Id.  198;  BurkMrt  v.  Reisig,  Id.  529;  Suther- 
land v.  Ryerson,  Id.  517;  PhiUips  v.  Stone,  25  111.  77;  Montag  v.  Lynn,  Id.  169; 
Scott  V.  Keeling,  Id.  358;  CJolumbus  Mach.  Manuf'g  Co.  v.  Dorwin,  Id.  169; 
Ivinzey  v.  Thomas,  28  111.  502;  Rowley  v.  James,  31  111.  298;  Bi-omti  v.  Lowell, 
79  lU.  484;   Belanger  v.  Hersey,  90  lU.  70;    Rogers  v.  Powell,  1  in.  App.  631. 

20  7  Roach  V.  Chapin,  27  111.  194. 

208  Reed  V.  Boyd,  84  111.  66. 

20  0  Austin  V.  Wohler,  5  111.  App.  312. 

210  Benner  v.  Schmidt,  44  lU.  App.  304. 

211  Portoues  v.  Holmes,  33  111.  App.  31Z 
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held  in  Iowa  that  the  petition  should  state  when  the  contract  was 
made^  what  were  its  terms,  and  what  has  been  done  under  it,***  and 
that,  where  the  lien  claim  contained  an  item  for  'Hboard  and  horse 
feed,'*  it  was  necessary  that  the  complaint  should  set  out  the  provi- 
sion of  the  contract  that  defendant  agreed,  in  addition  to  the  cash 
consideration,  to  board  the  hands  and  furnish  feed  for  the  horses.*" 
§  542.  An  allegation  that  payment  was  to  be  made  as  the  work 
progressed,  and,  if  any  balance  should  remain  when -the  work  was 
completed,  it  was  to  be  paid  as  the  parties  could  agree,  is  a  suffi- 
cient statement  of  the  time  of  payment.***  Under  a  statute  declar- 
ing that  a  petition  to  enforce  a  mechanic's  lien  should  contain  a  brief 
statement  of  the  contract  on  which  it  is  founded,  a  petition  which 
merely  alleges  that  the  claimant,  "by  virtue  of  a  contract,"  perform- 
ed certain  labor,  without  showing  the  terms  of  the  contract,  is  in- 
sufficient*** A  petition  in  an  action  to  enforce  a  mechanic's  lien 
which  fails  to  state  that  the  person,  other  than  the  owner,  who  made 
the  agreement  with  plaintiff,  was  authorized  by  the  owner  to  make 
it,  is  fatally  defective.***  A  complaint  in  a  Minnesota  case  alleged 
that  plaintiff  furnished  to  the  contractors  for  the  work,  at  their  re- 
quest, certain  materials,  more  particularly  described  in  the  bill  of 
particulars,  and  that  all  such  materials  were  used  in  the  construc- 
tion of  defendant's  building,  under  an  agreement  with  him  by  which 
the  contractors  were  to  furnish  the  material.  It  was  held  that  the 
complaint  should  be  construed,  after  judgment,  as  alleging — what 
might  fairly  be  inferred  therefrom — ^that  all  the  items  of  materials 
were  furnished  pursuant  to  one  agreement,  and-  constituted  one  ac- 
count, and  that  they  were  all  used  in  the  same  work,  so  that  the 
time  for  filing  the  affidavit  and  account  for  a  lien  would  begin  to  run 

«ia  Logan  v.  Attlz,  7  Iowa,  77. 

ai«  Bangs  v.  Berg,  48  N.  W.  90,  82  Iowa,  350. 

«i*  Mix  v.  Ely,  2  G.  Greene  (Iowa)  513. 

SIS  Sitaipson  V.  Dalr^mple,  11  Cusb.  (Mass.)  308. 

si«  Batchelder  v.  Hutchinson,  37  N.  E.  452, 161  Mass.  462.  So,  too,  a  petition 
which  states  that  the  material  was  furnished  to  one  person,  and  that  the  land 
was  owned  by  another,  and  does  not  state  that  the  material  was  furnished  at 
the  request  of  the  owner,  1b  fataUy  defective,  though  it  aUeges  that  the  person  to 
whom  the  material  was  furnished  was  in  ixMsession  of  the  land  under  a  contract 
of  purchase  with  the  owner.     Cross  v.  Tscharnig  (Or.)  39  Pac.  540. 
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from  the  time  of  the  delivery  of  the  last  item  of  materials.^^^  The 
complaint  need  not  state  whether  the  work  was  done  under  an  ex- 
press or  an  implied  contract,  where  the  facts  alleged  show  that  it 
was  done  under  an  implied  contract.^^*  Under  a  statute  declaring 
that  any  person  who  shall  furnish  any  material  for  the  erection, 
reparation,  or  removal  of  any  house,  by  virtue  of  a  contract,  express 
or  implied,  with  the  owner  thereof  or  his  agent,  shall  have  a  lien,  it 
has  been  held  that  a  petition  which  sets  out  that  plaintiffs  on  a 
certain  day  made  a  parol  contract  with  defendants  to  furnish  defend- 
ants a  quantity  of  lumber  and  building  materials  for  a  certain  house, 
etc.,  and  that  under  and  by  virtue  of  such  contract  the  plaintiffs 
furnished  the  lumber  and  building  materials,  is  sufficient.***  It  is 
held  in  New  York  that  a  complaint,  in  an  action  to  foreclose  a  me- 
chanic's lien,  which  shows  that  a  building  has  been  erected  by  the 
lessee  of  the  premises,  and  that  plaintiff  did  part  of  the  work,  and 
has  not  been  paid,  and  that  the  building  was  erected  with  the 
knowledge  and  consent  of  the  owner,  states  a  good  cause  of  action 
against  the  owner,  without  setting  forth  how,  or  under  what  cir- 
cumstances, the  consent  of  the  owner  was  given.***  In  Texas,  if  a 
contract  for  the  erection  of  a  building  on  a  homestead  by  its  own 
terms  creates  a  lien  in  favor  of  the  contractor,  an  allegation  in  the 
petition  that  the  contract  was  filed  with  the  county  clerk,  and  re- 
corded by  him  in  a  specified  book,  shows  sufficient  compliance  with 
the  Texas  statute  requiring  mechanics'  liens  on  homesteads  to  be 
recorded,  and  also  requiring  such  contracts  to  be  recorded  in  a  book 
kept  for  that  purpose.***  It  has  been  held  in  Wisconsin  that  a  com- 
plaint alleging  that  plaintiff  did  certain  work  for  defendant,  at  his 

217  Frankoviz  v.  Smith,  26  N.  W.  225,  34  Minn.  403. 

218  Nolan  V.  Lovelock,  1  Mont.  224. 

210  Griggs  V.  Le  Poidevin,  9  N.  W.  557,  11  Neb.  385.  A  petition  which  asserts 
that  defendant  is  indebted  to  plaintiff  for  material  furnished  as  shown  by  the 
account  filed;  that  it  was  used  in  a  certain  dwelling,  describing  it;  that  the  said 
property  was  and  is  the  property  of  defendant;  and  that  one  G.  was  the  original 
contractor  with  said  defendant,--i8  sufficient.  Bricker  v.  Gresham,  1  Mo.  App. 
Rep'r,  421. 

220  Ross  V.  Simon  (Com.  PL)  9  N.  Y.  Supp.  636,  reversing  Id.  (City  Ct.  N.  Y.) 
8  N.  Y.  Supp.  2. 

221  Lignoski  v.  Crooker  (Tex.  Civ.  App.)  22  S.  W.  774. 
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request,  which  work  was  reasonably  worth  a  named  sum,  sufficiently 
sets  out  the  contract  under  which  the  work  was  done.***  And  a 
complaint  to  which  are  annexed  the  contract  under  which  some  of 
the  articles  were  furnished,  and  a  bill  of  particulars  of  the  other 
articles  and  serrices  for  which  the  lien  is  claimed,  containing  an 
aggregate  charge  for  the  articles  furnished  under  tlie  contract,  with 
a  reference  to  the  contract,  is  definite  enough.**' 

§  543.  A  petition  which  alleges  that  the  defendant  employed  the 
petitioner  to  do  certain  work,  and  furnish  materials  therefor,  at  a 
stipulated  price,  one-half  to  be  paid  on  completion  of  the  work  and 
the  residue  January  1st  thereafter,  sets  up  an  express  contract.*** 
Under  a  statute  providing  that  certain  buildings  constructed  on  land 
with  the  knowledge  of  the  owner  thereof  shall  be  held  to  have  been 
constructed  at  his  instancy  and  the  land  shall  be  subject  to  a  lien 
therefor,  unless  the  owner  shall  give  proper  notice  that  he  will  not 
be  responsible  for  such  construction,  the  giving  of  such  notice  is  matter 
of  defense,  and  need  not  be  denied  in  the  complaint  in  an  action  to 
foreclose  such  a  lien.**"  Where  the  owner  of  the  land  is  a  married 
woman,  the  petition  should  set  up  such  a  contract  as  is  binding  on 
her.***  A  petition  to  enforce  the  lien  of  a  subcontractor  should  set 
out  the  original  contract,  and  should  show  that  the  work  or  mate- 
rials furnished  by  the  claimant  were  within  the  scope  of  such  con- 
tract.**^ But  in  a  proceeding  to  enforce  a  lien  by  a  subcontractor 
claiming  a  lien  under  the  Illinois  mechanic's  lien  act,  because  of  the 

222  Edleinan  v.  Kidd,  26  N.  W.  116,  65  Wis.  18. 
«a8  Barnes  v.  Stacy,  40  N.  W.  615,  73  Wis.  1. 

224  Fish  V.  Stubbings,  65  IJl.  492. 

225  West  Coast  Lumber  Co.  v.  Newkirk  (Cai.)  22  Pac.  231. 

226  Wilson  V.  Schuck,  5  lU.  App.  572;  Black  v.  Rogera,  36  Ind.  420;  Burg- 
wald  v.  Weippert,  49  Mo.  60. 

227  ilionias  V.  University,  71  lU.  310;  City  of  CrawfordsvlUe  v.  Brundage,  67 
Ind.  265;  Quin  v.  McOUff,  1  Abb.  Piac.  (N.  Y.)  322;  Broderick  v.  Boyle,  Id.  319; 
Broderlck  v.  Pomon,  2  B.  D.  Smith  (N.  T.)  554;  Quinn  y.  Mayor,  etc..  Id.  558; 
Breuchaud  v.  Mayor,  etc.  (Sup.)  16  N.  Y.  Supp.  347;  Paige  v.  Mayor,  etc.,  Id. 
348. 

But  it  has  been  held  In  New  York  that  in  an  action  by  a  subcontractor  to  fore- 
close a  lien  for  materials  furnished  to  the  contractor,  to  be  used  in  performance 
of  a  contract  between  him  and  defendant  city,  the  failure  of  the  complaint  to 
allege  the  terms  of  the  contract  between  the  city  and  the  contractor,  and  the 
amount  due  the  contractor  thereunder  at  the  commencement  of  the  action,  cannot 
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faUure  of  the  original  contractor  to  complete  his  contract,  the  plaintiff 
need  not  set  out  such  original  contract  in  his  petition.*^*  And  it  is 
not  necessary,  in  a  suit  by  a  subcontractor  to  enforce  a  mechanic's 
lien,  to  aver  that  the  materials  were  furnished,  or  the  labor  done,  on 
request  of  the  owner.^*®  A  complaint  to  foreclose  a  lien  for  mate- 
rials, under  a  statute  providing  that  any  person  furnishing  mate- 
rials for  the  erection  of  a  house  shall  have  a  lien  on  such  house,  and 
on  the  interest  of  the  owner  of  the  land,  but  such  lien  shall  not  extend 
to  the  interest  of  the  owner  in  the  land  unless  the  contract  was  with 
him  or  his  authorized  agent,  is  not  demurrable  because  it  shows  that 
the  materials  were  furnished  to  a  contractor  employed  by  the  owner, 
and  not  on  a  contract  immediately  with  the  owner  or  his  agent.**® 
It  has  been  held  in  Indiana  that  a  subcontractor's  complaint,  alleg- 
ing that  the  contractors  employed  him  to  plaster  the  building  and 
furnish  the  material  for  such  plastering,  which  he  did,  and  that  this 
was  worth  the  sum  of  $86.40,  was  sufficient.*'^  Under  the  Tennes- 
see statute  relative  to  mechanics'  liens  on  railroads,  a  creditors'  bill 
against  the  railroad  company  and  all  claimants,  setting  out  facts 
from  which  either  a  principal  or  subcontractor's  lien  might  be  held 
to  arise,  and  claiming  the  former,  but  asking  that  the  latter  be  allow- 
ed, if  held  to  be  the  proper  relief,  is  a  compliance  with  the  require- 
ment of  a  suit  to  enforce  a  subcontractor's  lien.*'* 


Allegations  as  to  Work  or  Materials  Furnished. 

§  544.  The  petition  to  enforce  a  mechanic's  lien  should  set  out 
the  account  sued  on;  show  in  detail,  as  far  as  possible,  the  work 
and  materials  which  the  plaintiff  has  furnished;  and  should  allege 
that  they  were  furnished  for  the  building  on  which  the  lien  is  as- 
serted.    Where  a  complaint  alleges  that,  at  the  time  of  furnishing 

be  objected  to  by  the  contractor,  but  is  avaUable  only  to  the  city.     Diennan  v. 
City  of  New  York,  35  N.  Y.  Supp.  244,  14  Misc.  Rep.  112. 

228  Doyle  Y.  Munster,  27  111.  App.  130. 

2  30  McLaughlin  v.  Schawacker,  31  Mo.  App.  3G3. 

230  veeley  v.  Searight,  15  N.  B.  598.  113  Ind.  316. 

231  Adamson  v.  Sbaner,  29  N.  E.  944,  3  Ind.  App.  448. 

232  Central  Trust  Co.  v.  Condon,  14  C.  C.  A.  314,  67  Fed.  84. 
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the  material  to  defendant  contractor,  plaintiff  notified  defendant  own- 
ers of  his  intention  of  furnishing  material  and  labor,  and  of  the  value 
thereof,  and  that  such  labor  was  performed  and  material  furnished  at 
the  request  of  defendant  contractor,  who  had  contracted  with  his 
co-defendant  to  construct  the  building,  and  were  used  by  him  there- 
in, it  is  inferable  that  the  materials  were  furnished  for  use  in  the 
building  in  question  under  the  contract  between  defendant  contractor 
and  defendant  owners.*'"  And  a  complaint  to  foreclose  a  mechan- 
ic's lien  for  materials  furnished,  alleging  that  the  materials  were 
purchased  by  contractors  and  subcontractors  for  use  in  the  building, 
will  be  held  as  suflSciently  alleging  that  they  were  sold  for  such  use, 
especially  when  it  alleges  that  they  were  so  used.^^*  In  an  action 
by  a  material  man  in  the  second  degree,  it  should  be  alleged,  not  only 
that  the  materials  were  used  in  the  construction  of  the  building  on 
which  the  lien  is  asserted,  but  that  they  were,  by  the  express  terms 
of  the  contract,  furnished  for  that  particular  building.*'''*  In  Cali- 
fornia a  complaint  in  an  action  to  foreclose  mechanics'  liens  is  not 
ambiguous  and  uncertain,  although  it  does  not  state  the  nature  of  the 
alterations  or  repairs  made,  or  whether  the  various  lienholders  sep- 
arately or  jointly  contributed  to  the  work.***  Where  there  is  no 
valid,  express  contract,  the  value  of  the  material  furnished  and  work 
done  should  be  alleged.*'^  Although  a  claim  of  lien  attached  to  a 
complaint  and  marked  as  an  exhibit  may,  by  reference,  be  made 
part  of  a  complaint,  and  treated  as  a  suflScient  averment  of  the 
terms  and  conditions  of  the  contract,  by  an  allegation  that  the  mate- 
rials were  furnished  on  the  terms  and  conditions  therein  set  forth, 
there  must  still  be  a  direct  allegation  in  the  complaint  that  the  ma- 
terials were  furnished  to  be  used  in  the  construction  of  the  build- 
ing on  which  the  lien  is  claimed.*"*  An  allegation  in  the  complaint 
to  enforce  a  mechanic's  lien  that  "said  firm  sold  and  delivered  N. 
certain  hardware  and  building  material,  to  be  used  in  the  erection 

2SS  McPadden  v.  Starii,  22  S.  W.  8»i,  58  Ark.  7. 

284  Smith  V.  Newbaur  (Ind.  Sup.)  42  N.  E.  40. 

28  5  Bottomly  V.  Rector,  etc.,  of  Grace  Church,  2  Cal.  90. 

236  jeweU  V.  McKay,  23  Pac.  139.  82  Cal.  144. 

237  Booth  V.  Pendola,  23  Pac.  200,  25  Pac.  1101,  and  88  Cal.  36. 

238  cohn  V.  Wright,  26  Pac.  643,  89  Cal.  86. 
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and  construction  of  said  building,  and  affixed  and  attached  thereto," 
warrants  the  finding  that  the  materials  were  used  in  the  building.*'* 
§  545.  In  Georgia  a  bill  of  particulars  is  not  necessary,  where 
the  statute  does  not  expressly  so  require,**®  but  in  case  of  a  laborer's 
lien  it  must  be  affirmatively  alleged  that  the  contract  of  labor  has 
been  fully  performed.***  Affidavits  to  enforce  laborers'  liens,  one 
of  which  shows  that  the  affiants  worked  at  a  distillery  as  "teamster 
and  woodman,"  and  the  other  as  "stiller,"  sufficiently  show  that  the 
labor  was  performed  by  affiants.***  The  petition  should  allege  that 
the  claimant  completed  his  work  as  agreed  in  his  contract,**^  or  that 
completion  had  been  prevented  by  the  owner.***  A  complaint  to 
enforce  a  mechanic's  lien  for  materials  used  in  the  construction  of 
a  building  must  allege  that  such  materials  were  furnished  specially 
for  that  building.****  But  an  allegation  that  the  defendant  is  in- 
debted to  the  plaintiff  in  a  certain  sum  for  work  and  labor  performed, 
and  for  brick,  lime,  and  material  furnished,  on  and  for  a  certain 
brick  building,  sufficiently  shows  that  the  materials  were  furnished 
and  the  work  done  for  the  building,  and  upon  its  credit.***  So,  too, 
a  complaint  to  foreclose  a  mechanic's  lien,  averring  that  defendant 
employed  one  G.  to  erect  a  house  on  her  lot,  particularly  described; 
that  G.  procured  from  plaintiff  certain  materials  to  be  used  in  the 
<-rection;   that  they  were  so  used,  and  that  plaintiff,  at  and  before 

230  Reed  V.  Norton,  26  Pac.  767,  90  Cal.  590. 

240  collinl  V.  Nlcolson,  51  Ga.  561. 

241  Brantley  v.  Raybon,  61  Qa.  211;  Dexter  v.  Glover,  62  Ga.  312;  McDonald 
V.  Night,  63  Ga.  161. 

242  Floyd  V.  Chess-Carley  Co.,  76  Ga.  752. 

24  3  Warren  v.  Harris,  7  lU.  307;  Bohem  v.  Seabury  (Pa.  Sup.)  21  AtL  674. 
Where  a  contract  requires  the  contractor  to  furnish  the  niateriai  and  complete  the 
building,  but  also  provides  that  the  owner  shaU  pay  M.  $1,000  b^  assuming  bills 
for  lumber  for  the  building  up  to  $700,  and  paying  him  $300  when  he  completes 
the  carpenter  work,  a  petition  by  the  contractor  to  foreclose  his  lien,  which 
avers  that  M.  furnished  the  material  and  did  the  carpenter  work,  and  that  the 
contractor  furnished  the  material  and  did  the  other  work,  shows  a  substantial 
performance  of  the  contract  by  the  contractor.    Hobart  v.  Reeves,  73  lU.  527. 

244  Bohem  v.  Seabury  (Pa.  Sup.)  21  Atl.  674. 

24  6  Crawford  v.  Crockett,  55  Ind.  220;  City  of  CrawfordsviUe  v.  Brundage,57 
Ind.  262;  City  of  CrawfordsviUe  v.  Lockhart,  58  Ind.  477;  Farrell  v.  Manu- 
facturing Co.  (Ind.  App.)  40  N.  E.  25. 

246  Miller  v.  Roseboom,  59  Ind.  345. 
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the  time  of  furnishing  the  materials  to  G.,  notified  the  defendant 
that  they  were  furnishing  them, — sufficiently  shows  that  the  ma- 
terials were  furnished  for  and  used  in  the  erection  of  such  house.-*' 
§  546.  In  enforcing  a  mechanic's  lien  the  statute  must  be  strictly 
pursued,  and  the  particulars  of  the  plaintiff's  claim  should  be  fully 
stated. "»  A  petition  which  fails  to  allege  that  the  plaintiff  per- 
formed any  work  for  the  defendant,  or  furnished  him  any  materials, 
or  that  there  is  anything  due  the  plaintiff  for  such  work  or  mate- 
rials, will  not  sustain  a  decree  for  a  lien.^*®  But  in  Iowa,  in  a  pe- 
tition to  enforce  a  mechanic's  lien  for  lumber  furnished  for  the 
erection  of  two  buildings,  the  plaintiff  need  not  set  out  a  bill  of 
particulars  showing  the  lumber  sold  for  each  building  separately.**® 
In  Maryland,  however,  the  amount  claimed  on  each  building  should 
be  separately  stated.****  The  value  of  materials  furnished  is  suffi- 
ciently averred  in  a  petition  which  alleges  that  the  plaintiff  furnished 
materials  "amounting  to  1537.93."*"*  A  petition  alleging  that  the 
claimant  "performed,  and  caused  to  be  performed,  labor"  on  a  house 
on  the  defendant's  land;  that  the  labor  waa  performed  under  a  con- 
tract with  a  person  named,  who  was  authorized  by  the  defendant  to 
make  such  contract;    that  the  contract  was  "to  labor  and  furnish 

24T  Neeley  v.  Searight,  15  N.  E.  5i)8,  113  Ind.  316.  A  complaint  alleging  that 
plaintiff  furnished  materials  and  erected  a  house  on  defendant's  land  under  con- 
tract with  her;  that  during  the  progress  of  the  work  she  requested  plaintiff  to 
furnish  additional  material  and  labor,  not  provided  for  in  the  original  contract; 
and  that  she  was  present  whUe  the  house  was  being  erected,  and  directed  the 
work,  and  agi'eed  to  pay  therefor,— sufticiently  alleges  that  the  materials  furnished 
and  work  done  were  of  the  kind  contracted  for,  and  that  the  building  was  erected 
according  to  the  contract.  Vorhees  v.  Beckwell.  37  N.  E.  811,  10  Ind.  App.  224. 
In  an  action  to  foreclose  a  mechanic's  lien,  a  complaint  alleging  that  plaintiffs 
sold  material  "to  be  used"  in  the  erection  of  a  certain  house,  that  they  notified 
defendant  that  they  "were  furnishing"  the  material  for  the  house,  and  that  a 
bill  of  particulars  of  the  material  "so  furnished  and  used"  is  filed  with  the  com- 
plaint, sufficiently  alleges  that  the  material  was  used  in  the  house.  Leeper  v. 
Myers,  37  N.  E.  1070,  10  Ind.  App.  314. 

2*«  Greene  v.  Ely,  2  G.  Greene  (Iowa)  508;  Mix  v.  Ely,  Id.  513;  Logan  v.  At- 
tlx,  7  Iowa,  77;   Spencer  v.  Doherty  (R.  I.)  20  Atl.  232. 

2*»  Roberts  v.  Campbell,  13  N.  W.  840.  50  Iowa,  675. 

2  50  s.  H.  Bowman  Lumber  Co.  v.  Newton  (Iowa)  ;J3  N.  W.  377. 

2B1  Plummer  y.  Eckenrode,  50  Md.  225. 

252  Jarvis-Conklin  Mortg.  Trust  Co.  v.  Sutton,  2G  Pac.  406,  46  Kan.  IfiC. 
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labor  by  the  day  on  said  house";  and  that  the  claimant  "ceased  to 
labor  and  cause  labor  to  be  performed  on  said  house"  on  a  certain 
day, — ^has  been  held,  after  verdict,  to  be  sufficient  to  show  that  the 
work  was  done  in  constructing,  altering,  or  repairing  the  defendant's 
house.**'  Where  an  assignee  is  only  entitled  to  a  lien  for  work 
done  by  himself,  a  petition  which  alleges  that  the  work  was  begun 
in  July,  1887,  and  completed  April  16,  1888,  and  that  the  claim  was 
assigned  to  the  plaintiff  April  2,  1888,  without  specifying  what  part 
of  the  work  was  done  after  the  plaintiff  bought  the  claim,  is  insuffi- 
cient.^"* A  petition  to  foreclose  a  mechanic's  lien  is  not  fatally 
defective  because  it  fails  to  allege  that  the  material  went  into  the 
buildings,  where  it  does  allege  that  the  materials  were  furnished 
the  owner  of  the  property  for  a  building,  erection,  or  improvement 
thereon.*'*'*  Where  the  petition  counts  only  upon  a  single  item, 
no  bill  of  particulars  need  be  filed.*"*  A  complaint  alleging  that  de- 
fendant A.,  by  contract  with  defendants  C.  and  L.,  furnished  the  ma- 
terials and  erected  a  building  on  the  land  of  C.  and  L.,  therein  de- 
scribed, and  bought  of  plaintiffs'  assignor  window  frames,  stairs, 
doors,  inside  furnishing  material,  lumber,  etc.,  of  the  agreed  value 
of  $2,695,  which  went  into  the  construction  of  said  building,  is  suffi- 
cient to  show  that  the  materials  were  furnished  for  the  building  de- 
scribed.***^ In  an  action  in  Nebraska  by  a  material  man  to  fore- 
close a  mechanic's  lien,  the  petition  alleged  that,  in  pursuance  of  a 
contract,  plaintiff  "furnished"  material  to  the  contractor  for  the  erec- 
tion of  defendant's  house;  and  it  was  held  that,  construing  the  alle- 
gations of  the  petition  liberally,  it  was  to  be  infeiTed  that  the  mate- 
rial so  furnished  was  used  in  the  construction  of  the  building.**' 

<BS  GetcheU  v.  Moran,  124  Mass.  404. 

28*  O'Connor  v.  Railroad  Co.,  20  S.  W.  16,  111  Mo.  185. 

2  56  Rail  V.  M'Crary,  45  Mo.  App.  365. 

286  Menzel  v.  Tubbs,  53  N.  W.  653,  51  Minn.  364;  Lignoski  v.  Orooker  (I'cx. 
av.  App.)  22  S.  W.  774.  A  bm  of  particulars  attached  to  a  petition  for  fore- 
closure of  a  lien  for  material,  dated  "Ballinger,  Ter.,"  and  setting  forth,  "Mr.  W. 
M.  Koger,  on  lot  5,  block  11,  First  addition  to  BaU,  bought  of  J.  W.  Webb,  dealer 
in  dressed  lumber,*'  etc.,  foUowed  by  an  itemized  statement  of  the  kind,  size,  and 
value  of  the  lumber,  and  made  out  in  the  form  generaUy  used  by  such  dealers, 
is  sufficiently  hitelligible.     Webb  v.  Koger,  14  S.  W.  238,  78  Tex.  1. 

2B7  BardweU  v.  Anderson,  32  Pac.  285,  13  Mont.  87. 

258  Pomeroy  v.  White  I^ake  Lumber  Co.,  49  N.  W.  1131,  33  Neb.  243. 
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But  it  has  been  held  in  New  York  that  a  complaint  alleging  that 
R.  owned  the  land,  that  he  contracted  with  K.  to  erect  a  house  on  it, 
that  K.  sublet  the  carpenter  work  to  S.,  and  that  S.  bought  the  mate- 
rials for  which  the  lien  was  claimed,  and  used  them  in  completing 
the  building,  was  demurrable,  as  not  averring  that  the  materials 
were  furnished  to  be  used  in  the  construction  of  the  building,  al- 
though the  facts  alleged  might  be  evidence  that  they  were  so  fur- 
nished.^ ■*•  A  claimant  need  not  aver  that  his  work  was  done  or  his 
materials  furnished  on  the  credit  of  the  building,  since  if  it  was  not 
that  would  be  matter  of  defense.'®^ 

Allegations  as  to  Debt. 

§  547.  The  petition  should  show  that  there  was  a  debt  due  to 
the  plaintiff  at  the  time  suit  was  begun.  An  averment  that  a  lien 
claim  for  a  certain  amount  has  been  filed  by  the  plaintiff  is  not  equiv- 
alent to  an  averment  that  that  or  any  other  amount  is  due.*'^  And 
a  lien  claim  attached  to  the  petition  as  an  exhibit,  alleging  that 
something  was  due  when  tlie  claim  was  made,  but  which  was  made 
some  months  before  the  beginning  of  the  action,  cannot  supply  the 
place  of  an  averment  in  the  petition  that  something  was  due  when 
the  action  was  begun.^^^  j^  Georgia  a  petition  to  foreclose  a  la- 
borer's lien  must  allege  that  payment  was  demanded  and  refused  be- 
fore suit  brought,  so  as  to  show  that  the  debt  was  then  due.^*^  So, 
where  the  contract  calls  for  an  architect's  certificate  before  pay- 
ment falls  due,  the  petition  should  allege  that  such  certificate  has 
been  given,  or  the  giving  of  it  waived.^**  For  the  same  reason, 
where  the  contract  upon  which  proceedings  to  enforce  a  mechanic's 
lien  are  based,  and  which  is  set  out  in  the  complaint,  shows  that  the 
amount  claimed  was  to  become  payable  upon  the  completion  of  the 

2  00  Watrous  v.  Elmendorf,  55  How.  Trac.  (N.  Y.)  461. 
2«o  Noar  v.  GUI,  4  AtL  552,  111  l»a.  St.  48S. 

261  city  of  CrawfordsvUie  v.  Irwin,  40  Ind.  439. 

262  stubbs  V.  KaUway  Co.,  17  N.  W.  530,  62  Iowa,  280. 

268  Sheeley  v.  Funderburk,  47  Ga.  287;    Gilbert  v.  Marshall,  50  Ga.  14S; 
Brantley  v.  Raybon,  61  Ga.  211. 
264  Wolf  V.  Michaelis,  27  lU.  App.  336. 
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building,  and  the  complaint  avers  that  the  building  is  not  completed, 
no  recovery  can  be  had  on  such  complaint.**' 

§  548.  In  states  where  subcontractors  and  material  men  in  the 
second  degree  have  liens  on  the  principle  of  subrogation,'**  it  is 
necessary  that  a  petition  to  enforce  such  a  lien  should  allege  that 
the  owner  was  indebted  to  the  principal  contractor  either  at  the 
time  suit  was  begun,  or  at  the  time  plaintiff's  claim  was  filed,  or  at 
or  after  the  time  when  the  owner  was  served  with  notice  of  the  plain- 
tiff's lien.^*^  An  allegation  in  such  a  petition  that  there  is  due 
and  owing  from  the  owner  to  the  contractor,  on  the  contract,  **an 
amount  exceeding  the  sum  due  plaintiff,"  has  been  held  suflBcient 
in  this  respect.***  And  an  allegation  in  the  petition  referring  to  a 
bill  of  particulars  attached  thereto,  showing  the  amount  due,  is 
sufficient.**'  And  it  has  been  held  in  Colorado  that  a  petition  may 
be  good  when  it  contains  averments  implying  that  the  owner  is  in- 
debted to  the  contractor.*^*  Allegations  that  after  plaintiff's  lien 
claim  was  filed  the  owner  paid  the  contractor  f375,  and  also  |500, 

28  5  Harmon  v.  Ashmead,  60  Cal.  439. 

29«  See  ante,  §  225. 

267  Tucker  v.  RaUway  Co.,  26  S.  W.  375,  59  Ark.  81;  Rosenkranz  v.  Wagner, 
62  Cal.  151;  Turner  v.  Strenzel,  11  Pac.  389,  70  Cal.  28;  Jensen  v.  Brown,  2  Colo. 
()94;  Epley  v.  Scherer,  5  Colo.  536;  Thomas  v.  Industrial  University,  71  lU.  310; 
liawton  V.  Case,  73  Ind.  60;  FuUen wider  v.  Longmoor,  11  S.  W.  500,  73  Tex. 
•480;  Rlcker  v.  Scliadt,  23  S.  \V.  907,  5  Tex.  Civ.  App.  460;  Teahen  v.  Nelson, 
23  Pac.  704,  6  Utah,  363;  McNeal  Pipe  &  Foundry  Co.  v.  Bullock,  38  Fed.  565; 
I'ownsley  v.  Baldwin,  18  Ont.  403. 

In  Virginia,  however,  the  statute  not  so  requiring,  a  subcontractor  need  not  av» 
that  any  part  of  the  price  remained  due  from  the  owner  to  the  contractor  when 
notice  was  given,  uor,  the  statute  not  so  requiring,  need  the  subcontractor  notify 
the  owner  at  the  time  the  lal)or  Is  done  or  the  materials  furnished,  the  notice 
being  given  afterwards  within  the  time  limited  by  statute.  Roanoke  Liand  & 
Imp.  Co.  V.  Kam,  80  Va.  589;  Shenandoah  VaUey  R.  Co.  v.  MiHer,  Id.  821; 
Norfolk  &  \V.  R.  Co.  v.  Ho^ison,  81  Va.  125. 

And  it  has  been  held  in  New  York  that  in  proceedings  by  a  subcontractor  it  Is 
not  necessary  for  the  claimant  to  aver  in  his  complaint  that  money  was  due  to 
the  contractor  from  the  owner  at  the  time  of  the  tlllug  of  the  plaintl£C*8  claim. 
Doughty  V.  Devlin,  1  E.  D.  Smith  (N.  Y.)  625. 

a«8  Green  v.  CUfford,  29  Pac.  331,  94  Cal.  49. 

2«»  Merritt  v.  Pearson,  58  Ind.  385. 

270  Ditto  V.  Jackson,  33  Pac.  81,  3  Colo.  App.  281. 
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for  the  cancellation  of  the  contract,  thus  placing  it  beyond  the  con- 
tractor's power  to  perform  his  contract,  and  a  denial  of  these  alle- 
gations by  the  answer,  sufficiently  present  the  issue  whether  or  not 
the  owner  owed  plaintiffs  anything  when  the  claim  was  filed.^^* 
Under  a  statute  allowing  a  subcontractor  a  lien  in  case  the  con- 
tractor abandons  the  job,  it  is  not  necessary  for  the  subcontractor, 
in  enforcing  such  a  lien,  to  allege  that  there  is  anything  due  the 
contractor.^ ^*  In  a  case  in  Iowa  where  a  subcontractor's  petition  for 
lien  failed  to  show  an  indebtedness  by  defendant  to  contractor,  and 
defendant  testified  that  he  owed  the  contractor  nothing,  but  it  ap- 
peared that  after  that  time  defendant  had  made  some  not  fully- 
explained  payments,  seemingly  under  the  contract,  it  was  held  that 
the  petition-^would  be  sustained.^  ^* 

Pleading  dlaim  and  Notice. 

§  549.  The  plaintiff  must  allege  that  he  has  filed  a  lien  claim,^^^ 
and  has  given  notice  to  the  owner,^'*  in  all  cases  where  the  statute 

a7i  Parsley  v.  David,  10  S.  E.  1028.  106  N.  C.  225. 

«T2  Doyle  V.  Munster,  27  lU.  App.  130. 

^78  Martin  v.  Morgan,  20  N.  W.  184,  04  Iowa,  270.  It  has  been  held  by  a 
nisi  priuB  court  in  Ohio  that,  although  a  subcontractor's  lien  can  be  enforced  on- 
ly for  the  balance  due  the  head  contractor  from  the  owner  after  the  filing  by  the 
subcontractor  of  his  claim,  it  is  not  necessary  for  the  petition  in  the  action  to 
enforce  the  Uen  to  set  out  the  amount  of  subsequent  payments  due  the  head  con- 
ti-actor,  as  this  is  peculiarly  within  the  knowledge  of  the  owner.  Watkins  v. 
Shaw,  7  Ohio  Cir.  Ct.  U.  415. 

274  Chaffln  V.  McFadden,  41  Ark.  42;  Boals  v.  Intrup,  40  lU.  App.  62;  Ritten- 
house  V.  Sable,  43  lU.  App.  558;  Cronkright  v.  Thomson.  1  E.  D.  Smith  (N.  Y.) 
661;  Foster  v.  Poillon,  2  E.  D.  Smith  (N.  Y.)  556;  Willamette  Falls  Transp. 
Co.  V.  RUey,  1  Or.  183;  Pool  v.  Sauford,  52  Tex.  621;  Dewey  v.  Fifield,  2  Wis. 
73;   Dean  v.  Wheeler,  Id.  224;    Wright  v.  AUen,  26  Wis.  661. 

276  Munster  v.  Dojle,  50  111.  App.  672;  Lawton  v.  CJase,  73  Ind.  60;  HeltzeU 
V.  Hynes,  35  Mo.  482;  Whiteside  v.  Lcbcher,  17  Pac.  548,  7  Mont.  473;  Moore  v. 
Railroad  Co.,  17  S.  E.  152, 112  N.  C.  236;  Sens  v.  Trentune,  54  Tex.  218. 

But  where  the  statute  provides  that  a  laborer  working  for  a  railroad  con- 
tractor may  give  the  railroad  company  notice  of  his  account  in  order  to  fix  a 
personal  liability  on  the  company,  and  not  to  establish  a  lien,  the  giving  of 
such  notice  need  not  be  averred  in  a  suit  by  the  laborer  to  enforce  his  lien. 
Morgan  v.  BaUroad  Co.,  76  Mo.  161. 
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requires  such  acts  to  be  done  as  conditions  precedent  to  a  lien.  The 
petition  should  allege  where  the  claim  was  ftled,*^*  and  on  whom  the 
notice  was  served.-^^  Failure  to  allege  the  filing  of  the  claim  is 
not  cured  by  default.*^®  In  addition  to  alleging  that  the  claim  has 
been  filed',  the  petition  should  describe  the  claim  suflSciently  to  show 
that  it  conforms  to  the  requirements  of  the  statute.  Thus,  under  a 
statute  requiring  the  claim  to  state  the  name  of  the  owner  or  re- 
puted owner,  a  complaint  or  petition  which  does  not  allege  that 
the  claim  so  stated  is  demurrable.*^'  And,  where  the  statute  re- 
quires the  claim  to  be  verified  b(»fore  filing,  a  complaint  in  an  action 
to  foreclose  a  lien  which  contains  no  avennent  that  the  claim  was 
verified  does  not  state  facts  suflScient  to  constitute  a  cause  of  ac- 
tion."®^ Where  the  statute  sets  forth  in  detail  what /statements 
the  claim  must  contain,  a  complaint  in  an  action  to  foreclose  a  me- 
chanic's lien  must  show  that  the  cldim  was  drawn  in  conformity 
with  such  statute,*®*  and  it  is  not  sufficient  to  aver  generally  that 

276  Dalles  liUmber  &  Mamif'g  Co.  v.  Wasco  Woolen  Manufg  Co..  3  Or.  527; 
McCarty  v.  Burnet,  84  Iiul.  23. 

27  7  Minister  v.  Doyle,  50  111.  App.  <572.  But  it  has  been  held  in  Indiana  that  in 
an  action  against  a  church  corpomtion  to  foreclose  a  meclianic*8  lien,  an  allegation 
in  the  complaint  that  plaintiff  '*notifled  the  defendant  corporation"  of  his  delivery 
of  material  to  the  contractor,  was  sufficiently  specitic  without  naming  the  person 
or  officer  so  notified,  since,  if  defendant  desired  additional  information  relating  to 
the  notice,  it  could  address  interrogatories  to  plantiff.  Quaack  v.  Schmid,  30  N. 
E.  514.  131  Ind.  185. 

27  8  Chaffin  v.  McFadden,  41  Ark.  42.  I 

27  8  Hicks  v.  Murray,  43  Cal.  515.  In  a  recent  case  in  Missouri  the  petition  to 
foreclose  a  subcontractor's  lien  stated  who  the  contractor  was;  that  he  was  in- 
debted to  plaintiff;  that  plaintiff  notified  the  owner  that  he  claimed  a  lien  for 
said  indebtedness,  stating  also  from  whom  the  same  was  due;  and  that  he  after- 
wards filed  a  Just  and  true  account  of  the  demand  so  due  him.  It  was  held  that 
the  petition  sufficiently  showed  that  the  account  filed  gave  the  name  of  the  con- 
tractor, as  required  by  the  Missouri  statute.  McDerraott  v.  Claas,  15  S.  W. 
905,  101  Mo.  14. 

280  Hallagan  v.  Herbert,  2  Daly  (N.  Y.)  253;  Pilz  v.  Killingsworth,  26  Pac. 
305,  20  Or.  432. 

2  81  Schillinger  Fireproof  Cement  &  Asphalt  Co.  v.  Arnott  (Sup.)  14  N.  Y.  Supp. 
32G.  It  had  been  previously  held  in  New  York  that  it  was  enough  even  as  against 
a  special  demurrer  to  allege  tliat  the  plaintiff  had  filed  a  proper  claim  without 
specifying  all  its  contents.     Watrous  v.  Elmendorf,  55  How.  Prac.  (N.  Y.)  461. 
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the  claim  was  duly  made  out  and  flled.^***  The  complaint  should 
also  show  that  the  claim  designated  the  amount  for  which,  and  the 
premises  upon  which,  the  lien  is  claimed.'®'  It  has  been  held  in 
South  Carolina  that  under  a  statute  requiring  lien  claims  to  be  filed 
in  the  office  of  the  "clerk  of  the  court,''  instead  of  in  the  office  of  the 
"register  of  mesne  conveyances,''  a  petition  in  an  action  to  enforce 
such  lien  was  demurrable  where  it  alleged  that  the  statement  was 
filed  in  the  latter  manner;  and  that  notwithstanding  that  the  gen- 
eral statutes  of  that  state  provide  that,  with  three  immaterial  ex- 
ceptions, the  clerk  and  register  shall  be  the  same  person.'®*  It  has, 
however,  been  held  in  Missouri  that  a  petition  which  alleges  that 
the  lien  was  filed  "as  prescribed  by  law,"  but  does  not  state  whether 
the  plaintiff  filed  it  as  contractor,  subcontractor,  or  laborer,  is  suffi- 
cient after  verdict,  where  there  has  been  no  motion  to  dismiss;'*^ 
and  in  Minnesota,  that,  in  an  action  to  enforce  a  lien  for  materials 
furnished  for  the  erection  of  buildings,  an  allegation  that  plaintiff 
made  a  sworn  statement  of  the  value  of  the  materials,  which,  with 
the  contract  under  which  they  were  furnished,  was  filed  in  the  office 
of  the  register  of  deeds  of  the  county,  is  sufficient,  without  alleging 
that  the  claim  filed  was  of  the  fonn  prescribed  by  the  statute.'®' 

§  550.  Probably  the  best  way  to  show  the  contents  of  the  claim 
filed  is  to  attach  a  copy  of  it  to  the  petition  as  an  exhibit,  and  con- 
nect it  with  the  petition  by  proper  allegations  in  the  petition  it- 
self.**^ But  this  does  not  relieve  the  plaintiff  of  the  duty  of  alleg- 
ing in  his  petition  all  the  facts  essential  to  his  cause  of  action, 
since  a  petition  to  enforce  a  mechanic's  lien,  which,  instead  of  stat- 
ing facts,  refers  to  the  claim  for  the  facts,  is  defective,  and  the  de- 

2h2  Pilz  V.  Kllllngswoitb.  26  Pac.  305,  20  Or.  432;  Kechler  v.  Stumrne,  36  N.  Y. 
SuiKjr.  Ct-  337. 

283  WiUamette  Falls,  etc.,  Co.  v.  Riley,  1  Or.  183. 

28*  Waring  v.  Manufacturing  Co.,  15  S.  E.  132,  36  S.  C.  310. 

2  85  McKeUeget  v.  Eckhard.  4  Mo.  App.  589. 

2*«  Glass  V.  Sleigh  Co.,  45  N.  W.  150,  43  Minn.  228. 

287  It  is  held  in  Indiana  tliat  a  description  of  the  claim  in  the  complaint  with 
a  reference  to  its  place  of  record  is  sufficient  to  identify  a  copy  filed  as  an  exhibit 
to  the  complaint.  McCarty  v.  Burnet,  S4  Ind.  2:$.  It  is  also  held  in  that  state 
that  if,  in  an  action  to  foreclose  a  mechanic's  lien,  no  notice  of  intention  to  hold 
a  lien,  or  a  copy  thereof,  is  filed  with  the  complaint,  the  latter  is  insufficient. 
Davis  y.  McMillan  (Ind.  App.)  41  N.  E.  851. 
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feet  cannot  be  cured  by  verdict.*®*  And  the  fact  that  an  exhibit 
is  attached  to  the  petition  to  enforce  a  mechanic's  lien,  and  shows 
upon  its  face  that  it  has  been  recorded,  and  a  copy  served  on  the 
defendant,  will  not  relieve  the  petitioner  from  the  necessity  of  al- 
leging that  such  record  and  service  were  made  as  required  by  the 
statute.*"*  It  has,  however,  been  held  in  Indiana  that,  although  the 
complaint  does  not  directly  allege  that  the  claim  was  filed  within 
the  statutory  time,  it  is  suiRcient  if  that  fact  is  shown  by  the  copy 
of  the  claim  filed  with  the  complaint.**® 

§  551.  In  an  action  by  a  subcontractor  or  other  person  who  is  re- 
quired by  statute  to  serve  notice  of  his  lien  upon  the  owner,  the 
complaint  or  petition  need  not  set  out  a  copy  of  such  notice.*'^  And 
under  a  statute  providing  that  in  certain  cases  material  men  may 
give  notice  to  the  owner  of  the  amount  and  value  of  the  materials 
to  be  furnished,  and  that  the  owner  must  reserve  a  sufficient  amount 
due  or  to  become  due  the  contractor  to  answer  such  claim,  a  com- 
plaint to  foreclose  a  lien  for  materials  furnished  is  sufficient  when 
it  avers  that  due  notice  was  given  the  owner  of  the  amount  and 
value  of  the  materials  to  be  furnished  the  contractors.***  Where 
the  statute  requires  "a  claim  or  petition"  for  the  lien  to  be  filed,  and 
it  is  attempted  to  embody  such  claim  or  petition  in  the  complaint, 
the  complaint  must  specifically  pray  the  court  for  a  lien  upon  the 
premises.**'  A  complaint  to  enforce  a  mechanic's  lien  need  not 
allege  the  filing  of  a  notice  of  lis  pendens.***  In  a  petition  to  en- 
force a  mechanic's  lien,  the  allegations  as  to  the  steps  taken  to  obtain 
the  lien  do  not  constitute  a  separate  cause  of  action,  and  need  not  be 
separately  numbered.*** 

288  Fay  V.  Adams,  8  Mo.  App.  566;  Duffy  v.  McMonus,  3  E.  D.  Smith  (N.  Y.) 
G57;  Shaw  v.  Allen,  24  Wis.  563.  C<jntm,  Jarvls>GoukUu  Mortg.  Tiiist  Co.  v. 
Sutton,  20  Pac.  406,  46  Kan.  166. 

280  Pool  V.  Sanford,  52  Tex.  621. 

290  City  of  CrawfordsvlUe  v.  Boots,  76  Ind.  32. 

201  Irwin  V.  CrawfordsvUle,  58  Ind.  492;  School  Town  of  Princeton  v.  Gebliart, 
61  Ind.  187;   Adamson  v.  Shaner,  29  N.  E.  944,  3  Ind.  App.  448. 

202  Russ  Luml)er  &  MiU  Co.  v.  Garrettson,  25  Pac.  747,  87  Cal.  589. 
208  McCarty  v.  Van  Etten,  4  Minn.  461  (Gil.  358). 

204  John  Paul  Lumber  Co.  v.  Hormel  (Minn.)  63  N.  W.  718. 
a»B  Hardy  v.  MiUer,  9  N.  W.  475, 11  Neb.  395. 
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AllegationB  as  to  Time. 

§  552.  Since  the  mechanic's  right  to  a  lien  is  so  definitely  bound- 
ed by  time  limitations  in  the  statutes,  it  has  been  generally  held 
that  he  must  aflBrmatively  show  in  his  pleadings  that  his  lien  is 
not  barred  in  any  way  by  lapse  of  time.  The  complaint  or  peti- 
tion must  show  that  the  claim  was  filed  in  due  time,^°°  and  also  that 
the  suit  was  begun  in  due  time.^*'  These  requirements  are  some- 
times enforced  by  the  courts  with  some  strictness.  Thus,  in  a 
case  in  Alabama  the  complaint  alleged  that  part  of  the  debt  accrued 
in  March,  another  part  in  April,  and  the  balance  in  May,  the  claim 
was  filed  July  9th;  and  it  was  held  that,  construing  the  complaint 
against  plaintiff,  part  of  the  debt  accrued  prior  to  March  9th,  and 
hence  more  than  four  months  prior  to  the  filing  of  the  claim,  and  as 
it  is  necessary,  under  the  statute,  to  allege  that  the  claim  was  filed 
within  four  months  after  the  accrual  of  the  debt,  the  complaint  was 
bad,  it  not  appearing  what  part  of  the  debt  accrued  within  the  four 
months.*'®  And,  under  a  statute  requiring  a  material  man's  suit 
to  be  begun  within  a  year  from  the  time  of  furnishing  the  materials, 

2»e  Cook  V.  Brick  Co.,  12  South.  918,  98  Ala.  409;   Arkansas  C.  R.  Co.  v.  McKay. 

30  Ark.  G82;  Rittenhouse  v.  Sable.  4H  lU.  App.  558;  Shai-pe  v.  Clifford,  44  Ind. 
346;  City  of  Crawfordsville  v.  BaiT,  45  Ind.  258;  City  of  Cr^wfordsviUe  v.  Irwin, 
46  Ind.  439;    City  of  CrawforrtsviMe  v.  Bnindage,  57  Ind.  202;    Stebed  v.  Stock, 

31  Mo.  456;  Heltzell  v.  Langford,  33  Mo.  396;  Gault  v.  Soldam,  34  Mo.  150; 
Heltzell  y.  Hynes,  35  Mo.  482;  Bradlsh  y.  James,  83  Mo.  313;  Huribert  y. 
Basket  Works,  49  N.  W.  521.  47  Minn.  81;  Alesina  y.  Stock,  20  Pac.  642,  8  Mont. 
416;  Jacques  y.  Morris,  2  E.  D.  Smith  (N.  Y.)  639;  Pllz  v.  KUUngsworth,  26  Pac. 
305,  20  Or.  432;    Dewey  y.  Fifield,  2  Wis.  73. 

2»T  Phillips  y.  Hyde,  45  Ga.  220;  Wright  y.  PhUlips,  46  Ga.  197;  Rittenhouse 
V.  Sable,  43  111.  App.  558;  Close  y.  Hunt,  8  Blackf.  (Ind.)  254;  Willamette  Falls 
Transportation  &  Mimng  Co.  y.  Smith,  1  Or.  171;  Phillips  y.  Roberts,  26  W.  Va. 
783. 

298  Cook  y.  Brick  Co.,  12  South.  918,  98  Ala.  409.  But  it  has  been  held  in 
Indiana  that  where  the  dates  of  the  items  in  the  bill  of  particulars  in  a  complaint 
in  an  action  to  foreclose  a  mechanic*s  lien  show  that  some  of  the  items  were  fur- 
nished less  than  60  days  before  the  claim  was  filed,  and  the  complaint  contains 
an  ayerment  that  the  claim  was  filed  less  than  60  days  after  said  materials  were 
furnished,  it  is  sufficient  after  judgment.  Hubbard  y.  Moore,  31  N.  E.  534,  132 
Ind.  178.  And  in  Virginia,  where  a  bill  to  establish  a  mechanic's  lien  shows  that 
the  last  charge  in  the  account  was  for  work  during  the  month  of  October,  and 
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a  bill  which  alleges  that  the  materials  were  furnished  between 
April  1st  and  September  1st,  the  suit  having  been  begun  in  July  of 
the  following  year,  is  too  uncertain  to  sustain  a  decree  by  confes- 
sion.^"® So,  too,  where  the  statute  requires  the  claim  to  be  filed 
within  60  days  after  the  completion  of  the  building,  an  averment 
that  the  claim  was  filed  within  60  days  after  the  money  for  the 
work  was  to  have  been  paid  is  not  suflBcient.'^^  And  a  complaint 
which  merely  alleges  that  the  labor  was  performed  "during  the  yeai*s 
of  1892  and  1893,"  and  that  the  claim  was  tiled  ^T^ov.  6,  1893,'-  is 
insufficient  to  show  that  the  claim  was  filed  within  90  days  after  the 
labor  was  pe^rformed.'^^ 

§  553.  There  are  not  wanting,  however,  decisions  in  which  more 
liberal  rules  of  construction  have  been  applied  to  this  question. 
Thus,  it  has  been  recently  held  in  California  that,  in  an  action  to 
enforce  a  mechanic's  lien,  a  complaint  alleging  the  completion  of 
the  building  "on  or  about"  a  certain  time,  and  further  alleging  that 
the  claim  of  lien  was  filed  within  30  days  after  such  completion, 
is  not  demurrable  for  failure  to  allege  more  specifically  the  date 
of  the  completion  of  the  building.*®*  In  Indiana  a  general  allega- 
tion that  the  claim  was  filed  "within  60  days  after  the  furnishing 
of  the  material  and  doing  said  work"  is  sufficient  as  against  a  mo- 
tion to  strike  the  claim  from  the  complaint,  in  the  absence  of  spe- 
cial statements  showing  that  such  general  allegation  is  not  true.'*^^ 
When  the  petition  in  a  proceeding  to  enforce  a  mechanic's  lien 
averred  that  the  articles  in  question  were  sold  and  delivered  between 
March  1st  and  April  28th  of  the  same  year,  and  the  answer  did  not 
deny  the  averment,  it  was  held  that  a  fair  construction  of  the  aver- 
ment was  that  the  sales  and  deliveries  were  continuous,  commencing 
on  the  former  and  ending  on  the  latter  date,  so  that  suit  begun 

the  claim  was  fUed  for  record  November  8th,  it  sufficiently  shows  that  the  claim 
was  filed  within  30  days.  Richlands  Fliut-(iUis8  Co.  v.  Hiltebeitel  (Va.)  22  S. 
E.  80(5. 

20  0  (nose  V.  Hunt.  8  Blackf.  (Ind.)  254. 

800  City  of  CrawfordsviUe  v.  Irwin,  46  Ind.  439;  City  of  Crawford.sville  v. 
Bnmdnge,  57  Ind.  262. 

301  Jkloran  Manufg  Co.  v.  Clarke,  61  N.  W.  556.  59  Minn.  45G. 

302  Wood  V.  Transit  Co.,  40  Pac.  806, 107  Cal.  500. 

3oa  Jeflfersonville  Water  Supply  Co.  v.  Riter,  37  X.  E.  652,  138  Ind.  170. 
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within  six  months  after  the  latter  date  was  in  time.*°*  In  South 
Dakota  a  complaint  in  an  action  to  enforce  a  lien  for  materials 
siiflficiently  alleges  compliance  with  a  statute  requiring  an  account 
to  be  filed  within  90  days  after  the  materials  were  furnished,  where 
it  avers  that  the  account  was  filed  on  a  named  day,  which  was  less 
than  30  days  after  the  last  of  two  days  between  which  they  are  alleged 
to  have  been  furnished.'*^*  A  petition  to  enforce  a  mechanic's  lien, 
which  alleges  that  the  claim  was  filed  within  six  months  after  the 
work  was  done,  as  required,  but  names  a  date  variant  from  this, 
which  is  evidently  a  clerical  error,  is  good  after  verdict.' °* 

§  554.  As  a  general  rule  the  petition  need  not  allege  the  date 
when  the  suit  was  begun,  as  that  will  appear  from  the  record.^^^ 
Nor  need  it  state  the  date  when  the  contract  was  made,  when  the 
period  of  limitation  does  not  begin  to  run  from  that  date.'°®  It  is 
proper,  however,  to  allege  when  the  work  was  begun,  so  that  the 
respective  priorities  of  the  lien  and  other  incumbrances  may  be  de- 
termined.*^*^ A  complaint  in  an  action  to  enforce  a  mechanic's 
lien,  alleging  that  plaintiff  began  to  furnish  lumber  on  a  named  date, 
and  that  all  of  it  was  furnished  between  that  and  another  named 
date, — at  about  which  time  the  building  was  completed, — avers,  by 
a  fair  construction,  that  the  last  of  said  material  was  furnished  on 
the  last  date.'^®  And  a  complaint  in  justice  court,  containing  a 
bill  showing  the  amount  of  material  furnished,  and  its  price,  is  not 
bad  for  lack  of  dates  opposite  each  item  furnished,  if  it  allege  that 
the  material  was  furnished  within  six  months  of  suit  brought.'^^ 

»04  CantweU  v.  Massman.  45  Mo.  103.  In  an  action  to  enforce  a  mechanic*s 
lien,  the  aUegation  was  that  tlie  items  were  furnished  '^between  the  6th  and  17th 
of  September,  1872,  on  which  last  day  the  account  accrued,"  and  the  claim  was 
tiled  on  Januaiy  17,  1873.  Held,  that  after  verdict  It  would  be  assumed  that  the 
last  item  was  furnished  on  September  17th.     Peck  v.  Bridwell,  10  Mo.  App.  524. 

3  00  Rust-Owen  Lumber  Co.  v.  Fitch,  52  N.  W.  879,  3  S.  D.  213. 

306  Edleman  v.  Kldd,  26  N.  W.  116,  65  Wis.  18. 

307  Hayden  v.  Wulflng,  19  Mo.  App.  353;   TwltcheU  v.  Devens,  45  Mo.  App.  283. 
808  Kiel  V.  Caril,  51  Conn.  440;    GiUesple  v.  Remington,  18  S.  W.  338,  60  Tex. 

108. 

309  KendaU  v.  McFarland,  4  Or.  292;  Willamette  Falls  Transportation  &  Mill- 
ing Co.  V.  Smith,  1  Or.  171;    Fanners'  Bank  v.  Winslow,  3  Minn.  86  (Gil.  43). 

sio  Rust-Owen  Lumber  Co.  v.  Fitch.  52  N.  W.  879,  3  S.  D.  213. 

411  Seaman  v.  Paddock,  51  Mo.  App.  465. 
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In  Virginia  a  subcontractor  need  not  allege  the  date  when  he  served 
notice  on  the  owner,'^^  but  in  Texas  he  must  show  in  his  petition 
that'  such  notice  was  served  before  the  owner  had  settled  with  the 
principal  contractor.*^' 

Description  of  Property. 

§  555.  The  petition  should,  of  course,  describe  the  property  upon 
which  the  lien  is  to  be  enforced.'^*  The  description  should  be  at 
least  as  accurate  as  that  required  in  a  claim,*^^  and  there  are  some 
authorities  that  hold  that  a  description  which  would  be  good  in  a 
claim  may  not  be  sufficient  in  a  complaint  or  petition.'^*  The  fol- 
lowing description  has  been  held  good  in  a  complaint  to  foreclose  a 
mechanic's  lien:  "That  certain  mining  property  and  real  estate  sit- 
uated in  Mokelumme  Hill  mining  district,  in  said  county,  in  sections 
8,  18,  and  17  of  township  5  north,  range  12  east.  Mount  Diablo  base 
and  meridian,  and  known  as  the  'Happy  Valley  Blue  Gravel  and  Hy- 
draulic Mining  Claim,'  commencing  in  said  section  17  in  Happy  Val- 
ley, at  and  including  the  placer  mining  claim  formerly  owned  by 
Patrick  Drumm,  and  running  southerly  down  and  along  the  gravel 
channel  into  said  section  18,  into  the  Sport  Hill  diggings,  to  and  in- 
cluding the  placer  mining  claim  formerly  owned  by  Harry  Percival, 
together  with  a  tunnel  commenced  in  said  section  17  by  said  defend- 
ant on  the  Calaveras  River  side  of  the  ridge  east  of  said  mining 
ground,  for  the  purpose  of  tapping  the  same."  '^'  And  where  the 
land  was  described  as  being  about  three  acres,  lying  in  the  S.  E. 
corner  of  the  S.  W.  i  of  the  N.  W.  i  of  section  22,  in  T.  15  N.,  B. 

818  Norfolk  &  W.  R.  Co.  v.  Howlson,  81  Va.  125. 
813  Sens  V.  Trentune,  54  Tex.  218. 

314  Porter  v.  Miles.  67  Ala.  130;  Dano  v.  RaUroad  Co.,  27  Ark.  569;  Roberts 
V.  WUcoxson,  30  Ark.  355;  Watson  v.  Gardner,  10  N.  E.  192,  119  111.  312;  City 
of  CrawfordsviUe  v.  Barr,  65  Ind.  367;  McCarty  v.  Van  Etten.  4  Minn.  461  (Gil. 
358);   Dewey  V.  Fifleld,  2  Wis.  73. 

But  it  Is  held  in  Florida  that  where  the  lien  is  claimed  only  on  the  improve- 
ments—a saw  mill— the  land  on  which  the  miU  stands  need  not  be  described  in 
the  pleadings.     Emerson  v.  Gainey,  7  South.  526,  26  Fla.  133. 

315  See  ante,  §  431. 

813  City  of  CrawfordsviUe  v.  Barr,  65  Ind.  367;    DuflPy  v.  McManus,  3  E.  D. 
Smith  (N.  Y.)  657;   Duffy  v.  Brady,  4  Abb.  Prac.  (N.  Y.)  432. 
317  Cumow  V.  Minhig  Co.,  9  Pac.  149,  68  Cal.  262. 
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10  W.  of  thii-d  P.  M.,  and  the  petition  further  stated  that  the  defendant 
"is  now  owning  and  in  possession  of  said  land,  as  he  has  been  ever 
since  the  time  above-mentioned,  and  in  his  own  right  is  now  holding, 
and  has  been  so  holding  from,"  etc.,  "under  a  title  bond  or  a  bond 
for  a  deed  to  and  for  said  land,  in  writing,  made  and  given  by  Wil- 
liam B.  Warren,"  it  was  held  that  as  circumstances  were  referred  to 
by  which,  with  the  aid  of  extrinsic  evidence,  the  premises  could  be 
precisely  located,  the  description  was  suflBcient.'^®     A  description 
of  the  property  as  **building  No.  181  South  Leavitt  street,  in  the  city 
of  Chicago,  and  further  described  as  lots  8  and  19  in  block  No.  1  of 
Banks'  subdivision  of  lot  9  in  block  11  of  Rockwell's  addition  to 
Chicago,"  is  suflBcient,  without  giving  the  congressional  subdivision 
of  the  land.'^'     And  where  the  complaint  described  the  property 
as  a  large  building  on  certain  lots  in  a  certain  block,  belonging  to 
the  defendant,  together  with  a  convenient  space  of  land  around  the 
same,  it  was  held  that  the  description  was  suflBiciently  specific.'^^ 
Allegations  that  the  house  was  to  be  built  on  lots  in  Waverly  be- 
longing to  defendant ;  that  defendant  owned  lots  11  and  12,  block  7, 
in  Waverly;   that  the  house  was  built  according  to  contract;  and 
that  complainants  had  a  lien  on  said  two  lots, — are  sufficient  to 
show  that  the  house  was  built  on  lots  11  and  12,  block  7,  Waverly.'^^ 
But  a  description  in  the  petition  "that  the  said  house  is  situate  on  a 
tract  of  twelve  acres,  more  or  less,  included  in  said  quarter  section 
above  described,  and  in  that  portion  of  said  quarter  section  known 
and  described  as  Wm.  Campbell's  Addition  to  Galena/  and  the  said 
house  is  known  and  designated  as  ^Argle  Cottage,'  in  which  said 
Wm.  Campbell  now  resides,"  is  too  indefinite  to  sustain  a  lien.'^^ 
And  a  general  description  of  the  property  a^  a  building  situated 
on  the  west  side  of  a  certain  street,  between  two  streets  named, 
without  even  giving  the  street  number  of  the  building,  is  not  suflBi- 
cient  in  a  complaint,  even  though  it  might  do  in  a  lien  claim.'^* 
And  equally  defective  in  a  complaint  is  a  description  of  the  property 
as  part  of  a  designated  lot,  without  describing  the  part  by  metes 

si«  Quackenbush  v.  Carflon,  21  lU.  99.     »i»  Buckley  v.  Boutellier,  61  lU.  293. 
»«o  Dickson  v.  Corbett,  11  Nev.  277.      sai  Lombard  v.  Johnson,  76  lU.  599. 
823  Tumey  v.  Saunders,  5  111.  527. 

»S8  Duffy  V.  McManus,  3  E.  D.  Smith  (N.  Y.)  657;   Duffy  v.  Brady,  4  Abb.  Prac. 
(N.  Y.)  432. 
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and  bounds.'**  It  has  been  held  suflBcient  to  attach  to  the  com- 
plaint a-  mortgage  particularly  describing  the  property  on  which 
the  lien  is  claimed.'*^ 

§  556.  The  description  in  the  complaint  or  petition  should  show 
that  the  property  is  situated  within  the  state.'-'  It  should  also 
be  alleged  that  the  land  lies  within  the  county  in  which  suit  is 
brought,  although,  where  the  description  gives  the  section,  township, 
and  range,  the  mere  omission  of  the  name  of  the  county  is  not  neces- 
sarily fatal.'^^  A  complaint  in  an  action  to  enforce  a  mechanic's 
lien  against  a  railroad  company  for  labor  in  the  construction  of  the 
roadbed,  which  shows  that  the  company  was  engaged  in  the  construc- 
tion of  a  railroad  between  two  points  in  P.  county,  that  the  company 
contracted  with  its  co-defendants  for  the  construction  of  the  road, 
that  the  contractors  sublet  a  portion  of  the  work  to  plaintiff,  that 
plaintiff  performed  work  under  the  contract  in  the  construction  of 
the  road  until  stopped  by  the  contractor,  and  that  the  work  was 
of  a  certain  value,  is  not  demurrable  as  failing  to  show  that  the 
work  was  performed  in  P.  county.'^'  In  a  case  in  Missouri  the  pe- 
tition to  enforce  a  lien  for  materials  against  a  railroad  showed  that 
the  road  was  incorporated  under  Kansas  laws,  that  its  termini  were 
outside  Missouri,  and  that  the  materials  were  furnished  for  that  part 
of  the  road  located  in  Jackson  county.  Mo.  It  was  held  that  the 
petition  was  not  bad  on  demurrer,  as  seeking  the  enforcement  of  a 
lien  against  a  part  only  of  a  road  in  Missouri,  as  the  court  would  not 
assume  that  there  was  any  road  in  Missouri  outside  of  Jackson  coun- 
ty.'^® Where  the  jurisdiction  of  the  court  in  which  the  suit  is 
brought  is  limited  to  a  certain  township,  the  petition  must  allege  that 
the  land  lies  within  that  township."*^ 

§  557.  In  asserting  a  lien  on  more  than  one  lot  or  piece  of  land, 
it  is  proper  to  show  in  the  complaint  some  facts  tending  to  con- 

824  City  of  Crawfordsvllle  v.  Ban*,  66  Ind.  367. 

32  5  Riohlands  Fllnt-Glass  Co.  v.  Hiltebeltel  (Va.)  22  S.  E.  806. 

8  26  Porter  V.  Lively,  45  Ga.  159.  But  the  statement  tluit  it  Is  within  a  certain 
named  county  is  sufficient  on  this  point,  since  the  court  will  take  Judicial  notice 
that  the  county  Is  in  the  state.     Wright  v.  Phillips,  46  Ga.  197. 

3  27  Wright  V.  Beardsley,  69  Mo.  548. 

328  Dean  v.  Reynolds,  39  N.  E.  763,  12  Ind.  App.  97. 

329  Ireland  v.  Railroad  Co.,  79  Mo.  572.      aso  Schell  v.  Leland,  45  Mo.  289. 
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nect  them  together  as  one  property.  Thus,  it  has  been  held  in 
niinois  that  a  lien  existing  for  work  and  materials  in  a  building  on 
one  lot  gives  no  lien  on  an  adjacent  lot,  even  if  in  the  same  in- 
closure,  unless  by  proper  averments  both  lots  are  to  be  considered 
as  one."^  Under  the  California  statute  which  provides  that  "the 
land  upon  which  any  building  is  constructed,  together  with  a  con- 
venient space  about  the  same,  or  so  much  as  may  be  re<iuired  for 
the  convenient  use  and  occupation  thereof,  to  be  determined  by  the 
court  on  rendering  judgment,"  is  subject  to  the  lien,  it  is  held  that, 
where  one  claims  a  lien  on  more  land  for  its  convenient  use  than  that 
occupied  by  the  building,  appropriate  allegations  thereof  must  be 
made  in  the  complaint"*  Where  the  petition  claims  a  lien  for  work 
in  *^e  erection  of  six  contiguous  and  connected  dwelling  houses 
upon  a  certain  tract  of  land  "  after  verdict  the  allegation  sufficiently 
shows  that  the  six  dwellings  all  constituted  one  building.*®'  Under 
a  statute  allowing  a  lien  to  extend  over  a  40-acre  tract  outside  a  city, 
or  an  acre  tract  in  a  city,  a  petition  stating  that  the  property  is  a 
certain  block  in  a  certain  town,  without  specifying  the  size  of  the 
block,  is  defective."*  Where  a  petition  to  enforce  a  mechanic's 
lien  on  an  hotel  built  on  two  contiguous  lots,  viz.  1  and  4,  claims  a 
lien  on  the  hotel,  and  describes  it  as  on  lot  1,  but  contains  no  sug- 
gestion that  the  repairs  were  made  on  lot  4,  an  incumbrancer  pen- 
dente  lite  of  lot  4  will  not  be  postponed  to  the  mechanic's  lien."*  But 
where  the  petition  described  the  property  as  lots  1,  2,  and  4,  in  block 
G,  the  fact  that  lot  4  is  not  liable  to  the  claim  for  a  lieu  will  not 
render  the  petition  insuflBcient,  if  all  the  property  against  which  the 
lien  may  be  enforced  is  included  in  this  description.-*'^  A  petition 
which  prays  for  a  lien  against  the  entire  premises,  while  admitting 

331  SeUer  v.  Schaefer,  40  111.  App.  74.  In  Colorado  it  is  held  that  in  foreclosing 
a  lien  on  several  mining  claims  it  is  proper  to  aUege  that  they  are  owned,  claimed, 
or  wori^ed  by  the  same  person  or  persons  as  one  mine,  but  that  the  omission  of 
such  allegation  is  waived  by  answering  over.  Rico  Reduction  &  Mining  Co.  v. 
3^Iusgrave,  23  Pac.  .4r)8,  14  Colo.  79. 

33  2  Green  v.  Chandler,  54  Cal.  020;  Willamette  Steam  :Mills  Co.  v.  Kremer, 
29  Pac.  633,  04  Cal.  205. 

333  Peck  V.  Bridwen,  10  Mo.  App.  524. 

334  McCarty  v.  Van  Etten,  4  Minn.  4G1  (Gil.  358). 
338  Watson  V.  Gardner,  10  N.  E.  192, 119  111.  312. 
386  Lyon  V.  Logan,  5  S.  W.  72,  68  Tex.  521. 
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that  the  defendant  is  owner  of  only  an  undivided  half  interest  there- 
in, is  defective.*''  A  correct  description  of  the  property  in  the  peti- 
tion is  not  affected  by  an  erroneous  description  of  it  in  the  contract 
under  which  the  lien  is  claimed.*** 

Statement  of  Title. 

§  558.  There  should  be  in  the  complaint  some  allegation  as  to 
the  defendant's  title  to  the  land.  The  better  way  is  to  allege  ex- 
plicitly just  what  estate  the  defendant  has.***  But  it  should  at 
least  allege  that  defendant  is  the  owner  or  lessee,  or  that  plaintiflTs 
work  was  done  under  contract  with  the  owner.'*®  Thus,  a  com- 
plaint averring  that  a  person  named  had  a  contract  for  the  erection 
of  a  building  on  a  lot  described,  and  that  plaintiff  performed  work 
on  the  building  under  contract  with  such  person,  and  that  plaintiff 
gave  previous  notice  to  defendant  that  he  was  about  to  perform  the 
work,  but  containing  no  averment  as  to  the  ownership  of  the  lot  or 
any  interest  in  it,  nor  with  whom  the  first  contract  waa  made,  is 
insufficient**^  And  a  complaint  seeking  the  enforcement  of  an 
alleged  lien  for  materials  furnished  to  a  contractor  in  the  construc- 
tion of  city  waterworks  for  a  water  company,  not  averring  that  the 
defendant  water  company  is  the  owner  of  the  land  on  which  the 
works  sought  to  be  subjected  are  situated,  is  insufficient  for  that 
reason.**^     A  petition  to  enforce  the  lien,  averring  that  the  mate- 

»S7  Spencer  v.  Doherty,  20  Atl.  232,  17  B.  L  89. 
888  Clark  V.  Manning,  90  lU.  380. 

839  Dano  V.  Railroad  Co.,  27  Ark.  569. 

840  Lawton  v.  Case,  73  Ind.  60;  Adams  v.  Buhler,  18  N.  E.  2G9,  116  Ind.  100; 
Clark  V.  Raymond,  27  Mich.  456;  O'NeU  v.  St.  Olaf's  School,  4  N.  W.  47,  20  Minn. 
:J29;    Hawley  v.  Henderson,  34  Miss.  261;   Porter  v.  Tooke,  35  Mo.  107;   Peck  v. 

Bridwell,  6  Mo.  App.  451;  Wilcox  v.  Keith,  3  Or.  372;  Shaw  v.  Allen,  24  Wis. 
563;  Fein  v.  Davis,  2  Wyo.  118;  McNeal  Pipe  &  Foundry  Co.  v.  Bullock,  38 
red.  565. 

841  Adams  v.  Buhler,  18  N.  E.  269, 116  Ind.  100. 

842  McNeal  Pipe  &  Foundry  Co.  v.  Bullock,  38  Fed.  505.  In  the  recent  case  of 
JeffersonvlUe  Water-Supply  Co.  v.  Riter,  37  N.  E.  662,  138  Ind.  170,  one  para- 
graph of  the  complaint  alleged  that  defendant  B.  contracted  with  defendant  com- 
pany to  erect  a  system  of  waterworks,  and  accordingly  bought  the  land,  and  con- 
ve^-ed  it  to  the  company;  that,  while  he  held  title,  he  contracted  with  plaintiffs 
for  a  standpipe;  that  they,  on  a  certain  date,  by  direction  of  defendants  and  by 
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rials  were  used  on  lots  in  the  possession  of  and  under  the  control 
of,  the  defendant,  is  bad,  because  itMoes  not  show  that  he  is  owner 
OP  lessor  of  the  property.^**  Where  the  lien  claim  is  attached  to 
the  complaint  as  a  part  thereof,  an  allegation  in  such  claim  as  to 
the  defendant's  title  is  held  in  Kansas  to  supply  the  want  of  such 
allegation  in  the  complaint  proper,'**  but  this  is  denied  in  Wiscon- 
sin.**'^ Where  a  petition  to  foreclose  a  material  lien  for  the  erec- 
tion of  certain  houses  fails  to  aver  ownership  in  defendants,  this 
defect  will  be  cured  by  an  averment  to  that  effect  in  the  answer.*** 
In  proceedings  to  enforce  a  mechanic's  lien,  a  petition  which  alleges 
that  plaintiffs  agreed  to  furnish  defendants  with  the  labor  and  ma- 
terial necessary  to  the  construction  of  a  building  "on  the  property 
of  defendants,"  describing  it,  sufficiently  alleges  that  defendants  are 
the  owners  of  the  property  described.'*^  It  has  been  held  in  New 
Jersey  that  a  suit  to  enforce  a  mechanic's  lien  on  land,  for  the  erec- 
tion of  a  building  thereon,  is,  so  far  as  the  owner  of  the  land  is 
concerned,  a  proceeding  in  rem.  His  title,  therefore,  is  not  put  in 
i«sue  in  such  an  action;  and  such  issue,  even  if  raised  by  the  plead- 
ings, would  be  immaterial.**^  And  there  is  a  decision  in  Illinois  to 
the  effect  that  a  petition  which  does  not  allege  that  the  defendant 
owns  the  premises  is  not  therefore  demurrable,  since,  in  a  proceed- 
ing against  the  party  in  possession,  though  he  be  not  the  owner  in 
fee,  the  land  may  be  sold,  and  the  purchaser  will  take  the  title  as 

consent  of  the  officers  of  the  company,  removed  the  same  to  the  land,  and,  by  the 
directions  of  such  officers,  in  good  faith  erected  and  completed  such  standpipe 
according  to  the  contract;  and  that,  when  completed,  it  was  used  by  the  com- 
pany, and  became  a  necessary  part  of  its  system  of  waterworks.  The  court  held 
that  such  paragraph  was  insufficient  to  entitle  plaintiffs  to  a  lien,  since  It  neither 
showed  that  any  work  was  done  or  materials  furnished  while  B.  owned  the  land, 
or  that  B.  acted  as  agent  of  the  company  In  contracting  with  the  claimant. 

«43  Hawley  v.  Henderson,  34  Misc.  2G1. 

344  Jarvis-Conklhi  Mortg.  Trust  Co.  v.  Sutton,  26  Pac.  406,  46  Kan.  166. 

846  Shaw  V.  AUen,  24  Wis.  563.  See,  too.  Fay  v.  Adams,  8  Mo.  App.  566; 
Duffy  V.  McManus,  3  E.  D.  Smith  (N.  Y.)  657. 

846  Lyon  V.  Logan,  5  S.  W.  72,  68  Tex.  521.  A  contrary  decision  has  been  ren- 
dered in  Michigan  in  a  case  where  the  admission  of  ownership  was  coupled  with 
an  express  denial  that  the  claimant's  work  was  done  or  agreed  to  be  done  on  the 
land  In  suit.     Clark  v.  Raymond,  27  Mich.  456. 

»47  Lignoski  v.  Crooker  (Tex.  Civ.  App.)  22  S.  W.  774. 

«4  8  Washburn  v.  Burns,  34  N.  J.  Law,  18. 
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against  him."®  Whore  the  owner  of  the  building,  a  feme  sole, 
marries  before  the  completion  of  the  work,  the  complaint  to  enforce 
a  lien  on  it  need  not  allege  that  it  i«  her  separate  property.'^'**  Where 
it  may  be  inferred  from  the  pleading  in  an  action  to  foreclose  a  con- 
tractor's lien  that  the  premises  upon  which  a  lien  is  sought  to  be 
f or(»closed  were  the  homestead  of  the  deceased  owner,  and  after  his 
death  i^mained  in  possession  of  defendants,  who  were  his  wife  and 
children,  the  pleadings  are  sufficient  to  support  proof  that  the  prem- 
ises  were  the  homestead.''^* 

Allegations  as  to  Defendants  Other  than  Owner. 

§  559.  As  to  defendants  other  than  the  one  alleged  to  be  the 
contracting  owner,  it  is  enough  to  allege  in  general  terms  that  they 
claim  some  interest  in  the  property,  and  that  their  interest,  if  they 
have  any,  is  subordinate  to  the  plaintiff's  lien.*'^^  A  statement  of 
their  title  is  a  matter  to  be  pleaded  by  them."'  But  it  has  been 
held  in  Kansas  that  a  petition  in  an  action  to  foreclose  a  mechanic's 
lien,  in  which  one  1).  was  made  a  party  defendant,  and  in  which  the 
only  allegation  against  her  is  that  she  "claims  an  interest  in  this 
controversy  adverse  to  the  plaintiffs;  the  extent  of  such  interest, 
if  any,  to  this  plaintiff  is  unknown;  and  that  she  be  compelled  to 
set  up  her  interest,  if  any,"— does  not  warrant  a  decree  barring  her 
of  all  interest  in  the  premises,  or  any  other  decree  or  judgment 
against  her,  because  it  failed  to  allege  that  the  interest  of  the  said 
defendant  was  inferior  to  plaintiff's  lien."*^*  In  an  action  in  Indiana 
against  B.  and  a  water  company  to  enforce  a  mechanic's  lien,  plain- 

3*0  Steigleman  v.  McBrlde,  17  III.  300.      sso  Caldwell  v.  Asbury,  29  Ind.  451. 

sni  Telschow  v.  House  (Tex.  Civ.  App.)  32  S.  W.  153. 

3  52  Woollen  V.  Wishmier,  70  Ind.  108;  Steel  Brick-Siding  Co.  v.  Muskegon  Ma- 
chine &  Foundrj'  Co..  57  N.  W.  817,  »8  Mich.  016;  Rust-Owen  Lumber  Co.  t. 
Fitch,  52  X.  W.  879,  3  S.  D.  213.  The  avennents  of  a  petition  for  a  mechanic's 
lien  in  regard  to  the  interest  of  the  defendants  are  sufficient  to  sustain  a  decree 
against  them  if  enough  appears  to  disclose  the  rights  of  the  parties,  and  to  admit 
all  evidence  bearing  upon  those  rights.  Henderson  v.  Connelly,  14  N.  E.  1,  123 
Hi.  08. 

3  53  Ferry  v.  Moore,  18  111.  App.  135;  Orr  &  Lockett  Hardware  Co.  v.  Needham 
Co.,  51  in.  App.  57;    Rust-Owen  Lumber  Co.  v.  Fitch,  52  N.  W.  879,  3  S.  D.  213. 

3  54  Deiahay  y.  G oldie,  17  Kan.  203.     This  was  a  decree  by  default. 
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tiffs  alleged  that  they  agreed  with  B.  to  furnish  materials  for  and 
erect  a  standpipe  on  a  certain  lot  owned  by  him,  to  be  used  for  a 
waterworks  system;  that  "April  10,  1888,  the  work  of  furnishing 
material  for  said  standpipe  conmienced,"  etc.;  and  that  "on  April 
21,  1888,  the  said  B.  and  his  wife  conveyed"  the  lot  to  defendant 
company.  It  was  held  that  a  demurrer  to  the  complaint  by  such 
company,  on  the  ground  that  it  did  not  appear  that  any  materials 
were  furnished  or  labor  performed  before  the  conveyance  of  the  lot 
to  it,  was  properly  overruled.^*^* 

Variance  between  Claim  and  Complaint. 

§  560.  A  complaint  or  petition  which  contains  material  allega- 
tions that  are  substantially  different  from  those  contained  in  the 
lien  claim  is  usually  held  bad.^°^  Thus,  where  a  lien  claim  sets  out 
a  contract  for  a  fixed  rate  of  compensation  per  month,  and  the  com- 
plaint in  the  action  to  foreclose,  to  which  the  claim  is  attached  as 
an  exhibit,  sets  up  a  contract  for  labor  "to  the  extent  and  value  of" 
a  sum  named,  without  alleging  any  specific  promise,  the  complaint 
is  bad  because  of  the  variance.^*''  And  there  is  fatal  variance  be- 
tween a  petition  alleging  a  contract  to  furnish  materials  for  three 
houses  on  contiguous  lots  at  a  lump  price  of  f 525,  and  a  lien  ac- 
count for  the  material  in  one  of  such  houses  at  the  price  of  f  175.*** 
It  is  held  in  Wisconsin  that,  in  an  action  to  enforce  a  mechanic's 
lien  for  material  furnished  to  a  husband  to  be  used  in  building  on 
his  wife's  land,  the  fact  that  the  lien  claim  charges  the  sale  of  the 
materials  to  both  defendants,  while  the  complaint  charges  the  sale 
to  one  of  them  alone,  is  an  immaterial  variance.^  °*  But  in  Cali- 
fornia, where  the  copy  of  a  lien  claim  made  part  of  a  complaint  on 
foreclosure  states  that  the  contract  was  made  with  the  wife,  and  the 

35 B  JeffereonvlUe  Water-Supply  Co.  v.  Rlter,  37  N.  E.  652,  138  Ind.  170. 

«5«  Frazer  v.  Barlow,  63  Cal.  71;  Malone  v.  Mining  Co.,  18  Pac.  772,  76  Cal. 
578;  Palmer  v.  Lavigne,  37  Pac.  775.  104  Cal.  30;  Bristow  v.  Evans,  124  Mass. 
548;  Poppert  v.  Wright,  52  Mo.  App.  576;  Joshua  Hendy  Mach.  Works  v.  Pacific 
Cable  Const  Co.,  3S  Pac.  403,  24  Or.  152;  Lyon  v.  Logan  (Tex.  Sup.)  17  S.  W. 
2G4. 

«5T  Malone  v.  Mining  Co.,  18  Pac.  772,  76  Cal.  578. 

868  Poppert  V.  Wright,  52  Mo.  App.  576. 

8ft»  North  V.  La  Flesh,  41  N.  W.  633,  73  Wis.  520. 
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complaint  itself  states  that  the  claimant  "entered  into  a  contract 
with  the  defendants,"  i.  e.  the  wife  and  the  husband,  the  complaint  is 
demurrable  as  ambiguous  and  uncertain.'*** 

A  material  variance  between  claim  and  petition,  in  describing  the 
property,  is  usually  fatal.*'*  Thus,  where  the  claim  described  the 
land  as  bounded  east  by  the  estate  on  the  corner  of  Buckingham  and 
a  new  street,  south  by  the  new  street,  and  north  and  west  by  other 
estates  of  the  same  owners,  and  the  petition  described  it  as  bounded 
north  by  Healey  street,  west  by  Buckingham  street,  and  south  and 
east  by  other  lands  of  the  same  owners,  it  was  held  that  there  could 
be  no  lien.***  In  a  Texas  case  a  petition  to  foreclose  a  mechanic's 
lien  alleged  that  the  owner  received  title  to  the  whole  of  a  certain 
block  by  one  conveyance,  admitted  that  it  was  divided  into  lots,  but 
only  by  imaginary  lines,  and  claimed  a  lien  on  the  whole  of  it. 
The  description  of  the  land  in  the  claim  filed  was,  **Lot  one  or  two 
of  block  sixty-six,"  and  the  affidavit  alleged  that  the  material  was 
furnished  to  erect  "the  house  on  lot  one  or  two,"  but  did  not  allege 
any  confusion  in  the  numbering  of  the  lots,  or  that  the  house  was  on 
a  particular  one.  It  was  held  that  the  petition  was  uncertain  and 
contradictory,  when  taken  with  the  claim,  and  that  a  demurrer  was 
properly  sustained.**'  The  complaint,  however,  is  not  obnoxious  to 
the  charge  of  variance  when  it  simply  adds  to  the  description  in  the 
claim,  without  contradicting  it.  Thus,  where  the  claim  describes 
several  "mining  claims,"  it  is  proper  for  the  complaint  to  add  to 
this  description  the  statement  that  said  claims  are  owned,  claimed, 
or  worked  by  the  same  i)erson  or  persons,  so  as  to  be  deemed  one 
mine,  for  the  purposes  of  the  miners'  lien  statute.***  So  the  com- 
plaint may  propt^'ly  state  the  county  in  which  the  land  lies,  although 
the  claim  is  silent  on  that  point.***  Where,  in  the  claim,  lot  9, 
and  the  brick  building  recently  erected  thereon,  were  by  mistake 

s«o  Palmer  v.  I^vigne.  37  Pac.  775,  104  Cal.  30. 

8«i  Joshua  Hendy  Mach.  Works  v.  Pacific  Cable  Const.  Co.,  33  Pac.  403,  24 
Or.  152;  Bristow  v.  Evans.  124  »lass.  548;  Lyon  v.  Logan  (Tex.  Sup.)  17  S.  W. 
I  264. 

I  S62  Bristow  V.  Evans,  124  Mass.  548. 

I  8«8  Lyon  V.  Logan  (Tex.  Sup.)  17  S.  W.  264. 

i  s«*  Rico  Reduction  &  Mining  Co.  v.  Musgrave,  23  Pac.  458,  14  Colo.  79. 

365  White  V.  Stanton,  13  N.  E.  48,  111  Ind.  540;    Cobum  v.  Stephens,  30  X.  E. 
132,  137  Ind.  683. 
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named,  instead  of  lot  11,  but  the  complaint  referred  to  the  mistake, 
and  alleged  that  the  only  building  built  for  or  owned  by  defendants 
was  on  lot  11,  instead  of  lot  9,  and  could  be  easily  identified  by  the 
description  in  the  claim,  it  was  held  that  the  complaint  was  good."* 
But  a  claim  of  lien  on  "part  of  lot  No.  110,"  and  the  improvements 
thereon,  on  a  city  plal?,  is  inoperative  and  void  as  a  lien  upon  any 
particular  piece  of  ground,  and  cannot  be  made  effective  as  such 
by  an  averment  that  it  was  intended  to  apply  to  such  particular 
part."^ 

§  561.  Immaterial  variances  between  the  comx)laint  and  the  claim 
are  disregarded  by  the  courta  Thus,  an  allegation  in  the  claim 
that  the  contractor  bought  plaintiff's  materials  both  as  contractor 
and  as  agent  for  the  owner,  and  an  allegation  in  the  complaint  that 
he  purchased  only  as  agent,  constitute  an  immaterial  variance,  which 
does  not  vitiate  the  pleading.'**  And,  conversely,  where  a  claim 
by  a  material  man,  addressed  to  the  owner  of  the  building,  asserts 
a  lien  "for  material  furnished  by  me  in  the  construction  of  said 
house,  at  your  special  instance  and  request,"  and  the  other  recitals 
show  that  the  material  was  furnished  for  the  owner's  building,  such 
claim  is  sufficient  to  sustain  a  suit  in  which  the  complaint  charges 
that  the  material  was  furnished  upon  a  contract  with  the  contractor 
to  which  the  owner  was  not  a  party.** •  A  complaint  for  materials 
furnished  a  contractor,  and  a  claim  for  materials  furnished  the  own- 
er, have  been  held  by  an  Indiana  court  not  to  constitute  a  material 
variance.*^*  Where  the  complaint  states  the  entire  amount  of  labor 
and  materials  furnished,  and  the  claim  only  states  the  balance  due, 
the  variance  is  immaterial.*^  ^  A  variance  between  the  claim  and 
the  petition,  as  to  the  time  the  debt  fell  due,  is  immaterial,  where 
the  statute  does  not  require  the  claim  to  state  that  fact.*^*  In  an 
action  to  enforce  a  mechanics  lien,  the  petition  alleged  the  furnish- 
ing and  laying  of  a  specified  number  of  "merchantable  bricks,  as  per 

s«tt  Newcomer  v.  Hutchings,  96  Ind.  119. 

««T  Irwin  V.  City  of  Crawfordsville,  72  Ind.  111. 

se»  Reed  v.  Norton,  26  Pac.  767,  27  Pac.  426,  and  90  Cal.  590. 

««•  Newbouse  v.  Morgan,  26  N.  E.  158,  127  Ind.  436. 

870  CJlaik  V.  Huey,  40  N.  B.  152.  12  Ind.  App.  224. 

8T1  Nicbols  V.  Culver,  51  Conn.  177. 

ST 3  Schroth  v.  Black,  50  111.  App.  168;  Badenocb  v.  Hoffman,  Id.  512. 
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brick  measurer's  measureuient/'  worth  a  certain  sum  per  thousand. 
The  claim  filed  was  for  furnishing  and  laying  the  same  number  of 
"merchantable  bricks,"  at  the  same  price.  It  was  held  that  the 
claim  was  to  be  construed  as  for  such  number  of  bricks  according 
to  "wall  measurement,"  as  prescribed  by  the  statute,  and  not  ac- 
cording to  actual  count,  and  that  there  was  ifo  variance  between  it 
and  the  petition.'"  Where  the  claim  does  not  affirmatively  show 
that  the  person  verifying  it  was  the  agent  of  the  claimant,  that 
fact  can  be  alleged  in  the  complaint.*^*  A  claim  showing  that  part 
of  the  materials  furnished  were  of  the  agreed  value  of  f2,585,  and 
part  of  the  reasonable  value  of  fllO,  is  not  inconsistent  with  a 
complaint  alleging  that  the  goods  were  of  the  agreed  and  reasonable 
value  of  f2,985.'^*  A  statutory  requirement  that  the  claim  shall 
state  the  name  of  the  owner  of  the  land  is  not  complied  with  by 
stating  the  name  only  in  the  complaint.'^"  But,  where  such  require- 
ment is  coupled  with  a  provision  that  no  error  in  stating  the  own- 
er's name  shall  impair  the  validity  of  the  lien,  an  error  in  stating 
such  name  in  the  claim  can  be  corrected  in  the  complaint  by  setting 
forth  the  mistake,  and  stating  the  true  name.'^^  Where  it  plainly 
appears  from  the  mechanic's  lien  claun,  and  the  petition  for  enforce- 
ment of  the  same,  when  construed  together,  what  the  respective  in- 
terests of  defendants  were,  there  is  no  fatal  variance  between 
them.^^* 

Defendant's  Pleading — ^Scire  Facias. 

§  5G2.  A  plea  of  nil  debet  to  a  scire  facias  to  enforce  a  mechanic's 
lien  should  be  treated  as  a  general  issue,  putting  the  mechanic  on 
proof  of  his  lieu.^"  Such  plea  does  not  preclude  the  defendant  from 
also  filing  a  special  plea  that  the  lien  claim  was  not  filed  in  apt 
time.'^®    Where  a  claim  filed  before  a  scire  facias  issues  shows  that 

87  8  Doyle  V.  Wurdeman,  35  Mo.  App.  330. 
874  Missouri  Valley  Lumber  Co.  v.  Weber,  43  Mo.  App.  179. 
876  BardweU  v.  Anderson,  32  Pac.  285,  13  Mont.  87. 

876  Malter  v.  Mining  CJo.,  2  Pac.  50,  18  Nev.  209;   Warren  t.  Qnade,  29  Pac 
827,  3  Wash.  St.  750. 
37  7  Leiegne  v.  Schwa rzler, «7  How.  Prac.  (N.  Y.)  130. 
87  8  Twitchell  V.  Devens,  45  Mo.  App.  283. 

879  Hicks  V.  Branton,  21  Ark.  186. 

880  Gamon  v.  Winslow,  1  Wkly.  Notes  Cas.  432. 
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the  debt  was  contracted  by  the  owner  with  the  plaintiff,  the  proper 
plea  is  non  assumpsit,  because  the  claim  would  show  a  contract  ex- 
press OP  implied  on  the  part  of  the  defendant.'**  Under  plea  of  non 
assumpsit  to  a  scire  facias  sur  mechanic's  lien,  defendant  may  show 
that  plaintiff  furnished  an  inferior  quality  of  goods;  that  being  an 
equitable  defense,  showing  partial  failure  of  consideration.***  On 
scire  facias  sur  lien,  as  in  assumpsit,  nonjoinder  of  plaintiffs  need 
not  be  pleaded  in  abatement,  but  may  be  taken  advantage  of  un- 
der the  general  issue.***  A  plea  of  nul  tiel  record  is  bad,  since  a 
mechanic's  lien  is  not  a  debt  of  record.'**  A  plea  of  prior  adjudi- 
cation must  show  that  the  prior  writ  was  for  the  same  cause  of 
action,  as  well  as  between  the  same  parties,  as  the  later  one.*** 
A  plea  of  payment  is  in  confession  and  avoidance.  It  therefore  ad- 
mits the  cause  of  action,  and  renders  proof  of  it  unnecessary.'** 
Under  such  plea,  advantage  cannot  be  taken  of  laches  in  filing  the 
claim,**^  or  of  formal  defects  in  the  claim  itself;***  but  a  claim 
which  asserts  a  lien  in  excess  of  the  statutory  right  is  materially 
defective,  so  that  the  defect  may  be  raised  under  a  plea  of  pay- 
ment.'** A  plea  of  payment  renders  admissible  proof  of  payment 
in  goods.'*®  In  an  action  to  enforce  the  lien  of  a  subcontractor,  an 
affidavit  of  defense  that  plaintiff  had  received  from  the  contractor 
a  sum  in  excess  of  the  amount  due  for  the  work  x)erformed,  as  meas- 
ured by  the  contract  price,  is  suflBcient.'**  On  scire  facias  or  other 
action  at  law  to  enforce  a  mechanic's  lien,  a  plea  denying  ownership 
of  the  property  is  bad,  since  nothing  can  be  affected  by  the  judg- 

581  Kees  v.  Kemey,  5  ISId.  419.     The  claim  here  stood  as  a  declaration. 

582  Blessing  v.  MUler,  102  Pa.  St.  45. 

S8S  Howard  v.  M'Kowen,  2  Browne  (Pa.)  150. 
8  84  Davis  V.  Church,  1  Watts  &  S.  (Pa.)  240. 
886  Hampton  v.  Broom,  1  Miles  (Pa.)  241. 

88e  Gllinger  v.  Kulp,  5  Watts  &  S.  (Pa.)  264;  Van  BiHIard's  Adm'rs  v.  Naoe, 
1  Grant,  Cas.  (Pa.)  233. 

387  Lewis  V.  Morgan,  11  Serg.  &  R.  (Pa.)  234. 

388  Lybrandt  v.  Eberly,  36  Pa.  St.  347;  St.  Clair  Coal  Co.  v.  Martz,  75  Pa.  St. 
384.  In  scire  facias  on  a  mechanic's  lien  the  sufficiency  of  the  lien  claim  on  its 
face  cannot  be  attacked  under  a  plea  of  nonassumpsit,  set-off,  and  payment 
with  leave.    Klinefelter  v.  Baum,  33  Atl.  582,  172  Pa.  St.  652. 

889  St  Clair  Coal  Co.  v.  Martz,  75  Pa.  St  384. 
390  lUchabaugh  v.  Dugan,  7  Pa.  St  394. 
8*1  Kee  V.  HUt,  33  Wkly.  Notes  CJas.  104. 
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ment  except  the  interests  of  the  parties  to  the  action. '•*  In  the 
Pennsylvania  practic*e  there  is  a  short  plea  of  "no  lien,"  which  was 
originally  held  to  be  merely  a  general  demurrer,*®^  but  was  after- 
wards held  not  to  be  a  demurrer,  but  to  raise  an  issue  of  fact'** 
Under  such  plea  no  question  as  to  the  sufficiency  of  the  lien  claim 
on  its  face  can  be  raised.'®"  A  plea  in  bar  alleging  that  the  time 
of  payment  has  not  yet  arrived  is  bad,  as  that  is  matter  of  abate- 
ment.^"' Where  the  statute  declares  that  when  the  amount  and 
value  of  the  materials  cannot  be  ascertained  except  by  measure- 
ment, or  when  the  work  was  done  under  a  contract  for  a  stipulated 
sum,  it  may  be  sufficient  for  the  claim  filed  to  state  the  times  of 
beginning  and  finishing  the  work,  and  the  aggregate  price,  it  is  held 
that,  to  a  claim  that  does  not  set  forth  itemized  dates,  a  plea  stat- 
ing that  the  work  was  not  done  under  a  contract  for  a  stipulated  sum, 
and  that  its  value  could  be  ascertained  otherwise  than  by  measure- 
ment, is  not  bad  for  duplicity,  since, the  two  denials  together  con- 
stitute but  one  defense.'®^  A  plea  which,  by  not  traversing,  admits, 
the  allegation  that  plaintiff  furnished  the  materials,  and  avers  that 
he  has  no  lien  on  that  account,  is  bad,  as  being  a  mere  denial  of  a  legal 
conclusion.'"® 

Affidavit  of  Defense. 

§  5G3.  Under  the  Pennsylvania  practice,  the  details  of  a  defend- 
ant's defense  are  presented  by  an  affidavit  of  defense,  and  there  are 
numerous  decisions  as  to  the  sufficiencv  of  such  affidavits  in  me- 
chanics'  lien  suits.  An  affidavit  of  defense  stating  that  the  defend- 
ant never  contracted  with  the  plaintiff  in  any  way  whatever  is 
defective,  since  there  might  be  a  lien  nevertheless.'""    An  affidavit 

«»2  Falconer  v.  Frazier,  7  Smedes  &  M.  (Miss.)  235;  Spare  v.  Walz,  15  Phila. 
(Pa.)  263;  Lelby  v.  Wilson,  40  Pa.  St.  63. 

i03  Hill  V.  McDoweU,  14  Pa.  St.  175;  McDowell  v.  Hill,  1  Phila.  (Pa.)  102. 
In  the  case  of  Snyder  v.  Kohler,  3  Wkly.  Notes  Cas.  156,  a  plea  of  "no  lien" 
was  held  bad. 

304  Lee  V.  Burke,  66  Pa.  St.  336. 

«»5  Lee  V.  Burke,  66  Pa.  St.  336;  McKelvey  v.  Jarvifi,  87  Pa.  St.  414. 

386  Campbell  v.  Scalfe,  1  Phila.  (Pa.)  187. 

387  Blair  V.  Singerly,  7  Phila.  (Pa.)  230. 
398  Campbell  v.  Scalfe,  1  Phila.  (Pa.)  187. 
^00  HiU  V.  Bramall,  1  Miles  (Pa.)  352. 
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of  defense  made  by  the  owner,  that  a  release  of  himself  had  been 
executed  and  delivered  to  the  contractor,  under  agreement  between 
the  owner  and  contractor,  and  at  request  of  the  contractor,  and  that 
after  exhibition  to  the  owner  the  name  of  the  claimant  was  struck 
off  without  the  owner's  knowledge,  was  held  bad  for  not  averring  a 
delivery  to,  or  to  the  use  of,  the  owner.*®**  An  affidavit  which  al- 
leges that  the  materials  furnished  by  the  plaintiff  were  not  furnished 
on  the  credit  of  the  land,  but  solely  ux>on  other  security,  states  a  good 
defense.*®^  Where  the  material  averment  in  a  mechanic's  claim, 
that  the  debt  was  contracted  by  the  wife,  is  traversed  by  the  joint 
affidavit  of  the  Husband  and  wife,  this  allegation  constitutes  on  its 
face  a  good  defense,  and  the  case  should  be  sent  to  the  jury.***^  An 
affidavit  of  defense  in  an  action  to  foreclose  a  mechanic's  lien,  which 
shows  that  the  building  has  not  been  completed  in  accordance  with 
the  contract  therefor,  in  various  particulars  specified,  and  that  noth- 
ing is  due  or  will  become  due  thereon  until  the  contract  is  fully  per- 
formed, and  also  that  the  bill  of  particulars  attached  to  the  claim 
is  indefinite  as  to  dates  and  amounts,  and  unintelligible  as  to  their 
connection  with  charges  made,  in  various  particulars  likewise  stated, 
presents  a  good  defense.****  An  affidavit  of  defense,  in  an  action  to 
enforce  against  a  building  its  apportioned  part  of  a  claim  for  which 
a  single  apportioned  lien  was  filed  against  several  buildings,  alleging 
that  the  materials  for  which  the  claim  was  filed  were  furnishM  more 
than  six  months  before  the  claim  was  filed,  presents  an  issue  for 
the  jury.****    An  affidavit  of  defense,  in  an  action  to  foreclose  a  me- 

400  WetherUl  v.  Harbert,  2  Pa.  St.  348. 

*oi  Barclay  v.  Walnwrlght,  86  Pa.  St.  191;  McDonald  v.  WUliams,  2  Leg. 
Gaz.  (Phila.)  121.  And  so  does  nn  affidavit  stating  that  plaintiff's  worlic  was 
done  solely  upon  defendant's  personal  credit,  and  not  upon  the  credit  of  the 
building.     Shrlver  v.  BirchaU,  2  Wkly.  Notes  Cas.  172. 

402  Stelnman  v.  Henderson,  94  Pa.  St.  313. 

*08  Murphy  v.  Cappeau,  23  Atl.  438,  147  Pa.  St.  45. 

404  Shannon  v.  Broadbent,  29  Atl.  865,  162  Pa.  St.  194.  In  a  suit  to  enforce 
liens  for  brick  furnished  a  contractor  for  the  erection  of  65  houses,  it  appeared 
that  there  were  two  apportioned  liens,— one  on  a  block  of  45  houses,  and  one  on 
a  block  of  20  houses,— and  that  the  lien  sought  to  be  enforced  was  tiled  only  on 
three  of  the  latter  houses.  The  last  date  in  the  bill  of  particulars  was  three 
days  less  than  six  months  before  the  lien  claim  was  filed.  It  was  held  that  an 
affidavit  of  defense  alleging  that  the  lien  claim  was  filed  more  than  six  months 
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chanic's  lien,  alleging  that  defendant  '^as  been  informed  and  verilj 
believes  and  expects  to  be  able  to  prove"  that  the  sum  for  which  the 
claim  was  filed  is  not  for  labor  done  by  plaintiff  on  the  hoose,  but 
is  for  a  general  balance  due  plaintiff  by  the  contractor  for  work 
on  certain  other  houses,  is  a  substantial  denial  with  sufficient  cir- 
cumstances of  plaintiff's  claim.*°' 

Demurrer. 

§  564.  When  the  complaint  or  petition  is  defective  on  its  face, 
the  defendant's  proper  pleading  is  a  demurrer.  Thus,  a  demurrer 
will  lie  where  the  complaint  does  not  allege  that  the  materials  for 
which  a  lien  is  asserted  were  used  in  the  construction  of  the  improve- 
ment, or  were  furnished  to  be  so  used;  ***•  where  there  is  a  material 
variance  between  the  complaint  and  the  copy  of  the  claim  filed  as 
an  exhibit;  **^^  where  the  complaint  does  not  state  a  contract  on 
which  a  mechanic's  lien  can  arise;  *°*  where  the  complaint  shows 
that  the  claim  was  filed  too  late,*®*  or  even  if  it  fails  to  shows  that 
it  was  filed  in  time;*^*  where  defendant  desires  to  test  the  con- 
stitutional itv  of  the  mechanic's  lien  act  under  which  the  suit  is 
brought;**^  where  the  complaint  fails  to  allege  that  statutory  no- 
tice of  the  lien  was  given  to  the  defendant;  ***  where  the  complaint 

shows  that  the  suit  was  not  begun  in  apt  time;*^'  where  the  com- 

• 

after  the  materials  were  furnished,  and  that  some,  if  not  all,  such  three  houses 
were  completed  more  than  six  months  prior  to  the  filing  of  such  bill,  pre- 
sented a  material  issue  of  fact,  and  was  sufficient  PhUadelphia  Brick  Ck>.  v. 
Johnson,  29  Atl.  804,  1G2  Pa.  St.  199. 

*o5  Hoffmaster  v.  Knupp,  15  Pa.  Co.  Ct.  R.  465. 

406  Tibbetts  v.  Moore,  23  Cal.  215. 

*0T  Fi-azer  v.  Barlow,  63  Cal.  71;  Palmer  v.  Lavigne,  37  Pac.  775,  104  Cal.  30. 

*08  Columbus  Mach.  Manuf'g  Co.  v.  Dorwin,  25  lU.  169;  Brown  v.  Lowell,  79 
in.  484;  Goulding  y.  Smith,  114  Mass.  487. 

«09  Rittenhouse  t.  Sable,  43  111.  App.  558;  Alesina  t.  Stock,  20  Pac.  642,  8 
Mont.  416. 

410  Hurlbert  v.  Basket  Works,  49  N.  W.  521,  47  Minn.  81;  Skyrme  v.  Mining 
Co.,  8  Nev.  219. 

411  Brien  v.  giay,  1  E.  D.  Smith  (N.  Y.)  (M9. 

412  JNloore  V.  Railway  Co.,  17  S.  E.  152,  112  N.  O.  236. 

413  Phillips  V.  Roberts,  26  W.  Va.  783;  Rittenhouse  v.  Sable,  43  lU.  App.  558. 
But  in  McNeal  Pipe  &  Foundry  Co.  v.  BuUock,  38  Fed.  565,  it  is  said  that  this 
df'feuse  should  be  raised  by  plea,  and  not  by  demuiTer. 

(584) 


Ch.   15)  SUIT  TO    FORECLOSE    LIEN.  §   564 

plaint  does  not  state  facts  constituting  a  cause  of  action;***  where 
it  shows  that  the  plaintiff  has  no  lien;**"  and  generally  when  the 
defendant  desires  to  raise  a  question  of  law  involving  the  validity 
of  the  lien.**'  The  objection  that  the  petition  does  not  fully  set 
forth  the  contract  should  be  taken  by  special  demurrer.**^  Where 
a  complaint  to  foreclose  a  mechanic's  lien  does  not  allege  that  the 
material  was  furnished  with  the  owner's  consent,  such  consent  will 
not  be  presumed  on  demurrer.***  In  Indiana  the  rule  is  that  where 
there  is  a  personal  liability,  to  which  the  lien  is  auxiliary  or  col- 
lateral, the  remedy,  in  case  the  complaint  does  not  allege  the  facts 
necessary  to  be  shown  to  enforce  the  lien,  is  by  a  motion  to  strike 
out  so  much  of  the  complaint  as  refers  to  the  lien;***  but  if 
there  is  no  personal  liability,  and  the  entire  right  of  action  de- 
pends upon  the  validity  of  the  lien,  the  sufficiency  of  the  complaint 
is  to  be  tested  by  demurrer.*^®  And  in  Nebraska  a  petition  in  an 
action  to  enforce  a  mechanic's  lien  which  is  insufficient  for  that 
purpose,  but  is  good  in  an  action  for  goods  sold  and  delivered,  is 
good  on  general  demurrer.***  As  a  general  rule,  a  complaint  or  pe- 
tition is  demurrable  if  it  sets  out  a  copy  of  the  claim  which  on  its 
face  is  insufficient,***  but  it  has  been  held  in  Arkansas  that  it  can- 
not be  claimed  in  support  of  a  demurrer  to  a  complaint  in  an  action 

41*  Doughty  V.  Devlin,  1  E.  D.  Smith  (N.  Y.)  625. 

«i6  Coddlngton  v.  Beebe,  29  N.  J.  Law,  550. 

*i«  SchoU  V.  Gerhab,  93  Pa.  St.  346. 

«iT  Gouldlng  V.  Smith,  114  Mass.  487. 

*i«  Cross  V.  Tscharnig,  39  Pac.  540,  27  Or.  49. 

«!•  Bouigette  v.  Hublnger,  30  Ind.  296;  O'Halloran  v.  Leachey,  39  Ind.  150; 
Uill  V.  Braden,  54  Ind.  72;  Rankin  v.  Walker,  65  Ind.  222;  Lawton  v.  Case, 
73  Ind.  60;  FaneU  v.  Manufacturing  Co.,  40  N.  E.  25,  12  Ind.  App.  326.  The 
theory  on  which  these  cases  ai'e  decided  Is  that,  after  striking  out  the  defective 
aUegatlons.  enough  wUl  remain  to  entitle  the  plaintiff  to  a  money  Judgment. 

*a«  Lawton  v.  Case,  73  Ind.  60;  City  of  CrawfordsvlUe  v.  Barr,  65  Ind.  367. 

4*1  Griggs  V.  Le  Poldevln,  9  N.  W.  557,  11  Neb.  385. 

*2«  Minor  v.  Marshall  (N.  M.)  27  Pac.  481;  Stubbs  v.  Railway  Co.,  22  N.  W. 
654,  65  Iowa,  513;  City  of  CrawfordsvUle  v.  Barr,  65  Ind.  367;  Townsley  v. 
Baldwin,  IS  Ont.  403.  The  objection  to  the  Introduction  of  a  claim  in  evidence 
"because  there  is  nothing  therein  which  operates  as  a  notice  to  defendants  of 
the  materials,  and  value  thereof,  which  were  furnished  for  said  building," 
raises  a  question  of  law  as  to  the  sutticiency  of  ^he  claim,  and  should  have  been 
raised  by  demurrer.     Bardwell  v.  Anderson,  32  Pac.  285,  13  Mont  87. 

(585) 


§   565  MECHANICS'    LIENS.  (Ch.   15 

to  enforce  a  subcontractor's  lien  that  the  claim  on  which  the  lien 
is  based  is  insufficient;  for  the  claim  cannot  be  reached  by  de- 
murrer, and  its  sufficiency  is  therefore  not  before  the  court  for  con- 
sideration. *^'^  And  in  California,  where  a  claim  which  states  that 
the  claimant  subcontracted  to  do  the  painting  on  a  certain  building 
is  made  a  part  of  the  complaint,  such  complaint  is  not  obnoxious  to  a 
general  demurrer  on  the  ground  that  the  claim  failed  to  set  out  the 
plans  and  specifications  of  the  original  contract*** 

§  565.  A  bill  to  enforce  a  mechanic's  lien  is  not  demurrable  for 
failure  to  show  that  the  principal  defendant  was  given  an  oppor- 
tunity to  pay  the  debt  after  it  accrued,  and  before  the  bill  was 
filed.** "^  The  fact  that  a  bill  to  enforce  a  mechanic's  lien  shows 
that  the  improvement  belongs  to  one  person,  and  the  land  to  others, 
all  of  whom  are  made  parties,  does  not  render  the  bill  demurrable.*** 
A  petition  for  a  mechanic's  lien  is  not  obnoxious  to  a  demurrer  be- 
cause it  avers  that  material  was  furnished  to  two  persons,  to  erect 
a  building  on  the  land  of  one.**^  A  complaint  which  avers  that 
plaintiff  performed  labor  upon  and  furnished  materials  for  the  build- 
ing under  a  contract  w^^ith  defendant,  but  makes  no  reference  to  a 
principal  contractor  or  other  lienor,  is  not  demurrable  for  defect  of 
parties.***  The  insertion  in  the  caption  of  the  bill,  after  the  com- 
plainant's name,  of  the  words  "to  the  use  of  M.,"  does  not  render 
the  bill  demurrable  for  want  of  proper  parties,  since  the  caption  is 
no  part  of  a  bill  in  chancery.**®  A  complaint  which  alleges  in  gen- 
eral terms  that  the  claim  was  filed  within  six  months  after  the  last 
item  furnished  is  not  demurrable  because  it  does  not  give  the  date 
of  such  item.**®  Under  a  statute  making  a  contract  with  the  own- 
er of  the  ground  on  which  a  building  or  other  improvement  is  con- 
structed essential  to  the  establishment  of  a  mechanic's  lien  in  favor 

428  McFadden  v.  Stark,  22  S.  W.  884,  58  Ark.  7. 
424  Slight  V.  Patton,  HI  Pac.  248,  96  Cal.  384. 

426  steel  Brick-Siding  Co.  v.  Muskegon  Machine  &  Foundry  Co.,  57  N.  W. 
817,  98  Mich.  616. 

426  Post  V.  Miles  (N.  M.)  34  Pac.  586* 

427  Roach  V.  Chapin,  27  111.  194. 

4  28  Frederickson  v.  Riobsam,  40  N.  W.  501,  72  Wis.  587. 

429  Spalding  v.  Dodge,  6  Mackey,  289. 

430WUler  V.  Bergenthal,  7  N.,W.  352,  50  Wis.  474.     It  is  intimated  In  thl» 
case  that  a  motion  to  make  the  complaint  more  definite  would  lie. 
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of  a  subcontractor,  it  has  been  held,  in  an  action  to  enforce  a  sub- 
contractor's lien,  that  where  the  only  allusion  in  the  complaint  to 
a  contract  with  the  o^Cner  was  contained  in  the  words,  "who  had 
contracted  with  his  co-defendants  to  construct  said  building,"  the 
complaint -was  indefinite,  but  that  the  defect  could  not  be  taken  ad- 
vantage of  by  demurrer,  but  only  by  motion  to  make  more  definite 
and  certain.**^  In  a  New  York  case  the  complaint  alleged  all  the 
facts  necessary  in  an  action  to  foreclose  a  mechanic's  lien,  and,  in 
addition,  the  filing  by  a  defendant,  one  of  the  contractors  for  the 
building,  of  his  bond  "for  twice  the  amount  of  plaintiffs'  claim  or 
lien  herein."  The  court  held  that  this  did  not  show  that  the  prop- 
erty or  the  owner  was  relieved  from  the  lien,  under  a  statute  requir- 
ing the  amount  of  the  bond  to  discharge  such  a  lien  to  be  fixed 
by  the  court,  and  an  order  to  be  made,  on  approval  of  the  bond,  dis- 
charging the  lien;  and  therefore  a  demurrer  to  the  complaint,  by 
the  owner  of  the  property,  on  the  ground  that  no  cause  of  action 
was  stated  as  against  her,  must  be  overruled.^*^ 

Answer. 

§  566.  A  defendant  who  wishes  to  contest  the  plaintiff's  right 
to  a  lien  for  reasons  not  appearing  on  the  face  of  the  plaintiff's  plead- 
ing should  file  an  answer.  The  answer  is  necessary  in  order  to 
form  a  proper  issue.*''  If  no  answer  is  filed  the  defendant  may  be 
defaulted.***  And  in  such  case  it  is  proper  to  allow  the  petitioner 
a  lien  for  the  full  amount  due  him  under  his  contract,  although  he 
admits  in  open  court  that  he  is  indebted  to  the  defendant  upon  an- 
other account.*"*  Where  a  petition  to  foreclose  a  mechanic's  lien 
declares  upon  an  account,  and  states  that  the  account  was  closed 
by  a  note  "herewith  filed,"  the  fact  that  the  note  is  not  so  filed  does 
not  excuse  the  defendant  from  answering,  since  the  note  is  not  the 
foundation  of  the  suit.***  In  Rhode  Island,  however,  under  a  stat- 
ute simply  requiring  the  defendant  to  appear  and  show  cause  against 
the  lien,  it  has  been  held  that  a  plea  and  answer  filed  to  a  petition 

481  McFadden  v.  Stark,  22  S.  W.  884,  58  Ark.  7. 

482  Copley  V.  Hay  (Com.  PI.)  12  N.  Y.  Supp.  277. 

4«»  Roberts  v.  Miller,  32  Mich.  281).     4«4  Thielmann  v.  Bnrg,  73  111.  203. 
4»5  Frelbroth  v.  Mann,  70  111.  523.  488  HiU  v.  Meyer,  47  Mo.  585. 
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in  equity  to  enforce  a  lien  under  the  mechanic's  lien  law  will,  upon 
motion  of  the  petitioner,  be  ordered  to  be  stricken  out  or  taken  off 
the  file;  the  purpose  of  the  statute  in  authorizing  the  petitioner  to 
proceed  in  this  way  being  to  give  him  a  summary  remedy,  without 
the  incumbrance  and  delay  of  formal  pleadings  in  defeiise.*'^  By 
answering  to  the  merits  the  defendant  waives  the  right  to  object 
that  the  allegations  of  the  petition  are  informal,*'*  that  plaintiff 
failed  to  serve  a  bill  of  particulars,*'®  and  that  the  service  of  process 
was  irregular.**® 

§  567.  Where  pleadings  in  mechanics'  lien  ca^es  are  governed  by 
the  rules  of  chancery  practice,  a  sworn  answer,  unless  oath  is  waived, 
is  evidence  as  in  other  chancery  suits.**^  If  an  owner  of  a  building, 
against  whom  an  action  is  brought  to  enforce  a  mechanic's  lien  there- 
on, by  a  party  furnishing  materials  therefor  to  the  contractor,  de- 
sires to  avail  himself  of  a  breach  of  the  contract  by  the  latter,  he 
must  make  it  a  part  of  his  defense  by  proper  averments  In  his  an- 
swer.*** In  an  action  to  enforce  a  mechanic's  lien,  defendant  may 
deny,  on  information  and  belief,  the  recording  of  the  lien  claim.**' 
And  where  the  complaint  in  a  suit  to  foreclose  a  mechanic's  lien 
allejres  that  the  claim  for  a  lien  was  duly  recorded,  and  states  its 
contents  substantially  in  the  language  of  the  statute  requiring  such 
claim,  but  the  claim  as  recorded  was  inartiflcially  drawn,  and  not  in 
the  language  of  the  complaint,  a  denial  in  the  answer  that  the  claim 
contains  the  necessary  averments  is  sufficient  to  raise  an  issue  as 
to  the  alleged  claim,  though  such  denial  is  made  on  information  and 
belief.***  Where  subcontractors  have  guarantied  the  contractor's 
performance,  his  failure  to  perform  and  the  guaranty  must  be  spe- 
cially pleaded  to  an  action  by  the  subcontractors  to  enforce  their 

437  Burlingame  v.  Emerson,  5  R.  I.  62. 

*8  8  Pomeroy  v.  Lumber  Co.,  44  N.  W.  730,  33  Neb.  240;  Id.,  49  N.  W.  1131, 
33  Neb.  243. 

*39  Norcott  V.  Baptist  Clinrch,  8  Hun  (N.  Y.)  039. 

4*0  Oliver  v.  Fowler,  22  S.  C.  534. 

4*1  Kimball  v.  Cook,  1  Oilman  (Dl.)  423;  Garrett  v.  Stevenson,  3  Oilman  (lU.) 
267;  Morrison  v.  Stewart,  24  lU.  24;  Martine  v.  Nelson,  51  lU.  422;  Flsn  v. 
S tubbings,  65  111.  492;   Tracy  v.  Rogers,  09  Dl,  662, 

44  2  Blethen  v.  Blake,  44  Cal.  117.  , 

44  8  Cowie  V.  Ahrenstedt,  25  Pac.  468,  1  Wash.  St.  416. 

4*4  Hagman  v.  WiUiams,  25  Pac.  1111,  88  CaL  146. 
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lien,  if  the  defendant  wishes  to  rely  on  such  failure  as  a  defense.**'^ 
An  allegation  of  demand  of  payment  should  be  specially  traversed.*** 
It  is  no  answer  to  a  suit  brought  to  enforce  the  mechanic's  lien  that 
the  defendant  is  not  owner  at  the  time  of  suit.  He  may  have  been 
so  when  the  lien  attached.**^  To  a  complaint  to  foreclose  a  lien 
for  materials  furnished  a  contractor  employed  by  defendant,  an  an- 
swer that  the  improvement  was  made  by  order  of  defendant's  hus- 
band, and  without  her  written  consent,  is  insufficient.***  In  a  Mon- 
tana case  the  complaint  alleged  a  contract  between  the  principal  con- 
tractor and  defendant,  the  owner;  a  subcontract  between  the  prin- 
cipal contractor  and  plaintiff;  the  performance  of  the  subcontract 
by  plaintiff;  the  reasonable  value  of  the  services  and  materials  fur- 
nished; the  nonpayment  of  a  portion  of  the  sum  thus  due;  and  the 
filing  of  the  lien.  The  answer  denied  defendant's  indebtedness  to 
plaintiff,  and  that  plaintiff  had  any  lien.  The  court  held  that  such 
denials  were  conclusions  of  law,  which  did  not  raise  any  issues  of 
fact.**'  The  defense  that  the  premises  are  a  homestead  must  be 
set  up  in  the  answer,  or  it  is  waived.**® 

§  568.  In  an  action  by  a  subcontractor,  an  answer  alleging  that 
the  plaintiff  could  have  collected  his  debt  from  the  contractor,  but 
that  instead  of  doing  so  he  assisted  the  contractor  to  dispose  of  his 
property  after  the  defendant  had  paid  the  contractor  in  full,  pre- 
sents no  defense  under  a  statute  giving  subcontractors  liens  regard- 
less of  the  state  of  accounts  between  owner  and  contractor.*.'*^  In 
a  case  in  Nebraska  the  plaintiff  alleged  that  he  furnished  materials^ 
between  named  dates,  under  a  verbal  contract,  and  that  he  filed 
within  four  months  a  claim  for  a  lien.  Defendant  admitted  that 
materials  were  purchased  by  him,  but  alleged  that  he  was  indebt- 

4*5  KeUey  v.  Plover,  36  Pac.  1020,  103  Cal.  35. 
44 «  Langston  v.  Anderson,  69  Ga.  65. 

447  Ainsworth  v.  Atkinson,  14  Ind.  538. 

448  Neeley  v.  Seailgbt,  15  N.  E.  598,  113  Ind.  316. 
440  Merrlgan  v.  EngUsb,  22  Pac.  454,  9  Mont  113. 

450  Oakley  v.  Van  Noppen,  95  N.  C.  60.  But  in  Texas,  under  a  general  denial^ 
a  mechanic's  lien  may  be  defeated  by  sliowing  tliat  the  land  was  a  business 
homestead,  and  tliat  the  contract  fixing  the  lien  was  not  signed  and  acknowl- 
edged hy  the  owner's  wife.  Security  Mortgage  &  Trust  Co.  v.  Caruthers  (Tex. 
Civ.  App.)  32  S.  W.  837. 

461  Andis  V.  Davis,  63  Ind.  17. 
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<?d  in  a  less  amount  than  that  claimed,  and  that  the  claim  was  not 
filed  within  four  months,  as  the  last  item  was  "not  included  in  any 
estimate  or  bill  of  materials  furnished  to  or  ordered  by"  him.    Plain- 
tiff's reply  was  a  general  denial.    It  was  held  that,  no  facts  hav- 
ing been  alleged  by  defendant  to  show  that  the  materials  were  fur- 
nished under  separate  contracts,  his  answer  was  insufficient.*"*    An 
allegation  that  the  property  is  not  liable  to  the  debt  raises  no  issue 
as  to  the  title.**'*    In  New  York  it  has  been  held  that  an  answer 
alleging  that  the  agreed  price  was  payable  by  installments,  and  that 
the  claim  of  lien  was  not  filed  within  six  months  after  the  first  in- 
stallment became  due,  and  that  there  was  an  action  at  law  pend- 
ing to  recover  the  same  amount,  cannot  be  stricken  out,  on  motion, 
as  being  irrelevant  or  frivolous,  although  it  might  be  open  to  de- 
murrer.**^*   In  an  action  by  a  subcontractor  to  enforce  a  mechanic's 
lien  for  work  done  prior  to  the  abandonment  of  the  contract  by  the 
contractor,  the  owners'  answer,  that,  before  they  had  notice  of  plain- 
tiff's account,  the  contractors  had  abandoned'  the  contract,  and  de- 
fendants had  paid  them  more  than  the  materials  furnished  and  work 
done  were  worth,  and  more  than  the  proper  proportion  of  the  same 
under  the  contract,  and  that  the  amount  they  were  obliged  to  pay 
for  the  completion  of  the  building  was  more  than  the  balance  of  the 
contract  price,  presents  a  good  defense.***"    It  has  been  held  in  Wash- 
ington that  where  the  complaint  alleged  that  by  the  contract  pay- 
ment was  to  be  made  by  a  certain  time,  but  not  that  the  work  was 
to  be  completed  by  that  time,  or  that  the  payment  of  the  price  was 
contingent  thereon,  a  denial  in  the  answer  of  the  completion  of  the 
work  was  not  material,  since  the  defendant  might  have  agreed  to 
make  the  payment  in  advance.*"*     An  allegation  in  the  answer  that 

462  Gray  v.  Elbllng,  53  N.  W.  68,  35  Neb.  278. 

453  CorneU  v.  Matthews,  27  N.  J.  Law,  522. 

4  64  Webb  V.  Van  Zandt,  16  Abb.  Prac.  (N.  Y.)  190. 

4B5  Dudley  v.  Jones,  14  S.  W.  335,  77  Tex.  GO. 

4  56  Rourk  V.  Miller,  27  Pac.  1029,  3  Wash.  St.  73.  It  has  also  been  hdd  in 
this  state  that  where,  in  an  action  to  foreclose  a  mechanic's  lien,  the  complaint 
alleged— First,  that  the  plaintiff  contracted  to  furnish  certain  work  and  mate- 
rials, for  which  the  defendant  was  to  pay  him  |550;  and,  second,  that  the 
plaintiff  had  performed  the  contract,  but  that  the  defendant  had  only  paid 
$375,— an  allegation  in  the  answer  that  the  contract  price  waa  "|450,  and  not 
$550,  as  stated  in  said  second  paragraph,"  should  hare  been  construed,  al- 
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the  plaintiff  waived  his  lien  is  not  a  counterclaim,  and  must  there- 
fore be  proved,  under  the  code  practice,  even  though  no  reply  is 
filed.*^^  An  answer  in  the  form  of  a  general  denial  puts  in  issue  only 
issuable  facts,  and  therefore  does  not  amount  to  a  disclaimer.**' 
In  Ck)nnecticut  a  general  denial  in  a  suit  to  foreclose  a  lien  on  land 
of  a  married  woman  does  not  put  in  issue  the  question  whether  the 
land  was,  or  was  not,  purchased  with  the  earnings  of  the  wife  dur- 
ing coverture,  and  after  the  passing  of  the  act  of  1850,  securing  to 
married  women  real  estate  acquired  by  their  personal  services  and 
conveyed  to  them  during  coverture.**^®  In  an  action  by  a  material 
man  in  the  second  degree,  a  general  denial  by  the  owner  raises  the 
question  whether  the  building  was  finished  according  to  contract.*'*^ 
§  569.  A  defendant  who  is  alleged  to  have  some  interest  in  the 
land  subordinate  to  the  lien  must  set  out  his  title  in  his  answer, 
or  he  will  be  presumed  to  have  none.*'^  He  should  set  out  the 
deed  or  convej-ance  under  which  he  claims,**^  or  the  judgment  and 
execution  under  which  he  purchased.**^  It  has  been  held,  however, 
that  a  plea  that  the  defendant  was  the  true  and  ostensible  owner  of 
the  property  at  the  time  of  the  alleged  repairs,  and  that  he  never 
authorized  the  repairs  to  be  made,  is  a  good  plea  in  bar.*®*  In  an 
action  by  a  subcontractor,  to  enforce  a  mechanic's  lien,  the  con- 
tractor, not  the  owner  of  the  building,  is  the  principal  debtor,  and 
the  contractor  may  therefore  plead  in  set-off  in  such  action  a  de- 
mand due  him  from  the  plaintiff.***^  But  in  such  suit  the  owner 
may  also  set  off  damages  received  from  failure  of  the  original  con- 

tbough  the  contract  was  set  up  in  the  first  paragraph,  and  only  alluded  to  in 
the  second,  as  amounting  to  a  denial  tliat  the  contract  price  exceeded  $450,  and 
vras  good  for  this  purpose  on  a  motion  for  judgment  upon  the  pleadings.  Bourk 
V.  Miller,  27  l»ac.  1029,  3  Wash.  St.  73. 

*57  White  V.  Dumpke,  45  Wis.  454. 

45S  Elder  v.  Spinks,  53  Cal.  293;  South  Omaha  Lumber  Co.  v.  Central  Inv. 
Co.,  40  N.  W.  429,  32  Neb.  529. 

*B»  Fitch  V.  Baker,  23  Conn.  563. 

4S0  McGuire  v.  Quintana,  52  Cal.  427. 

4«i  Ferry  v.  Moore,  18  IlL  App.  135. 

4*2  Loring  v.  Flora,  24  Ark.  151. 

403  McCullough  V.  Caldwell,  5  Ark.  237. 

*«*  Galbreath  v.  Davidson,  25  Ark.  490. 

4«5We8C0tt  V.  Bridwell,  40  Mo.  146. 
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tractor  to  complete  the  building  in  the  required  time,  without  hav- 
ing filed  a  cross  bill,  whore  the  statute  gives  a  subcontractor  a  lien 
only  to  the  extent  of  the  owner's  indebtedness  to  the  original  con- 
tractor.*** An  answer  in  proceedings  to  enforce  a  mechanic's  lien 
may  set  up  a  special  contract,  and  assign  breaches  thereof,  and  claim 
damages  therefor,  if  it  proposes  to  adjust  all  the  equities  between  the 
parties  by  allowing  the  plaintiff  the  value  of  his  work  and  materials, 
though  performed  and  furnished  under  a  special  contract  not  com- 
pleted/*^ In  the  District  of  Columbia  a  cross  bill  for  damages  for 
defective  work  cannot  be  filed  in  a  suit  to  enforce  a  mechanic's  lien, 
but  the  court  may  reserve  to  defendant  the  right  to  proceed  at  law, 
iind  to  that  end,  if  need  be,  may  enjoin  the  lienor  to  plead  limita- 
tions.**® Cross  bills,  and  answers  in  the  nature  of  cross  bills,  to  en- 
force mechanics'  liens  in  favor  of  the  defendants,  will  be  treated  of 
in  a  subsequent  section.**' 

§  570.  T\Tiere  defendants  admit  in  their  answer  that  they  are 
owners  of  the  property,  they  will  be  so  regarded  on  appeal,  though 
the  facts  in  the  findings  show  that  their  interest  was  held  merely  for 
security  of  money.*^*  And  a  defendant  who  answers,  admitting  the 
contract  charged  in  the  bill,  but  claiming  damages  for  defective 
work,  waives  the  objection  that  the  lien  was  lost  by  laches.*^*  In 
an  action  against  the  owners  of  premises  to  foreclose  a  lien  for 
material  furnished  the  contractor,  the  failure  of  the  petition  to  al- 
lege that  at  the  time  of  the  service  of  the  notice  of  lien  defendants 
were  indebted  to  the  contractor  is  cured  by  an  admission  in  the 
answer  that  defendants  are  indebted  to  the  contractor  in  a  greater 
«$um  than  the  demand  of  plaintiffs.*^^  And  it  is  held  in  Missouri 
that  the  omission  from  a  petition  in  an  action  to  enforce  a  lien  for 
materials  of  the  allegation  that  the  materials  went  into  the  con- 
struction of  the  improvement  is  cured  by  the  averment  of  the  answer 
that  the  materials  were  not  used  in  the  construction  of  the  build- 

*««  Julin  V.  Manufacturing  Co.,  54  111.  App.  46p. 
*67  Koempel  v.  Sbaw,  13  Minn.  488  (Gil.  451). 
468  Brown  v.  Boker,  20  D.  C.  99.    See  post,  §  574. 
*«e  See  post,  §  572. 

*70  Goss  V.  Helbing,  19  Tac.  277,  77  Cal.  190. 
*7i  Brown  v.  Jacobi,  10  Heisk.  (Tenn.)  335. 
472  Mills  V.  raul  (Tex.  Olv.  App.)  30  S.  W.  558. 
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ing.**^^  In  an  action  to  enforce  a  mechanic's  lien,  the  omission  in 
the  contract  to  describe  the  land  on  which  the  house  was  built  is 
overcome  by  allegations  in  the  answer  that  whatever  contract  was 
made  was  with  reference  to  the  lots  owned  by  defendant.*''*  A 
statement  in  the  answer  that  the  materials  were  "used  in  the  con- 
struction of  defendant's  church  as  set  forth  in  the  petition"  is  an 
admission  of  the  defendant's  ownership  of  the  property  as  alleged  in 
the  petition;*^**  and,  where  the  petition  alleges  the  delivery  of  a 
specified  quantity  of  lime,  an  answer  stating  that  "the  lime  in  ques- 
tion" was  delivered  is  an  admission  as  to  the  quantity  of  lime  al- 
leged in  the  petition.*^®  But  in  an  action  for  work  and  materials 
furnished  for  a  building,  where  defendant  sets  up  a  special  contract 
for  its  erection  according  to  certain  plans  and  specifications,  an  aver- 
ment in  the  answer  as  to  filing  the  contract  in  the  recorder's  office, 
that  "the  said  agi^eement  was  filed  in  the  office  of  the  county  record- 
er," as  required  by  the  statute,  is  not  an  averment  that  the  plans 
and  specifications  were  filed.*"  The  failure  to  allege  in  a  com- 
plaint by  a  subcontractor  that  there  was  something  due  from  the 
owner  to  the  contractor  may  be  cured  by  the  owner's  answer  ad- 
mitting a  certain  sum  to  be  due.*^*  In  an  action  to  foreclose  a  la- 
borer's lien,  the  complaint  alleged  that  on  July  6,  1891,  defendant 
owed  the  contractor,  for  repairs  on  his  house,  money  sufficient  to  pay 
plaintiff's  claim  for  work  done  on  the  house  for  the  contractor. 
Defendant  answered  that  the  contractor  agreed  to  take  his  pay  in 
land,  to  be  conveyed  when  the  contractor  paid  him  f25  borrowed 
money,  and  that  he  owed  the  contractor  nothing  on  July  6,  1891,  or 
at  any  time,  under  said  contract.  The  court  held  that  the  answer 
denied  only  that  any  sum  of  money  was  due  under  the  contract.*^® 

*7s  Grace  v.  Nesbltt,  18  S.  W.  1118.  109  Mo.  9.     This  is  on  the  theory  that 
such  denial  raised  an  issue  on  that  point. 
47*  Burns  v.  Lane,  23  111.  App.  504. 
475  Boude  v.  Methodist  Episcopal  Church,  47  Iowa,  705. 
47«  Id. 

47  7  Holland  v.  WUson,  18  Pac.  412,  76  Cal.  434. 
478  Spangler  v.  Green  (Colo.  Sup.)  42  Pac.  674. 
47  9  Schniid  y.  Busch,  31  Pac.  893,  97  Cal.  184. 
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Replication. 

§  571.  Whether  any  further  pleading  is  required  from  the  plain- 
tiff after  the  filing  of  an  answer  varies  according  to  the  system  of 
practice  in  force  in  the  state  wherein  the  suit  is  brought.  In  Illi- 
nois a  general  replication  is  required.*^®  If  no  replication  is  filed 
after  notice  of  answer,  the  defendant  may  have  the  case  set  dow^n 
for  hearing  on  bill  and  answer;*®^  and  it  is  reversible  error  to  pro- 
ceed to  trial  over  the  defendant's  objection,  in  the  absence  of  any 
replication.*®*  A  special  replication  is  not  admissible  in  Illinois,*^' 
and  the  need  of  even  a  general  replication  may  be  waived  by  failing 
to  serve  notice  of  filing  the  answer.*®*  In  West  Virginia  a  claim 
for  recoupment  in  the  answer  on  the  ground  that  the  work  was 
badly  done  does  not  make  such  answer  one  setting  up  new  matter 
calling  for  affirmative  relief,  and  no  special  reply  thereto  is  nec- 
essary; but  such  claim  is  only  matter  of  defense  to  the  bill,  and  is 
mot  by  a  general  replication.*®*  In  Minnesota  all  the  allegations 
of  the  answer  are  taken  to  be  controverted,  without  the  interposition 
of  a  reply.*®*  In  an  action  in  Montana  to  foreclose  a  mechanic's 
lien  for  materials  furnished  in  the  erection  of  depot  buildings  for  a 
railroad  company,  the  complaint  alleged  that  the  land  sought  to  be 
subjected  to  the  lien  was  **appurtenant  and  necessary  to  the  con- 
venient and  ordinary  use  of  the  depot  buildings  and  appurtenances.'' 
Defendant  answered,  alleging  that  it  had  long  since  had  its  road  in 
operation,  that  the  land  in  question  became  part  of  its  property  long 
before  the  erection  of  the  depot  buildings,  and  that  it  was  incident 
to  its  franchise,  and  indispensable  to  the  operation  of  its  road.  It 
was  held  that  this  allegation  was  not  admitted  by  the  complaint,  and 
that  it  was  eiTor  to  strike  out  a  replication  denying  it.*®^    Where 

*8o  Culver  V.  ElweU,  73  111.  naS;   Liniifiiijeyer  v.  MiUer,  70  lU.  244. 
4  81  Linnemeyer  v.  Miller,  70  111.  244. 
482  Culver  V.  ElweU,  73  111.  538. 
488  Shaeflfer  v.  Weod.  8  HI.  511. 
484  Person  V.  Smith,  30  111.  App.  103. 
486  Foutty  V.  Poar,  12  S.  E.  1096,  35  W.  Va.  70. 

486  Bruce  v.  Lenuon,  54  N.  W.  739,  52  Minn.  547;  Johnson  v.  Lau,  60  N.  W. 
342,  58  Minn.  508. 
48T  Helena  Lumber  Co.  y.  Montana  Cent.  R.  Co.,  24  Pac.  702,  10  Mont.  SI. 
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damages  are  claimed  by  the  defendant,  in  his  answer,  for  a  failure 
to  complete  the  buildings  in  the  time  specified,  the  plaintiff,  in  his 
reply,  may  allege  that  the  delay  was  caused  by  certain  acts  of  the 
defendant  (stating  them),  and  not  by  the  fault  of  the  plaintiff.*** 
In  an  action  to  foreclose  a  mechanic's  lien,  the  defendant  pleaded 
payment,  and  set  out  certain  checks,  etc.,  to  support  his  plea.  The 
plaintiff,  in  his  reply,  alleged  that  f  150  of  the  amount  so  paid  was 
for  extra  work  (describing  it),  which  had  been  performed  on  the  build- 
ing by  the  plaintiff  at  the  defendant's  request.  It  was  held  that  a 
motion  to  strike  this  allegation  out  of  the  reply  was  properly  over- 
ruled.*®^ 

Cross  Petitions. 

§  572.  Upon  suit  brought  to  enforce  one  mechanic's  lien  upon 
land  that  is  subject  to  several  such  liens,  the  other  claimants  need 
not  bring  separate  suits  to  enforce  their  rights.*'^®  ^  If  they  are  made 
defendants  in  the  suit,  they  may  plead  and  prove  their  liens;  and, 
if  they  were  not  originally  defendants,  they  may  be  made  parties  on 
their  own  application.  The  general  rule  of  equity  pleading  is  that 
a  defendant  cannot  obtain  affirmative  relief  unless  he  files  a  cross 
bill,  but  this  rule  has  been  relaxed  in  mechanic's  lien  cases,  so  that 
defendants  may  enforce  their  liens  whether  they  assert  their  liens 
in  a  cross  bill,  or  in  an  answer  in  the  nature  of  a  cross  bill.*®'  But 
a  statute  providing  that,  in  actions  to  foreclose  a  mechanic's  lien, 
^'all  parties  who  have  filed  claims  under  this  title  may,  by  answer 

*88  HIbbard  v.  Talmage,  49  N.  W.  219,  32  Neb.  147. 

*«»  Id. 

490  McDermott  v.  McDonald,  50  N.  Y.  Super.  Ct.  153;  Thielman  v.  Carr,  75 
lU.  385;  Hunter  v.  Tnickee  Lodge,  14  Nev.  24;  Dewing  v.  Society,  13  Gray 
<Ma8s.)  414. 

*•!  Ford  Gold  MIn.  CJo.  v.  Laugford,  1  Colo.  62;  Sutherland  v.  Ryerson,  24 
m.  517;  Tbielman  v.  Carr,  75  lU.  385;  Johnson  v.  Keeler,  26  Pac.  728,  46  Kan. 
304. 

It  is  held  in  Nevada  that  after  publication  of  notice  of  suit  all  liens  on  the 
property  may  be  proved  without  any  formal  intervention,  since  the  proceeding 
is  one  to  enforce  all  recorded  liens.  Hunter  v.  Tnickee  Lodge,  14  Nev.  24. 
And  It  lias  been  held  in  Illinois  tliat  a  defendant,— mortgagee,— who  also  claims 
a  lien  for  materials,  should  be  postponed  as  to  such  lien  to  the  lien  of  the  peti- 
tioner, where  the  defendant's  lien  is  claimed  in  his  answer,  and  not  by  cross 
blU.     Howett  V.  Selby,  54  111.  151. 
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in  such  action,  set  forth  the  same,"  does  not  confer  upon  a  subcon- 
tractor the  right  to  set  up  his  lien  in  an  action  prior  to  the  com- 
mencement of  which  no  claim  had  been  filed  by  him/** 

§  573.  Defendants  who  claim  mechanics'  liens  should,  in  their 
answer  or  cross  bill,  set  up  the  facts  on  which  they  rely  with  the 
same  particularity  as  in  an  original  bill.*®'*  There  should  also  be 
a  prayer  for  relief.*"*  Under  a  statute  providing  that,  in  fore- 
closure of  mechanics'  liens,  all  persons  whose  liens  are  filed  as  the 
statute  provides,  and  all  incumbrancers,  shall  be  made  parties,  a 
lienholder  who  is  not  made  a  party  in  the  first  instance  is  entitled, 
upon  application,  to  come  in  at  any  time  before  final  judgment,  and, 
by  an  answer  in  the  nature  of  a  cross  petition,  set  forth  his  claim 
of  lien,  and  ask  to  have  the  same  foreclosed.*"*^  The  effect  of  lapse 
of  time  in  baiTing  the  right  to  file  such  an  answer  will  be  considered 
hereafter.**®  An  intervener,  having  answered,  in  an  action  for  a 
laborer's  lien,  denying  all  the  plaintiff's  allegations,  is  entitled  to  a 
trial,  although  the  defendant  has  made  default.**^  After  a  defend- 
ant has  filed  an  answer  or  cross  bill  asserting  his  right  to  a  lien, 
he  has  such  control  over  the  suit  that  he  mav  establish  his  lien, 
even  though  the  plaintiff  abandons  the  case,  or  fails  to  prove  his 
lieu.*'-"*     Where  the  statute  requires  all  persons  in  interest  to  be 

*02  Moran  v.  Murray  HiU  Bank,  9  N.  Y.  Supp.  715,  58  N.  Y.  Super.  Ct.  199. 

*03  Ford  Gold  Mln.  Co.  v.  Langford,  1  Colo.  02;  San  Juan  &  St.  I^ouis  Mining 
&  Smelting  Co.  v.  Finch,  6  Colo.  221;  Sutherland  v.  Kyerson,  24  111.  517;  Hon- 
dorf  v.  Atwater,  27  N.  Y.  Supp.  447,  75  Hun,  3G9. 

*o*  Ford  Gold  Mln.  Co.  v.  Langford,  1  Colo.  62. 

405  Johnson  v.  Keeler,  2G  Pac.  728,  46  Kan.  304.  In  Washington  the  liens  of 
other  mechanics  and  material  men  can  be  joined  by  intervention  in  an  ac- 
tion brought  by  one  of  them  for  the  foreclosure  of  his  lien,  if,  in  opinion  of 
the  trial  court,  the  interests  of  all  parties  demand  it.  Washington  Rock- 
Plaster  Co.  V.  Johnson,  39  Pac.  115,  10  Wash.  445;  Wheeler,  Osgood  &  Co.  v. 
Johnson,  Id.  And  in  Texas  other  lien  creditors  have  a  right  to  intervene  with- 
out any  express  statutory  provision  to  that  effect.    Pool  v.  Sanford,  52  Tex.  621. 

*o«  See  post,  §  729. 

*»T  Dexter,  Horton  &  Co.  v.  Sparkman,  25  Pac.  1070,  2  Wash.  St.  165, 

*98  Morgan  v.  Taylor,  5  N.  Y.  Supp.  922,  15  Daly,  302;  Johnson  v.  Keeler,  26 
Pac.  72S,  46  Kan.  304;  Bums  v.  Phinney,  55  N.  W.  540,  53  Minn.  431;  Abhara 
V.  Boyd,  5  Daly  (N.  Y.)  321.  In  New  York  an  action  to  foreclose  a  mechan- 
ic's lien  in  which  the  lien  claimants  other  than  plaintiff  are  joined  as  defend- 
ants may  be  tried  after  plaintiff's  claim  has  been  paid  by  the  owner  of  the 
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parties,  it  is  no  objection  to  an  intervening  petition  that  the  in- 
terveners have  another  suit  pending  to  enforce  their  lien.  They  need 
not  first  dismiss  the  other  suit,  but  they  would  probably  not  be  al- 
lowed to  go  on  with  it  after  intervening.**^ 

§  574.  Where  a  mechanic's  lien  claimant,  who  has  filed  a  lis 
pendens  in  proper  time,  has  been  made  a  defendant,  and  filed  his 
answer,  in  several  actions  to  enforce  liens  on  the  same  property,  un- 
der contracts  with  the  same  principal  contractor,  which  were  con- 
solidated, he  may  enforce  his  lien  under  his  answer,  though  his  own 
action  to  enforce  the  lien  was  not  commenced  within  the  time  lim- 
ited therefor. "•'^  Where  several  parties  have  filed  claims  for  liens  on 
the  same  property,  and  begun  suits  to  foreclose  the  liens,  a  con- 
solidation of  the  suits  is  proper,  and  the  rights  of  all  the  lien  claim- 
ants may  be  properly  determined  in  the  findings  and  judgment. ^®^ 
Against  a  petitioner  for  enforcement  of  a  mechanic's  lien,  the  own- 
er cannot  maintain  a  cross  bill  for  a  personal  decree  for  damages 
for  delay  in  the  work,  and  to  enjoin  a  suit  on  the  building  con- 
tract.*®^ But  it  has  been  held  that  where  a  mortgagee  and  the 
purchaser  of  the  equity  of  redemption  are  both  made  defendants  to 
a  suit  to  foreclose  a  mechanic's  lien,  and  the  mortgagee  sells  the 
property  x>ending  suit,  under  a  power  of  sale,  the  fee  owner  may 
file  a  cross  bill  to  set  aside  such  sale  as  fraudulent,  since  the  sub- 
ject-matter of  the  cross  bill,  though  not  affecting  the  original  com- 
plainant, is  germane  to  the  original  suit."®* 

• 

premises,  though  the  other  lien  claimants  did  not  serve  their  answers  on  the 
owner.     WHson  v.  Niagara  City  Land  Co.,  29  N.  Y.  Supp.  517,  79  Hun,  162. 

409  Thielman  v.  Carr,  75  lU.  385. 

800  Neuchatel  Asphalt  Co.  v.  City  of  New  York,  30  N.  Y.  Supp.  252,  9  Misc. 
Rep.  376. 

501  Allis  V.  Meadow  Spring  Distilling  Co.,  29  N.  W.  543,  67  Wis.  16.  It  has 
been  held  in  New  York  that  one  who  is  made  a  defendant  in  an  action  to  fore- 
close a  mechanic's  lien  In  which  all  the  equities  of  the  parties  might  be  passed 
upon  need  not  bring  suit  to  protect  a  claim  of  his  own  on  the  same  premises  and 
arising  out  of  the  same  transaction;  and,  if  he  does,  the  two  actions  will  not 
be  consolidated,  but  the  second  may  be  dismi.ssed  on  the  motion  of  the  owner, 
(iraff  V.  Rosenbergh,  6  Abb.  Prac.  (N.  S.,  N.  Y.)  428,  note. 

»02  McCarthy  v.  Nen,  93  111.  455.    See  ante,  §  569. 

»o»  Chicago  Artesian  Well  Co.  v.  Connecticut  Mut.  Life  Ins.  Co.,  67  111.  424. 
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Amendment  of  Pleadings. 

§  575.  The  rules  governing  amendments  to  pleadings  in  mechan- 
ic's lien  suits  are  the  same  as  those  in  force  in  other  actions,  and 
are  liberal  or  strict  according  to  the  practice  prevailing  in  the  state 
wherein  the  suit  is  brought.  An  amendment  to  the  petition  naming 
a  different  place  of  delivery  for  the  materials  is  a  material  amend- 
ment, which  entitles  the  defendant,  under  the  Illinois  practice,  to 
a  continuance. '^®*  Where  the  statute  does  not  require  the  petition  to 
be  verified,  a  sworn  petition  may  be  amended  by  an  unsworn  amend- 
ment.'®* Aftjer  the  hearing  the  petition  cannot  be  amended  nunc 
pro  tunc  without  notice  to  the  defendant.*^*  In  an  action  to  enforce 
a  mechanic's  lien,  where  a  cross  petition  by  one  of  the  defendants 
sets  up  a  mechanic's  lien  in  his  favor,  and  prays  for  a  foreclosure  of 
the  same  and  a  sale  of  the  premises,  and  an  answer  is  filed  con- 
taining a  general  denial,  and  upon  the  trial  the  court  permits  the 
cross  petition  to  be  amended  so  as  to  allege  the  abandonment  of  work 
upon  the  building  in  the  place  of  its  completion,  the  answer  on  file 
will  be  regarded  as  putting  in  issue  such  amendment;  and,  when 
the  court  and  parties  proceed  with  the  trial  as  if  the  alleged  aban- 
donment was  one  of  the  issues,  the  failure  of  the  court  to  permit  the 
filing  of  a  new  denial  is  not  erroneous  or  prejudicial.'^®^  In  Mis- 
souri, in  a  suit  to  enforce  a  lien,  begun  before  a  justice  of  the  peace, 
an  averment  in  the  petition  necessary  to  show  jurisdiction  may  be 
supplied  by  amendment  in  the  circuit  court  on  appeal."®'  A  pro- 
vision of  the  mechanic's  lien  act  that  matters  of  form  shall  be  amend- 
able at  all  times  without  costs  does  not  compel  the  court  to  allow 
an  amendment  of  the  issues,  since  the  issues  to  be  tried  are  matter 
of  substance,  and  not  of  form.'®®  In  New  York,  where  a  person 
against  whose  name  a  mechanic's  lien  is  filed,  but  who  is  not  the 
owner  of  the  premises  sought  to  be  affected,  is  made  sole  defendant 
to  a  suit  to  foreclose  such  lien,  plaintiff  will  not  be  allowed  to  sub- 

504  Link  V.  Iron  Works,  24  111.  551.     »05  Downey  v.  O'DonneU,  92  lU.  559. 
50  8  Littlefleld  v.  Schmoldt,  24  lU.  App.  624. 

607  Great  Spirit  Springs  Co.  v.  Chicago  Lumber  Co.,  .28  Pac.  714,  47  Kan.  672. 

608  Fathman  &  Miller  Planing  Mill  Co.  v.  Ritter,  33  Mo.  App.  404. 

609  McGraw  v.  Godfrey,  16  Abb.  Prac.  (N.  S.,  N.  Y.)  358,  and  56  N.  Y.  610, 
affirming  14  Abb.  Prac.  (N.  S.,  N.  Y.)  397. 
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stitute  the  proper  parties  either  under  the  mechanic's  lien  act,  pro- 
viding that  a  lien  shall  not  be  invalid  because  of  a  mistake  in  the 
name  of  the  owner  in  the  notice  of  claim,  or  under  the  Code  provi- 
sion authorizing  the  biinging  in  of  new  parties  whose  presence  is 
necessary  to  the  determination  of  the  controversy  between  the  par- 
ties to  the  action,  since  that  would  be  an  attempt  to  exchange?  a 
wrong  defendant  for  a  right  one/^^     After  the  plaintiff  has  taken 
a  judgment  by  default,  and  this  has  been  opened  on  a  showing  by  the 
defendant,  it  is  proper  to  allow  the  plaintiff  to  file  an  amendment. '^^^ 
In  Maine  a  lien  may  be  preserved  by  amending  the  writ  before  judg- 
ment, striking  out  the  nonlien  items,  and  taking  judgment  for  the 
lien-claim  items.**"    A  petition  to  foreclose  a  mechanic's  lien  may 
be  amended,  on  proper  showing,  so  as  to  change  the  description  of 
the  property  subject  to  the  lien/"    Thus,  a  petition  for  the  enforce- 
ment of  a  mechanic's  lien  which  prays  for  a  lien  against  the  entire 
premises,  while  it  admits  that  defendant  is  owner  of  only  an  un- 
divided half  interest  therein,  may  be  amended.**^*     And  w-here  the 
plaintiff  in  a  suit  against  adjoining  lot  owners  under  a  contract  for 
the  erection  of  one  building  thereon  dismisses  as  to  one  defendant, 
and  seeks  to  enforce  his  lien,  proportionately  reduced,  as  to  the 
others,  the  latter  will  not  be  heard  to  complain  of  such  apportion- 
ment*^*   It  has  lately  been  held  in  California  that  where  the  com- 
plaint for  the  foreclosure  of  a  lien  alleged  that  the  building  was  sit- 
uated on  'lot  6,"  and  the  proofs  showed  that  a  portion  stood  on 
lot  7,  the  complaint  should  have  been  amended  to  conform  to  the 
proofs,  and  a  decree  should  not  have  been  entered  for  a  sale  only 
of  that  portion  of  the  building  on  lot  G/"    In  case  a  copy  of  the 

BIO  Spenee  v.  (Jrlswold,  7  N.  Y.  Supp.  145,  23  Abb.  N.  C.  239.  But  in  Minne- 
sota the  bringing  in  of  a  proper  party  at  the  time  of  the  trial  is  not  erroneous, 
if  no  prejudice  is  shown.     Wheaton  v.  Berg,  52  N.  W.  926,  50  Minn.  525. 

ni  Linden  Steel  Co.  v.  Imperial  Refining  Co.,  20  Atl.  867,  138  Pa.  St.  10. 

B12  Sands  v.  Sands,  74  Mo.  239. 

613  WlUamette  Steam  Mills  Co.  v.  Kremer,  29  Pac.  033,  94  Cal.  205;  O'Leary 
V.  Bums,  53  Miss.  171;  Mann  v.  Scbroer,  50  Mo.  306;  Woodson  v.  Schroer, 
Id.  308;  Spencer  v.  Doherty,  20  Atl.  232,  17  R.  I.  89;  C.  B.  Carter  Lumber 
Co.  V.  Simpson,  18  S.  W.  812,  83  Tex.  370. 

B14  Spencer  v.  Doherty,  20  Atl.  232,  17  R.  L  89. 

BiR  C.  B.  Carter  Lumber  Co.  v.  Simpson,  18  S.  W.  812.  83  Tex.  370. 

oic  Willamette  Steam  MiUs  Co.  v.  Kremer,  29  Pac.  633,  94  Cal.  205. 
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claim  is  attached  to  the  petition  as  an  exhibit,  or  is  made  part  of  the 
petition,  such  copy  may  be  amended  so  as  to  conform  to  the  original 
claim,^^^  and  an  amendment  to  the  petition  may  be  made  in  ex- 
planation of  such  exhibit;  "^®  but  amendments  to  the  pleadings  can- 
not be  used  to  amend  the  claim  itself."^* 

§  576.  In  some  states  a  proceeding  to  enforce  a  mechanic's  lien 
may  be  changed  by  amendment  of  the  pleadings  into  an  ordinary  per- 
sonal action  for  work  done  and  materials  delivered;"*®  but  such 
an  amendment  is  not  allowable  after  a  plea  and  a  demurrer  to  the 
plea  have  been  filed/* ^  nor  when  the  complaint  after  the  proposed 
amendment  would  not  state  a  good  cause  of  action  against  the  de- 
fendant personally.****  An  amendment  changing  an  ordinary  ac- 
tion for  a  money  judgment  into  a  suit  to  foreclose  a  mechanic's  lien 
is  also  allowed  in  some  states,^**  even  after  a  plea  has  been  filed.*** 

§  577.  If  suit  is  begun  in  apt  time,  an  amended  complaint  based 
on  the  same  cause  of  action  originally  stated,  and  introducing  no 
new  parties,  relates  back  to  the  commencement  of  the  suit,  and  is 
not  affected  by  the  fact  that  it  is  filed  after  expiration  of  the  time 
limited  for  beginning  suit.'**"  Thus,  where  the  petition  is  amended 
so  as  to  change  the  description  of  the  property,"**  or  so  as  to  set 
out  a  contract  made  with  one  man,  instead  of  with  two,  as  originally 

BIT  Glark  v.  Ilney  (Ind.  App.)  36  N.  B.  52;  Id.,  40  N.  B.  152, 12  Ind.  App.  224. 

»i«  Linden  Steel  Co.  v.  Imperial  Refining  Co.,  20  AtL  867,  138  Pa.  St.  10. 

Bi»  Dearie  v.  Martin,  78  Pa.  St  55;  McDonald  v.  Rosengarten,  25  N.  E.  429. 
134  111.  126. 

»2o  Castagnino  v.  Balletta,  23  Pac.  127,  82  Cal.  250;  Dunning  v.  Stovall.  30 
Ga.  444;  Reynolds  v.  RandaU  (Ga.)  22  S.  E.  577;  Geddes  v.  Bowden,  19  S. 
O.  1.  Contra,  Bailey  v.  Johnson,  1  Daly  (N.  Y.)  61;  Ming  Yue  v.  Navigation 
Co.,  33  Pac.  r>41,  24  Or.  392. 

6  21  Wood  V.  Academy,  5  Houst.  (Del.)  513. 

n2  2  Crawford  v.  Crockett,  55  Ind.  220. 

82  3  Lrfickner  v.  Turnbiill,  7  Wis.  105;  Weathersby  v.  Sinclair,  43  Miss.  189; 
Dlnkins  v.  Bowers,  49  Miss.  219.  Contra,  Sweetzer  v.  Harwick,  25  N.  W.  744, 
67  Iowa.  488.    * 

C24  Weathersby  v.  Sinclair,  43  Miss.  189. 

•b2  3  White  V.  Soto,  23  Pac.  210.  82  Cal.  Gr)4;  OLeary  v.  Bums,  53  Miss.  171; 
^laun  V.  Schroer,  50  Mo.  306;  Woodson  v.  Schroer,  Id.  308;  Hannon  v.  Logan, 
14  Mo.  App.  33;  Davis  v.  Johnson,  36  Pac.  887,  4  Colo.  App.  545;  Phoenix 
Mut.  Life  Ins.  Co.  v.  Batchen,  6  111.  App.  638. 

62  0  Mann  v.  Schroer,  50  Mo.  306;  Woodson  v.  Schroer,  Id.  308. 
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alleged, '^^^  or  where  the  only  differente  between  the  original  and  the 
amended  complaint  is  in  the  statement  of  the  manner  in  which  the 
amount  to  be  paid  should  be  determined,'^'^  the  amendment  does 
not  set  out  a  new  cause  of  action.  But  an  amendment  changing  the 
cause  of  action,  or  introducing  new  parties  defendant,  cannot  be 
made  after  the  time  for  beginning  suit  has  expired."**  The  error 
of  allowing  such  amendment  cannot,  however,  be  taken  advantage 
of  by  a  defendant  who  was  made  a  party  within  the  statutory  time.°'° 

Division  V.     Defenses. 

In  General. 

§  578.  The  defenses  that  may  be  made  to  an  action  to  enforce  a 
mechanic's  lien  have  already  been  somewhat  considered  in  discuss- 
ing the  subject  of  -the  defendant's  pleadings. '^'^  In  general,  any 
matter  is  a  good  defense  which  tends  to  disprove  the  existence  of 
the  debt  or  the  validity  of  the  lien.  Payment  is,  of  course,  a  good 
defense,  but  the  subject  of  payment  will  be  treated  of  more  at  length 
in  another  place. '^'^  Proof  of  payment  of  more  than  the  price  stip- 
ulated in  the  contract  is  a  good  defense  to  the  lien,  although  there 
were  extras  that  brought  up  the  price  to  a  larger  sum  than  stip- 
ulated.*** In  a  proceeding  under  the  New  York  law  by  a  subcon- 
tractor to  enforce  a  lien,  the  owner  will  be  allowed  payments  made 
to  the  contractor  in  good  faith,  although  in  advance  of  the  terms 

B2T  Pha?nlx  Mut.  Life  Ins.  Co.  v.  Batchen,  6  IlL  App.  638. 

628  Davis  V.  Johnson,  36  Pac.  887,  4  Colo.  App.  545. 

o2»  seibs  V.  Engelhardt,  78  Ala.  508;  Dunphy  v.  Riddle,  86  111.  22;  Growl 
T.  Nagle,  Id.  437;  Clark  v.  Manning,  95  IlL  580,  4  111.  App.  649;  Haines  v. 
Chandler,  26  111.  App.  400;  Dinkins  v.  Bowers,  49  Miss.  219;  Bombeck  y.  De- 
vorss,  19  Mo.  App.  38.  Contra,  Manly  v.  Downing.  19  N.  W.  601,  15  Neb.  641; 
Newman  v.  Railway  Co.,  19  Mo.  App.  100. 

B30  Green  v.  aifford,  29  Pac.  331,  94  Cal.  49. 

»»i  See  ante,  §§  562-570. 

»32  See  post,  f  735. 

58S  Potshnisky  v.  Krempkan,  26  Tex.  307.  Where  the  amount  agreed  to  be 
I>aid  for  the  erection  of  the  buildings  was  |24,000,  and  It  Is  admitted  that 
the  owner  had  paid  his  contractor  JF38J00  before  notice  of  the  claimant's  lien 
was  filed,  the  claimant  Is  not  entitled  to  Judgment  against  the  owner.  Ken- 
nedy V.  Paine^  1  E.  D.  Smith  (N.  Y.)  051. 
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of  the  contract,  and  before  notice  of  the  filing."*  And  it  has  been 
held  that  where  the  owner  had  in  good  faith  paid  the  contractor, 
and  the  contractor  had  paid  the  subcontractor  in  full  for  his  work 
and  materials,  a  person  who  furnished  material  and  did  work  for 
the  subcontractor  was  not  entitled  to  a  mechanic's  lien,  though  one 
installment  was  yet  unpaid  by  the  owner  to  the  contractor."*  But 
it  is  held  in  Wisconsin  that  payments  made  after  issue  had  been 
joined  in  the  foreclosure  proceedings  should  not  be  allow^ed  as  a 
defense  or  set-off,  though  such  payments  might,  on  proper  showing, 
be  credited  upon  the  judgment,  when  pendered.*^'*  It  is  a  good 
defense  to  a  suit  by  a  contractor  that  he  agreed  to  take  his  pay  in 
pi*operty,  and  that  defendant  has  always  been  ready  to  pay  him  in 
that  w^ay.^'^  Under  a  statute  giving  liens  only  to  mechanics,  it  is 
a  good  defense  that  the  plaintiff  is  not  a  mechanic."**  It  is  a  good 
defense  that  the  plaintiff  has  taken  a  note  for  his  account,  has  ne- 
gotiated  the  note,  and  has  not  produced  it  at  the  triaJ,*^***  or  that  the 
person  who  owned  the  property  at  the  time  suit  was  begun  is  not 
made  a  i)arty,"*®  or  that  the  person  causing  the  improvement  to  be 
made  had  no  interest  in  the  land,*^*^  or  that  there  are  prior  liens 
sufficient  to  absorb  all  the  amount  still  due/*^  or  that  there  has  been 
a  former  adjudication  in  favor  of  the  defendant,"**  or  that  th^  claim 
was  filed  too  late."**  The  owner  may  show  in  defense  of  an  action  to 
enforce  a  lien  for  labor  or  materials  furnished  his  contractor  that 
the  labor  or  material  was  furnished  to  the  contractor  personally,  and 
not  as  agent  for  the  owner,  and  that  no  lien  has  been  obtained  on 
account  of  the  poor  work  done  by  said  contractor  and  his  subcon- 

B34  Post  V.  Campbell,  18  Hun  (N.  Y.)  51. 

03  6  French  v.  Bauer,  32  N.  E.  77,  134  N.  Y.  548. 

03  0  North  V.  La  Flesh,  41  N.  W.  633,  73  Wis.  520. 

687  Pierce  v.  Marple.  23  AU.  1008,  146  Pa.  St.  69;   Dowdney  v.  McCuUom.  5& 
N.  Y.  367,  affirming  5  Daly,  240. 

688  GaskiU  v.  Davis.  66  Ga.  665. 

630  Clement  t.  Newton,  78  111.  427. 
640  Clark  v.  Brown,  25  Mo.  559.     But  see  ante,  §  527. 

541  Babbitt  V.  CondoD,  27  N.  J.  Law,  154;   Davis  v.  Stratton,  1  Phlla.  289. 
64  2  Lehi-etter  v.  Koffman,  1  E.  D.  Smith  (N.  Y.)  664. 

54  3  Sullivan  v.  Brewster,  1  E.  D.  Smith  (N.  Y.)  681;   Whelan  v.  HiU,  2  Whart* 
^Pa.)  118. 
644  Tn  re  Lien  on  740  Broadway,  15  Abb.  Prac.  (N.  S.)  336.    See  ante,  §  406. 

(G02) 


Ch.   15)  SUIT    TO    FORECLOSE    LIEX.  §   57^ 

tractor.'*''  A  sale  pending  suit  under  a  mortgage  which  is  su* 
perior  to  the  lien  constitutes  a  good  defense  to  the  lien  foreclo- 
sure.*^*" In  a  recent  case  in  Michigan  it  appeared  that  a  contractor 
purchased  from  G.  materials  worth  |60,  which  were  used  elsewhere, 
in  addition  to  materials  used  in  defendant's  building,  and,  on  the 
day  he  received  f  1,500  from  defendant,  paid  G.  f 75  on  account  out 
of  it.  G.  credited  the  |75  on  the  |60  account,  and  the  balance,  f  15^ 
on  the  building  account,  and  in  this  form  swore  to  the  latter  as 
correct,  with  the  intention  of  collecting  the  whole  amount  from  de- 
fendant company.  On  these  facts  the  court  held  that  the  action  of 
G.  was  such  an  attempted  fraud  on  defendant  as  to  defeat  his  lien.***^ 

Premature  Suit. 

§  579.  Any  matter  that  would  constitute  a  good  defense  to  an 
action  of  assumpsit  on  the  account  which  is  the  basis  of  the  lien 
is  a  good  defense  to  a  suit  to  foreclose  the  lien,  since,  if  nothing 
is  due  the  plaintiff,  he  is,  of  course,  not  entitled  to  relief.  Thus,  if 
the  account  is  not  due  when  the  suit  was  begun,  there  can  be  no 
recovery.^**  And  this  defense  may  be  set  up  by  other  defendants 
than  the  debtor.***®  It  has  been  held  in  Pennsylvania  that  where  a 
lien  creditor  takes  from  his  debtor  a  note  payable  at  a  future  day^ 
on  account  of  his  claim,  the  law  raises  no  implication  that  he  agrees 
to  give  time  until  the  maturity  of  the  note  for  the  payment  of  the 

B4  6  Hoagland  v.  Van  Etten,  35  N.  W.  869,  22  Neb.  681. 

546  Green  v.  Sprague,  11  N.  E.  859,  120  lU.  416. 

B47  Hannah  &  Lay  MercanUle  Co.  v.  Mosser  (Mich.)  62  N.  W.  1120. 

548  HIckg  V.  Branton,  21  Ark.  180;  Pitt  v.  Acosta,  18  Fla.  270;  Kinney  v. 
Hndnut.  3  111.  472;  Cox  v.  Keij-er,  15  111.  App.  432;  Thomas  v.  Turner,  16 
Md.  105;  Sullivan  v.  Brewster,  1  E.  D.  Smitli  (N.  Y.)  681;  Spalding  v.  King, 
Id.  717;  Pendleburg  v.  Meade,  Id.  728.  But  it  has  recently  been  held  In  New 
York  that  a  statutory  provision  that  a  claim  may  be  filed  in  anticipation  of 
work  to  be  done  and  materials  to  be  furnished,  and  that  an  action  must  be 
commenced  to  foreclose  the  lien  within  a  certain  time  after  it  is  filed,  author- 
tees  a  Judgment  for  items  which  were  not  due  when  the  action  was  commenced. 
Rlngle  V.  Iron  Works,  32  N.  Y.  Supp.  1011.  85  Hun,  279.  And  In  Virginia,  a 
contractor  whose  pay  falls  due  in  installments  may  enforce  a  Hen  for  an  over- 
due installment,  although  some  installments  are  not  yet  due.  laege  v.  Bos- 
Bleux,  15  Grat.  (Va.)  a3. 

•4»  Thomas  v.  Turner,  16  Md.  105. 
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original  debt;  but  the  agreement  must  be  proved  as  a  fact,  depend- 
ent upon  the  understanding  of  the  parties  at  the  time  when  the  se- 
curity was  given,  and  that  if  no  such  agreement  is  proved  the  lien 
creditor  may  begin  suit  to  foreclose  his  lien  before  the  note  ma- 
tures.***®  But  in  Illinois  taking  a  note  or  acceptance  suspends  the 
right  of  action  on  the  lien  until  the  note  or  acceptance  falls  due.**'^ 
If  an  owner  who  has  contracted  to  pay  by  note  due  in  six  months 
fails  to  give  the  note,  the  debt  does  not  become  immediately  due,  and 
no  right  of  action  arises  on  the  lien  until  expiration  of  the  six 
months.'^^*  Under  statutes  allowing  suit  to  be  begun  10  days  after 
serving  notice  or  filinc:  claim,  a  suit  begim  before  expiration  of  such 
10  days  is  premature.""  Under  a  statute  declaring  that  an  owner 
shall  not  be  liable  to  suit  by  a  contractor  until  60  days  after  com- 
pletion of  the  building,  a  suit  begun  during  such  60  days  is  prema- 
ture, even  though  the  contract  provided  that  the  contractor  should 
be  paid  before  the  building  was  done."*^*  A  complaint  which  is  pre- 
maturely filed  under  such  a  statute  may,  in  Nebraska^  be  withdrawn, 
and  refiled  after  expiration  of  the  60  days."*** 

Defenees  in  Suits  by  Subcontractors. 

§  580.  If  the  principal  contractor  is  liable  to  the  owner,  in  dam- 
ages, for  breach  of  contract  in  putting  up  the  building,  to  an  amount 
exceeding  what  is  due  on  the  contract  price,  a  subcontractor,  who 
by  statute  is  entitled  to  have  the  owner,  upon  notice  from  him,  re- 
tain enough  to  pay  him,  from  what  is  due  to  the  contractor,  provided 
the  contractor  himself  has  a  lien,  can  claim  nothing. •*'•  But,  where 
the  building  contract  specifically  provides  just  what  deductions  shall 
be  made  for  certain  omissions,  the  owner  cannot,  as  against  a  sub- 
contractor,  assert   the   right  to   make   any   greater   deductions."*^ 

880  Shaw  V.  Presbyterian  Church,  30  Pa.  St.  226. 
8  81  Cox  V.  Keiser,  15  lU.  App.  432. 
8  52  Pitt  V.  Acosta,  18  Fla.  270. 

88  3  Darrow  v.  Morgan,  66  N.  Y.  333;   Knickerbocker  Ice  Co.  v.  Klrkpatrick, 
51  111.  App.  60. 
8  84  Perry  v.  Conroy,  22  Kan.  716;   Treat  v.  Sutliff,  24  y«n,  35. 
85  3  MiUsap  V.  BaU,  46  N.  W.  1125,  30  Neb.  728. 
886  Parrish  v.  Christopher  (Ky.)  3  S.  W.  603. 
8  87  GlUen  v.  Hubbard,  2  Hilt.  (N.  Y.)  303. 
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Where  the  owner  fails,  after  notice,  to  retain  out  of  the  sum  due 
the  contractor  an  amount  sufficient  to  pay  the  subcontractor,  and 
refuses  to  pay  the  subcontractor,  thereby  giving  him,  under  the  stat- 
ute, an  immediate  right  of  action,  it  is  no  defense  thereto  that  the 
contractor  has  not  yet  finished  his  contract.'*"  Under  statutes  giv- 
ing subcontractors  a  direct  lien,  it  is  no  defense  to  a  suit  to  enforce 
such  lien  that  the  owner  owed  the  contractor  nothing  when  the  sub- 
contractor gave  notice  of  his  lien,  and  when  he  began  his  suit/'** 
In  Missouri  it  is  a  good  defense  to  a  suit  by  a  subcontractor  that  he 
has  not  had  his  debt  ascertained  by  obtaining  a  personal  judgment 
against  the  contractor. '^^^ 

Insufficient  Defenses. 

§  581.  It  is  no  defense  to  a  suit  to  enforce  a  mechanic's  lien  that 
a  personal  action  to  recover  the  debt  is  pending,"®^  or  that  such 
action  has  resulted  in  a  judgment  for  the  plaintiff,"®^  even  though 
such  judgment  be  against  a  third  person.**®^  And  a  lien  claimant 
who  has  begun  suit  to  enforce  his  lien  after  a  suit  was  begun  by  an- 
other claimant,  in  which,  though  served  with  notice,  he  did  not  ap- 

B68  Lookout  Lumber  Ck).  v.  Mansion  Hotel  &  B.  Ry.  Co.,  14  S.  E.  35,  109  N. 
C.  658. 

8B»  Reeves  v.  Henderson,  18  S.  W.  242,  90  Tenn.  521. 

66 0  Crane  Co.  v.  Hanley,  53  Mo.  App.  540. 

5«i  Culver  V.  Elwell,  73  lU.  536;  Parmelee  v.  Railroad  Co.,  13  Lea  (Tenn.) 
GOO.  Conversely,  the  pendency  of  a  suit  to  foreclose  the  lien  is  no  bar  to  a 
personal  action  on  the  debt.  HaU  v.  Bennett,  48  N.  Y.  Super.  Ct.  302;  Gridley 
V.  Rowland,  1  E.  D.  Smith  (N.  Y.)  670. 

sespoweU  v.  Manufacturing  Co.,  1  Kulp  (Pa.)  92;  Dickson  v.  Corbett,  11 
Nev.  277.  But  a  Judgment  for  the  defendant  In  such  action  would  bar  a  sub- 
sequent suit  to  enforce  the  lien.  Whelan  v.  HIU,  2  Whart.  (Pa.)  118.  And 
u  statute  providing  that  an  action  to  foreclose  a  mortgage  *'shaU  not  be  com- 
menced or  maintained,"  where  a  judgment  has  been  recovered  at  law  for  the 
mortgage  debt,  until  execution  issued  on  the  Judgment  is  returned  unsatisfied, 
applies  to  actions  to  foreclose  mechanics'  liens  under  an  act  which  declares 
that  the  manner  and  form  of  instituting  and  prosecuting  actions  to  foreciose 
mechanics'  liens  "shaU  be  the  same  as  in  actions  for  the  foreclosure  of  mort- 
gages on  real  property,"  as  the  provision  of  said  statute  is  merely  a  rule  of 
procedure;  the  right  to  sue  not  being  abolished  thereby,  but  only  suspended. 
Barbig  v.  Kick  (Com.  PI.)  35  N.  Y.  Supp.  670. 

ftea  Dickson  v.  Corbett.  11  Nov.  277. 
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pear,  can  maintain  his  suit  after  judgment  for  the  defendant  in  the 
former  suit/**  In  a  recent  case  in  Illinois  it  appeared  that,  before 
the  commencement  of  plaintiffs  action  to  enforce  a  mechanic's  lien 
against  defendants*  property,  the  latter  had  become  insolvent,  and 
had  made  an  assignment  for  the  benefit  of  creditors,  and  proceedings 
under  the  assignment  were  pending  in  the  county  court,  wherein 
the  plaintiffs  had  filed  their  claim,  and  had  received  a  dividend  from 
the  assignee.  The  court  held  that  the  action  to  enforce  the  lien  be- 
ing of  the  nature  of  an  action  in  chancery  for  the  adjustment  of 
the  rights  and  liens  of  various  incumbrancers,  and  not  strictly  a 
proceeding  in  rem,  it  was  not  within  the  jurisdiction  of  the  county 
court,  and  the  pendency  of  proceedings  therein  in  no  way  affected  the 
plaintiffs'  right  to  bring  their  action  in  the  circuit  court  to  enforce 
the  lien  for  the  balance  of  their  claim.''*^ 

§  582.  Where  the  owner  of  a  building  accepts  the  same  after  it 
is  finished,  with  knowledge  of  deviations  from  the  specifications,  with- 
out objecting  at  the  time,  he  cannot  set  up  such  deviations  as  a 
-defense  in  an  action  to  enforce  a  mechanic's  lien  for  the  work.**' 
And  failure  to  perform  the  contract  within  the  stipulated  time, 
though  it  may  give  the  owner  the  right  to  recoup  damages,  does  not 
destroy  the  lien.'^*^  The  fact  that  the  contractor  is  indebted  to  his 
subcontractors  is  no  defense  to  his  suit  for  a  lien,  where  the  time 
within  which  they  might  claim  liens  expired  before  the  suit  was 
begun.'***  And  the  fact  that  a  subcontractor  permits  the  contractor 
to  leave  the  state,  taking  his  property  with  him  and  leaving  his  debts 
unpaid,  without  attempting  to  collect  from  him,  is  no  defense  to 
the  subcontractor's  suit  for  a  lien.***  In  an  action  against  a  rail- 
road company  to  enforce  liens  for  labor  and  material,  defendant 
cannort  contend  that  plaintiffs  were  subcontractors,  and  were  to  be 
paid  in  bonds  of  the  company  as  the  contractors  were  to  be  paid, 
unless  it  shows  that  the  bonds  were  tendered.*^®    It  is  no  defense 

B64  Sexton  V.  Weaver,  6  N.  E.  367,  141  Mass.  273, 

566  Paddock  v.  Stout,  13  N.  E.  182.  121  lU.  571. 

666  HaUer  v.  aark,  21  D.  C.  128. 

B«7  Benner  v.  Schmidt,  44  lU.  App.  304;    Baxter  v.  Hutchings,  49  lU.  116. 

56  8  Albrecht  v.  Kraislnger,  44  lU.  App.  313. 
560  Merrltt  v.  Peai-son,  58  Ind.  385. 

57  0  Farmers'  Loan  &  T.  Co.  v.  Canada  &  St.  L.  lly.  Co.,  26  N.  E.  784,  127 
Ind.  250. 

(606) 


Ch.    15)  SUIT   TO   FORECLOSE   LIEN.  §   583 

to  the  lien  that  the  building  was  built  to  be  used  for  immoral  pur- 
poses, if  the  lien  claimant  was  no  party  to  the  illegal  use.*^^  Nor 
is  it  a  good  defense  that  the  owner  has  become  insane,  if  his  estate  is 
duly  represented  by  guardian  or  conservator.'^^*  Where  bricks  are  fur- 
nished for  and  used  in  a  building,  with  the  knowledge  and  consent  of 
the  owner,  it  is  no  defense  to  a  lien  therefor  that  the  owner  bought 
the  bricks  for  the  contractor,  and  paid  the  contractor  therefor.*^^*  In 
New  Jersey,  matter  affecting  the  existence  of  the  lien  is  no  bar  to 
an  action  by  a  material  man  in  the  second  degree  against  the  con- 
tractor, since  he  may  recover  personal  judgment  against  him,  even 
though  his  lien  fails. '^^^  In  a  case  where  the  claimant  has  a  lien 
for  labor,  but  not  for  materials,  it  is  no  defense  to  a  suit  to  enforce 
a  lien  "for  cleaning  slabs  and  painting  around  them*'  that  the  do- 
ing of  such  work  includes  the  supply  of  some  small  amount  of  ma- 
terials, it  not  appearing  that  the  materials  made  any  appreciable 
difference  in  the  price  of  the  work.'^*  The  fact  that  one  who  fur- 
nishes materials  for  improvements  on  lands  retains  the  title  to  the 
materials  until  paid  for  does  not  deprive  him  of  the  right  to  a  me- 
chanic's lien.*^^'  And  a  contracting  owner  who  has  sold  and  con- 
veyed all  his  title  to  the  property  before  suit  cannot  interpose  the  de- 
fense that  the  land  is  not  subject  to  the  lien,  as  that  is  a  matter 
in  which  he  is  not  interested. '^^^ 

§  583.  On  foreclosure  of  a  lien  by  material  men,  an  offer  of  de- 
fendant owner  to  show  that  he  had  paid  out  to  subcontractors,  ma- 
terial men,  and  mechanics  more  than  the  contract  price  of  the  build- 
ing, unaccompanied  by  any  claim  that  the  payments  were  compul- 
sory, or  even  made  in  good  faith,  without  notice  of  plaintiff's  de- 
mand, does  not  constitute  a  good  defense."^*    It  is  no  defense  to 

671  Bishop  V.  Honfy,  34  Tex.  245;  Dorsey  v.  I^ngworthy,  3  Greene  (Iowa) 
341.  In  the  former  case  the  lien  claimant  did,  and  ia  the  latter  he  did  not, 
know  for  what  use  the  building  was  intended. 

BT2  Pratt  V.  Seavey,  41  Me.  370. 

»T8  Blake  v.  Pitcher,  4C  Md.  453. 

6T4  Tomlinson  v.  Degraw,  26  N.  J.  Law,  73. 

87  6Mulrey  v.  Barrow,  11  Allen  (Mass.)  152. 

BTe  Peninsular  General  Electric  Co.  v.  Nonis,  59  N.  W.  151, 100  Mich.  40C. 

B77  Gogel  V.  MIckow,  11  Minn.  475  (Gil.  354).  It  was  not  alleged  or  proved 
chat  he  conveyed  with  covenant  of  waiTanty.  ' 

«T6  Schroeder  y.  Mueller,  33  Mo.  App.  28. 
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an  action  to  foreclose  a  mechanic's  lien  for  materials  that  defendant 
contracted  to  sell  the  land  and  advance  money  to  the  purchaser, 
who  agi-ced  to  erect  the  building,  on  completion  of  wliich  he  was  to 
give  a  bond  and  mortgage  on  the  premises,  and  receive  a  deed,  nei- 
ther the  deed  nor  mortgage  ever  having  been  executed."^®  In  an 
action  to  recover  a  balance  alleged  to  be  due  on  a  contract  for  the 
erection  of  a  building,  the  owner  cannot  set  up  in  defense  that" cer- 
tain mechanics,  who  claimed  to  have  furnished  matenals  for,  and 
performed  labor  upon,  the  building,  at  the  request  of  the  contractor, 
had  taken  proceedings,  proper  in  form  to  create  liens  on  the  build- 
ing for  the  security  of  their  claims,  the  validity  and  extent  of  which 
had  not  been  established.""®  Notwithstanding  the  discharge  of  a 
mechanic's  lien  by  the  giving  of  a  bond  by  the  owner  of  the  prem- 
ises as  provided  by  the  New  York  statute,  an  action  to  establish  the 
lien  may  be  brought  against  the  owner  alone  in  form  as  an  action 
to  foreclose.*''^  And  the  fact  that  the  efiEect  of  the  filing  of  a  claim 
of  lien  by  subcontractors  may  have  been  to  destroy  the  credit  of 
the  principal  contractors,  force  them  to  abandon  their  contract, 
and  throw  the  burden  of  completing  the  work  on  the  owner,  is  not 
available  either  to  the  principal  contractors  or  to  the  owner,  as  a 
defense  to  the  enforcement  of  the  lien.*'*  Where  a  contract  pro- 
vides that  payment  shall  be  made  for  work  on  final  estimate  and 
certificate  of  an  engineer  approving  the  work,  and  a  showing  that 
the  work  is  free  from  all  liens,  and,  after  the  final  estimate  is  made 
and  the  certificate  procured,  the  contractor,  being  refused  payment, 
files  his  claim,  the  fact  that  subcontractors  subsequently  file  claims 
for  work  will  not  defeat  the  contractor's  lien.*** 

§  584.  Most  of  the  authorities  hold  that,  where  a  decree  fore- 
closing a  mechanic's  lien  establishes  the  lien  only  against  the  inter- 
est of  the  person  in  possession,  he  cannot  object  that  the  legal  title  is 
in  another  person.***  Thus,  one  who  wrongfully  makes  improvements 
on  another's  land  cannot  defeat  a  mechanic's  lien  on  the  improve- 

B7  0  Hobby  v.  Day,  3  N.  Y.  Supp.  900,  51  Hun,  644. 

5  80  Westervelt  v.  Levy,  2  Duer  ^N.  Y.)  354. 

081  Cunningham  v.  Doyle,  25  N.  Y.  Supp.  476,  5  Misc.  Rep.  219. 

C62  Mull  V.  Jones  (Com.  PL)  18  N.  Y.  Supp.  359. 

0  83  Ford  V.  Springer  Land  Ass'n  (N,  M.)  41  Pac.  541. 

884  Bray  v.  Smith,  54  N.  W.  222,  87  Iowa,  339;   WUliams  v.  Webb,  2  Disn. 
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ments  by  showing  that  he  had  no  right  to  enter  on  the  land;  neither 
can  his  vendee  of  the  improvements.^**  It  has  been  held  in  Mis- 
souri that  in  a  suit  by  a  subcontractor  under  a  statute  which 
requires  that  the  parties  to  the  contract  shall  be  joined,  and  per- 
mits the  joining  of  all  parties  in  interest,  the  nonjoinder  of  the  equi- 
table owner  of  the  land  is  no  defense,  since  a  personal  judgment 
may  be  rendered  against  the  contractor,  even  though  the  lien  fails 
altogether.*'®  So,  too,  a  husband  cannot  set  up  his  wife's  owner- 
ship of  the  ground  as  a  defense  against  a  mechanic's  lien  for  build- 
ing materials  contracted  for  by  him  without  her  knowledge,  since 
a  sale  in  such  suit,  she  not  being  a  party,  would  not  afEect  -her  es- 
tate."^ 

§  585.  There  are,  however,  some  cases  holding  that  the  question 
is  not  one  of  injury  to  the  owner,  but  of  compliance  with  the  lien 
law.  Thus,  it  has  been  held  in  New  Jersey  that,  where  a  lien  is 
void  because  the  person  causing  the  house  to  be  built  had  no  in- 
terest in  the  land,  he  may  raise  that  objection  to  the  suit,  although 
the  real  owner  is  not  a  party  to  the  suit,  and  would  not  be  bound 
thereby,  since  the  inquiry  is  not  whether  a  decree  will  damage  the 
defendant,  but  whether  the  case  comes  within  the  lien  law.*'®  And 
in  Missouri  it  is  held  in  one  case  that,  in  a  proceeding  to  enforce  a 
mechanic's  lien  against  real  estate,  a  purchaser  before  the  suit  was 
begun  must  be  made  a  party,  in  order  to  authorize  a  judgment 
against  the  property,  and  an  omission  to  summon  him  may  be  taken 
advantage  of  by  the  person  against  whom  the  lien  originally  ac- 
crued. *'•  So,  too,  it  haa  been  held  in  Pennsylvania  that  a  defend- 
ant sued  as » owner  and  contractor  may  plead  that  he  is  not,  and 
never  was,  either  owner  or  contractor,  although  in  that  case  a  de- 
cree could  not  damage  him,  except  that  it  might  possibly  be  evi- 
dence against  him  in  a  personal  action.*"® 

(Ohio)  430;  Cook  v.  Goodyear,  48  N.  W.  860,  79  Wis.  606;  Ford  v.  V^Uson,  11 
S.  E.  559,  85  G  a.  109. 

-«B  Lane  v.  Snow,  24  N.  W.  35,  66  Iowa,  544.  This  case  was  decided  under 
a  statute  which  gave  the  mechanic  a  lien  on  the  buildings,  regardless  of  the 
title  to  the  land. 

5  8«  Miller  v.  Faulk,  47  Mo.  202. 

»87  Woodward  v.  Wilson,  68  Pa.  St.  208;  Swope  v.  Stantzenberger,  59  Tex.  387. 

6«8  Babbitt  v.  Condon,  27  N.  J.  Law,  154. 

ft8Q  Clark  V.  Brown,  25  Mo.  559.    ^qo  Davis  v.  Stratton,  1  Phlla.  (Pa.)  289. 
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Estoppel  as  a  Defense. 

§  586.  A  surety  on  a  contractor'g  bond  to  secure  the  owner 
against  the  enforcement  of  liens  cannot  enforce  against  such  owner 
a  lien  growing  out  of  his  principars  contract/'^  And  a  subcon- 
tractor  who  is  surety  on  the  contractor  s  bond  is  estopped  from  en- 
forcing a  lien,  if  the  contractor  is  so  estopped.'^"*  In  a  case  in  Mis- 
souri it  appeared  that  B.  advanced  money  to  G.  to  enable  him  to  im- 
prove certain  land,  taking  a  deed  of  trust  thereon,  and  a  bond  from 
the  contractor  that  the  buildings  to  be  erecttni  would  be  delivered 
to  G.  free  from  mechanics'  liens,  which  bond  was  afterwards  as- 
signed to  H.,  a  purchaser  of  the  property.  The  surety  thereon  file^d 
a  lien  for  materials  delivered  to  the  contractor  for  the  buildings.  On 
these  facts  the  court  held  that  the  surety  was  not  estopped  by  the 
bond  from  filing  such  lien,  and  that  B.  might  set  up  any  loss  there- 
by as  a  counterclaim,  and  perhaps  might  enjoin  the  collection  of  the 
lien  till  it  was  paid.*^**  The  holder  of  a  mechanic's  lien,  superior  to 
a  mortgage,  who  is  made  a  party  defendant  to  a  suit  to  foreclose  tiie 
mortgage,  and  who  allows  a  decree  of  foreclosure  to  be  entered  by 
confession,  is  estopped  of  record  to  aasert  his  lien  as  against  a 
purchaser  at  foreclosure  sale.*^"*  A  subcontractor  who  is  present  at 
the  making  of  a  settlement  between  the  owner  and  the  contractor, 
resulting  in  the  owner's  accepting  the  contractor's  order  in  favor 
of  a  third  jierson  for  the  balance  due,  is  not  thei-eby  estopped  from 
enforcing  his  lien,  if  he  did  not  do  or  say  anything  that  could  have 

891  McIIenry  v.  Kniokerbacker,  27  N.  E.  430,  128  Ind.  77;  Spears  v.  Law- 
rence, 38  l\ae.  1049.  10  Waah.  308.  The  fact  that  representations  were  made 
by  a  contractor  to  his  subcontractoi*s  that  the  bond  which  they  were  signing 
to  secure  the  owner  against  mechaniCH'  liens  was  to  be  of  no  force  unleBs 
8igu(>d  by  all  the  siibcontractors,  whicli  was  not  done,  wlU  not  Invalidate  the 
bond  In  an  action  against  the  owner  by  one  of  the  signers  of  the  bond  to  en- 
force a  mechanic's  lien,  where  it  appears  that  the  contractor  was  not  agent 
for  the  owner,  but  was  acting  for  himself,  In  procuring  the  bond,  and  that 
the  owner  had  no  knowledge  of  such  representations.  Bugger  v.  Gresswell 
(Pa.  Sup.)  12  Atl.  829. 

602  Zarrs  v.  Keck,  58  N.  W.  933,  40  Neb.  456. 

698  Hartman  v.  Berry,  56  Mo.  487. 

6»4  Woods  V.  Railroad  Co.,  7  Am.  &  Eng.  E.  Cas.  478. 
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led  the  owner  to  believe  that  he  was  paid,  or  that  he  had  released  the 
owner  from  liability/'* 

Estoppel  to  Assert  a  Defense. 

§  587.  Sometimes  the  defendant  is  estopped  to  assert  his  de- 
fense. Thus,  it  has  been  held  that  where  the  defendant  failed  to 
comply  with  the  mechanic's  lien  law  to  protect  his  property  from  the 
enforcement  of  a  subcontractor's  lien,  and  told  the  subcontractor 
that  he  had  enough  to  pay  him  from  the  money  going  to  the  prin- 
cipal contractor,  and  allowed  the  subcontractor  to  complete  the  con- 
tract, he  was  estopped  to  deny  that  he  had  money  of  the  principal 
contractor's  sufficient  to  pay  the  subcontractor.*^"®  In  a  Minnesota 
case  it  appeared  that  the  plaintiff  furnished  materials  for  a  build- 
ing erected  by  the  defendants  on  a  certain  lot  under  a  contract  joint- 
ly made  with  them,  the  title  to  the  lot  being  at  that  time  in  a  third 
person.  Shortly  before  the  completion  of  the  building  one  of  the 
defendants  transferred  his  interest  to  the  others,  and  the  title  to  the 
lot  was  thereupon  conveyed  to  the  latter.  On  these  facts  the  court 
held  that  plaintiff  was  entitled  to  enforce  a  lien  for  the  amount  of  his 
4'laim  against  the  building  and  lot,  and  that  defendants  were  es- 
topped to  deny  title  and  ownership  therein.*'^  But  a  first  con- 
tra-ctor,  representing  himself  as  the  owner  of  the  building  after  the 
subcontractor  had  contracted  with  a  second  contractor,  would  not 
thereby  be  estopped,  in  an  action  by  the  last,  from  denying  the  own- 
43i*8hip.°°*  An  estoppel  to  deny  the  debt  will  not  keep  the  lien 
alive.°®"  In  a  proceeding  by  the  original  contractor  to  enforce  a 
mechanic's  lien  against  the  owner  of  the  land,  no  rights  of  a  subse- 
quent purchaser  intervening,  the  owner,  by  accepting  service  of  a 
copy  of  the  statement  in  lieu  of  the  statutory  service,  before  the  time 
had  elapsed  within  which  the  statutory  service  could  have  been  made, 
is  estopped  to  assert  that  the  service  was  not  made  in  the  statutory 
manner.*^® 

«•»  Havighorat  v.  Llndberg,  67  111.  403. 

B9e  MeConneU  v.  Woms,  14  South.  849.  102  Ala.  587. 

6»7  Colman  v.  Goodnow,  29  N.  W.  338,  36  Minn.  9. 

»08  Rothgerbor  v.  Dupuy,  64  111.  452. 

ft 00  Hunter  v.  Lnnnlng,  76  Pa.  St.  25. 

eoo  Mouat  v.  Fisher,  62  N.  W.  338,  104  Mich.  262. 
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Waiver  of  Defense. 

§  588.  It  has  been  said  that  a  party  should  not  be  held  to  waive 
any  formality  that  is  necessary  to  perfect  a  mechanic's  lien  against 
him,  unless  it  fairly  appears  from  the  evidence  that  he  actually  in- 
tended to  waive  it,  or  his  conduct  has  been  such  as  to  estop  him 
to  deny  that  he  did  waive  it/*^^  But  that  many  defenses  to  a  me- 
chanic's lien  suit  may  be  waived  is  clearly  settled  by  the  authorities. 
Thus,  where  the  contractor  has  not  finished  his  work  witliin  the 
stipulated  time,  but  the  owner,  after  default,  makes  partial  pay- 
ments, urges  the  contractor  to  proceed  with  the  work,  and  induces 
him  to  do  so,  the  owner  waives  the  right  to  insist  on  a  forfeiture  on 
account  of  the  delay.®^*  And  where  the  contractor  is  not  to  be  paid 
until  he  produces  vouchers  of  having  paid  his  workmen  and  material 
men,  and  the  owner,  after  the  building  is  completed,  refuses  to  pay, 
without  giving  any  reason,  his  omission  to  demand  the  vouchers  is 
a  waiver  of  the  condition  precedent.®®'  So,  in  an  action  to  foreclose 
a  subcontractor's  lien,  after  the  owner  has  appeared  and  contested 
the  claim  upon  the  ground  that  nothing  was  due  by  him  to  the  con- 
tractor, it  does  not  lie  with  him  to  object  that  the  name  of  the  con- 
tractor was  not  in  the  notice  of  the  claim.®®*  If  a  material  man  in 
the  second  degree  proceed  by  scire  facias  against  owner  and  con- 
tractor, to  enforce  a  lien  upon  a  building,  and  the  owner  do  not 
object  to  the  want  of  notice  necessary  to  create  the  lien,  the  con- 
tractor shall  not  be  heard  to  do  so;  for  he  has  no  interest  to  defeat 
it;  beyond  his  obligation  to  protect  the  owner  from  it.®®^    Where  the 

601  Floyd  V.  Rathledge,  41  lU.  App.  370.  It  had  been  previously  decided  by 
the  same  court  that  the  requirements  of  the  mechanic's  Uen  statute  could  not 
be  waived.  Bumside  v.  O'Hara,  35  111.  App.  150.  The  requirements  of  a 
statute  providing  that  a  contractor  shaU  furnish  the  owner  a  statement  of  labor- 
ers and  material  men  under  his  contract,  with  the  amounts  due  each,  before 
he  shall  have  a  right  of  action  to  enforce  a  mechanic's  lien  therefor,  cannot 
be  considered  waived,  In  favor  of  a  contractor,  unless  under  circumstances 
amounting  to  an  estoppel.     Sterner  v.  Haas  (Mich.)  6C  N.  W.  348. 

602  Eyster  v.  Parrott,  83  HI.  517. 

603  Downey  v.  O'Donnell,  92  111.  559. 

604  Mc Bride  v.  Crawford,  1  E.  D.  Smith  (N.  Y.)  65& 
60  5  Clark  v.  Brown,  22  Mo.  140.  , 
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contract  requires  all  extras  to  be  first  agreed  upon  in  writing  be- 
tween the  superintendent  and  the  contractor,  the  owner,  by  having 
the  plans  changed  without  the  subcontractor's  knowledge,  and  thus 
compelling  him  to  do  extra  work,  waives  such  requirement,  so  far  as 
the  subcontractor  is  concerned.*®*  And  an  agreement  that  certain 
lien  claims,  with  the  indorsement  of  the  county  auditor  thereon  as 
to  the  time  and  place  of  record,  shall  be  admitted  as  evidence,  with- 
out formal  proof  and  in  lieu  of  copies,  is  a  waiver  of  any  objections 
to  the  suflSciency  of  the  claims.*®' 

Set-Off  and  Counterclaim. 

§  589.  The  owner  may  recoup,  as  against  a  mechanic's  lien;  dam- 
ages arising  from  failure  to  perform  the  contract  properly.**®  Thus, 
he  may  show  that  the  building  was  not  completed,**"  that  it  was  not 
completed  in  time,*^*  that  defective  materials  were  used,*^^  or  that 

eoo  Fitzgei-ald  v.  Beers,  31  Mo.  App.  356. 

•  07  Wheeler  v.  Ralph,  30  Pac.  709,  4  Wash.  617. 

60  8  Bum  V.  Whittlesey,  2  MacArthur  (D.  C.)  189;  Parrish  v.  Christopher 
(Ky.)  3  S.  W.  603;  LInd  v.  Braender  (Com.  PI,)  7  N.  Y.  Supp.  664;  Frazior  v. 
McGuckin  (Super.  N.  Y.)  9  N.  Y.  Supp.  435;  Gourdier  v.  Thorp,  1  E.  D.  Smith 
<N.  Y.)  697;  Smith  v.  Ferris,  1  Daly  (N.  Y.)  18;  Bayne  v.  Gaylord,  3  Watts 
(Pa.)  301;  Gibson  v.  Carlin,  13  Lea  (Tenn.)  440;  Winder  v.  Caldwell,  14  How. 
(U.  S.)  434;   Bum  v.  Whittlesey,  2  MacArthur  (D.  C.)  189. 

•09  Smith  V.  Ferris,  1  Daly  (N.  Y.)  18;  Lind  v.  Braender  (Com.  PI.)  7  N.  Y. 
Supp.  664;  Frazier  v.  McGuckin  (Super.  N.  Y.)  9  N.  Y.  Supp.  435. 

«io  Winder  v.  Caldwell,  14  How.  (U.  S.)  434;  Bum  v.  Whittlesey,  2  MacAr- 
thur (D.  C.)  180.  Where  a  building  contract  provides  for  the  payment  of  a 
ct;rtain  sum  per  day  as  liquidated  damages  for  failure  of  the  contractor  to  com- 
plete the  contract  In  the  required  time,  the  owner  may  set  off  such  damages, 
as  against  a  subcontractor  attempting  to  enforce  a  lien,  so  as  to  decrease  the 
amount  due  the  contractor,  and  thereby  the  subcontractor's  recovery.  Julin 
V.  ^lanufacturlng  Co.,  54  111.  App.  4G0. 

«ii  Bayne  v.  Gaylord,  3  Watts  (Pa.)  301;  Winder  v.  CaldweU,  14  How.  (U. 
S.)  434.  But  where  the  plaintiff  agreed  to  furnish,  and  did  furnish,  only  part 
of  tlie  materials  called  for  in  a  contract  which  provided  that  "the  construction, 
workmanship,  and  materials  furnished  are  to  be  similar  to  that  used  and  per- 
formed in  the  constractlon"  of  a  certain  house,  it  was  held  that  defendant 
was  not  entitled  to  a  set-off  because,  "in  consequence  of  defective  materials 
fumished,  the  house  was  not  worth  as  much  as  it  otherwise  would  have  been," 
without  showing  that  the  materials  furnished  by  plaintiff  were  defective.    Tay- 
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the  work  was  defectively  done.®^*  Damages  arising  from  failure  of 
the  contractor  to  complete  the  building  may  be  offset,  even  though 
the  suit  is  brought  to  enforce  a  subcontractor's  lien.'^^In  a  suit  to 
foreclose  a  mechanic's  lien,  the  owner  may  also  recoup  oTimages  aris- 
ing from  the  breach  of  the  mechanic's  warranty.*^*  Thus,  where, 
on  a  petition  by  a  material  man  against  the  owner  and  the  contractor, 
the  owner  answered,  denying  notice  of  lien  or  knowledge  of  the 
furnishing,  and  claimed  damages  for  breach  of  the  petitioner's  guar- 
anty that  the  contractor  should  build  the  house  in  a  workmanlike 
manner,  and  complete  it  by  a  certain  date,  it  was  held  that  this 
counterclaim  was  not  inconsistent  with  the  prior  defense,  and  was 
"connected  with  the  subject  of  the  action,"  within  the  meaning  of 
the  Afissouri  CkMie.*^*^  An  owner  who  has  paid  the  liens  of  material 
men  in  the  second  degree  may  offset  such  payments,  when  sued  by 
the  contractor.'^®  In  an  action  to  foreclose  a  subcontractor's  lien, 
a  contractor  who  is  made  a  party  defendant  may  set  off  a  debt  due 
him  from  the  plaintiff.®^^  It  is  held  in  New  York  that,  in  an  action 
by  a  contractor  against  an  owTier  under  the  lien  law,  the  owner  may 

lor  V.  Mun>liy,  23  Atl.  1134,  148  Pa.  St.  337,  and  30  Wkly.  Notes  Cas.  27; 
'l^ylor  V,  Williams,  Id. 

•  12  Bum  V.  Whittlesey,  2  MacArthur  (D.  C.)  189. 

CIS  Smith  V.  Ferris.  1  Daly  (N.  Y.)  18;  Llnd  v.  Braender  (Com.  PI.)  7  N.  Y. 
Supp.  664;  Parrish  v.  Christopher  (Ky.)  3  S.  W.  603;  Julin  v.  Mnaufacturing 
Co.,  54  111.  App.  460.  In  an  action  brought  for  the  foreclosure  of  a  lien,  the  de- 
fendant offered  to  prove  that  on  the  very  day  the  claim  was  filed  the  contractor 
l>ecame  unable  to  complete  the  buUding,  or  to  advance  the  necessary  funds 
to  ptircliase  materials  therefor  and  to  pay  laborers  thereon,  and  that  the  de- 
fendant, in  order  to  complete  the  building,  was  forced  to  and  did  purchase 
materials  therefor,  and  pay  laborers  thereon,  to  an  amount  exceeding  the  price 
agreed  to  be  paid  in  the  contract.  It  was  held  that  the  evidence  was  prop- 
erly rejected,  as  the  offer  did  not  show  that  the  contract  had  been  abandoned, 
and  the  sums  paid  must  be  considered  as  payments  made  thereunder,  after 
the  claim  was  filed.    McMillan  v.  Wine  Co.,  5  Hun  (N.  Y.)  12. 

614  Cox  V.  Colies,  17  lU.  App.  503. 

615  McAdow  V.  Ross.  53  Mo.  109. 

«i6  Phillip  V.  Gallant,  62  N.  Y.  256,  modifying  1  Hun  (N.  Y.)  528,  and  3  Thomp. 
&  C.  (N.  Y.)  618;  CoveU  v.  Washburn.  91  Cal.  560,  27  Pac.  859.  The  latter 
case  also  holds  that  he  may  even  recoup  the  costs  and  attorney's  fees  paid  out 
by  him  in  defending  against  the  material  men's  liens. 

«i7  Gable  v.  Parry,  13  Pa.  St.  181;   Grogan  v.  McMahon,  4  E.  D.  Smith  (N. 
Y.)  754;    Grogan  v.  Raphael,  6  Abb.  Prac.  (N.  Y.)  306. 
(614) 
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set  ofif  a  claim  against  the  contractor  arising  out  of  other  matters 
than  those  connected  with  the  contract,*^*  but  this  is  not  allowed 
in  Pennsylvania  '^^  or  in  Georgia.*^*^  And  in  an  action  by  a  subcj)n- 
tractor  the  owner  cannot  offset  a  claim  against  the  contractor  ac- 
quired after  the  subcontractor's  lien  accrued.®^^ 

Division  VI.     Practice  before  Trial. 

General  Principles. 

§  590.  TMiere  the  statute  declares  that,  in  proceedings  under  the 
mechanic's  lien  act,  courts  are  vested  with  all  the  powers  of  courts 
of  chancery,  this  establishes  the  chancery  practice,  in  such  cases, 
subject  to  such  modifications  as  are  expressly  provided  by  the  act 
itself.®'*  In  code  states  the  practice  in  regard  to  the  time  for  filing 
pleadings  is  the  same  in  mechanic's  lien  suits  as  in  other  actions,*-* 
though  even  there  the  suit  is  in  its  nature  an  equitable  proceeding.*'* 
But  it  has  bt^en  held  in  Iowa  that  under  a  statute  making  a  me- 
chanic's lien  rest  upon  a  contract  made  with  the  owner  of  the  land, 
or  his  authorized  agent,  the  principles  of  equity  jurisprudence  do 
not  apply  to  its  enforcement.®'*^  The  Missouri  statutory  provision 
that  no  delay  shall  be  granted  at  the  second  term  for  the  purpose  of 
bringing  in  defendants  not  served  does  not  apply  to  mechanic's  lien 
cases,  where  a  dismissal  would  be  a  bar  to  a  recovery  on  the  lien.®'* 
And  in  a  suit  to  foreclose  a  mechanic's  lien  the  property  subject  to 

•18  Owens  V.  Ackerson,  1  E.  D.  Smith  (N.  Y.)  691,  S  How.  Prac.  (N.  Y.)  109. 

•10  McQiiaide  v.  Stewart,  48  Pa.  St.  198. 

020  Fuller  v.  Kitchens,  57  Ga.  205. 

•  21  Bullock  V.  Horn,  44  Ohio  St.  420,  7  N.  E.  737. 

«22  Clear  Creek,  Colorado,  Gold  &  Silver  Min.  Co.  v.  Root,  1  Colo.  374;  Ross 
V.  Dorr,  18  111.  245;  West  v.  Flemming,  Id.  248;  HamUton  v.  Dunn,  22  lU. 
259;    Linnemeyer  v.  MUler,  70  111.  244. 

028  Smith  V.  Maince,  1  N.  Y.  Code  R.  (N.  S.)  2^0. 

•2*  Scott  V.  Goldlnghorst,  24  N.  E.  333,  123  Ind.  268. 

•26  Miller  V.  HoUingsworth,  33  Iowa,  224.  Prooeediugs  by  a  subcontractor 
to  procure  his  lien,  and  fix  the  liability  of  the  owner  of  the  property,  under 
the  lien  law  of  Iowa,  are  to  be  conducted  as  in  an  ordinary  garnishment,  but 
it  is  not  necessary  that  an  attachment  against  the  principal  contractor  should 
first  issue.     Parmenter  v.  Childs,  12  Iowa,  22. 

•2«  Schulenburg  v.  Werner,  6  Mo.  App.  292. 
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the  lien  is  within  the  exclusive  control  of  the  court  until  the  pro- 
ceeding is  finally  terminated  by  the  issuance  of  the  special  execution 
provided  for  in  such  cases.**^  The  supreme  court  of  Michigan  has 
said  that;  although  the  mechanic's  lien  act  of  that  state  shows  an 
intent  that  proceedings  under  it  should  be  prosecuted  in  a  manner 
to  exempt  them  from  technical  refinement,  yet,  as  the  remedy  looks 
to  a  somewhat  summary  subjection  of  real  property,  under  loose  ver- 
bal arrangements,  and  to  the  passage  and  founding  of  titles  to  land 
as  the  result  of  compulsory  proceedings,  all  matters  of  substance, 
and  every  step  in  any  way  essential  to  the  security  of  rights  and 
titles,  and  the  preclusion  of  future  strife  and  contention,  ought  to 
be  strictly  insisted  upon.®** 

Service  of  Process. 

§  591.  Issuance  and  service  of  process,  or  notice  equivalent  to 
process,  is  required  in  mechanic's  lien  suits,  as  in  other  actions,®*' 
though,  of  course,  such  requirement  may  be  waived  by  a  voluntary 
appearance  in  the  suit.®*®  In  Minnesota  the  court  has  jurisdiction, 
in  an  action  to  enforce  a  mechanic's  lien,  to  determine  the  liens  set 
up  by  any  defendant  without  a  separate  summons  to  the  owner  de- 

«27  Kogers  &  Baldwin  Hardwai*e  Co.  v.  Cleveland  Bldg.  Co.  (Mo.  Sup.)  32  S. 
W.  1. 

62  8  Willard  v.  Magoon,  30  Mich.  373. 

»29  Kizer  Lumber  Co.  v.  Mosely,  56  Ark.  544,  20  S.  W.  409;  Flandreau  v. 
Whito,  18  Cal.  639;  San  Juan  &  St.  Louis  Mining  &  Smelting  Co.  v.  Finch, 
(5  Colo,  214;  Loniax  v.  Bcsley,  1  Colo.  App.  21,  27  Pac.  167;  Cherry  v.  Rail- 
road Co.,  65  Ga.  633;  Colcord  v.  Funck,  1  Morris  (Iowa)  178;  Jones  & 
Magee  Lumber  Co.  v.  Boggs,  63  Iowa,  589,  19  N.  W.  678.  It  has.  howt»ver, 
IxH^n  held  in  California  that,  under  the  act  of  1861,  suit  Is  properly  brought 
on  a  mechanic's  Hen  when  the  i)etltIon  is  filed  and  notice  Is  issued  by  the  derk 
of  the  court,  and  no  complaint  and  summons  are  necessary.  Van  Winkle  t. 
Stow,  23  Cal.  457. 

«3o  Mors  V.  Stanton,  51  N.  Y.  649;  Mouat  v.  Fisher,  62  N.  W.  338,  104  Mich. 
202;  Otis  V.  Voorhls,  49  How.  Trac.  (N.  Y.)  273.  But  while  an  agreement 
between  a  mechanic  and  a  defendant.  In  a  mochanic's  lien  suit,  that  the  lat- 
ter should  acknowledge  service  of  the  summons  to  have  been  made  during  a 
former  teim,  is  good  between  the  parties,  such  an  agreement  has  no  effect 
as  to  one  who  has  acquired  title  to  the  land  and  building  at  a  judicial  sale. 
Christian  v.  O'Neal,  46  Miss.  669. 
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« 

fendant."^^  A  summons  or  notice  requiring  appearance  at  a  day 
that  is  past  is  invalid.®**  And  so  is  a  notice  requiring  the  defend- 
ant to  appear  before  the  clerk  of  the  court,  instead  of  before  the 
court.®*'  Under  a  statute  requiring  the  notice  in  lieu  of  process 
to  state  "the  liens  and  times  of  filing,"  an  omission  to  state  all  the 
liens  filed,  with  the  dates  of  filing,  renders  the  notice  defective;  *** 
but,  where  the  statute  does  not  so  require,  such  notice  need  not  state 
when  the  lien  claim  was  filed,  or  when  the  work  was  done.®***  Un- 
der a  statute  declaring  that  summons  shall  be  directed,  tested,  and 
made  returnable  in  the  same  manner  as  other  writs  of  summons,  a 
summons  may  be  sealcl  by  the  attorney  where  that  is  the  custom  in 
other  actions.®*®  Under  a  statute  which  declared  that  summons 
should  contain  a  notice  '4n  an  action  arising  on  contract  for  money 
or  damages  only  that  the  plaintiff  will  take  judgment  for  a  sum 
specified  therein,"  and  in  other  actions  that  '^e  plaintiff  will  apply 
to  the  court  for  the  relief,  demanded  therein,"  it  was  held  that  a 
mechanic's  lien  suit  required  the  former  kind  of  notice.®*'  Under 
the  Tennessee  statute  relative  to  mechanics'  liens  on  railroads,  a 
declaration  served  upon  the  railroad  company  by  the  claimant,  con- 
taining a  count  based  upon  a  lien,  is  a  suflflcient  notice.®**  In  a 
recent  case  in  Virginia  the  record  showed  the  filing  of  a  verified  ac- 
<x)unt  of  the  numl)er  and  price  of  the  materials  furnished,  accom- 
panied by  a»  claim  for  a  lien  upon  a  certain  building  located  in  a 
designated  town,  "with  so  much  land  therewith  as  shall  be  neces- 
sary for  the  convenient  use  and  enjoyment  of  the  premises,"  and  the 
service  of  a  notice  of  claim  for  a  lien  and  of  motion  to  enforce  the 
same  at  the  first  day  of  the  next  term,  both  of  which  notices  were 
contained  in  one  document.    It  was  held  that  the  proceedings  were 

681  Menzel  v.  Tubbs,  53  N.  W.  653,  51  Minn.  364. 

e««  Jones  &  Magee  Lumber  Co.  v.  BoggB,  63  Iowa,  589,  19  N.  W.  678. 

«3«  Dressel  v.  French,  7  How.  Prac.  (N.  Y.)  350. 

e3i  Otis  v.  Voorhls,  49  How.  Prac.  (N.  Y.)  273.  The  notice  to  foreclose  the 
lien  mnst  advise  the  owner  of  the  fact  of  the  lien;  stating  the  amount  claimed, 
and  the  time  when  the  notice  was  docketed.  McSorley  v.  Hogan,  1  N.  Y. 
Code  R.  (N.  S.)  285. 

686  Tinker  v.  Geraghty,  1  E.  D.  Smith  (N.  Y.)  687. 

<3«  James  v.  Van  Horn,  39  N.  J.  Law,  353. 

«8T  Willamette  Falls  Transp.  &  Mill.  Co.  v.  Riley,  1  Or.  183. 

•88  Central  Trust  Co.  v.  Condon,  14  C.  C.  A.  314,  67  Fed.  84. 
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regular,  though  the  motion  was  not  made  at  tlie  time  specified.*'^ 
Where  the  statute  requires  the  date  of  its  issue  to  be  indorsed  on 
the  summons,  the  failure  to  do  so  invalidates  the  lien.®*®  A  statute 
declaring  that  the  court  in  which  a  petition  to  enforce  a  mechanic's 
lien  is  entered  shall  order  notice  to  be  given  to  the  owner  of  the 
land,  that  he  may  appear  and  answer  thereto  at  a  certain  day  in  the 
same  term,  or  the  next  term  of  the  court,  does  not  require  the  notice 
to  be  given  at  the  first  or  second  term  after  filing  the  petition.**^ 
If  the  property  is  in  possession  of  a  tenant,  the  writ  should  be  served 
on  him.°*^  In  Maryland,  in  case  of  a  scire  facias  to  enforce  a  me- 
chanic's lien,  the  return  "Scire  feci"  is  insuflBcient.  The  officer  should 
also  have  returned  what  was  done  by  him  in  reference  to  leaving^ 
at  the  building  the  notice  required  by  tht»  Maryland  statute.'**  In 
a  suit  to  foreclose  a  mechanic's  lien,  the  objection  that  "the  affidavit 
does  not  show  a  legal  service  of  the  papers"  sufficiently  raises  the 
question  whether  the  notice  of  lien  was  properly  served/** 

Service  by  Publication. 

§  592.  Where  personal  service  is  impossible  because  of  the  de- 
fendant's absence,  service  by  publication  may  take  its  place,  when 
the  statute  so  provides,"*'  though  it  has  been  held  that  a  statute 
authorizing  service  of  summons  in  mechanic's  lien  cases  by  publi- 
cation, "upon  all  parties  to  the  action  against  whom  no  personal 
judgment  is  sought,"  regardless  of  whether  they  are  in  the  state 
or  not,  is  unconstitutional,  as  not  being  due  process  of  law/** 
But  the  courts  cannot  supph'  the  omission  of  the  statute  to  pro- 
vide  for  an  order  of  publication  against  a  nonresident  defendant  in 

6  30  lister  v.  Pedigo,  4  S.  B.  703,  84  Va.  309. 

C40  Currier  v.  Cummings,  3  Atl.  174,  40  N.  J.  Eq.  145;  Wheeler  ▼.  Almond. 
4(5  N.  J.  Law.  161. 

«♦!  Ilockwood  V.  Walcott,  3  AUen  (Mass.)  458;  Worthen  v.  Cleaveland,  12^ 
Mans.  570. 

0*2  Kane  v.  Schmidt,  2  Wkly.  Notes  Cas.  487. 

043  Plummer  v.  Eckenrode,  50  Md.  225. 

64  4  Hannah  &,  Lay  Mercantile  Co.  v.  Mosser  (Mich.)  62  N.  W.  1120. 

64  5  Oolcord  v.  Funek,  1  Morris  (Iowa)  178;  Decker  v.  Myles,  4  Colo.  558; 
Fanning  v.  Krapfl,  14  N.  W.  727,  16  N.  W.  293,  and  61  Iowa,  417. 

•46  BardweU  v.  Collins,  46  N.  W.  315,  44  Minn.  97. 
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a  mechanic's  lien  proceeding.**^     Inability  to  find  the  defendant, 
as  a  reason  for  publication  of  the  notice,  should  appear  by  the 
officer's  return  on  the  writ.®**    Notice  to  lien  claimants  published 
3  times  in  three  successive  weeks  in  a  weekly  newspaper,  although 
less  than  21  days  intervened  between  the  date  of  the  first  publica- 
tion and  the  time  other  lien  claimants  were  therein  notified  to 
appear,  has  been  held  to  comply  sufficiently  with  a  statute  requir- 
ing the  notice  to  be  published  at  least  once  a  week  for  three  suc- 
cessive weeks.'**    But  where  in  an  action  to  foreclose  a  mechan- 
ic's lien,  defendant's  name  was  T.  Phelia  Boyd  Hopkins,  and  the 
notice  by  publication  was  addressed  to  P.  T.  B.  Hopkins,  the  wife 
of  John  C.  Hopkins,  it  was  held  that  the  transposition  of  the  in- 
itials  made  the   service   of   no   effect.''^®    TVliere  the  statute   re- 
quires the  notice  posted  to  state  *'on  what  account''  the  amount 
sued  for  is  due,  a  notice  which  fails  to  state  whether  the  debt  is 
for  work  or  for  materials  is  insufficient.'"^     And  a  defect  in  the 
notice  to  nonresidents  interested  in  the  property  upon  which  a 
mechanic's  lien  is  claimed,  as  required  by  the  Rhode  Island  stat- 
ute, by  publication,  cannot  be  remedied,  even  under  the  general 
equity  powers  of  the  court,  by  ordering  a  new  citation.'"^     The 
failure  of  a  plaintiff,  in  an  action  to  foreclose  a  mechanic's  lien,  to 
publish  notice  of  the  suit  as  required  by  statute,  will  not  deprive  a 
lien  claimant  who  intervenes  in  the  action  of  his  right  to  have 
an  adjudication  of  his  claim.°°* 

«*7  Bieswaenger  v.  Werner,  5  Mo.  App.  582.  It  lias  been  held  In  Mississippi 
that,  in  an  action  at  law  to  subject  alleged  property  of  the  defendant  to  the 
imyment  of  an  alleged  mechanic's  lien,  if  the  defendant  be  a  nonresident  it  is 
eiToneous  to  grant  an  order  of  publication  against  him,  and  on  proof  thereof 
to  render  against  him  a  Judgment  by  default.  Such  Judgment  will  be  abso- 
lutely void  for  want  of  due  notice.     Falconer  y.  Frazier,  7  Smedes  &  M.  (Miss.) 

«*«  Oolcord  ▼.  Funck,  1  Morris  (Iowa)  178. 

649  Decker  v.  Myles,  4  Colo.  558. 

•»o  Fanning  v.  Krapfl,  14  N.  W.  727,  16  N.  W.  203,  and  61  Iowa,  417. 

•fti  McKelvey  v.  Wonderly,  26  Mo.  App.  631. 

e52  Vickerie  v.  Spencer,  9  R.  I.  585.         «»«  Elliott  v.  Ivors,  6  Nev.  287. 
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liis  Pendens. 

§  593.  It  is  not  necessary,  in  the  absence  of  express  statutory 
direction,  to  file  a  notice  of  lis  pendens  in  order  to  preserve  the 
lien  as  against  purchasers  pending  suit.  The  Missouri  •**  statute 
provides  that  before  the  commencement  of  suit  to  foreclose  a  lien 
^*the  plaintiff  shall  file  with  the  clerk  of  the  circuit  court  a  notice 
showing  when,  and  before  what  justice  of  the  peace,  such  suit  will 
be  instituted;  and  before  any  process  shall  be  issued  he  shall  file 
with  the  justice  a  statement  of  the  facts  constituting  his  cause  of 
action,  and  a  description  of  the  property  sought  to  be  charged 
with  the  lien."  Under  this  statute  it  has  been  held  that  it  is  im- 
material whether  the  notice  of  intention  to  sue  be  filed  simultane- 
ously with  the  lien  account  or  not,  so  that  it  was  filed  before  com- 
mencement of  suit.**'  In  New  York,  where  the  statute  requires 
notice  of  lis  pendens  to  be  filed,  it  is  held  that  filing  such  notice 
is  not  necessary  where  the  amount  due  has  been  paid  into  court, 
so  that  the  lien  has  shifted  from  the  land  to  the  fund.'***  Under 
a  statute  providing  that  mechanics'  liens  shall  not  bind  the  prop- 
erty unless  action  is  brought  thereon  within  90  days  after  the  claim 
is  filed,  or  unless  the  claimant,  being  made  a  party  defendant  in  an 
action  to  enforce  any  other  lien,  files  a  notice  of  the  pendency  of 
such  action,  the  defendant  in  an  action  to  foreclose  a  mortgage, 
who  claims  under  a  mechanic's  lien,  must,  in  order  to  maintain 
his  lien,  file  a  notice  of  the  pendency  of  such  action.*'^  But  un- 
der a  statute  which  provides  that  "no  lien  shall  bind  the  prop- 
erty for  a  longer  period  than  one  year  after  the  filing  of  notice  of 
lien,  unless  within  that  time  an  action  is  commenced  to  enforce 
the  same,  and  a  notice  of  the  pendency  of  such  action  is  filed,'' 
etc.;  also  that,  "when  a  claimant  is  made  a  party  defendant  to  any 
action  brought  to  enforce  any  other  lien,  such  action  shall  be 
deemed  an  action  to  enforce  the  lien  of  such  defendant," — ^it  has 

6  54  Empire  Land  &  Canal  Co.  v.  Engley,  33  Pac.  153.  18  Colo.  388. 
«56  Schroeder  v.  Mueller,  33  Mo.  App.  28. 
«»«  Bates  v.  Trustees,  27  N.  Y.  Supp.  951,  7  Misc.  Rep.  609. 
6B7  Danziger  v.  Simonson,  22  N.  E.  570,  116  N.  Y.  329,  affirming,  53  N.  Y. 
Super.  Ct.  158. 
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been  held  that  the  filing  of  a  lis  pendens  by  the  plaintiff  is  suffi- 
cient to  preserve  the  liens  of  all  the  claimants  who  are  made  de- 
fendants.®*^® 

Interlocutory  Belief. 

§  594.  When  necessary  to  preserve  plaintiff's  rights,  courts  will 
grant  injunctions  in  mechanic's  lien  suits.®'®  Thus,  the  removal  of 
the  building  by  a  subsequent  judgment  creditor  may  be  enjoined.®®^ 
And  the  issuance  of  execution  upon  a  prior  judgment  will  be  stayed,  on 
the  petition  of  a  subsequent  mechanic's  lien  creditor,  until  the 
curtilage  appurtenant  to  the  building  has  been  set  out,  under 
the  Pennsylvania  statute.®®^  Whether  a  receiver  of  rents  and 
profits  may  be  appointed  on  motion  of  plaintiff  in  a  suit  to  fore- 
close a  mechanic's  lien  is  an  unsettled  question.*** 

Attachment. 

§  595.  Under  the  Tennessee  statute  providing  that  mechanics' 
lic^ns  shall  be  enforced  by  attachment  either  in  law  or  equity,  or  by 
judgment  and  execution  at  law,  to  be  levied  on  the  property  on 
which  the  lien  is,  an  attachment  must  issue  and  be  levied  upon 
the  property  in  order  to  preserve  or  enforce  such  lien.**'  An  at- 
lachment  to  enforce  a  mechanic's  lien,  being  in  aid  merely  of  the 
ordinary  remedy  by  suit,  must  follow  it,  and  must  be  issued  from 
the  same  court  which  has  jurisdiction  of  the  plaintiff's  demand, 
conforming  at  the  same  time  to  the  usual  conditions  as  to  the  affi- 
davit, bond,  etc.,  on  which  the  attachment  is  issued.  If  the  pro- 
cess be  issued  in  the  circuit  court,  the  clerk  may  issue  the  attach- 

•  68  McAllister  v.  Case,  5  N.  Y.  Supp.  918,  15  Daly,  299. 

•6»  Barber  v.  Reynolds,  33  Cal.  497;  Webb  v.  Van  Zandt,  16  Abb.  Prac.  314, 
note;   Fllckinger  v.  Huber,  31  Pa.  St.  344. 

000  Barber  v.  Reynolds,  33  Cal.  497. 

««i  Flickinger  v.  Huber,  31  Pa.  St.  344. 

602  The  right  to  appoint  such  a  receiver  was  asserted  in  Webb  v.  Van  Zandt, 
16  Abb.  Prac.  314,  note,  and  denied  in  Meyer  v.  Seebald,  11  Abb.  Prac.  (N.  S.) 
32C,    note. 

eo»  DoUman  v.  CoUier,  22  S.  W.  741,  92  Tenn.  GGO.  But,  under  the  Tennessee 
statute,  relative  to  mechanics'  liens  on  railroads,  it  is  not  necessary  for  the 
clnlniant  to  issue  an  attachment.  Central  Trust  Co.  v.  Condon,  14  C.  C.  A. 
314,  67  Fed.  84. 
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ment,  and  may  administer  the  necessary  oath."**  Upon  a  bill 
filed  to  enforce  a  mechanic's  lien  on  a  leasehold  interest  in  land, 
and  npon  a  building,  machinery,  and  fixtures  thereon,  the  attadi- 
ment  should  be  levied  in  the  manner  of  attaching  realty,  and  not 
as  in  attaching  chattels.** •• 

Motion  and  Notice. 

§  596.  Where  a  motion  is  made  to  set  aside  a  sale  foreclosing 
a  lien  in  favor  of  two  persons,  notice  of  such  motion  must  be 
given  to  both  of  them.®'*  Where  a  single  lien  is  claimed  on  sev- 
eral houses,  a  motion  by  several  defendants  to  be  allowed  each  to 
defend  separately  in  respect  to  his  particular  house  comes  too 
late  when  made  after  the  issues  are  all  made  up.**^  Failure  to 
serve  a  bill  of  particulars  may  be  taken  advantage  of  before  an- 
swering, by  a  motion  to  stay  the  proceeding  until  the  bill  is 
filed. *•*  Under  a  statute  requiring  notice  to  be  given  of  the  ap- 
pointment of  commissioners  to  designate  the  curtilage  subject  to 
the  lien,  it  is  not  necessary  to  give  notice  also  of  the  time  when 
the  commissioners  will  view  the  premises.®*®  If  the  plaintiff  fails 
to  reply  to  the  answer,  the  proper  practice  is  to  notify  him  to  re- 
ply, and,  on  his  failure  to  do  so,  to  move  to  set  the  case  down  for 
hearing  on  bill  and  answer.*^*  It  is  held  in  New  York  that,  in  a 
proceeding  to  foreclose  a  mechanic's  lien,  one  of  several  d^^iendants 
can  have  no  relief  against  a  co-defendant,  unless  he  serves  him  with 
notice  of  trial.*^^ 

Consolidation  of  Suits. 

§  597.  It  is  proper  to  consolidate  suits  brought  by  a  contractor 
against  the  owner  of  ground  to  enforce  a  mechanic's  lien,  and  a  like 
liuit  brought  by  a  subcontractor  against  such  owner  and  principal 

«e4  Brown  v.  Brown,  2  Sneed.  (Tenn.)  431, 
•65  Burr  v.  Gnives,  4  Lea  (Tenn.)  552. 
«e«  Tumey  v.  Saunders,  8  111.  239. 
687  Wilson  V.  Menyman,  48  Md.  328. 
008  Norcott  V.  First  Baptist  Church,  8  Hun  (N.  Y.)  G39. 
000  Menner  v.  Nichols  (Pa.  Sup.)  8  Atl.  647. 
OTO  Llnnemeyer  v.  Miller,  70  111.  244. 

071  Mahoney  v.  McWalters,  36  N.  Y.  Supp.  149,  91  Hun,  247. 
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contractor,  where  both  suits  relate  to  the  same  subject-matter.^'^ 
A  lien  law  which  provides  that  a  second  action  shall  not  be  brought 
where  one  is  already  pending  to  foreclose  mechanics'  liens  on  prop- 
erty affected  by  several  lien  claims,  and  that  if  such  action  is  brought 
it  must  be  consolidated  with  the  first  action,  is  a  mere  regulation 
of  practice,  and  does  not  make  the  second  action  void."'*  Where 
several  causes  for  foreclosure  of  mechanics'  liens  for  materials  fur- 
nished have  been  consolidated,  and  fully  litigated  and  determined 
as  to  the  lien  claimants,  it  is  immaterial  that  the  causes  were  so  far 
segregated  as  to  leave  issues  between  the  owner  and  contractor  still 
pending.®'* 

Quashing  and  Striking  Off. 

§  598.  A  writ  of  scire  facias  to  enforce  a  mechanic's  lien  may  be 
quashed  on  motion,  if  it  fails  to  set  forth  the  details  of  the  claim 
as  required  by  the  statute.*'^  Under  the  Pennsylvania  practice  a 
mechanic's  lien  may  be  summarily  stricken  off,  if  the  claim  of  lien 
is  void  on  its  face.*'*  Thus,  where  a  claim  is  filed  for  work  done 
and  material  furnished  in  the  erection  and  construction  of  a  build- 
ing, but  the  contract  attached  to  the  claim  shows  that  the  work 
was  really  an  alteration  of  an  old  building,  the  claim  is  properly 
struck  off,  since  liens  for  erection  and  for  alteration,  arising  under 
different  acts  of  assembly,  differ  in  several  respects.*"  But  a  me- 
chanic's lien  cannot  be  stricken  off  by  petition  based  on  questions  of 
fact  not  arising  upon  the  recoixi.*'®  Nor  should  it  be  stricken  off 
Ix^cause  of  the  indefiniteness  of  some  of  the  items  of  the  account,*'^ 
or  because  the  description  of  the  property  is  indefinite.* *•     After 

«T2  Schnell  v.  Clements,  73  lU.  013. 

6T8  AUUer  v.  Condit.  55  N.  W.  47,  52  Minn.  4r.5. 

«74  Wbeoler  v.  Ralph,  30  Pac.  709,  4  Wash.  017. 

«To  wUson  V.  Merryman,  48  Md.  328. 

•7  6  Lehman  v.  Thomas,  5  Watts  &  S.  (Pa.)  202;  Morrison  v.  Henderson,  17 
Atl.  599,  126  Pa.  St.  216;  MItcheU  v.  Martin,  3  PIttsb.  R.  (Pa.)  474;  Hoffmas- 
ter  V.  Knupp,  15  Pa.  Co.  Ct.  R.  140. 

•7T  Morrison  v.  Henderson,  17  Atl.  599,  126  Pa.  St.  216. 

678  Frick  V.  Claddings,  10  Phila.  (Pa.)  79;  Shoemaker  v.  Diif^anne,  1  Wkly. 
Notes  Cas.  471;  Clark  v.  MlUer,  14  Pa.  Co.  Ct.  R.  227;  McGuckin  v.  Coulter. 
10  Abb.  Prac.  N.  S.  (N.  Y.)  128. 

•TO  McCrlstal  v.  Cochran.  23  Atl.  444,  147  Pa.  St.  225. 

«»o  Hoff master  v.  Knupp,  15  Pa.  Co.  Ct.  R.  140. 
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pleading  to  the  merits,  it  is  too  late  to  move  to  strike  off  a  lien  for 
defects  of  fonn.'®^  Where  a  scire  facias  upon  a  mechanic's  lien 
has  been  regularly  served,  the  court  cannot  order  that  the  lien  be 
marked  "Satisfied,"  on  petition  by  the  defendant  alleging  pay- 
ment.^'^  A  rule  to  strike  off  a  mechanic's  lien  cannot  be  entered 
as  of  course  by  prtecipe  filed  in  the  prothonotary's  office,  since  it  is 
not  a  rule  of  course.'®^  Pending  suit  to  foreclose  a  mechanic's 
lien,  the  court  has  no  power,  on  motion  by  a  subsequent  purchaser, 
to  discharge  the  lien  on  the  ground  that  it  v^as  filed  too  late.'"* 
And  a  lien  should  not  be  discharged  on  summary  application  based 
on  affidavits  that  the  claimant  did  no  work  on  the  premises.'"' 

Judgment  on  the  Pleadings. 

§  599.  Under  the  code  practice,  in  an  action  to  enforce  a  me- 
chanic's lien,  the  plaintiff  having  alleged  the  necessary  facts  to  en- 
title him  to  the  judgment  and  relief  demanded  in  his  petition,  and 
none  of  such  facts  and  allegations  having  been  denied,  or  any  set-off 
or  counterclaim,  or  other  fact  or  matter,  alleged  or  pleaded  in 
avoidance  thereof,  the  plaintiff  is  entitled  to  a  judgment  on  the  plead- 
ings.'"' Under  the  chancery  practice  the  court  may,  upon  failure 
to  answer,  enter  a  decree  for  plaintiff  without  hearing  evidence,"* 
and  may,  upon  failure  to  file  replication,  enter  a  decree  for  the  de- 
fendant, taking  the  answer  as  confessed.'""  Where  an  affidavit  of 
defense  was  filed  to  an  action  by  a  subcontractor  upon  a  mechanic's 
lien,  judgment  cannot  be  entered  for  plaintiff,  in  disregard  of  such 
affidavit,  on  the  ground  that  it  was  improperly  filed,  without  first 

««i  Humphries  v.  Addicks,  12  FhUa.  (Pa.)  200. 

•8  2  stoke  V.  McCuUough,  107  Pa.  St.  39. 

«fi3  Bank  v.  Rush,  2  Wkly.  Notes  Cas.  186. 

6S4  In  re  Lien  on  740  Broadway,  15  Abb.  Prac.  N.  S.  (N.  Y.)  336,  ovemilliig 
on  this  point  Lutz  v.  Ey,  3  E.  D.  Smith  (N.  Y.)  630. 

08  5  McGuckln  v.  Coulter,  10  Abb.  Prac.  N.  S.  (N.  Y.)  128. 

cso  Irish  V.  Pheby,  44  N.  W.  438,  28  Neb.  231.  Under  Laws  N.  Y.  1873, 
c.  480,  the  damages  on  default  could  be  assessed  by  the  clerk,  and  an  errone- 
ous assessment  would  not  make  the  judgment  a  nuUity.  Welde  v.  Henderson, 
6  N.  Y.  Supp.  176,  53  Hun,  633. 

0  87  Clear  Creek,  Colorado,  Gold  &  Silver  Min.  Co.  t.  Uoot,  1  Colo.  374. 

888  Linnemeyer  v.  MiUer,  70  lU.  244. 
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testing  the  regnlarity  of  the  affidavit  by  an  appropriate  motion  to 
remove  it  from  the  file.*®*  It  has  been  held  in  Pennsylvania  that 
judgment  for  want  of  an  affidavit  of  defense  ought  not  to  be  given  in 
scire  facias  upon  a  mechanic's  lien,  when  the  contractor  is  dead, 
and  his  administrator  is  sued.**® 


Beference. 

§  GOO.  In  New  York  the  court  may  order  a  compulsory  reference 
in  a  mechanic's  lien  suit  on  the  ground  that  the  trial  of  the  issue 
will  involve  the  examination  of  a  long  accoxmt;*"*  but  in  Wiscon- 
sin the  court  has  no  power  to  direct  a  reference  if  either  party  de- 
mands a  jury  trial,***^  though  a  reference  ordered  with  the  con- 
sent of  both  parties  is  valid.®"'  In  an  application  to  enforce  a  me- 
chanic's lien,  the  fact  that  the  court  orders  the  master  to  ascer- 
tain whether  there  are  other  creditors  having  liens  of  the  same 
kind  as  plaintiff,  though  not  required  so  to  do,  is  harmless  error, 
where  the  master  reports  that  by  the  certificate  of  the  register  no 
other  liens  were  found  in  his  office,  and  the  case  proceeds  as  if  no  such 
reference  had  been  made.®"*  An  auditor  to  whom  a  mechanic's 
lien  suit  is  referred,  to  hear  the  parties,  examine  their  vouchers,  and 
state  their  accounts,  has  authority  to  determine  the  question  wheth- 
er the  lien  claim  was  seasonably  filed.*  "'^  The  rule  of  the  New  York 
supreme  court  requiring  exceptions  to  the  referee's  report  to  be 
heard  in  the  first  instance  at  the  special  term  does  not  apply  to  a 
reference  of  the  issues  in  proceedings  for  foreclosure  of  mechanics' 
liens.*"*  The  court  of  common  pleas  in  Pennsylvania  has  power  to 
set  aside  the  report  of  commissioners  appointed  under  the  Pennsyl- 
vania act  to  ascertain  and  designate  the  boundaries  of  the  lot  or 
curtilage  appurtenant  to  a  building  against  which  mechanics'  liens 

6  8J>  Wilkinson  v.  Brlce,  23  Ati.  982,  148  Pa.  St.  153. 
coo  iiichards  v.  Reed,  1  Phlla,  (Pa.)  220. 
001  Tooker  v.  RInaldo,  2  Abb.  N.  C.  (N.  Y.)  334,  note, 
688  Druse  v,  Horter,  16  N.  W.  14,  57  Wis.  644. 
«»3  Crocker  v.  Currier,  27  N.  W.  825,  65  Wis.  662. 
«9*  Murphy  v.  Valk,  9  S.  B.  101,  30  S.  C.  262. 
60  5  Corbett  v.  Greenlaw,  117  Mass.  107. 
«'jc  Schaettler  v.  Gardiner,  4  Daly  (N.  Y.)  56. 
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have  been  filed,'®^  but  an  auditor  appointed  after  judgment  to  dis- 
tribute the  proceeds  of  the  sale  has  no  power  to  define  the  curti- 
lage.'"" 

Dismissal  of  Suit. 

• 

§  601.  Where  a  material  man,  in  an  action  to  enforce  a  lien 
against  the  contractor  and  owner  of  a  building,  dismisses  the  suit 
as  to  the  former,  who  is  the  real  debtor,  it  should  be  dismissed  as 
to  the  owner  also,  as  there  would  be  no  one  to  contest  the  validity 
of  the  plain titf's  demand.  •*•  But  in  an  Indiana  case,  where  after 
the  jury  had  beeft  sworn,  and  the  evidence  offered,  the  plaintiff  filed 
a  dismissal  of  the  cause  as  against  two  of  the  defendants,  so  far  as 
it  was  sought  to  obtain  a  personal  judgment  against  them,  but  re- 
tained them  as  defendants  so  far  as  it  was  sought  to  enforce  the 
lien  on  the  premises,  it  was  held  that  the  action  of  the  court  in 
permitting  this  was  not  erroneous."'**®  Where  one  entitled  to  a  me- 
chanic's lien  assigned  the  avails  thereof,  pending  proceedings  for 
its  enforcement,  to  one  who  was  a  cross  petitioner  in  the  suit,  it 
was  held  that  the  suit  should  not  be  dismissed  upon  the  written  stip- 
ulation of  the  nominal  plaintiff.''®^  Under  a  statute  providing  that 
"any  number  of  lienholders  may  join  in  one  suit,  and  all  suits 
brought  by  a  lienholder  shall  be  taken  to  be  brought  on  behalf  of  all 
the  lienholders  of  the  same  class;  and  in  the  event  of  the  death  of 
the  plaintiff  therein,  or  his  refusal  or  neglect  to  proceed  therewith, 
may,  by  leave  of  the  court,  be  prosecuted  and  continued  by  any  other 
lienholder  of  the  same  class," — it  has  been  held  that  a  suit  to  foreclose 
a  lien,  which  has  been  dismissed  by  consent  of  the  parties,  may  be 
revived  by  a  registei'ed  lienholder  of  the  same  class  who  was  not  a 
party  to  the  suit.  The  dismissal  will  be  set  aside,  and  he  be  allowed 
to  prosecute  the  suit  as  a  plaintiff.''®*  It  has  been  held  in  New 
York  that  a  suit  to  foreclose  a  mechanic's  lien  abates  on  the  death 

•07  Memier  v.  Nichols  (Pa.  Sup.)  8  All.  647. 

«»9  In  re  Mowrey's  Estate,  1  Pa.  Dist.  R.  326. 

«»o  Ashburn  v.  Ayres,  28  Mo.  75;    Wibbing  v.  Powers,  25  Mo.  599. 

TOO  Soovllle  V.  Chapman,  17  Ind.  470. 

Toi  Major  v.  CoUins,  11  lU.  App,  658. 

7d2McPher8on  v.  Gedge,  4  Ont.  246. 

(626) 


Ch.   15)  SUIT  TO   FORECLOSE   LIEN.  §    603 

of  the  owner  defendant,  and  cannot  be  revived  against  his  devisees 
or  executors  J  **• 

Discharge  of  Lien  by  Deposit  or  Bond. 

§  602.  Under  the  statutes  of  some  states  the  owner  may  obtain 
a  discharge  of  the  lien  by  giving  bond  for  the  payment  of  the  lien 
debt,  or  by  depositing  the  amount  of  such  debt.  The  effect  of  the 
filing  of  such  a  bond  will  be  discussed  in  another  chapter/®*  but 
some  questions  of  practice  in  regard  to  deposit  of  the  amount  claimed 
may  appropriately  be  considered  here.  Under  a  statute  which  au- 
thorizes an  offer  to  pay  money  into  court,  in  an  action  under  the 
mechanic's  lien  law,  "in  discharge  of  the  lien,"  the  failure  of  an 
offer  so  made  to  state  that  it  was  "in  discharge  of  the  lien"  renders 
the  offer  insuflScient''®'*  The  deposit  provided  for  by  the  statute 
may  be  made  or  not,  the  right  to  make  it  and  thus  to  discharge  the 
lien  being  a  privilege  given  to  the  owner.^*** 

§  603.  The  deposit  simply  takes  the  place  of  the  land,  and  the 
lien  claimant  must  establish  his  lien  before  he  can  demand  money  de- 
posited with  the  county  clerk  to  remove  liens  upon  the  property. ''^**^ 
When  a  judgment  on  plaintiff's  default,  in  an  action  to  foreclose  a  me- 
chanic's lien,  is  vacated,  the  action  is  thereby  reinstated;  and  the 
money  on  deposit  with  the  county  clerk  to  discharge  the  lien,  and 
withdrawn  by  defendant  after  judgment,  should  be  redeposited.''®" 
Under  a  statute  providing  that,  at  the  commencement  of  an  action  to 
foreclose,  the  lien  may  be  discharged  by  the  deposit  of  "such  sum  of 
money  as  in  the  judgment  of  the  court  will  be  sufficient  to  pay  any 
judgment  which  may  be  recovered  against  the  property,"  the  only 
question  for  the  court,  on  an  application  to  cancel  a  lien,  is  the  amount 
of  the  deposit  to  be  made,  and  the  validity  of  a  claim  cannot  then  be 

To«  I^avy  V.  Gardner,  63  N.  Y.  624. 
TO*  See  post,  §  757. 

T06  Burton  y.  Rockwell,  17  N.  Y.  Supp.  665,  63  Hun,  163;  Hall  y.  Dennerleln 
(Com.  PI.)  14  N.  Y.  Supp.  796. 

706  Whlttier  v.  Blakely,  11  Pac.  305,  13  Or.  546. 

707  People  y.  Butler,  61  How.  Prac.  (N.  Y.)  274;  Dunning  y.  Clark,  2  B.  D. 
Smith  (N.  Y.)  535;  SchiUinger  Fireproof  Cement  &  Ajsplialt  Co.  y.  Amott,  33  N. 
T.  Supp.  343,  86  Hun,  82;  In  re  Dean,  31  N.  Y.  Supp.  069,  83  Hun,  413. 

708  Cunningham  y.  Hatch  (Com.  PL)  18  N.  Y.  Supp.  458. 

(627) 


§    604  MSCHANICS'   LIENS.  (Ch.  15 

inquired  into;  and  therefore  an  order  directing  the  cancellation  of  a 
lien  without  requiring  a  deposit  to  secure  it,  is  void,  though  the 
claimant  was  made  a  defendant  to  the  action,  and  failed  to  ap- 
pear J  ^"  In  an  action,  in  New  York,  brought  to  foreclose  under  the 
lien  law,  where  the  amount  of  the  owner's  indebtedness  was  in  dis- 
pute, the  court  denied  an  application  of  the  owner  for  an  order, 
directing  that,  upon  the  payment  into  court  of  the  money  admitted 
by  him  to  be  owing  to  the  contractor,  other  claimants  should  be 
substituted  in  his  place  as  parties  to  the  suit,  and  that  he  should  be 
discharged  from  liability."^  *^  After  a  subcontractor's  lien  has  been 
discharged  pendiAg  suit  to  foreclose,  by  the  deposit  of  the  amount 
due  with  the  county  clerk,  it  is  proper  to  dismiss  the  suit  as  to  the 
owner,  leaving  it  to  be  contested  by  the  contractor,  because  the 
owner  has  no  further  interest  in  the  suit."^^^  Where  mechanics'  liens 
exist  on  land  condemned  for  public  use,  a  court  of  equity  has  power 
to  allow  the  party  condemning  the  same  to  pay  into  court,  for  the 
benefit  of  the  lienholders,  the  damages  awarded  the  owner,  though 
the  act  under  which  the  condemnation  proceedings  are  brought  does 
not  provide  for  such  payment,  and  the  lienholders  are  not  parties 
thereto."* 

CompeUing  Suit. 

§  604.  Some  mechanic's  lien  acts  provide  a  method  by  which  the 
owner  may  compel  a  lien  claimant  to  sue  on  his  claim  within  a  lim- 
ited time,  or  else  lose  his  lien.  But,  in  the  absence  of  any  statutory 
authority  therefor,  the  contractor  cannot  compel  the  subcontractor 
who  has  filed  a  claim  to  commence  suit  to  foreclose."*  Under  the 
New  York  mechanic's  lien  law,  which  provides  that  an  owner  of 
property  against  which  claims  are  filed  may  commence  proceedings  to 
have  them  foreclosed,  an  owner  may  give  the  notice  provided  by  the 
statute;  and,  if  a  lienor  served  with  such  notice  fails  to  file  a  state- 

7o»  Fischer  v.  Hussey,  32  N.  Y.  Supp.  762,  11  Misc.  Rep.  529. 
Tio  Chamberlain  v.  O'Connor,  1  E.  D.  Smith  (N.  Y.)  Gb5. 
Til  Schaettler  v.  Gardiner,  4  Daly  (N.  Y.)  56,  41  How.  Prac.  (N.  Y.)  243. 
712  Philadelphia  &  R.  R.  Co.  v.  Pennsylvania  S.  V.  R.  Co.,  25  Atl.  177,  151 
Pa.  St.  5G0,  and  31  Wkly.  Notes  Cas.  187. 
718  Butler  V.  Magie,  2  B.  D.  Smith  (N.  Y.)  654;   Carpenter  v.  Jaques,  Id.  571. 
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ment  of  his  claim  within  the  time  limited,  the  court  may,  upon  tiie 
owner^s  application,  terminate  the  lien  J**  When  a  lien  claimant 
has  been,  by  rule  of  court,  directed  to  proceed  with  his  claim,  it  is 
a  matter  of  discretion  with  the  court  to  allow  him  to  have  his  claim 
stricken  off.''** 

714  OarroU  v.  Caughlin,  7  Abb.  Prac.  N.  S.  (N.  Y.)  72. 

715  Seabrook  y.  Swartbmore  GoUege,  65  Pa.  St  74. 
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CHAPTEB  XVI. 

SUIT  TO   FORECLOSE  UBN  (Contloued). 

Division  I.    Etidbnce. 

S  605.  In  QpQeral. 

G06.  Presumptions. 

007.  Written  Contracts. 

608.  Implied  Contracts. 

609-610.  Admissions. 

611.  Book  Entries. 

612.  Architect's  Certiticate. 
613-615.  Claim. 

616.  Recorder's  Indorsement  on  Claim. 

617.  Pleadings  as  Evidence. 

618.  Materiality  and  Sufficiency  of  B>7idence— In  General. 
619-621.  Proof  of  Doing  Work  or  Furnishing  Materials. 
622-<^.  Proof  of  Contract 

624.  Proof  of  Time. 

625.  Proof  of  Service  of  Notice. 
626-627.  Proof  of  Titie. 

628.  Evidence  Required  against  Married  Women. 

629-630.  Defendant's  Evidence. 

631.  Witnesses. 

Division  II.    Trial. 

S  632.  In  General. 

633.  Trial  by  Jury. 

634-635.  Burden  of  Proof. 

636-637.  Objections  to  Evidence  and  Rulings  Thereon. 

638-640.  Variance. 

641-042.  Questions  for  the  Jury. 

643.  Instructions. 

644.  Verdict. 
645-648.  Special  Findings. 

Division  III.    Judguent  or  Decbeb. 

{    649-650.  In  General. 

651.  Personal  Judgment 

652.  Deficiency  Judgment 

653-654.  Personal  Judgment  in  Absence  of  Lien. 

655.  Description  of  Debt 

656-657.  Interest 

668.  Assertion  of  Lien. 
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Division  III.    Judgment  or  Decree— Cont'd. 

S  G59.  Different  Liens  in  tlie  Same  Judgment 

660-661.  Description  of  Property. 

662.  Time  for  Payment, 

66d-664.  Provisions  as  to  Mortgagees. 

665-667.  Directions  as  to  Execution  and  Sale. 

668,  Void  and  Voidable  Judgments. 

669.  Judgment  for  Defendant 
670-672.  Effect  of  Judgment 

673.  Costs, 

674.  Attorney  Fees  as  Costs. 

Division  IV.     Appeal. 

S  675.  Right  to  Appeal. 

676.  Jurisdiction. 

677.  Practice  on  Appeal. 

678.  Record. 
679-680.  Review. 
681-682.  Harmless  Error. 
683-684.  Waiver  of  Errors. 

685.  Effect  of  Appeal. 

686.  Decision  on  AppeaL 

Division  V.    Execution  and  Bale. 

i  687.  Execution. 

688.  Restraining  Orders. 

689.  Notice  of  Sale. 

690.  Mode  of  Sale. 
601-693.  Effect  of  Sale. 
694-695.  Distribution  of  Proceeds. 

696.  Void  Sales. 

697.  Setting  Aside  Sale. 

698.  Enforcing  Possession. 

699.  Redemption. 

700.  Redemption  by  Suit  in  Equity. 

701.  Who  may  Redeem. 

Division  VI.    Interpleader. 
I    702-704.    In  General 

Division  I.     Evidence. 

In  Qeneral.  ^ 

§  605.    To  state  all  the  rules  of  evidence  that  may  become  ap- 
plicable  in  the  trial  of  mechanic's  lien  suits  would  be  to  write  a  ^ 
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treatise  on  the  law  of  evidence.  Nothing  more  will  be  attempted 
here  than  to  state  such  of  the  rules  of  evidence  as  are  either  peculiar 
to  these  suits,  or  are  almost  certain  to  arise  in  them.  Where  the 
statute  does  not  prescribe  the  mode  of  proof  or  the  kind  of  evidence 
necessary,  the  ordinary  rules  of  evidence  are  applicable;*  and  it 
has  been  held  that  a  statute  providing  that  the  fact  that  the  person 
furnishing  materials  for  which  he  claims  a  lien  was  not  notified 
in  writing  not  to  furnish  such  materials,  by  the  person  in  whom  the 
title  was  invested  at  the  time  such  materials  were  furnished,  shall 
be  prima  facie  evidence  that  they  were  furnished  by  and  with  the 
consent  of  the  owner,  is  invalid,  as  depriving  the  owner  of  property 
without  due  process  of  law.* 

Fresumptloiis. 

§  606.  Subsequent  repairs  will  be  presumed  to  have  been  made 
under  a  distinct  agreement  from  that  for  the  original  construc- 
tion.* Where,  in  the  itemized  account  attached  to  a  claim  filed  by 
a  subcontractor  for  a  lien  for  material  furnished  a  contractor  for 
an  improvement  on  land,  more  than  60  days  intervene  between  two 
items  of  the  accoxmt,  the  presxunption  is  that  the  items  after  the 
hiatus  were  furnished  under  a  separate  contract  from  that  under 
which  the  preceding  items  were  furnished.*  But  where  the  mate- 
rials were  furnished  at  different  times,  with  short  intervals,  at  ap- 
propriate stages  of  the  building,  it  will  be  presumed  that  they  were 
furnidied  under  a  single  contract.**  After  the  work  has  been  ac- 
cepted by  the  owner,  the  presumption  is  that  it  was  done  according 
to  the  specifications.'  It  has  been  held  in  Pennsylvania  that  a  judg- 
ment in  scire  facias  on  a  mechanic's  lien  raises  no  presumption  in 
favor  of  the  lien  as  against  other  lien  claimants  who  were  not  par- 
ties to  the  action.^    Where  the  plaintiff  in  a  mechanic's  lien  case  has 

1  Church  V.  Da^is,  9  Watts  (Pa.)  304;  Barbier  v.  Smith,  38  Pa.  St  296;  Wolf 
V.  Batchelder,  56  Pa.  St  87. 

2  Randolph  v.  Supply  Co.  (Ala.)  17  South.  721. 
»  Loudon  V.  CJoleman,  59  Ga.  653. 

*  Buchanan  v.  Selden,  61  N.  W.  732,  43  Neb.  559. 
8  Kizer  Lumber  CJo.  v.  Mosely,  20  S.  W.  409,  56  Ark.  544. 
«  Porter  v.  Wilder,  62  Ga.  520.     t  Smedley  v.  Oonaway,  5  Clark  (Pa.)  417. 
(<i32) 
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complied  with  all  the  provisions  of  the  statute  relating  to  the  lien,  it 
is  presumed  that  the  materials  were  furnished  or  the  work  was  done 
on  the  credit  of  the  buildings.*  Upon  a  finding  that  the  contract  to 
build  a  house  was  finished  May  5th,  and  nothing  found  as  to  the 
time  when  payment  was  to  be  made,  it  will  be  presumed  to  be  due 
when  the  contract  is  performed."  There  is  a  presumption  that  a 
running  accoimt  for  materials  is  due  at  the  date  of  the  last  item.^® 

Written  Contracts. 

§  607.  Where  the  work  for  which  a  lien  is  claimed  was  done  un- 
der a  written  contract,  such  contract  is,  of  course,  admissible  in  evi- 
dence. Even  though  it  has  been  afterwards  modified  by  parol,  the 
written  contract  is  admissible,  to  be  followed  by  proof  of  the  mod- 
ifications agreed  on.^^  A  contract  by  a  married  woman  selling  her 
land  on  condition  that  the  vendee  will  erect  a  building  thereon, 
though  it  may  be  invalid  for  nonjoinder  of  her  husband,  is  admissible 
in  an  action  to  foreclose  a  mechanic's  lien  on  the  land  for  labor  on 
the  building,  under  a  contract  with  the  vendee,  to  show  that  the  work 
was  done  with  her  knowledge  and  assent  and  at  her  instance,  so  as 
to  render  her  interest  subject  to  the  lien.^*  In  an  action  in  Cali- 
fornia to  foreclose  a  mechanic's  lien,  where  the  plans  and  specifica- 
tions were  made  a  part  of  the  building  contract,  and  were  not  filed, 
and  were  therefore  "wholly  void,"  according  to  the  California  stat- 
ute, it  waa  held  that,  though  the  contract  was  void,  it  might  be 
used  as  evidence  to  show  the  character  of  the  building  to  be  erected, 
and  thereby  furnish  the  test  by  which  it  could  be  known  when  the 
building  was  completed,  and  the  time  when  lien  proceedings  should 
be  begun.^"  But,  if  the  contract  as  set  out  in  the  petition  is  admitted 
to  be  correct,  it  is  not  error  to  refuse  to  allow  the  original  contract 
to  be  introduced  in  evidence,  since  its  introduction  would  serve  no 
useful  purpose.^^    In  an  action  for  the  enforcement  of  a  material 

•  Green  &  Co.  v.  TbonipBon,  33  Atl.  702, 172  Pa.  St  009. 

♦  Piper  V.  Hoyt,  17  AtL  798,  61  Vt  539. 

10  Merchand  v.  Cook,  4  G.  Greene  (Iowa)  115. 

11  White  V.  Soto,  23  Pac.  210,  82  Cal.  654. 

12  Althen  v.  Tarbox,  50  N.  W.  1018,  48  Minn.  18. 
It  Barker  v.  Doherty,  31  Pac.  1117,  97  Cal.  10. 

14  Kankakee  Coal  Co.  v.  Crane  Bros.  ManuTg  Co.,  28  III.  App.  371.     This 
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man's  lien  against  a  railroad  for  tios  fnmished  under  a  written  con- 
tract, parol  evidence  of  the  "use"  of  such  ties  in  said  road  is  not 
improper,  since  such  evidence  does  not  tend  to  vary  or  contradict 
the  written  contract."  And  a  material  man  is  not  estopped  from 
showing  by  parol  evidence  that  he  furnished  the  materials  at  a  dif- 
ferent time  from  that  specified  in  his  written  contract."  In  an  ac- 
tion to  foreclose  a  mechanic's  lien,  allowing  plaintiff  to  testify  what 
the  reasonable  value  of  the  work  actually  done  was,  though  in  ex- 
cess of  the  contract  price,  if  error,  is  harmless  where  only  the  con- 
tract price  is  allowed.^^  Where  the  statute  makes  the  building^ 
liable  for  all  debts  contracted  for  work  or  materials  in  its  construc- 
tion, the  price  agreed  upon  between  the  contractor  and  the  subcon- 
tractor is  evidence  (though  not  conclusive),  as  against  the  owner,, 
as  to  the  amount  of  the  lien,  since  the  subcontractor  is  not  restricted 
to  a  quantum  meruit.^*  Secondary  evidence  is  not  admissible  to 
prove  a  written  contract  until  loss  of  the  original  contract  is 
proved;^*  and,  under  a  statute  requiring  a  written  contract,  the 
production  in  evidence  of  a  written  contract  to  build  according  to* 
specifications  ^^ereto  annexed"  and  of  specifications  which  have  never 
been  attached  to  the  contract  is  not  sufficient,  and  parol  evidence  can- 
not be  uaed  to  connect  them.*® 

Implied  Contracts. 

§  608.  In  a  proceeding  for  a  mechanic's  lien  the  law  implies  a 
contract  to  pay  for  the  work  when  it  shall  be  done,  if  other  termft 
are  not  specified.'^  Evidence  that  petitioner,  at  the  request  of  the 
lot  owner,  furnished  him  with  lumber  for  building  a  house  on  the  lot,, 
and  that  the  lumber  was  used  for  that  purpose,  and  was  furnished 
within  one  year  from  the  commencement  of  the  work,  is  sufficient  to 

case  was  reversed  by  the  supreme  court,  but  upon  another  point.  See  21  N. 
E.  500,  128  111.  627. 

IS  NeUson,  Benton  &  O'DonneU  v.  Iowa  Eastern  R.  Co.,  3  N.  W.  779,  51  Iowa, 
714. 

10  Bashor  v.  Nordyke  &  Marmon  Co.,  25  Kan.  222. 

17  Horgan  v.  McKenzle  (Com.  PI.)  17  N.  Y.  Supp.  174. 

18  Cattanach  v.  IngersoU,  1  Phlla.  (Pa.)  285;   HUliker  v.  Francisco.  65  Mo.  598. 
10  Trammell  v.  Hudmon,  6  South.  4,  86  Ala.  472. 

20  Worden  v.  Ilammond,  37  Cal.  61.         «i  Claycomb  v.  C^cil,  27  lU.  497. 
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warrant  a  lien  upon  implied  contract.**  Where  the  legal  title  to  a 
church  stands  in  the  name  of  a  trustee  who  is  a  very  aged  man,  and 
who  has  not  acted  in  church  affairs  for  many  years,  the  fact  that  he 
lives  in  sight  of  the  church,  and  only  a  quarter  of  a  mile  from  it, 
is  not  evidence  that  he  impliedly  consented  to  the  improvements 
made  in  the  church  by  the  church  society.*'  In  an  action  by  a  ma> 
terial  man,  evidence  that  plaintiff  at  first  refused  to  furnish  ma- 
terial to  the  contractor,  but  did  so  after  a  third  person  went  to  see 
him  in  regard  to  the  matter,  is  not  admissible  to  show  that  the  ma- 
terials were  sold  to  such  third  person,  and  not  to  the  contractor.** 
An  account  rendered  under  an  implied  contract,  but  not  assented  to 
by  the  debtor,  is  not  conclusive  evidence  that  no  more  is  due.**^  A 
petitioner  for  mechanic's  lien  need  not  show  that  the  materials  were 
furnished  on  the  credit  of  the  building,  if  it  appear  that  they  en- 
tered into  its  construction.**  Where  the  claim  is  for  a  general  ac- 
count for  painting  and  glazing,  expert  evidence  is  admissible  to  show 
the  quantity  and  value  of  the  work  done.*^ 

Admissions. 

§  609.  Declarations  and  admissions  of  the  owner  are  admissible 
in  evidence  against  him  to  show  that  the  work  sued  for  was  done 
with  his  consent.*  •  Thus,  an  owner  who  closes  the  account  by 
giving  his  note  admits  that  the  account  was  chargeable  against  his 
building.*®  And,  in  a  suit  by  a  subcontractor,  declarations  by  the 
owner  that  he  had  retained  money  in  his  hands  for  the  purpose  of 
discharging  the  plaintiff's  lien  are  admissible  in  evidence  as  ad- 
mitting in  some  degree  the  legality  of  the  plaintiff's  lien,'®  Where 
the  statute  allows  a  subcontractor's  notice  to  be  served  on  the  own- 
er's agent,  an  admission  by  the  owner  that  it  was  served  upon  one 

• 

2  a  Cunningham  v.  Ferry,  74  111,  426. 

28  Peabody  v.  Society,  5  AUen  (Mass.)  540. 

2*  Burns  v.  Maltby,  45  N.  W.  3,  43  Minn.  16L 

2B  Stryker  v.  Cassidy,  76  N.  Y.  50. 

ae  Hommel  v.  Lewis,  104  Pa.  St  465. 

2  7  Thom  V.  Heugh,  1  Phila.  (Pa.)  322. 

28  Nellis  V.  Bellinger,  6  Hun  (N.  Y.)  560. 

2»  Croskey  v.  OoryeU,  2  Whart.  (Pa.)  223. 

80  Lewis  V.  Morgan,  11  Serg.  &  R.  (Pa.)  234. 
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who  waa  at  that  time  the  owner's  attorney  for  the  purpose  of  at- 
tending to  the  property  affected  by  the  lien  sufficiently  shows  service 
upon  the  owner's  agent.**  And  statements  given  by  the  owner's 
inspector,  in  the  regular  course  of  business,  to  the  lien  claimant,  of 
the  date  and  amount  of  each  day's  work,  are  admissible  to  show 
when  the  claimant  did  the  work.'*  A  note  given  by  the  owner  to 
the  contractor  is  an  admission  of  a  debt,  but  not  necessarily  of  a 
lien  debt;  **  and  a  note  given  by  the  contractor  to  a  material  man 
in  the  second  degree  is  evidence  of  the  agreed  price  of  the  materials 
furnished  by  the  latter.** 

An  admission  by  the  contracting  owner  as  to  the  amount  due  the 
lien  claimant  has  been  held  competent  evidence  as  against  a  subse- 
quent mortgagee,**  but  not  as  against  a  subsequent  purchaser,**  or 
other  claimants  of  mechanics'  liene.*^ 

§  610.  It  was  held  in  an  early  case  in  Pennsylvania  that,  on 
scire  facias  upon  a  mechanic's  lien  against  the  owner  and  the  con- 
tractor, the  plaintiff  may  prove  the  declarations  of  the  contractor  as 
to  the  materials  received  and  the  amount  remaining  due,  but  not  as 
to  the  materials  being  furnished  on  the  credit  of  the  building.** 
The  majority  of  cases,  however,  hold  that  admissions  and  declara- 
tions of  the  contractor  are  not  evidence  for  or  against  either  the 
subcontractor  or  the  owner,**  though  they  are,  of  course,  admissible 
as  against  the  contractor  himself.*®  Thus,  an  admission  by  the  con- 
tractor that  the  owner  owes  him  nothing  is  not  binding  on  a  ma- 

»i  Schulenburg  v.  Wemer,  6  Mo.  App.  292. 

*i  Williams  v.  Lane,  58  N.  W.  77,  87  Wis.  152. 

»»  Finch  V.  Redding,  4  B.  Mon.  (Ky.)  87. 

s«  Odd  FeUows'  HaU  v.  Masser,  24  Pa.  St.  507. 

sBBatchelder  v.  Rand,  117  Mass.  176. 

se  Howard  v.  Veazle,  3  Gray  (Mass.)  233;  Price  v.  Jennings,  02  Ind.  111. 
In  the  former  case  the  admission  was  made  after,  and  In  the  latt^  case  before, 
the  sale. 

«T  Morgan  v.  Stevens,  6  Abb.  N.  C.  (N.  Y.)  35a 

«»  Dickinson  CoUege  v.  Church,  1  Watts  &  S.  (Pa.)  462. 

89  TrammeU  v.  Hudmon,  78  Ala.  222;  Treusch  v.  Shryock,  51  Md.  162;  Bnms 
V.  Maltby,  45  N.  W.  3,  43  Minn.  161;  PhUibert  v.  Schmidt,  57  Mo.  211;  Deardorff 
V.  Bverhartt,  74  Mo.  37;  Schulenburg  v.  Hawley,  6  Mo.  App.  34;  Landls  v. 
Royer,  59  Pa.  St  95.  Contra,  Forbes  v.  Electric  Co.,  23  Pac.  670,  19  Or.  61; 
Charles  v.  Manufacturing  Co.  (Colo.  Sup.)  43  Pac.  548. 

*o  PhUibert  v.  Schmidt,  57  Mo.  211. 
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terial  man  in  the  second  degree.*^  And  where  a  lien  is  claimed 
upon  the  proi)erty  of  the  owner  for  materials  furnished  a  contractor^ 
and  the  question  is  whether  the  building  was  finished  and  accepted 
at  the  time  of  the  de^^very  of  the  materials  charged,  the  declarations 
of  the  contractor,  not  made  in  the  presence  of  the  owner,  cannot  be 
offered  in  evidence  to  bind  the  latter.*'  So,  too,  in  an  action  by  a 
material  man  in  the  second  degree,  a  writing,  signed  by  the  con- 
tractor, requesting  the  persons  for  whom  he  was  erecting  the  build- 
ing to  pay  all  money  due  him  to  G.,  is  not  admissible  as  tending  to 
'show  that  plaintiff  sold  the  material  to  G.,  where  it  is  not  shown 
that  plaintiff  knew  of  the  existence  of  such  writing.*"  And  the 
declarations  of  the  contractor  that  the  materials  were  purchased  for 
a  certain  building,  although  made  when  they  were  obtained,  are  not 
evidence  against  the  owners  of  the  land,**  although  it  has  been  held 
that,  under  a  statute  which  declares  that  the  building  shall  be  liable 
for  materials  furnished  the  contractor,  his  receipt  for  such  mate- 
rials, being  part  of  the  res  gestae,  and  being  also  against  his  inter- 
est, may  be  offered  in  evidence  to  prove  delivery.**  It  has  been  held 
that  in  a  suit  against  the  owner  of  a  structure,  to  foreclose  laborers' 
liens  thereon,  time  checks  given  by  the  contractor  to  plaintiffs,  his 
employes,  are  admissible  in  evidence  as  the  declarations  of  defend- 
ant's agent  in  the  line  of  his  employment.**  And,  in  case  of  a  lien 
claimed  for  building  materials,  receipts  given  for  money  during  the 
delivery  of  the  materials  are  competent  evidence  upon  the  question 
whether  the  contract  was  an  entire  one  for  all  the  materials,  or 
whether  they  were  to  be  paid  for  as  delivered.*^  It  has  recently 
been  held  in  Colorado  that,  in  an  action  to  enforce  a  mechanic's  lien 
for  material  furnished  to  a  contractor,  a  statement  between  the  ma- 
terial man  and  the  contractor  as  to  the  value  of  the  material  is  ad- 
missible against  the  owner  of  the  building  to  show  its  value.** 

41  Trammell  v.  Hudmon,  78  Ala.  222. 

4a  Treusch  v.  Shrjock,  51  Md.  162. 

48  Burns  v.  Maltby,  45  N.  W.  3,  43  Minn.  161. 

44  Deardorff  v.  Everhartt,  74  Mo.  37;  Schulenbiirg  v.  Hawley,  6  Mo.  App.  34. 

45  Treusch  v.  Shryock,  51  Md.  162. 

4  6  Forbes  v.  Electric  Co.,  23  Pac.  670,  19  Or.  61. 

47  Pratt  V.  CampbeU.  24  Pa.  St.  184. 

48  Charles  v.  Manufacturing  Co.  (Colo.  Sup.)  43  Pac.  548. 
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Book  Entrlee. 

§  611.  The  claimant's  book  of  original  entries  is  competent  evi- 
dence that  the  materials  charged  were  furnished  for  a  parilcnlar 
house,**  though  it  is  not  essential  to  the  validity  of  the  lien  that  the 
sale  and  delivery  of  the  materials  should  be  charged  in  such  a  book.** 
But  book  charges  for  materials  furnished  indiscriminately  for  sep- 
arate buildings  which  are  not  subject  to  a  joint  lien  are  not  admissi- 
ble in  evidence  to  sustain  liens,  if  not  accompanied  by  parol  evi- 
dence to  show  that  the  materials  were  apportioned  among  the  dif- 
ferent buildings.*^  The  fact  that  the  material  man  charged  the 
goods  in  his  books  to  the  contractor  is  not  conclusive  that  they  were 
not  furnished  for  the  owner  on  the  credit  of  the  building,  because 
book  entries,  like  receipts,  may  be  explained,  modified,  or  contradict- 
ed by  parol  evidence.**  And,  in  a  suit  by  a  material  man  in  the 
second  degree,  his  book  of  original  entries  is  admissible  in  evidence, 
although  it  charges  the  materials  to  the  owner  instead  of  the  con- 
tractor, if  it  is  shown  that  the  contractor  used  said  materials,  and 
that  in  a  settlement  between  owner  and  contractor  money  was  set 
apart  to  pay  for  them.*"  In  an  action  against  a  married  woman  to 
enforce  a  mechanic's  lien,  where  it  appeared  that  plaintiffs  originally 
charged  the  account  to  defendant's  husband,  it  was  held  proper  for 
them  to  testify  that  they  charged  the  account  to  the  husband  because 
they  supposed  that  he  owned  the  house,  and  the  house  was  good  for 
It." 

*»  McMuUin  v.  Gilbert,  2  Whart.  (Pa.)  277.  It  has  been  held  In  Delaware 
that  such  entries  are  not  sufficient  to  prove  where  the  materials  were  used,  un- 
less corroborated  by  the  oath  of  the  claimant  McCartney  y.  Buck  (DeL 
Super.)  12  AtL  717. 

80  Wolf  V.  Batchelder,  56  Pa.  St.  87. 

fti  Chambers  v.  YamaU,  15  Pa.  St  265. 

82  Presbyterian  Church  v.  AUison,  10  Pa.  St.  413;  KeUy  v.  Brown.  20  Pa.  St 
446;  Hommel  v.  Lewis,  104  Pa.  St.  465;  TrammeU  v.  Hudmon,  6  South.  4»  80 
Ala.  472. 

88  Barbier  v.  Smith,  38  Pa.  St  296. 

84  Akers  y.  Kiike,  IS  S.  E.  366,  91  Ga.  590. 
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Architect's  Certificate. 

§  612.    An  architect's  certificate  that  the  work  is  done  according 
to  the  contract  is  prima  facie  evidence  of  that  fact  in  a  suit  to  en- 
force a  mechanic's  lien,*^'  but  such  a  certificate  may  be  impeached 
for  fraud  or  mistake.  "^^    In  a  suit  to  enforce  a  mechanic's  lien  for  a 
balance,  as  upon  the  completion  of  the  work,  where  the  agreement 
between  the  lienor  and  the  owner  provides  that,  upon  the  architect's 
acceptance  of  the  work  as  complete  and  finished,  the  owner  will  pay 
the  contractor  the  balance  in  full,  "on  the  presentation  of  the  archi- 
tect's certificate  certifying  that  the  work  had  been  well  and  truly 
performed  and  accepted  by  him,  and  that  all  damages  or  allowances 
which  should  be  paid  or  made  by  the  ^contractor'  have  been  deducted 
from  the  amount  of  the  said  final  certificate,  and  also  a  certificate 
from  the  'contractor'  that  all  claims  and  damages,  for  extra  work  or 
otherwise,  have  been  presented  to  the  architect,"  the  making  by  the 
architect  of  the  one,  and  by  the  contractor  of  the  other,  of  the  said 
certificates,  and  the  presentation  of  both  to  the  owner  by  the  con- 
tractor, are  conditions  precedent  to*  the  right  to  payment  for  the 
final  balance,  under  the  contract.'^    When  a  building  contract  stip- 
ulates that  the  architect's  certificate  shall  be  conclusive  evidence 
of  the  builder's  right  to  final  judgment,  and  the  certificate  is  pro- 
duced and  not  impeached,  there  is  no  reason  to  deny  foreclosure  of 
the  lien.'*    In  the  absence  of  fraud  and  mistake,  an  architect's  cer- 
tificate is  as  binding  on  the  lien  claimant  as  on  the  owner.'®    In  a 
case  in  California  it  appeared  that  a  certificate  dated  January  23, 
1889,  was  issued  for  the  final  payment  on  a  building,  in  compliance 
with  the  building  contract,  which  provided  for  a  final  payment  to 
the  contractor  when  all  the  work  was  complete,  and  accepted  by  the 
architect,  provided  that,  before  such  payment  should  be  made,  the  con- 
tractor should  produce  receipted  bills  for  all  material  furnished  by 
him  (the  contractor).    It  was  held  that  a  finding,  based  on  the  evi- 
dence of  the  certificate,  that  the  building  was  completed  on  January 

56  Weeks  v.  Little,  47  N.  Y.  Super.  Ct.  1;  McAiiley  v.  Carter,  22  lU.  53. 

5«  Davidson  v.  Provost,  35  111.  App.  12(5. 

»T  Barney  v.  GUes,  11  N.  B.  206,  120  lU.  154. 

»•  Snalth  V.  Smith  (City  Ct.  N.  Y.)  25  N.  Y.  Supp.  513. 

«•  £wiii£  V.  l^ledler,  30  IlL  App.  202. 
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23d,  was  erroneous,  in  that  the  issuance  of  such  certificate  was  de- 
pendent both  on  the  completion  of  the  building  and  on  the  condition 
that  receipts  and  bills  for  materials  furnished  should  be  presented 
to  the  architect,  and  because  such  receipts  might  have  been  pre- 
sented to  the  architect  long  aft^  the  building  waB  completed.*^ 


Clai 

§  613.  The  claim  filed  by  the  plaintiff  is  admissible  in  evidence 
as  proof  of  its  existence  and  filing,'^  but  it  is  not  evidence  of  the 
matters  alleged  in  it'*  Thus,  it  is  not  evidence  that  the  building 
on  which  the  plaintiff  worked  is  situated  on  the  land  described  in 
the  claim,**  or  that  the  materials  itemized  in  the  claim  were  all  fur- 
nished under  one  contract.**  And  the  bills  filed  with  a  lien  claim 
are  not  evidence  for  claimant,  where  their  correctness  is  disputed 
by  the  aflSdavit  of  defense.**  Where,  however,  the  plea  is  in  con- 
fession and  avoidance, — ^as^  for  example,  a  plea  of  payment, — ^the 
claim  may  be  read  in  evidence  as  proof  of  the  facts  therein  alleged.** 
A  lien  claim  which  is  invalid  on  its  face,*^  or  which  is  variant  from 
the  pleadings,**  is  not  admissible  in  evidence  for  any  purpose.    A 

«o  Washburn  v.  Kahler,  31  Pac.  741,  97  Gal.  58w 

61  Merritt  v.  Pearson,  58  Ind-  385;  Adams  v.  Shaffer,  31  N.  E.  1108,  132  Ind. 
S31;   Hassett  v.  Curtis,  29  N.  W.  295,  20  Neb.  162. 

«2  HiUs  V.  EUiott,  16  Serg.  &  R.  (Pa.)  56;  Weaver  v.  Sheeler,  12  Atl.  558,  118 
Pa.  St  634;  Button  t.  Maines,  28  N.  W.  9,  68  Iowa,  650;  Hassett  v.  Curtis,  29 
N.  W.  295,  20  Neb.  162;  Henry  &  Coats  worth  Co.  v.  Fisherdick,  55  N.  W.  643. 
37  Neb.  207.     C<Hitra,  Cornelius  v.  Grant,  8  Mo.  59. 

63  Button  v.  Maines,  28  N.  W.  9,  68  Iowa,  650. 

«*  Henry  &  Coats  worth  Co.  v.  Fisherdick,  55  N.  W.  643,  37  Neb.  207. 

«B  Weaver  v.  Sheeler,  12  Atl.  558,  118  Pa.  St.  634. 

««  Lybrandt  v.  Eberly,  36  Pa.  St.  347;  Van  BiUiard's  Adm'rs  v.  Nace,  1 
Grant,  Cas.  (Pa.)  233. 

G"  Finane  v.  Improvement  Co.,  5  Pac.  725,  3  N.  M.  256.  But  under  the  Mis- 
souri practice,  where  the  contest  is  between  the  landowner  and  the  material 
man,  and  the  description  is  indefinite  and  uncertain,  on  application  by  plaintiff 
the  court  will  appoint  a  commissioner  to  make  a  survey  of  the  land  sought  to 
be  charged,  establish  the  boundaries  of  the  acre  connected  with  the  structure 
erected  or  improved,  and  report  such  survey  to  the  court,  which  report  should 
be  admissible  in  evidence  with  the  lien  paper,  and  the  two  together  would  mako 
out  plaintiff's  prima  facie  right  to  the  lien.    Rail  v.  McCrary,  45  Mo.  App.  3(>o. 

6  8  Palmer  v.  Lavigne  (Cal.)  37  Pac.  775. 
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nieniorandum  indorsed  on  a  lien  claim,  but  not  recorded,  and  with 
no  proof  in  regard  to  the  person  who  made  it,  is  not  admissible  in 
evidence  to  show  the  date  when  the  work  was  completed.®® 

§  614.  ^liether  a  certified  copy  of  the  recorded  lien  claim  is  ad- 
missible in  evidence  dei>ends  on  the  local  practice  in  regard  to  using 
such  copies  in  evidence.  In  Maine  a  dulj-certifled  copy  of  the  rec!- 
ord  of  a  lien  claim  filed  and  recorded  by  one  who  perfoi-ms  labor  or 
furnishes  materials  for  the  erection  or  repair  of  a  building  is  legally 
admissible  in  evidence  in  an  action  to  enforce  the  lien.^®  And  in 
New  York,  under  a  statute  making  copies  certified  by  the  county 
clerk  of  papers  filed  in  his  oflSce  evidence  the  same  as  the  originals 
would  be,  a  certified  copy  of  a  mechanic's  lien  claim  is  evidence  that 
there  is  on  file  in  the  proper  oflftce  a  claim  purporting  to  be  given 
by  the  claimant,  who  by  suing  on  it  so  adopts  the  claim  as  to  ren- 
der unnecessary  any  proof  that  he  filed  it.^^  But  a  statute  making 
certified  copies  of  instruments  that  have  been  acknowledged  and 
recorded  admissible  in  evidence  does  not  make  copies  of  mechanic's 
lien  claims  admissible,  since  they  are  not  acknowledged.''*  And  a 
certified  copy  is  not  admissible  where  the  claim  has  been  recorded  in 
another  record  book  than  that  specified  in  the  lien  law.^' 

§  615.  Proof  of  filing  of  the  claim  of  lien  is  essential  to  the  plain- 
tiff's recovery.^*  And  it  is  not  sufficient  proof  of  filing  to  introduce 
in  evidence  the  original  claim,  on  which  is  an  indorsement  purport- 
ing to  show  the  filing.  The  indorsement  itself  should  be  specifically 
offered  in  evidence.''  It  has  been  held,  under  a  statute  requiring 
the  claim  to  be  filed  within  three  months  after  the  work  was  done 
or  materials  furnished,  that  where  the  claim  of  lien  by  a  material 
jiian.  as  declared  upon  in  the  petition  to  foreclose  the  same,  sets 
up  that  it  was  recorded  within  three  months  after  the  materials 
were  furnished,  the  recorded  claim  is  not  inadmissible  as  evidence 
4;u  the  trial  of  the  petition  to  foreclose  merely  because  some  of  the 

0  0  I^wson  V.  Coates,  56  Ga.  379.  to  Rickor  v.  Joy,  72  Me.  106. 

71  Jennings  v.  Newman,  52  How.  Prac.  (N.  Y.)  282. 
7  2  Sampson  v.  Uallroad  Co.,  4  Thomp.  &  C.  (N.  Y.)  (JOO. 
73  Adams  v.  Shaffer,  31  N.  E.  1108,  132  Ind.  331. 

7  4  WeUs  V.  Improvement  Co.,  61  N.  W.  623,  43  Neb.  366;   Baker  v.  Winter.  15 
Aid.  1;   I^ee  V.  O'Brien,  54  Tex.  635;  Pairo  v.  BetheU,  75  Va.  Slil. 
7  5  Noll  V.  Kenneally,  56  N.  W.  722,  37  Neb.  879. 

MEC'H.  LIKNS 4 1  (641) 


§615  iCBCHANICS'   UEN6.  (Ch.   l6 

items  in  the  account  bear  date  more  than  three  months  before  the 
date  of  recording,  the  last  items  not  being  dated  at  all,  since  parol 
evidence  would  be  admissible  to  show  when  the  materials  embraced 
in  the  undated  items  were  furnished;  and  if  the  whole  bill  was 
covered  by  one  and  the  same  contract  the  record  would  be  in  time 
if  made  within  three  months  after  the  latest  item  was  furnishtnl.^* 
In  a  case  in  which  it  was  admitted  on  the  trial  that  the  copy  of 
the  account  attached  to  the  petition  as  an  exhibit  was  a  copy  of 
the  claim  filed  with  the  clerk,  and  that  the  same  was  sworn  to  and 
claimed  a  mechanic's  lien,  it  was  held  that  it  was  not  necessary  to  in- 
troduce the  claim  itself  to  prove  that  it  had  been  filed."  At  the  trial 
of  an  action  to  foreclose  a  mechanic's  lien,  plaintifiTs  counsel,  in  of- 
fering proof  of  the  claim  of  lien,  stated  that  it  was  filed  on  a  cer 
tain  day.  No  proof  of  said  date  of  filing  was  given,  but  the  claim  de- 
manded interest  from  a  previous  date,  and  was  itself  dated  the  day 
before  the  date  of  filing  stated,  and  a  copy  was  served  on  the  owner 
the  next  day  thereafter.  It  was  held  that,  in  the  absence  of  any 
specific  objection  for  want  of  proof  of  the  date,  .the  referee  was  jus- 
tified in  finding  the  claim  to  have  been  filed  on  the  day  stated  by 
counsel.''*  Where  the  description  of  the  premises  in  a  claim  is  so 
defective  as  to  render  it  void  as  against  a  subsequent  purchaser,  the 
defect  cannot  be  oured  by  proof  of  actual  notice  of  the  lien.'^  But 
when  the  claim  by  a  subcontractor  misstated  the  names  of  the  con- 
tractors, the  subcontractor  was  allowed  to  show  that  the  defend- 
ants were  estopped  from  denying  the  accuracy  of  the  lien  claim. "^^ 
Parol  evidence  is  not  admissible  to  show  that  a  claim  for  a  lien  on 
a  house  upon  a  certain  named  city  street  was  intended  to  apply 
to  a  house  upon  another  sti*eet.*^ 

7«  New  Ebenezer  Ass'n  v.  Gross  Lumber  Co.,  14  S.  E.  892,  89  Ga.  125. 
7  7  Lewis  V.  Saylora,  a5  N.  W.  tJOl,  73  Iowa,  .504. 

7  8  Hunter  v.  Walter,  12  N.  Y.  Supp.  GO,  58  Hun,  607,  affirmed,  without  opinion, 
\u  29  N.  E.  145,  128  N.  Y.  0U8. 
7»  Holmes  v.  Hutching,  57  N.  W.  514,  38  Neb.  eOL 

80  Brown  v.  Welch,  5  Hun  (N.  Y.)  582. 

81  Simpson  y.  Murray,  2  Pa.  St.  76.  In  an  action  to  foreclose  a  mechanic's 
lien,  the  complaint  described  the  property  by  metes  and  l)ound8.  The  claim 
of  lien  introduced  as  evidence  described  It  by  referring  to  the  date  and  record 
of  a  certain  deed  of  the  land.  The  answer  admitted  that  the  house  was  built 
on  the  land  described  in  the  cumplnint,  but  no  evidence  was  introduced  to  show 
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Becorder's  Indorsement  on  Claim. 

§  616.  An  indorsement  by  a  recorder  upon  a  claim  of  lien  is  at 
least  prima  facie  evidence  of  its  filing  and  the  date  of  its  recordinjj;.'*^ 
Thus,  where  the  claim  for  a  lien  was  delivered  to  the  clerk  on  a  lvv- 
tain  day,  and  he  indorsed  thereon  its  filing  on  the  same  day,  this 
indorsement  is  prima  facie  evidence  that  it  was  so  filed,  though  the 
clerk  was  absent  from  his  office  when  the  petition  was  delivered  to 
him.**^  But  a  mistake  in  the  indorsement  does  not  preclude  the 
psirties  from  showing  the  true  date  of  filing  by  extrinsic  evidence.** 
The  certificate  of  a  town  clerk  that  a  lien  claim  was  duly  recorded 
in  a  "book  of  mortgages,  etc.,"  is  sufficient  evidence  of  its  record  in 
compliance  with  the  statutory  provision  that  it  should  be  recorded 
in  a  book  kept  for  that  purpose.**  Where  the  lien  account  and  the 
affidavit,  though  on  separate  papers,  are  tacked  and  folded  together 
with  the  affidavit  on  the  outside,  on  which  is  the  clerk's  indorsement 
of  filing,  the  time  of  filing  sufficiently  appeal's.®*  In  Oalifornia  the 
statement  in  the  certificate  of  a  recorder  that  a  lien  claim  was  duly 
sworn  to  is  conclusive  evidence  of  that  fact,*^  and  ifa  Iowa  the  cer- 
tificate of  the  clerk  of  the  district  court  to  the  oath  of  authentica- 
tion attached  to  a  claim  for  a  mechanic's  lien  is  prima  facie  evi- 
dence that  he  is  such  clerk.** 

I- 

that  the  land  donoribod  in  the  clahii  was  the  same  as  that  described  in  the 
complaint.  It  was  held  that  there  was  no  evidence  on  which  to  establish  a  lien 
on  tlie  land  in  iiuestion.     Morehouse  v.  Collins,  31  Pac.  21)5,  23  Or.  138. 

»2  Silvester  v.  Mine  Co..  22  Pac.  217,  80  Cal.  ."ilO;  Kwing  v.  Folsom.  24  N.  W. 
r»li.'>,  (57  Iowa,  <55;  Adams  v.  Shaflfer.  31  N.  K.  1108,  132  Ind.  asi;  Grubbs  v. 
Cones.  57  Mo,  83;  Bruce  v.  IIoos,  48  Mo.  App.  161;  Stuart  v.  Broome,  59  Tex. 
4«G;  Miuton  v.  Lumber  Co.,  48  N.  W.  857,  79  Wis.  046;  Fairhaven  I^nd  Co.  v. 
.Jordan,  32  Pac.  729.  5  Wash.  729,  oven-uling  Jewett  v.  Darlington,  1  Wash.  T. 
ml,  and  Cowie  v.  Alirt»iistedt,  25  Pac.  4.58.  1  Wash.  St.  416. 

88  Miuton  V.  UimlH»r  Co.,  48  N.  W.  857,  79  Wis.  646. 

«*  (Jrubbs  V.  Cones.  57  Mo.  83. 

«6  Billings  v.  Martin  (Me.)  19  Atl.  445. 

««  Bruce  v.  Hoos,  48  Mo.  App.  161. 

•7  Silvester  v.  Mine  Co..  22  I»ac.  217,  80  Cal.  510. 

»»  Ewing  V.  Folsoiu,  24  N.  W.  595,  67  Iowa,  65. 
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Pleadings  as 

§  617.  In  states  where  the  foreclosure  of  merhanice'  liens  is  reg- 
ulat(^  by  the  rules  of  ohancery  practice,  a  sworn  answer,  so  far  as 
it  is  jresponsive  to  the  bill,  is  evidence.*®  Its  weight  as  evidence 
is  greater  tlian  the  ti^tiniony  of  one  witness,  and  less  than  that  of 
two  witnesses.®**  But  a  swora  answer  is  not  evidence  as  to  set-off, 
or  other  new  matter  set  up  therein,®^  nor  is  a  sworn  answer  evi- 
dence at  all  when  the  petition  waives  answer  under  oath.** 

Materiality  and  Sufficiency  of  Evidence — ^In  Oeneral. 

§  618.  Tlie  plaintiff  in  a  mechanic's  lien  suit  must  prove  all  facts 
essential  to  the  existence  of  his  lien;  ®^  and,  unless  the  statute  other- 
wise })rovides,  such  proof  is  made  according  to  the  general  rules  of 
evidence.®*  Thus,  a  subcontractor  seeking  to  enforce  a  lien  for  work 
must  show,  before  he  can  have  a  judgment,  that  work  has  been  done 
for  which  the  owner  is  actually  liable,  according  to  the  terms  of  his 
contract  with  his  conti*actor  for  the  erection  of  the  building.**    In 

Ri»  KimlMiU  V.  Cook,  6  IH.  423;    Garrett  v.  Stevenson,  8  111.  2G7;    Morrison  v 
Stewart,  24  lU.  24;   Fish  v.  Stubbings,  (Jo  111.  ^92;   Trac}'  v.  Rogers,  60  lU.  662. 

»o  MoiTison  V.  Stewart,  24  111.  24;  Clarke  v.  Boyle,  51  in.  104;  Fish  v.  Stnb- 
biiiKs.  Cm  in.  402. 

J»i  Grejrg  V.  Kenfrews.  24  III.  6*20;  Lake  Shore  &  M.  S.  R.  Co.  T.  McMillan,  »4 
111.  2C>S. 

»2  Clarke  v.  Boyle,  r»l  111.  104. 

•3  Carson  v.  White,  ti  Gill  (Md.)  27;  Farmers'  Bank  v.  WInslow,  3  Minn.  86 
(Gil.  4.'^);  Hassetl  v.  (Hirtls.  2J»  N.  W.  JOri,  20  Neb.  W2;  Mnshlltt  V.  SUverman, 
50  N.  Y.  .UK);   Davis  v.  Alvonl.  U4  U.  S.  r.4.'». 

0*  K«'hrer  v.  Zeijjler,  a  Watts.  &  S.  (Pa.)  2.'»S;  Wolf  v.  Batchelder,  56  Pa.  St 
87.  It  has  lieen  held  in  Illinois  that  the  evidence  belnp  cronflleting  as  to  the 
sum  to  1k^  paid  for  certain  repairs  on  a  house,  and  the  quality  of  the  work  and 
material,  a  d(H*ree  allowing  the  lien  is  supi)orted  by  the  testimony  of  the  con- 
tractor himself  and  st»veral  other  witnesses  on  both  ])oints.  Jacoby  v.  Scou- 
gale,  26  111.  App.  46. 

ns  Pendleburg  v.  Meade.  1  E.  D.  Smith  (X.  Y.)  728;  Schneider  v.  Iloltein,  41 
IT(»w.  Prac.  (N.  Y'.)  2.*{2.  But  he  need  not  affirmatively  prove  that  the  ownei 
lias  not  paid  the  contractor.  Doughty  v.  Devlin,  1  E.  D.  Smith  (N.  Y'.)  625. 
And  If  the  existence  of  iirior  liens  is  set  up  as  a  bar  to  an  action  brought  for 
the  enforcement  of  a  subseciuent  lien,  and  the  claimant  impeaches  their  validity 

(644) 


Ch.    16)  SUIT   TO    FORECLOSE    LIKN.  §    619 

consolidated  claims  for  liens  each  one  should  be  tried  on  its  merits, 
and  one  of  several  consolidated  causes  should  not  be  prejudiced  by 
the  introduction  of  evidence  proper  in  another,  and  such  testimony 
should  not  be  held  applicable  to  any  cause  except  the  one  in  which 
it  is  introduced,  without  the  consent  of  all  parties  concerned.®* 
Where  the  i^-ord  in  an  action  to  enforce  a  mechanic's  lien  sift) wed 
that,  when  the  scire  facias  issued,  certain  liens  bv  material  men  were 
on  file,  and  defendants  claimed  that  no  right  of  action  accrued  un- 
til these  liens  had  been  satisfied,  it  was  held  that  evidence  by  plain- 
tiff that  these  liens  had  been  released  was  properly  admitted.®^ 

Proof  of  Doing  Work  or  Furnishing  Materials. 

§  G19.  The  proof  necessary  to  show  that  the  plaintiff  did  work 
on,  or  furnished  materials  foi*,  the  building  upon  which  he  claims 
a  lien,  vary  so  with  the  varying  circumstances  of  different  cases  that 
no  gencu'al  rules  can  safely  be  laid  down.  It  may  be  of  value,  how- 
ever, to  notice  briefly  the  decisions  on  this  subject,  remembering  that 
each  is  a  precedent  only  whei*e  the  facts  and  the  statutory  provisions 
are  the  same.  Thus,  it  has  been  held  that  where  the  contract  m:ikes 
the  superintendent  of  the  building  the  sole  judge  of  the  perfonnance 
of  the  contract,  and  requii'es  the  contractor  to  obtain  the  architect's 
ct^rtificate  before  he  shall  be  entitled  to  his  pay,  the  right  of  re- 
covery is  made  out  by  producing  and  proving  the  superintendent's 
final  certificate."*  That  plaintiff  demanded  and  received  a  large 
cash  payment  before  delivery  of  goods,  and  had  also  previously  re- 
plevied some  of  them  from  the  vendees  after  delivery,  are  facts  for 
the  jury  to  consider  in  determining  whether  such  goods  were  sold 
on  the  credit  of  a  building  or  of  the  individual  vendees.®"  Where  it 
is  shown  that  the  machinery  furnished  by  the  complainant  was  put 

by  suitable  allegations  and  proi)or  parties  before  tlie  court,  he  will  be  entitled  to 
judgment,  so  far  as  the  funds  in  the  hands  of  the  owner  are  sufficient.  Lehret- 
ter  V.  Koflfnian,  Id.  6l>4. 

06  Harrington  v.  Miller,  31  Pac.  325,  4  Wash.  8«)8. 

•7  Moore  v.  Carter,  'J:^  Atl.  243,  14G  Pa.  St.  41)2. 

•»  McAuley  v.  Carter,  22  111.  53;  Snaith  v.  Smith  ^City  Ct.  X.  Y.)  2."  N.  Y. 
Supp.  513. 

•»  McCartney  v.  Buck  (Del.  Sui>er.)  12  AU.  717. 
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111)011  the  land  on  which  he  chiims  a  lien,  that  when  the  contract  was 
made  it  was  stated  that  the  machinery  was  to  be  used  in  the  build- 
ing then  being  erected,  and  that  the  defendants  were  not  engaged 
in  ei*ecting  any  building  other  than  the  one  on  said  land,  it  is  suffi- 
ciently shown  that  the  machinery  was  contracted  for  to  be  placed  on 
the  building  on  said  land.^^®  It  has  been  held  in  Iowa  that  al- 
though a  subcontractor's  petition  for  lien  failed  to  show  an  iudebt- 
t»dness  bv  defendant  to  the  contractor,  and  defendant  testified  that  he 
owed  the  contractor  nothing,  where  it  appeared  that  after  that 
time  defendant  had  made  some  not  fully  explained  payments,  seem- 
ingly under  the  contract,  the  petition  should  be  sustained,  and  a  lien 
d(H*r(^d.^®* 

§  G20.  In  an  action  to  establish  a  mechanic's  lien  for  painting 
a  house,  the  petition  described  the  land  upon  which  the  house  was 
situated,  and  the  defendant  admitted  in  his  answer  that  he  was  the 
owner  of  the  house  "on  the  lands  described  in  plaintiff^s  petition." 
The  evidence  showed  that  the  painting  was  done  on  defendant's 
dwelling  house,  and  the  claim  for  the  lien  was  put  in  evidence.  It 
was  held  that  this  was  sufficient  to  identify  the  building  upon  which 
the  work  was  done.*®*  Where  it  is  shown  that  the  materials  were 
sold  to  be  used  in  a  certain  building,  that  they  were  delivered  to  the 
builder,  that  the  building  was  actually  erected,  and  that  some  of 
said  materials  were  used  in  its  construction,  a  finding  that  all  said 
materials  were  used  in  the  building  may  be  sustained  on  appeal/®' 
It  has  been  held  in  Massachusetts  that,  where  work  has  been  done 
by  the  claimant  on  two  distinct  houses,  his  inability  to  show  the 
pn*cise  amount  due  on  each  house  does  not  prevent  the  jury  from 
finding  a  verdict  against  each  house  for  the  amounts  they  were  sat- 
isfied were  due  thereon  respectively,  although  they  might  not  be 
satisfied  that  more  was  not  due.****  But  in  Nebraska,  where  a  sub- 
contractor paints  two  houses  belonging  to  different  owners,  undiT 
one  contract,  to  recover  on  a  lien  against  one  of  the  houses  be  must 
show  the  value  of  the  labor  performed  and  material  furnished  for 

100  Power  V.  McCord,  36  lU.  214. 

101  Martin  v.  Morgan,  20  N.  W.  184,  64  Iowa,  270. 

102  Ptase  V.  Thompson,  24  N.  W.  598,  67  Iowa,  70. 

103  Rice  V.  Hodge,  26  Kan.  164.       lo*  Shaw  v.  Thompson,  105  Mass.  345. 
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such  house.*®*  In  a  suit  to  enforce  a  mechanic's  lien  for  lumber  al- 
leged to  have  been  furnished,  plaintiff's  manager  testified  that  he 
had  no  personal  knowledge  whether  the  lumber  was  ever  delivered 
or  not,  but  relied  on  the  teamsters  and  delivery  tickets.  Another  wit- 
ness testified  that  it  was  his  duty  to  superintend  the  loading,  and 
to  make  out  the  dray  tickets,  but  no  facts  relating  to  the  transaction 
in  issue  were  elicited.  It  was  held  that  plaintiff  failed  to  show  that 
anv  lumber  was  delivered.****  In  a  suit  to  foreclose  a  lien  for  ma- 
terials,  testimony  of  the  person  who  ordered  the  materials  that  a 
statement  of  the  particulars  of  the  plaintiff's  account  is  correct  is 
sufficient  to  allow  it  to  go  to  the  jury.*®^ 

§  621.  An  action  to  foreclose  a  mechanic's  lien  on  a  house  and 
lot  involved  the  issue  whether  plaintiff  was  entitled  to  the  second 
pa^Tnent  of  the  contract  price  which  was  due  "when  cornice  is  set, 
siding  on,  and  floors  laid."  It  appeared  that  a  small  portion  of 
I  he  siding,  which  could  better  be  done  at  a  later  stage  of  the  work, 
had  been  omitted,  and  that  the  owner  made  no  objection  to  the 
omission,  but  promised  payment.  It  was  held  that  a  finding  that 
the  payment  was  due  would  not  be  disturbed.*®*  Plaintiff  in  a 
mechanic's  lien  proceeding  need  not  prove  that  the  work  was  done 
or  the  material  furnished  on  the  credit  of  the  building.  If  it  was 
not,  this  is  matter  of  defense.***  But  where  the  proof  was  unsatis- 
factory as  to  whether  plaintiff  kept  a  correct  account  showing  how 
many  days  he  worked  on  the  buildings  against  which  the  lien  was 
claimed,  and  there  was  evidence  that  he  was  regularly  employed  for 
a  year  or  more  by  the  contractors,  and  worked  for  them  indiscrim- 
inately on  such  buildings  and  other  buildings,  as  they  directed,  it 
was  held  that  the  trial  court  properly  found  that  the  work  for  which 
the  lien  was  claimed  was  done  on  the  credit  of  the  contractors,  and 
with  no  intent  to  claim  a  lien  therefor,  though  plaintiff  testified  that 
he  intended  to  claim  a  lien.***    Under  a  statute  giving  mechanics 

105  Byrd  v.  Cotliran,  58  N.  W.  127,  39  Neb.  109;   Hlnes  v.  Cochran.  02  N. 
W.  29S>.  44  Neb.  12.     See,  too,  Donnelly  v.  Llbby,  1  Sweeney  (N.  Y.)  259. 

106  Henry  &  C^oatsworth  Co.  v.  McCurdy,  55  N.  W.  261,  36  Neb.  863. 

107  Mooney  v.  I'eck,  12  Atl.  177,  49  N.  J.  I^w,  232. 

108  Rogers  V.  MeOuli-e,  10  N.  Y.  Siipp.  831,  57  Uun,  690. 
io»  Noar  V.  Oill,  4  Atl.  552,  111  Pa.  St  488. 

110  Hen  Id  v.  Hodder,  32  Pac.  728,  5  Wash.  677. 
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a  lien  for  the  "price  and  values"  of  labor  and  material  upon  houses, 
such  price  and  value  may  be  proved  by  evidence  of  a  contract  for 
the  labor  and  material  at  a  price  named  therein,  and  of  the  value  of 
extra  work.^^*  In  a  suit  to  enforce  a  mechanic's  lien  under  the 
Missouii  statutes,  the  plaintiff  need  not  show  affirmatively  that  the 
materials  furnished  were  actually  used  in  the  construction  of  the 
building  on  which  he  claims  a  lien,  but  it  is  sufficient  if  he  shows 
that  the  materials  were  furnished  for  the  purpose  of  being  urcmI  in 
the  construction.^^*  But  in  other  states  a  material  man  in  the 
second  degree  must  show  that  his  materials  were  actually  used  in  the 
building  on  which  he  claims  a  lien.^^'  Where,  in  an  action  to  en- 
force a  lien  for  material  furnished  for  the  construction  of  a  telephone 
line,  there  is  no  evidence  that  such  material  was  used  in  the  con- 
struction of  the  particular  line  against  which  the  lien  was  sought 
to  be  enforced,  a  judgment  ior  plaintiff  will  be  set  aside  on  apiieal.*^* 

Proof  of  Contract. 

§  622.  It  is,  of  course,  neoesfiary  for  the  claimant  to  prove  the 
contract  under  which  he  claims  a  lien.**^  Therefore  a  bill  to  en- 
force a  mechanic's  lien  is  properly  dismissed  where  the  evidence 
does  not  show  what  tlie  relation  was  between  the  one  with  whom 
plaintiff  claimed  to  have  contracted  and  the  owner,  or  that  anything 
was  due  such  person,  even  if  he  was  a  contractor,  as  alleged  in  the 
bill.*^*  A  subcontractor  should  prove  the  original  contract,^  ^^  and 
also  his  subcontract.*^^  In  an  action  by  a  subcontractor  to  estab- 
lish a  lien  on  realty  for  material  furnished  for  a  building  thereon, 

111  Cassidy  v.  Fontham  (Com.  PL)  14  N.  Y.  Supp.  151.  It  has  however  been 
held  in  Missouri  that,  in  a  suit  by  a  subcontractor,  proof  of  the  contract  price 
of  his  work  is  not  sufficient.  Its  reasonable  value  must  be  shown.  McMalion 
V.  BridweU,  3  Mo.  App.  572. 

112  Morrison  v.  Hancock,  40  Mo.  561. 

lis  Weir  V.  Barnes,  57  N.  W.  750,  38  Neb.  875;  Silvester  v.  Mine  Ck).,  22  Tac. 
217,  80  Cal.  510. 

114  Roebling  Sons  Co.  v.  Bear  Valley  Irrigation  Co.,  34  Pac.  80,  90  Cal.  488. 

iioGunther  v.  Bennett,  19  Atl.  1048,  72  Md.  384;  De  Ronde  v.  Olmsted,  5 
Daly  (N.  Y.)  398. 

lie  Brennan  v.  Miller,  50  N.  W.  354,  97  Mich.  182. 

117  Walker  v.  Paine,  2  E.  D.  Smith  (N.  Y.)  662. 

!!•  Treusch  v.  Shryock,  51  Md.  162;  Kling  v.  Construction  Co.,  4  Mo.  App.  574. 


Ch.    16)  SUIT    TO    FORECLOSE    LIEN.  §    022 

where  it  appears  that  the  contract  in  evidence  between  the  owner 
and  contractor  waa  substituted  for  an  original  contract,  whereby  the 
rights  of  subcontractors  were  materially  aflfected,  evidence  as  to 
when  the  new  contract  was  made  is  admissible.*^®  And.  if  the 
original  contract  is  canceled  by  an  instrument  dated  before  the  time 
when  the  subcontractor's  lien  attached,  oral  evidence  is  admissible 
to  show  that  the  instrument  of  cancellation  was  not  executed  until 
after  the  lien  attached.*^®  Under  a  statute  requiring  the  lien  claim- 
ant  to  prove  that  he  furnished  the  labor  or  material  by  contract 
with  the  owner,  or  by  the  owner's  consent,  such  consent  may  be 
inferred  from  the  existence  of  a  contract  for  the  constiniction  be- 
tween the  owner  and  a  building  contraotor.*^*  In  an  Illinois  case 
it  appeared  that  the  plaintiff,  a  lumber  dealer,  at  the  end  of  the  first 
year  struck  a  balance,  and  carried  it  on  to  the  next.  Xo  lumber 
was  called  for  from  October  Slst  of  the  first  year  till  July  20th 
of  the  second,  when  the  lessee  came  to  see  the  lumber  dealer  in  re- 
lation to  it.  It  was  held  that  this  was  no  evidence  of  two  distinct 
contracts.**^  Evidence  that  plaintiff,  holding  claims  against  a  rail- 
road contractor,  "talked  the  matter  over"  with  one  of  the  directors 
of  the  railroad  company,  who  was  also  superintendent  of  construc- 
tion, who  "said  he  would  try  and  have  the  claims  paid,  and  thought 
possible  some  of  them  would  be  paid  at  the  December  pay  day," 
has  been  held  insufficient  to  prove  an  admission  that  the  company 
owed  the  contractor  the  amount  of  such  claims,  or  anv  amount.**^ 
Proof  that  one  to  whom  giant  powder  was  furnisheii  by  a  material 
man  seeking  to  enforce  a  lien  therefor  against  a  railroad  company 
was  the  subcontractor  for  the  necessary  work  in  preparing  a  por- 
tion of  the  company's  railroad  for  the  reception  of  ties  and  iron  is 
sufficient  prima  facie  proof  of  his  authority  to  contract  for  such 
powder  for  the  purpose  of  the  work.*^*  It  has  been  held  in  a  recent 
case  in  Nebraska  that  where  it  was  alleged  in  the  affidavit  that  the 
lumber  was  sold  to  H.  for  C,  the  owner  of  the  property,  and  it 

ii»  Smith  V.  Levick,  26  Atl.  97,  153  Pa  St.  522. 

no  Jenks  v.  Brown,  66  N.  Y.  Q2i). 

lax  Norton  v.  Clarit,  27  Atl.  2512,  85  Me.  357. 

122  Haines  v.  Chandler,  26  HI.  App.  400. 

128  Dudley  v.  Railroad  Co.,  32  N.  W.  884,  65  Mich.  655. 

12*  Rapauno  Chemical  Co.  v.  Greenfield  &  N.  Ry.  Co.,  59  Mo.  App.  6. 
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was  Bhown  upon  the  trial,  to  the  satisfaction  of  the  court,  that  the 
material  was  furnished  for  the  express  purpose  of  making  an  im- 
provement upon  the  property  of  C,  these  facts  would  support  a  find- 
ing that  the  material  was  sold  upon  a  contract,  to  be  used  in  the 
improvement  named."*  In  another  Nebraska  case,  to  foreclose  a 
inechanic*s  lien  upon  a  house  for  building  material,  the  defense  was 
that  the  contract  price  of  the  house  was  |1,600,  of  which  |1,000 
was  to  be  paid  in  town  lots.  The  proof  failed  to  show  any  agree- 
ment of  the  material  man  to  accept  anything  but  cash,  and  it  was 
held  that  he  was  entitled  to  a  foreclosure.*** 

§  623.  In  a  suit  to  foreclose  a  mechanic's  lien,  defendant  alleged 
that  the  contract  on  which  the  lien  was  based  was  made  with  one 
D.,  and  not  with  the  plaintiffs.  D.  had  prepared  the  plans  and  spec- 
ifications, and  signed  them  as  ^'architect,"  and  he  testified  that  he 
acted  as  plaintiffs'  agent  in  making  the  contract.  Plaintiffs  did  the 
work,  and  it  was  shown  that  a  check  given  on  account  of  it  was 
drawn  by  defendants  to  the  order  of  plaintiffs.  It  was  held  that 
this  warranted  a  finding  that  the  contract  was  made  with  plaintiffs.^ *^ 
The  plaintiff's  evidence  should  show  that  the  contract  has  been  ful- 
filled;*^* and  where  the  plaintiff  alleges  that  the  provision  of  the 
■contract  in  relation  to  extras  was  waived  by  defendants,  and  this  is 
contradicted  by  defendants,  it  is  proper  to  admit  evidence  in  sup- 
port of  plaintiff's  contention.* *•  Evidence  that  the  ostensible  owner 
of  a  lot  was  a  sister  of  the  contractor,  and  was  working  for  small 
wages,  that  the  loan  for  building  was  arranged  by  the  contractor, 
and  that  the  sister  could  not  tell  where  she  got  the  money  required 
for  the  building,  is  sufficient  to  authorize  a  finding  that  the  contract 
between  the  contractor  and  his  sister,  by  which  he  covenanted 
against  liens,  was  in  fraud  of  subcontractors  and  material  men.*'^ 
Where  a  contract  price  is  payable  in  stock  and  bonds,  to  ascertain 
its  amount,  for  the  purpose  of  limiting  the  liens  of  subcontractors, 

125  White  Lake  Lumber  Co.  V;  Russell,  34  N.  W.  104,  22  Neb.  126. 

126  Morris  v.  WUlits,  45  N.  W.  784,  29  Neb.  569. 

127  Dennis  v.  Walsh  (City  Ct.  Brook.)  16  N..Y.  Siipp.  257. 

128  Kim  V.  Fence  Co.,  10  S.  E.  885,  86  Va.  608;   Hauptiuan  y.  Halsey,  1  R 
D.  Smith  (N.  Y.)  668. 

129  Moore  V.  Carter,  *2i\  Atl.  243,  146  Pa.  St.  492. 

130  Ballman  v.  Ueron,  32  Atl.  r»94,  169  Pa.  St.  510, 
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the  market  value  of  such  stock  and  bonds  when  delivered  should  be 
taken. ^'*  And  where  a  railway  company  made  a  contract  with  a 
construction  company  to  build  its  road,  and  also  to  pay  certain  in- 
terest on  its  bonds,  for  an  undivided  price,  it  was  held  that  in  esti- 
mating the  contract  price,  by  which  the  liens  of  subcontractors  were 
limited,  such  interest  should  be  deducted.^** 

Proof  of  Time. 

§  624.  The  plaintiff's  evidence  should  clearly  make  it  appear  when 
he  began  work  and  when  he  finished,  so  as  to  show  that  the  suit 
was  begun  in  apt  time/*'  though  ordinarily  it  is  not  necessary  for 
him  to  prove  affirmatively  that  he  began  suit  within  the  statutory 
time  after  filing  his  claim,  since,  if  he  proves  the  date  of  filing  the 
claim,  the  record  of  the  suit  will  itself  show  whether  suit  waja  be- 
gun in  time.^'^*  But,  where  the  petition  to  foreclose  appeared  from 
the  record  to  have  been  filed  at  a  regular  entry  day  after  expiration 
of  due  time  for  beginning  suit,  the  plaintiff  was  allowed  to  show  by 
parol  evidence  that  it  was  filed  before  the  entry  day,  and  before  the 
time  for  beginning  suit  had  expired.^ "^  The  fact  that  the  last  item 
stated  in  the  claim  is  not  proved  does  not  invalidate  the  lien,  if  the 
claim  was  filed  within  the  statutory  time  after  the  last  item  stated 
and  proved."*  In  a  Minnesota  case  the  plaintiffs'  bookkeeper  tes- 
tified that  everything  was  delivered  between  the  5th  and  20th  of 
.April.  One  of  the  plaintiffs  testified  that  he  did  not  recollect  the 
dates.  The  account  books  were  not  put  in  evidence.  The  lien  claim 
was  alleged  to  have  been  filed  October  19th.  It  was  held  that  the 
evidence  as  to  the  date  of  the  last  item  was  not  sufficient  to  show 
that  the  lien  claim  was  filed  within  six  months  after  the  furnishing 

131  Central  Trust  Co.  v.  Richmond,  N.,  I.  &  B.  H.  Co.,  15  C.  C.  A.  27a,  08 
Fed.  90. 
182  Richmond  &  I.  Const.  Co.  v.  Richmond,  N.,  I.  &  B.  U.  Co.,  15  C.  C.  A.  281), 
•    <jS  Fed.  106. 

133  Davis  T.  Alvord,  94  U.  S.  545;  Kay  v.  Smith,  10  lieisk.  (Tenn.)  41;  Dunn 
T.  McKoe,  6  Sneed   (Tenn.)  657.  , 

134  Twitcheli  v.  Devens,  45  Mo.  Ai)p.  283. 

135  Gouldinf?  v.  Smith,  114  Mass.  487. 

i»«  Luudell  V.  Ahlman,  54  N.  W.  U3(J.  53  Minn,  57. 
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of  the  last  item.*^'  In  consolidated  actions  to  enforce  mechanics* 
liens  it  appeared  that  the  contractor  abandoned  the  work  in  Jnlv, 
1888;  that  defendant,  the  owner,  continued  the  construction  of  the 
building  thereafter;  that  it  employed  a  man  as  keeper,  and  to  paint 
the  building,  an  hotel;  that  he  lived  in  it  until  July  3,  1889;  that 
he  continued  painting  until  in  May,  did  at  least  three  days'  work  in 
June,  and  did  his  last  work  on  July  3d  of  the  same  year;  that  no 
work  was  done  thereafter;   that  the  basement  was  not  painted  b> 

• 

cause  of  a  dispute  between  defendant  and  the  painter;  tha;t  without 
such  painting  the  building  was  not  completed;  that  the  painter  did 
not  remove  his  painting  material,  or  any  of  his  implements,  prior  to 
July  3,  1889.  It  was  held  that  the  finding  that  work  on  the  building 
continued  until  July  3,  1880,  without  cessation  for  a  period  of  30 
consecutive  davs,  was  not  erroneous.^'*  In  an  action  to  foreclosi^ 
subcontractors'  liens,  the  architect,  the  owner,  and  the  owner's  daugh- 
ter testified  that  the  building  was  completed  as  early  as  October  10th. 
One  of  the  subcontractors  testified  that  he  did  not  know  whether 
it  was  completed  before  October  14th  or  not.  The  other  completed 
his  contract  October  3d.  There  was  evidence  that  on  the  12th  re- 
pairs were  made  on  one  of  the  clasets;  that  at  that  time  there  was 
a  door  knob  not  on  in  the  upper  story,  and  a  rim  to  a  bath  on  the 
lower  story  had  not  been  put  on;  and  that  the  contractor  removed 
his  tools,  etc.,  on  the  12th  or  14th.  It  appeared  that  the  building 
was  occupied  by  the  owner  and  by  a  tenant  before  the  11th.  On 
this  showing  it  was  held  that  a  finding  that  the  building  was  not 
completed  until  the  14th  was  not  supported  by  the  evidence.^'* 

Proof  of  Service  of  Notice. 

§  625.  If  a  lien  is  claimed  under  a  statute  requiring  notice  to 
the  owner,  due  service  of  such  notice  must  be  proved.^*®     An  un- 

137  McDonald  v.  Ryan,  40  N.  W.  158,  39  Minn.  341.  It  has  been  held  in 
Pennsylvania  that,  if  the  plaintiff  proves  his  claim  generally,  failure  to  prove 
Ihat  the  materials  were  furnished  on  the  particular  days  set  forth  in  the  bill  of 
particiilai-s  is  not  a  fatal  defect.     Haviland  v.  Pratt,  1  Phila.  (Pa.)  3G4. 

138  Marble  Lime  Co.  v.  Lordsburg  Hotel  Co.,  31  Pac.  1(U,  90  Cal.  .^2. 
180  joost  V.  Sullivan,  43  Pac.  896,  111  Cal,  286. 

1*0  McMillan  v.  Phillips,  40  N.  W.  349,  5  Dak.  2iH;  Wehr  v.  Shryock  55 
Md.  334;  Lee  v.  Phelps,  54  Tex.  367;  Roberts  v.  Miller,  32  Mich.  289. 
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sworn  statement  of  a  pnvate  person  attached  to  the  noticte  is  not 
competent  proof  of  such  service.^** 

Proof  of  Title. 

§  020.  As  a  general  rule,  the  lien  claimant  must  show  that  the 
pei-son  alleged  by  him  to  be  the  owner  of  the  property  on  which  he 
claims  a  lien  had  some  title  to  or  interest  in  the  property.^*-  Some 
cases,  however,  hold  that,  as  the  lien  is  enforced  only  against  the 
defendants'  interest  in  the  land,  the  plaintiff  neinl  not  prove  the 
defendants'  title.**'  It  has  been  held  in  Washington  that  in  order 
to  entitle  plaintiffs  to  judgment  in  an  action  to  enforce  a  mechanic's 
lien  against  an  irrigating  ditch,  for  the  construction  thereof,  they 
must  show  ownership  or  an  interest  in  defendants  in  the  land  over 
which  the  ditch  was  constructed,  and  the  mere  fact  that  defendants 
own  the  ditch  and  have  possession  of  the  land  is  not  sufficient.*** 
But  most  of  the  cases  hold  that,  where  the  statute  allows  a  lien  even 
though  the  owner  own  less  than  the  fee,  evidence  that  the  conti-act- 
ing  party  is  in  possession  of  the  land,  claiming  title,  is  sufficient  to 
show  that  he  has  a  lienable  interest.**^  Proof  that  defendant  con- 
tracted for  materials  for  the  erection  of  the  building,  that  he  pro- 
cured it  to  be  erected,  and  that  since  its  erection  he  had  occupied 
it  as  a  residence,  is  also  sufficient  to  show  title.* *• 

§  027.  In  a  proceeding  to  enforce  a  mechanic's  lien  against  cer- 
tain houses  and  lots,  the  ownership  of  the  defendant  being  denied 
by  the  pleading  and  put  in  issue,  a  lease  conveying  to  the  defendant 
the  several  lots  of  ground  described  in  the  lien  claim,  executed  dur- 

141  Towner  v.  Remick,  19  Mo.  A  pp.  205. 

nsDierks  v.  Walrod,  *Sl  N.  W.  751,  6G  Iowa,  354;  Dc  Rondo  v.  Olmsted,  5 
Daly  (N.  Y.)  398;  Nelson  v.  Clerf,  :iO  Pac.  710,  4  Wash.  405;  Fein  v.  Davis,  2 
Wyo.  118.  It  has  lieen  held  in  OroKon  tliat,  If  there  is  no  proof  as  to  the  title 
to  the  laud,  the  lien  should  In*  confined  to  the  building.  Willamette  Falls 
Transi)ortation  &  Milling  Co.  v.  Riley,  1  Or.  183. 

143  Wilier  V.  Bergentha],  7  N.  W.  352,  50  Wis.  474;  Williams  v.  Lane,  58  N. 
W.  77,  87  Wis.  152. 

I**  NelHon  V.  Cierf,  :U)  Pac.  71G,  4  Wash.  405. 

145  Chisholm  v.  WflUanis.  21  N.  E.  215,'  128  111.  115;  Chambers  ▼.  Benoist, 
25  Mo.  App.  520.  But  in  Iowa  this  proof  is  not  sufficient  as  a(?ainst  a  subse- 
4iuent  mortgagee     Dierks  v.  Walit>d,  23  N.  W.  751,  tJG  Iowa,  354. 

!*•  Lewis  V.  Sayloi-s,  35  N.  W.  <J01,  73  Iowa,  504. 
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ing  the  time  the  materials  in  question  were  being  furnished,  be- 
tween the  date  of  the  first  and  last  items  in  the  account,  is  ad^ 
missible  as  evidence,  in  connection  with  other  evidence  to  be  sub- 
sequently offered,  to  show  the  defendant's  ownership  of  the  property 
at  and  before  the  time  of  the  ordering  and  furnishing  of  the  mate- 
rials in  question,  and  the  making  of  said  lease.^*^  So,  too,  evidence 
that  defendant  uses  the  building  for  which  the  materials  were  fur- 
nished as  a  factory,  and  that  the  property  is  assessed  for  taxes 
against  him,  is  sufficient  evidence  of  defendant's  ownership  of  the 
property  to  support  the  lien.***  Whei*e  the  issue  is  whether  a  cer- 
tain lease  was  executed  in  good  faith,  evidence  of  the  dealings  be- 
tween the  lessor  and  a  former  lessee  are  admissible  as  bearing  on 
that  issue.**'  In  an  action  to  foreclose  a  mechanic's  lien,  where 
the  owner  makes  default,  and  the  evidence  does  not  show  that  a 
trust  deed  prior  to  the  lien  has  been  foreclosed,  and  the  owner  s 
equity  of  redemption  sold,  the  plaintiff  is  entitled  to  a  judgment 
subjecting  the  owner's  right  of  redemption  to  the  satisfaction  of 
his  debt.*"*^  In  an  action  against  a  widow  and  children  to  foreclose 
a  contractor's  lien  on  a  homestead,  it  is  not  necessary  to  prove  that 
the  children  are  the  heirs  of  the  deceased,  when  no  personal  judg- 
ment against  them  is  demanded.* °* 

Evidence  Bequired  against  Married  Women. 

§  628.  In  some  respects  the  measure  of  proof  required  is  difftT- 
ent  in  case  of  married  women  than  in  that  of  other  persons.  Thus, 
it  has  been  held  in  Pennsvlvania  that  if  a  mechanic  would  success- 
fully  charge  the  estate  of  a  feme  covert  for  labor  done  or  ma- 
terials furnished,  he  must  prove  on  the  trial  that  such  work  or 
material  was  necessary  for  the  proper  improvement  or  repair,  as  the 
case  may  be,  of  her  separate  estate.***  And  it  has  been  said  in  Mis- 
souri that  a  decree  enforcing  a  mechanic's  lien  against  the  estate  of 

1*7  Wilson  V.  Merryman,  48  Md.  828. 

14  8  Rohan  Bros.  Boiler  Mauufg  Co.  v.  St.  Louis  Malleable  Iixm  Co.,  34  Mo. 
App.  157. 
i4»  OttiweU  V.  Muxlow  (Com.  PI.)'  6  N.  Y.  Supp.  518. 
i»o  Schult^  V.  Brewing  Co.,  21  S.  W.  100,  2  Tex.  Civ.  App.  230. 

161  Telschow  V.  House  (Tex.  Civ.  App.)  32  S.  W.  153. 

162  Kuhus  V.  Tiimey,  87  Pa.  St.  197. 
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a  married  woman  cannot  be  entered  on  default  without  evidence.*"* 
In  an  action  against  a  married  woman  to  enforce  a  mechanic*8  lien^ 
evidence  of  her  acts  and  doings  while  the  house  was  in  process  of 
erection  is  admissible  upon  the  issue  whether  she  or  her  husban<} 
was  the  contracting  party  in  relation  thereto.***  Thus,  where  a 
husband  contracted  to  have  the  plumbing  done  in  a  house  bt'ing  con> 
structed  by  his  wife  and  owned  by  her,  it  was  error  to  exclude  proof 
that  the  wife  saw  and  conversed  about  the  plumbing  while  it  wa» 
being  done.***  In  a  late  New  York  case  a  married  woman  was  sued 
to  enforce  a  lien  for  work  done  in  the  erection  of  a  building  on  her 
land.  Plaintiffs  did  the  work  under  a  contract  with  defendants 
husband,  who*  represented  himself  as  the  owner  of  the  lot.  Defend- 
ant testified  that  she  orally  contracted  with  her  husband  to  build  the* 
house  for  {3,000,  all  of  which  she  paid  him  in  installments,  before 
plaintiffs'  claim  of  lien  was  filed,  except  the  sum  of  f 290,  which  he 
owed  her.  She  further  stated  that  she  owned  several  lots  in  the 
city,  and  that  her  husband  owned  none,  and  that  she  never  had  oc- 
casion to  «nploy  any  one  but  him  to  look  after  the  work  on  her 
buildings,  and  always  left  that  to  him.  It  was  held  that  in  view 
of  the  interest  of  defendant  in  the  result.of  the  action,  and  the  na- 
ture of  her  testimony,  there  was  evidence  from  which  the  jury  might 
infer  that  the  husband  contracted  as  her  agent,  and  it  was  therefore 
error  to  direct  a  nonsuit.***  Evidence  that  a  husband  signed  a  con- 
tract for  street  work  in  front  of  a  lot  the  record  title  to  which  was 
in  the  wife,  and  stated  to  the  contractors  that  the  lot  was  commu- 
nity property,  will  sustain  a  finding  that  he  was  the  "reputed  owner ,'^ 
within  a  statute  providing  that  any  peraon  performing  work  on  st 
street  in  front  of  a  lot  at  the  request  of  the  "reputed  owner"  shall 
have  a  lien  on  the  lot  for  work  and  materials.**' 

Defendant's  Evidence. 

§  629.    Defendants  are,  of  course,  entitled  to  introduce  any  evi- 
dence that  tends  to  rebut  the  plaintiff's  ciise.    ThuS;  where  plain- 

168  Boardon  v.  MlUer,  54  Mo.  App.  201. 

15*  Klrschbon  v.  Bonzel,  29  N.  W.  SX)7,  07  Wis.  178. 

156  McCarthy  v.  Caldwell,  45  N.  W.  723,  43  Minn.  442. 
!&•  Farmilo  v.  Stiles,  5  N.  Y.  Supp.  579,  52  Hun,  450. 

157  ganta  Cruz  Rock  raving  Co.  v.  Lyons  (Cal.)  43  Pac.  590. 
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tiffs  have  introduced  evidence  that  the  work  for  which  they  claim  a 
lien  was  well  done,  defendants  are  entitled  to  show  that  it  was  not 
done  in  a  good  and  workmanlike  manner;***  where  the  complaint 
alleges  performance  of  the  contract,  and  the  answer  denies  it,  de- 
fendant may  show  non|>erfonnance;  *"*•  and,  where  the  complaint 
in  an  action  to  foreclose  a  mechanic's  lien  alleges  that  plaintiffs  fur- 
nished all  the  materials  for  the  building,  it  is  competent  for  defend- 
■  ant  to  show  tliat  certain  lumber  was  supplied  by  him.^°**  But  after 
the  owner  has  taken  possession  of  the  house,  and  given  his  note  for 
the  price  of  its  construction,  evidence  that  the  work  was  defectively 
executed  and  was  not  worth  the  full  price  is  inadmissible  if  neither 
fraud  nor  mistake  are  alleged.*®^  And  where  a  statutory  lien  is 
alleged  for  lumber  furnished  for  the  construction  of  a  building, 
evidence  merely  that  the  amount  of  lumber  claimed  to  have  been  fur- 
nished was  not  "requireil*'  for  the  construction  is  inadmissible.*** 
In  a  suit  to  enforce  a  lien  for  materials  purchased  or  labor  engaged 
by  an  alleged  agent  of  the  owner,  the  testimony  of  the  agent  is  not 
conclusive  proof  of  the  agency.***  The  defendant  may  show  by 
his  own  testimony  that  he  did  not  authorize  the  purchase  of  the  ma- 
terials*** or  the  hiring  of  the  labor.***  In  an  action  to  enforce  a 
lien  uf>on  real  estate  which  was  the  separate  property  of  a  married 
woman,  for  materials  procured  by  her  husband  and  actually  used  in 
the  improvement  of  the  house,  it  was  in  evidence  that  such  materials 
were  chargcHi  by  plaintiff  as  part  of  a  running  account  against  the 
husband,  and  that  bills  of  such  account  had  been  made  out  against 
and  presented  to  the  husband,  and  his  note  demanded  therefor;  and 
these  bills  were  then  offered  in  evidence  for  the  defense.  It  was  held 
that  their  rejection  was  error.***  In  an  action  to  enforce  a  me- 
chanic's lien,  evidence  that  the  claim  filed  with  the  register  of  deeds 
contained  charges  for  hired  labor  at  higher  prices  than  plaintiff  paid 

158  Huffman  v.  Williams,  25  Tac.  1111,  88  Cal.  14G. 
iBo  Moritz  V.  Lai-sen,  :\Q  N.  W.  331,  70  Wis.  r>G9. 

160  Close  V.  Clark  (Com.  PI.)  9  N.  Y.  Supp.  538. 

161  Peck  V.  Hensley,  21  Ind.  347. 

162  Woolsey  v.  Bohn,  42  N.  W.  1022,  41  Minn.  235. 

163  Owens  V.  Nortlinip,  :iO  Wis.  482. 

164  Bloomer  v.  Nolan,  53  N.  -W.  1039,  36  Neb.  51. 

105  CadweU  v.  Braokett,  20  Pac.  219,  2  Wash.  St.  321. 
166  Wright  V.  Hood,  5  N.  W.  488,  49  Wis.  2:^5. 
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therefor,  though  to  some  extent  explained  by  plaintiffs  testimony, 
will  support  a  finding  that  plaintiff  willfully  and  knowingly  claimed 
more  than  was  due."^ 

§  030.  In  an  action  by  a  subcontractor  to  enforce  a  mechanic's 
lien,  where  it  appears  that  by  the  contract  between  the  contractor 
and  the  owner  no  such  liens  were  to  attach,  it  is  competent  for  the 
owner  to  show  payment  to  the  contractor,  and  undei'  what  circum- 
stances it  was  made.^**  Thus,  the  owner  may  testify  how  much  he 
had  paid  the  contractor  when  plaintiff  filed  his  claim,  to  show  that 
nothing  was  due  the  contractor  at  that  time.**"  But,  if  the  con- 
tractor was  also  indebted  to  the  plaintiff  on  account  of  buildings 
other  than  the  one  in  suit,  mere  proof  of  general  payments  by  the 
contractor  to  the  plaintiff  exceeding  the  amount  of  the  lien  debt, 
without  evidence  as  to  the  manner  of  appropriating  these  payments. 
Is  not  sufficient  to  defeat  the  lien,  unless  such  payments  equaled  the 
entire  indebtedness.*^"  In  an  action  to  enforce  a  mechanic's  lien  for 
material  furnished  for  the  erection  of  a  building  on  a  lot,  proof  that 
there  is  another  building  on  the  lot,  not  connected  with  that  for  which 
the  material  is  furnished,  without  showing  the  character  of  such 
other  building,  or  whether  the  one  is  or  is  not  appurtenant  to  the 
other,  is  not  sufficient  to  exclude  any  part  of  the  lot  from  the  opera- 
tion of  the  lien.*^*  A  defendant  who  reads  the  plaintiff's  claim 
in  evidence  does  not  thereby  admit  its  allegations.*^* 

Witnesses. 

§  631.  Where  the  owner  of  the  land  dies  pending  suit  to  foreclose 
a  mechanic's  lien,  and  his  heirs  and  personal  representatives  are  sub- 
stituted as  defendants,  the  plaintiff  is  an  incompetent  witness  in  his 
own  behalf,  since  the  same  rule  applies  to  such  foreclosures  as  to 
other  suits.*^"  In  a  suit  against  husband  and  wife,  where  the  com- 
plaint alleges  a  joint  contract  with  them,  but  does  not  show  that 

107  Walls  V.  Duchnrme.  38  N.  E.  1114,  102  Mass.  432. 

168  MeKlroy  v.  Bmdon,  25  Atl.  2;^),  ir.2  Pa.  St.  78. 

i«»  Parsley  v.  David.  10  S.  E.  1028,  KKi  N.  C.  22."). 

i7«  Gantner  v.  Kemper,  58  Mo.  5(57. 

17  1  BeriBrsma  v.  Dewey,  49  N.  W.  57,  46  Minn.  357. 

1T2  llarman  v.  Cummings,  43  Pa.  St.  322, 

17  3  o'Leary  v.  Bums,  53  Miss.  171. 
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she  had  any  separate  interest  in  the  property,  the  husband  is,  in 
Indiana,  a  competent  witness  in  his  own  behalf,  since  no  cause  of 
action  is  stated  against  the  wife.^^*  Whether  a  contractor  is  a 
competent  witness  in  a  suit  by  a  subcontractor  in  states  where  in- 
terest disqualifies  a  witness  is  a  question  on  which  the  authorities 
do  not  agree.  It  has  been  held  that  the  contractor  is  not  a  compe- 
tent witness  in  such  suit,  because  he  is  primarily  liable  for  the  debt 
sued  on,*^*  also  because  it  is  for  his  interest  to  show  that  the  owner 
is  indebted  to  him,^^*  and  also  because  he  may  be  liable  to  the  own- 
er for  damages  if  the  subcontractor's  lien  is  sustained.^^'  On  the 
other  hand,  it  has  been  held  that  in  a  suit  to  enforce  a  subcon- 
tractor's lien  the  contractor  is  a  competent  witness,  because  his  in- 
terests are  equally  balanced.*^'  Where  interest  disqualifies,  one 
who  has  conveyed  land  with  covenants  of  wari'anty  is  not  a  com- 
petent witness  for  his  grantee  in  a  suit  brought  against  his  gi*antee 
and  himself  to  enforce  a  mechanic's  lien  on  the  land.*^*  These  deci- 
sions on  the  competency  of  interested  witnesses  are,  however,  of  lit- 
tle value  at  the  jwesent  day,  when  statutory  enactment  has  nearly 
done  away  with  the  disqualification  of  witnesses  on  account  of  in- 
terest in  the  suit 

Division  II.     Trial. 

In  General. 

§  632.  It  is  error  to  go  to  trial  on  the  facts  while  a  demurrer 
remains  undisposed  of.^®°  Where  there  is  a  contest  in  the  plead- 
ings in  regard  to  a  matter  which  cannot  properly  be  raised  except 
under  a  plea  or  answer  in  the  nature  of  .the  general  issue,  the  plain- 

1T4  Howell  v.  Zerbee,  26  Ind.  214. 

175  CJoUins  V.  Ellis,  21  Wend.  (N.  Y.)  397;  Miner  v.  Hoyt,  4  HiU  (N.  Y.)  193. 

17  6  Carpenter  v.  Moser,  1  Wis.  238. 

177  Dickinson  CoUege  v.  Church,  1  Watts  &  S.  (Pa.)  462.  In  such  case  he 
might  be  made  a  competent  witness  by  a  release  from  liability.  Church  v. 
Dickinson  OoUege,  3  Watts  &  S.  (Pa.)  221. 

i7  8Spackman  v.  CaklAvell,  3  Phila.  (Pa.)  375;  Cusack  v.  Tonilinson,  1  E.  D. 
Smith  (X.  Y.)  710;   Cannon  v.  Van  Wagner,  2  E.  D.  Smith  (N.  Y.)  590. 

i7«  Hopkins  V.  Conrad,  2  Rawle  (Pa.)  316. 

180  Waldo  V.  Kichter,  17  Ind.  634. 
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tiflf  has  the  right  to  open  and  close  at  the  trial; ^**  and  where  the 
issues  are  made  up,  the  plaintiff  is  not  entitled  to  take  judgment 
without  making  out  a  prima  facie  case,  even  though  the  defendant 
is  not  present,  and  the  defendant's  attorney  refuses  to  represent 
him  any  longer.^**  After  issues  have  been  joined  under  a  statute 
allowing  the  defendant  to  compel  a  trial  the  plaintiff  cannot  take  a 
nonsuit  without  the  defendant's  consent,  since  the  defendant  in  such 
case  is  substantially  the  actor.^**  Under  statutes  that  allow  a 
personal  judgment  even  though  the  lien  fails,  it  is  held  that  where 
the  complaint  sets  out  a  cause  of  action  for  work,  labor,  and  serv- 
ices, irrespective  of  the  allegations  contained  in  it  entitling  plain- 
tiff to  equitable  relief,  defendant  is  not  entitled  to  a  dismissal  of 
the  complaint  because  plaintiff  states  in  open  court  that  he  waives 
his  lien.^'* 

Trial  by  Jury. 

§  633.  Where  suits  to  foreclose  mechanics'  liens  are  governed  by 
the  rules  cf  chancery  procedure,  trial  bv  jury  is  not  usually  demand- 
able  as  matter  of  right,^*'  though  the  court  may  allow  it  as  a  mat- 
ter of  discretion.^**  But,  if  the  action  is  at  law,  trial  by  jury  is 
necessary,  unless  waived.^*^  And  some  statutes  give  the  right  to 
jury  trial,  although  the  procedure  is  equitable.^**  Under  the  New 
York  statutes  providing  that  the  manner  and  form  of  instituting  and 
prosecuting  actions  to  foreclose  mechanics'  liens  shall  be  the  same 
as  in  actions  to  foreclose  mortgages  (there  being  no  right  to  a  trial 

181  Smaltz  V.  Ryan,  3  AtL  772,  112  Pa.  St.  423. 

1*2  McConneU  v.  Bryant,  38  Ga.  639. 

i«»  Walter  v.  Streeper,  2  Miles  (l*a.)  348. 

i«*  Snalth  V.  Smith,  27  N.  Y.  Supp.  379,  7  Misc.  Rep.  37. 

i«B  Cumow  V.  Hydraulic  Co.,  9  Pac.  149,  68  Cal.  262;  Gull  River  T.unibor 
Co.  V.  Keefe,  41  N.  W.  743,  6  Dak.  160;  Albrecht  v.  Lumber  Co.,  26  N.  E.  157, 
126  Ind.  318;  Frost  v.  Clark,  48  N.  W.  82,  82  Iowa.  298;  Sumner  v.  Jones,  7  N. 
W.  265,  27  Minn.  312;  Simonton  v.  Kelly,  1  Mont.  483;  Dohle  v.  Machine  Co., 
19  N.  W.  644,  15  Neb.  43^5;  Kenney  v.  Apgar,  93  N.  Y.  539;  Palro  v.  Bethell,  75 
Va.  825. 

1*8  Cumow  V.  Hydraulic  Co.,  9  Pac.  149,  68  Cal.  262;  Bradbury  v.  Butler,  29 
I'ac.  40:5,  1  Colo.  A  pp.  430. 

i«7  Richardson  v.  Warwick.  8  How.  (Miss.)  131;  Bi-ooks  v.  Blackwell,  76 
Mo.  30J);  Murdock  v.  Ilillycr.  45  Mo.  App.  287. 

i»«  LlnuemoytT  v.  Miller,  70  111.  244. 
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by  jury  in  such  actions),  and  also  that  where  one  or  more  questions 
arise  on  the  pleading  *^as  to  the  value  of  property,  or  as  to  the 
daniu^es  which  a  party  may  be  entitled  to  recover,*'  either  party  may 
apply  for  an  order  dii-ecting  *^all  such"  issues  to  be  stated  for  trial, 
it  has  been  held  that,  in  an  action  to  foreclose  a  mechanic's  lien,  a 
party  is  only  entitled  to  a  trial  by  jury  on  the  questions  of  the  value 
of  the  proi)erty  and  damagt^,  and  not  as  to  extra  work  done  uniler 
the  contmct,  or  as  to  whether  an  alleged  agreement  was  made  sub- 
sequent to  the  contract,  or  as  to  paATuents.^®'  Under  a  statute  pro- 
dding that,  although  a  suit  to  foreclose  a  mechanic's  lien  is  equi- 
table in  its  nature,  vet  anv  issue  of  fact  thei-ein  '^shall,  on  deiuajid 
of  either  party,  be  tried  by  a  jury,  whose  verdict  thereon  shall  be 
conclusive  as  in  other  cases,"  the  case  may  be  tried  by  the  court 
without  a  jury  if  no  jury  is  demanded,^'^®  or  the  court  may  of  its  own 
motion  refer  issues  of  fact  to  a  jury.*"*^  In  a  case  tried  under  such 
statute  the  jury  may  view  the  premises  without  the  judge's  pres- 
ence.^** TMiere  there  are  several  liens  involved  in  one  suit,  all  the 
issues  in  the  case  may  generally  be  tried  at  once,  before  one  jury.**' 

Burden  of  Proof. 

§  634.  The  buixien  of  proof  is  on  the  lien  claimant  to  show  all  the 
facts  essential  to  the  existence  of  his  lien.  Thus,  he  has  the  burden 
of  proving  that  he  has  done  work  or  furnished  materials  for  the 
pix)perty  on  which  he  claims  a  lien;"*  that  this  was  done  under 
such  a  contract  as  the  statute  requires;  "**  that  he  has  filed  his  claim 
for  lieu,"*  and  that  such  filing  was  done  in  due  time;  *"'   that  he 

189  Rlggs  v.  Shannon  (Com.  PI.)  IG  N.  Y.  Supp.  939. 

iBo  wmer  v.  Berg^ithal,  7  N.  W.  352,  50  Wis.  474. 

i»i  Huse  y.  Waslil)ura,  18  N.  W.  341,  59  Wis.  414.     But  in  surli  case  the  ver- 
dict of  the  Jiirj'  would  be  simply  advisory,  as  In  other  chancery  suits.     Id. 

it»2  Moritz  V.  Larsen,  36  N.  W.  331,  70  Wis.  .j69. 

183  Sharon  Town  Co.  v.  Morris,  18  Pac.  230,  39  Kan.  377. 

194  Duncan  v.  Aaron,  6  Houst.  (Del.)  566;  Hill  v.  Braden,  54  Ind.  72;  Roose 
V.  Commission  Co.,  36  N.  W.  885,  74  Iowa,  51. 

i»5  Sutherland  v.  Ryerson.  24  111.  517;  PhlUips  v.  Stone,  25  111.  77;  Mootag 
T.  Lynn,  Id.  169;  Scott  v.  Keeling,  Id.  358;  Rowley  v.  James,  31  111.  298. 

lee  Pifer  v.  Ward,  8  Blackf.  (Ind.)  252. 

»«7  Pifer  v.  Ward,  8  Blackf.  (Ind.)  252;  KlUlan  v.  Eigenmann,  57  Ind.  480. 
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has  served  notice  on  the  owner,  where  the  statute  so  requires*/'** 
that  the  person  alleged  to  have  been  the  contracting  owner  had  some 
interest  in  the  property;*^®  and  that  claimant's  work  or  materials 
were  furnished  in  such  time  as  to  give  him  a  lien.^^°  Where  work 
was  begun  on  the  very  day  the  contracting  owner  conveyed  the  land, 
the  burden  is  on  the  claimant  to  show  that  he  began  work  before  the 
deed  was  given.^^^  One  claiming  amcH^hanic's  lien  for  semces rendered 
at  the  request  of  another  than  the  owner  has  the  burden  to  prove 
such  other's  agency.-®^  And  where  the  notice  of  lien  was  served  on 
an  agent  of  the  owner,  the  burden  of  proving  agency  is  on  the  claim- 
ant.^^^  It  is  held  in  Indiana  that,  if  a  lien  is  sought  to  be  enforced 
on  one  of  several  buildings  for  which  the  claimant  has  funiished  ma- 
terials, the  burden  is  on  him  to  show  that  the  particular  materials 
for  which  he  asserts  a  lien  were  furnished  for  the  building  in  suit.^®* 
But  in  Iowa  it  is  held  that  the  buixien  is  on  the  owner  to  prove  the 
contrary.^®'*  In  states  where  the  subcontractors'  liens  cannot  ex- 
ceed the  amount  due  the  contractor,  the  burden  is  on  the  subcon- 
tractor claiming  a  lien  to  show  that  there  was  money  due  the  con- 

108  I^ndvoight  v.  Melovicli,  1  Aiip.  Gas.  (D.  C.)  408;  Anderson  v.  Volmor,  S3 
Mo.  403. 

i»o  Minister  v.  Doyle,  50  lU.  App.  072;  Dierks  v.  Walrod,  23  N.  W.  7r>l.  00 
Iowa,  354.  But  wliere  a  i)erson  Is  in  imKsession  of  property,  claiming  title,  his 
intt^rest  therein  Is  subject  to  a  mechanic's  lien  for  i-epalrs  made  under  a  con- 
tract with  liim;  and  therefore  proof  of  his  title  is  not  necessary.  Randolph  v. 
Chisholm.  29  111.  App.  172. 

2«o  Wilson  V.  Wilson.  51  Md.  101;   Baker  v.  Fessonden,  71  Me.  2^)2. 

201  Mellor  V.  Valentine,  3  Colo.  2.'>0.  UiKler  a  statute  making  mwlianies' 
liens  on  the  land  superior  to  the  liens  of  mortgages  thereof  executed  after 
<onmiencement  of  the  work  for  which  the  mechanics*  liens  are  filed,  it  has  Ueen 
held  that,  in  suit  to  have  a  mortgage  lien  declared  superior  to  meclianics'  liens, 
the  burden  of  proving  the  commencement  of  the  work  prior  to  the  execution 
of  the  mortgage  is  on  a  defendant  lienor;  and  evidence  by  him  tliat  work  was 
commenced  before,  and  by  the  owner  that  it  was  not  commenctHl  till  after,  the 
date  of  the  mortgage,  justifies  a  finding  tliat  the  niorrgage  lien  Is  a  superior 
lien.  Leftwich  LumlKT  Co.  v.  Florence  ^lutual  Building,  Loan  &  hiiavings  As.s'n 
(Ala.)  18  South.  48. 

202  Shinn  v.  Matheuy,  4S  111.  App.  135. 

203  Anderson  v.  Volmer,  8.3  Mo.  403. 

204  Hiu  V.  Braden,  54  Ind.  72;  Hill  v.  Rj-an.  Id.  118;  Talbott  v.  Goddard.  55 
Ind.  4m:  Hill  v.  Sloan,  59  Ind.  181. 

203  Lewis  v.  Saylors,  35  X.  W.  mi,  72  Iowa,  504. 
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tractor  at  or  after  the  time  the  subcontractor  served  notice  of  hia 
lien.'^^  But  if  the  subcontractor  shows  that  the  contractor's  work 
has  been  fully  performed  according  to  the  contract,  and  that  the 
stipulated  time  for  payment  has  passed,  the  amount  agreed  to  be 
paid  the  contractor  is  presumed  to  be  due,  and  the  burden  shifts  to 
the  defendant  to  prove,  if  he  can,  that  it  is  not  due.'®^  Where  the 
contractor  stipulates  to  furnish  the  materials,  and  the  owner  is  not 
notified  of  the  purchase  of  certain  materials,  the  burden  is  on  the 
luaterial  man  in  the  second  degree  to  show  with  reasonable  certainty 
that  said  materials  were  used  in  the  building.***' 

§  635.  Under  a  statute  declaring  that,  if  the  contract  is  recorded, 
liens  cannot  be  filed  by  any  one  except  the  contractor,  unless  the 
owner  makes  a  payment  to  the  contractor  without  taking  releases 
from  material  men  and  laborers,  a  laborer  who  asserts  a  lien  hsis 
the  burden  of  showing  that  the  owner  has  made  a  payment  to  the 
contractor,  and  then  the  burden  shifts  to  the  owner  to  show  that 
he  has  taken  releases.^^®  Where  a  lien  is  claimed  on  a  certain  lot, 
whose  dimensions  are  not  stated  in  the  pleadings,  the  claimant  is 
not  obliged  to  show  that  the  lot  does  not  exceed  in  area  the  statutory 
limit,  the  burden  of  proving  that  it  does  being  on  the  owner.**®  A 
mortgagee  who  asserts  that  his  mortgage  is  prior  to  the  mechanic's 
lien  has,  in  California,  the  burden  of  proving  priority;  ***  and  a  de- 
fendant who  is  alleged  in  the  petition  to  have  some  interest  in  the 
land  subordinate  to  the  lien  has  the  burden  of  proving  his  interest, 
since  he  is  not  presumed  to  have  any.***    In  Louisiana,  when  the 

20  6  Ki)U»y  V.  Shrrer.  5  Colo.  536;  Jklarski  v.  Simmerling,  46  111.  App.  531;  Has- 
woll  V.  (Joodchild.  12  Wend.  (N.  Y.)  373. 

207  Rudd  V.  Davis,  1  Hill  (N.  Y.)  277.  Where  the  owner  of  the  building  com- 
plotes  tlie  same  under  a  provision  in  the  contract  allowing  him  to  do  so  on  de- 
fault of  the  contractor,  and  to  deduct  the  cost  thereof  from  the  contract  prict-. 
in  an  action  by  a  subcontractor  to  enforce  a  mechanic's  lien  the  burden  is  not 
uiK»n  the  owner  to  show  a  completion  according  to  the  specifications,  and  the 
cost  thereof.     Beecher  v.  Schuback,  37  N.  Y.  Supp.  325,  1  App.  Dlv.  359. 

2  08  May  &  Thomas  Hardware  Co.  v.  McConnoll,  14  South.  768,  102  Ala.  577. 

200  Andei-son  Lumber  Co.  v.  Friedlander,  24  Atl.  434,  54  N.  J.  Law,  375. 

210  Boyd  V.  Blake,  43  N.  W.  485,  42  Minn.  1. 

211  Harmon  v.  Ashmead,  9  Pac.  183,  68  Cal.  321.  Contra,  Leftwich  Lumber 
Co.  V.  Florence  Mutual  Building,  Loan  &  Savings  Ass'n  (Ala.)  18  South.  48, 

212  Ferry  y.  Moore,  18  111.  App.  135. 
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undertaker's  receipt  seems  to  imply  an  anticipated  payment,  the  pro- 
pile  tor,  sued  on  an  attested  account  by  a  ma/terial  man,  cannot  require 
plaintiff  to  prove  a  positive  anticipation.  The  contract  with  tl^e  un- 
dertaker btang  particularly  within  defendant's  power  and  knowledge, 
the  burden  is  on  him  to  prove  its  precise  terms  to  exonerate  himself 
from  a  payment  apparently  in  advance.^"  A  statute  subjecting  the 
estate  of  a  landowner  to  a  lien  for  improvements  made  by  others 
with  his  knowledge,  unless  he  shall  give  the  notice  of  his  want  of 
consent  as  therein  prescribed,  casts  on  the  landowner  the  burden  of 
excusing  his  default  to  comply  with  the  law,  making  the  improve- 
ment prima  facie  evidence  that  it  was  made  with  his  consent*^* 

Objections  to  Evidence,  and  Buling^s  Thereon. 

§  636.  Objections  to  evidence  must  be  raised  at  the  trial.  This 
is  the  general  rule,  and  it  is  applicable  to  mechanic's  lien  suits. 
Thus,  if  objection  is  not  made  to  the  sufficiency  of  the  lien  claim  at 
the  time  it  is  offered  in  evidence,  objection  thereto  is  deemed 
waived.^^*  And  an  objection  to  the  introduction  of  a  lien  account, 
on  the  ground  that  the  paper  purporting  to  be  a  lien  is  not  a  charge 
on  the  property  described  in  the  complaint  and  lien,  should  be  dis- 
regarded, since  it  specifies  no  ground  of  objection  to  the  account.^ ^° 
So,  too,  wheit?  the  lien  claim  received  in  evidence  states  the  amount 
due,  and  the  contract  price  for  the  material  is  proven,  this  is  suffi- 
cient as  to  the  value  of  the  materials,  where  no  question  of  its  suffi- 
ciency is  raised  in  the  trial  court'*^  Where,  in  a  suit  to  foreclose  a 
subcontractor's  lien,  there  is  no  real  dispute  as  to  the  facts,  the  ad- 

218  Offutt  V.  Scrlbner,  10  I^.  Ann.  639. 

21*  Wlieaton  v.  Berg,  52  N.  W.  926,  50  Minn.  525;  McCausland  v.  West  Du- 
luth  Land  Co.,  53  N.  W.  464,  51  Minn.  246. 

215  Wheeler  v.  Ralph,  30  Pac.  709,  4  Wash.  617;  Hause  v.  Carroll,  37  Mo. 
I>7S.  It  has,  however,  been  held  in  one  Missouri  case  ttiat  an  account  filed 
for  a  mechanic's  lieu,  which  contains  but  a  single  item  in  gross  and  without 
detail  for  the  entire  contract  price  of  a  building,  is  insufficient  to  sustain  the 
lien  as  to  that  item;  and  defendant,  in  an  action  to  enforce  the  lien,  may  con- 
tost  the  validity  of  the  lien  in  respect  to  that  item,  though  the  account  was  re- 
ceived in  evidence  without  objection  on  his  part.  Bruns  v.  Capstick,  46  Mo. 
App.  397. 

216  BardweU  v.  Anderson,  32  Pac.  285,  13  Mont.  87. 

217  Wheeler  v.  Ralph,  30  Pac.  709,  4  Wash.  617. 
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mit^sion  in  evidence  of  an  acceptance  by  the  owner  of  the  subcon- 
tractor's bid  is  not  reversible  error.^**  And  the  court's  refusal  to 
pennit  the  ovi^ner  to  show  how  much  he  had  paid  other  subcon- 
tractor's is  not  material  error,  w^here  it  was  not  shown  that  the 
whole  amount  would  be  more  than  the  contract  price.^^®  Ro,  too. 
where  the  statute  does  not  limit  the  subcontractor's  lien  to  the 
amount  due  the  contractor  when  the  subc<mtractor  served  notice*  on 
tlie  owner,  but  allows  it  to  the  extent  of  anv  amount  that  mav  tlu*re- 
after  become  due  the  contractor,  the  exclusion  of  evidence  as  to  the 
state  of  accounts  between  the  owner  and  the  contractor  when  thi*  no- 
tice was  ser\'ed  is  immaterial.^ ^® 

§  637.  Under  the  Kans^is  practice,  in  an  action  to  recover  for 
labor  and  material  furnished,  and  to  enforce  a  mechanic's  lien,  after 
a  verdict  of  a  jury  finding  the  amount  of  indebtedness  has  been  re- 
turned, it  is  not  error  to  allow  th(^  introduction  of  testimony  to  show 
the  making,  and  verification  of  the  claim,  since  the  existence  of  the 
lien,  and  the  priorities  of  the  lienholders,  are  questions  for  the 
court.^*^  In  an  action  to  fortnlose  a  lien  for  building  materials  it 
is  not  necessary  to  prove  the  filing  of  the  claim  before  introducing 
proof  that  the  materials  were  furnished  and  entered  into  the  con- 
struction of  the  buildiug.^^*  But  it  is  reversible  error  to  refuse 
to  permit  the  landowner  to  show  that  the  material  for  which  suit 
is  brought  was  not  used  in  the  constniction  of  the  building.-*^  It 
has  been  held  in  Montana  that  evidence  of  the  lien  account  of  a  sub- 
contractor is  not  objectionable  because,  at  the  time  it  is  otTered, 
there  is  no  evidence  of  contractual  relation  existing  between  the  fur- 
nisher of  materials  and  the  owner  of  the  land,  as  required  by  stat- 
ute, since  such  evidence  was  offered  to  prove  an  allegation  in  the 
complaint;  and,  if  no  such  relation  was  shown  aftei  all  the  evidence 
was  in,  the  objection  could  be  made  in  summing  up  the  ciise.^** 

218  ISIcDermott  v.  Cl^as,  15  S.  W.  905,  104  Mo.  14. 

810  Sharon  Town  Co.  v.  Morris.  18  Tac.  2:^0,  :«)  Kan.  377. 

220  Griswold  v.  Wright,  69  Wis.  1,  31  N.  W.  20. 

221  Carr  v.  Hooper,  29  Pac.  398,  48  Kan.  253. 

222  BardweU  v.  Anderson,  32  Pac.  285,  13  Mont.  87. 

223  HiU  V.  Bowei-s,  26  Pac.  13,  45  Kan.  592;    McGarry  v.  Averill,  31  Pac. 
1082,  50  Kan.  362. 

224  BardweU  v.  Anderson,  32  Pac.  285,  13  Mont.  87. 
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Variance. 

§  eriS.  What  is  allej?ed  must  be  proved,^*"  and  a  variance  between 
pleading  and  proof  on  a  material  point  is  fatal.^^*  Thus,  where,  in 
an  action  to  enforce  a  mechanic's  lien,  the  contract  allej^ed  was  to 
furnish  materials  and  erect  a  cei'tain  building  on  defendant's  land, 
while  the  proof  showed  that  the  work  done  was  to  raise  up,  move 
back,  and  repair  two  houses,  it  was  held  that  plaintiff  could  not 
recover.^*^  Where  the  petitioner  sets  up  and  relies  upon  an  express 
contract,  he  cannot  afterwards  rely  upon  another  state  of  facts,  as 
that  the  contract  was  partly  express  and  pjirtly  implied.*^®  Nor  can 
he  abandon  the  contract  set  out  in  his  i)etition,  and  recover  \i\M)n  a 
quantum  meruit.**®  So,  where  the  complaint  and  claim  of  lien  state 
that  the  work  was  done  for  an  agreed  price,  and  the  evidence  shoAvs 
no  price  was  agreed  on,  there  is  a  fatal  variance.-^^  So,  too,  a  va- 
riance bt?tween  pleading  and  proof  as  to  the  agi'eed  time  of  payment 
is  fatal,'**  as  where  the  petition  alleges  that  the  work  was  to  b(* 
jjaid  for  when  comph4(*d,  and  the  evidence  shows  that  it  was  to  be* 
paid  for  at  a  fixed  date;  *'*  where  the  petition  alleges  that  the  ma- 
terials were  to  be  paid  for  on  delivery,  and  the  evidence  shows  a 

225  Bottoiiily  V.  Rector,  etc..  2  Cal.  IK);  Bmntley  v.  Raybon,  61  Ga.  211;  Kim- 
ball V.  Cook,  0  in.  423;  Carroll  v.  Craine,  9  111.  5C3;  Waldroff  v.  Scott,  4G  Tex.  1. 

226  Eaton  V.  Malatesta,  28  Tac.  54,  92  Cal.  75;  Roebling  Sons  Co.  v.  Bear 
Val.  In-ipation  Co.,  'M  Tac.  80.  99  Cal.  488;  Warner  v.  Hansen,  37  Pac.  195. 
103  Cal.  104;  Jones  v.  Shiiey  (Cal.)  40  Pac.  17;  Kimball  v.  Cook,  6  III.  423;  Car- 
roR  V.  Craine,  9  111.  otKi;  Van  Court  v.  Buslmell,  21  111.  624;  Stein  v.  Scluiltz, 
23  lU.  640;  Brady  v.  Anderson,  24  111.  Ill;  Bush  v.  Connelly, :«  111.  447;  Martin 
V.  Eversal,  36  lU.  222;  Randolph  v.  Onstott,  58  111.  52;  Tracy  v.  Rojcors.  69  111. 
«k»2:  Belanger  v.  Hersey,  IK)  111.  70;  DoUKclas  v.  McCord.  12  111.  Ai)p.  278;  Mun- 
ster  V.  Doyle,  50  111.  App.  672;  Hauptman  v.  Halsey,  1  E.  D.  Smith  (X.  Y.) 
668;  Gorjjas  v.  Douglas,  6  Serg.  &  R.  (Pa.)  512;  Tluii-ston  v.  Schroeder,  6  R.  I. 
272;   Long  Island  Brick  Co.  v.  Arnold,  28  Atl.  801,  18  R.  I.  455. 

227  Eaton  V.  Malatesta,  28  Pac.  54,  92  Cal.  75. 

228  Belanger  v.  Hersey,  90  111.  70. 

2  2©  Kimball  V.  Cook,  6  III.  423;   CarroU  v.  Craine,  9  111.  5aH. 

230  Wagner  v.  Hansen,  37  Pac.  195,  103  Cal.  104;  .Tones  v.  Sliuoy  (Cal.)  40 
Pac.  17. 

231  Van  Court  v.  Buslmell,  21  III.  624;  Brady  v.  Anderson,  24  lU.  Ill;  Bush 
v.  Connelly,  33  111.  447;   Randolph  v.  Onstott,  58  111.  52. 

233  Bush  T.  Connelly,  33  111.  447. 
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contract  to  pay  for  thorn  partly  in  cash  and  the  balance  in  30  days;  *" 
and  where  the  petition  alleges  that  payment  was  to  be  made  within 
a  reasonable  time  after  delivery,  and  the  evidence  shows  that  no 
time  of  payment  was  specified, — since  the  legal  effect  of  such  evi- 
dence is  that  the  materials  were  to  be  paid  for  on  delivery.'**  With 
a  petition  alleging  that  there  was  no  contract  between  the  owner  and 
the  person  who  erected  the  house,  there  can  be  no  recovery  on  proof 
that  there  was  such  a  contract*** 

§  (>39.  A  subcontractor  who  alleges  that  his  work  was  done  under 
^n  agreement  with  the  contractor  cannot  enforce  the  lien  for  work 
done  for  the  owner,^***  a  claimant  who  petitions  for  a  lien  as  a  con- 
tractor cannot  have  his  rights  as  a  subcontractor  submitted  to  the 
j^py  237  gj^^  plaintiffs  who  declare  themselves  in  their  pleadings  to 
be  material  men  in  the  second  degree  cannot  recover  as  matenal  men 
in  the  first  degree.*'*  A  petition  for  a  lien  under  the  mechanic's 
lien  law  filed  against  two  persons  as  joint  contractors  for  the  work 
done  and  materials  furnished,  is  not  supported  by  proof  that  the  con- 
tract was  made  bv  one  of  them;  and  in  case  there  be  not  sufficient 
evidence  that  the  contract  was  joint,  to  be  weighed  by  the  jury,  may 
be  taken  from  them  and  dismissed  by  the  court,  as,  under  like  cir- 
cumstances, a  nonsuit  mav  be  ordered  in  an  action  at  law.**'     There 

233  Uandolph  v.  Onstott,  58  111.  52.        28*  Brady  v.  Anderson,  24  lU.  111. 

23  8  Reed  V.  Norton.  34  Pac.  333,  99  Cal.  617. 

236  Hauptman  v.  Halsey,  1  E.  D.  Smith  (N.  Y.)  668. 

2  37  Waldroff  v.  Soott,  46  Tex.  1. 

238  Douglas  V.  McCord,  12  111.  App.  278.  Thus,  where  the  plaintiffs,  in  their 
■oomplaint  in  an  action  to  foreclose  a  mechanic's  lien,  allege  that  they  furnished 
material,  under  agreement  with  the  contractor,  and  that  there  was  a  sum  due 
from  the  owner  to  the  contractor,  a  finding  that,  after  said  material  was  fur- 
nished, the  owner  promised  to  pay  therefor,  will  not  entitle  plaintiffs  to  a  Hen, 
nor,  on  account  of  the  variance,  will  it  support  a  personal  Judgment.  Gibson 
V.  Wheeler,  42  Pac.  810,  110  Cal.  243. 

230  Thurston  v.  Schroeder,  6  R.  I.  272.  But  it  has  been  held  that  the  fact 
that  a  joint  contract  was  alleged  with  the  owner  of  a  building  and  a  contractor, 
luuler  which  plaintiffs  claimed  to  have  furnished  materials,  while  the  evidence 
showed  only  a  several  contract  with  the  owner,  cannot  be  urged  by  the  owner 
as  a  defense,  since  in  either  event  he  is  liable  (Kniger  v.  Braender,  23  N.  Y. 
Supp.  324,  3  Misc.  Rep.  275);  and  that  an  allegation  that  one  P.  was  the  con- 
tractor will  support  evidence  that  P.  &  Go.  were  the  contractor  (Petersen  v. 
Shain  (Cal.)  33  Pac.  1086). 

(660) 


€h.   16)  SUIT   TO    FORECLOSE    LIEN.  §   640 

8liould  be  harmony  between  pleading  and  proof  in  regard  to  the  de- 
fendant's title.    Thus,  the  vendee's  equitable  ownership  cannot  be 
subjected  to  the  lien  on  petition  against  the  vendor  and  his  inter- 
est.**®   But  it  has  been  held  in  Indiana,  by  a  divided  court,  that  in 
a  suit  to  enforce  a  mechanic's  lien  against  defendant,  as  owner  of  the 
land,  proof  that  he  was  owner  of  the  building,  with  a  right  to  re- 
move, and  tenant  for  years  of  the  land,  does  not  show  a  fatal  vari- 
ance.**^    A  petition  alleging  that  the  lien  claimant  agreed  to  do  155 
days'  work,  beginning  December  27th  and  ending  on  the  25th  of  June 
following,  and  proof  that  the  work  began  before  Christmas  and  con- 
tinued until  the  following  July,  oanstitute  a  fatal  variance,  since 
]iroof  that  labor  has  been  performed  raises  the  presumption  that, 
aceoi-ding  to  the  contract,  it  should  begin  and  end  at  the  times  it 
did  actually  begin  and  end.***     Under  a  statute  allowing  nodce  of 
lien  to  be  served  on  the  owner  or  his  agent,  an  allegation  of  service 
on  the  owner  and  proof  of  service  on  the  owner's  agent  constitute 
a  fatal  variance.***     Where  the  scire  facias  sets  up  a  joint  lien 
aigainst  three  houses,  the  plaintiff  cannot,  in  Pennsylvania,  prove  sep- 
arate liens  on  the  different  houses,**-*  but  in  Iowa  he  may  prove  sep- 
arate liens  even  though  he  has  filed  a  claim  for  one  joint  lien.**'' 
In  an  action  by  a  subcontractor  to  enfoi'ce  a  mechanic's  lien,  the  com- 
plaint alleged  a  performance  of  the  contract  by  the  contractor,  and 
it  was  held  that,  in  the  absence  of  an  amendment  to  the  complaint,  it 
was  proper  to  exclude  evidence  to  show  a  substantial  performance, 
consisting  of  a  completion  by  the  owner  according  to  a  provision 
in  the  building  contract  providing  therefor  on  failure  of  the  con- 
tractor to  do  so.*** 

§  640.  A  variance  between  plaintiff's  pleading  and  his  proof  is, 
however,  harmless,  if  it  is  on  a  point  which  need  not  have  been 
alleged,**^  or  which  has  been  expressly  admitted  in  the  defend- 

240  i^ng  Island  Brick  Co.  v.  Aniold,  28  AU.  801, 18  R.  I.  456. 

241  McCarty  v.  Burnet,  84  Iiid.  2:i. 
24  2  Martin  v.  Kversal,  36  111.  222. 

24:«  Minister  v.  Doyle,  50  111.  App.  672. 

244  GoiT^as  V.  Douglas,  (5  tk^rg.  &  R.  (Pa.)  512. 

24.'.  Williams  v.  Judd-Wells  Co.,  59  N.  W.  271,  Dl  Iowa,  378. 

24 «  Heecher  v.  SohulMick,  37  N.  Y.  Supp.  325,  1  App.  Dlv.  350. 

247  Kiel  V.  CarU,  51  Conn.  440. 
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ant's  pleadinpfs.^*"  A  complaint  to  foreclose  a  mechanic's  lien 
alleged  that  the  materials  were  furnished  to  "J.  O.  and  O.  X.  Holm," 
partners  as  **J.  O.  Holm  &  Brother/'  The  contract  between  the 
owners  and  contractors  was  sijaH»d  **C.  N.  Holmes  &  Co."  It  ap- 
peared that  one  of  the  two  contractors  styled  himself  '*r.  N. 
Holmes,"  the  other  "J.  O.  H()lm,"  and  that  in  dealing  with  differ- 
ent persons  in  connection  with  the*  contract  they  used  various 
styles  of  firai  name.  It  was  held  that  the  variance  between  plead- 
ing and  iiroof  was  immaterial,  it  not  a])pearing  that  the  owner  w'as 
misled  by  the  allegation  of  the  complaint.^*" 

Questions  for  the  Jury. 

§  641.  Questions  of  fact  are  for  the  jury.  Where  the  evidence 
tends  to  support  plaintiff's  claim,  it  is  for  the  jury  to  consider  the 
testimony  and  determine  the  facts.^^^  So  it  has*  been  held  that  it 
is  for  the  juiy  to  determine  whether  the  i)laintiffs  contracted  as  me- 
chanics or  as  contractors;  ^'^^  wheth(»r  materials  were  furnished 
under  one  contract  or  several;  ^^^  whetlu^r  plaintiff's  claim  was  filed 
in  due  time;-'^  whether  plaintiff's  accrount  has  been  paid;-^* 
whether  plaintiff's  work  was  properly  doue;*-°°  whether  the  archi- 
tect who  emi)loyed  plaintiff  acted  as  contractor  or  as  owner's 
agent;  ^°*    whether   the    owner   has   accepted  plaintiff's  work;^*^ 

24  8  Gilbert  V.  Fowler,  116  ^lass.  375;  Wisconsin  Red  Pi-essed-Brick  Co.  v.  St. 
Feter  St.  Imp.  Co..  48  X.  W.  1022,  46  Minn.  231. 
2  40  Osbom  V.  liOjjus  (Or.)  42  Pnc.  907. 
260  Kellj^  V.  Me(iehee,  20  Atl.  623,  137  Pa.  St.  443. 

251  Siivsinnah.  (}.  &  N.  A.  R.  Co.  v.  (Jraut.  .'»(>  (ia.  08. 

252  iieltzell  V.  Railway  Co.,  20  Mo.  App.  435;  Helena  Steam-Heating  &  Sup- 
ply Co.  V.  Wells,  40  Pac.  78,  10  Mont.  05.  In  one  case  this  was  said  to  be  a 
nilxwi  question  of  law  and  fact.     Page  v.  Bettes,  17  ^Lo.  App.  36(i. 

2-i3  Driesbach  v.  Keller,  2  Pa.  St.  77;  llolden  v.  Wiuslow,  18  Pa.  St.  1(J0; 
Galland  v.  Schroeder  (Pa.  Snp.)  12  Atl.  800. 

254  stoke  V.  McCullongli,  107  Pa.  St.  30.  This  also  inchides  the  question  for 
the  jiny  whether  a  note  given  by  the  owner  to  the  plaintifl?  constitutes  pay- 
ment.    Jones  V.  Shawhan,  4  W'atts  &  S.  (Pa.)  257. 

2.-:.  C.irard  Point  Storage  Co.  v.  Riehle  (Pa.  Sup.)  12  AU.  172;  Moore  v.  Car- 
ter, 23  Atl.  243,  146  Pa.  St.  492. 

250  ({oodfellow  V.  Manning,  23  Atl.  1052,  148  Pa.  St.  90. 

207  Girard  Point  Storage  Co.  v.  Riehle  (Pa.  Sup.)  12  Atl.  172. 
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whether  the  description  of  the  property  in  plaintiff^s  lien  claim  is 

sufficient   for  identification;**^®    whether  such   description   agrees 

with  that  in  a  certain  deed;  ^^^    whether  the  owner  has  waived 

defects  in  plaintiff's  work;**^    whether  plaintiff  has,  in  his  lien 

claim,  knowingly  and  willfully  claimed  more  than  his  due;  ^•^  and 

whether  the  original  contract  has  been  abandon^^d  and  a  new  one 
substituted.^*^ 

§  r42.  Where  a  house  is  built  under  an  informal  oral  agree- 
ment, without  specifications,  the  question  whether  putting  in  coal 
bins  was  part  of  the  original  contract  is  for  the  jury.**'  And  if 
a  contrac^tor  becomes  insolvent  and  aband(»ns  the  contract,  and 
the  surety  on  his  bond,  wlio  is  also  his  assignee  for  benefit  of  cred- 
itoi*s,  completes  the  work,  the  question  as  to  whether  the  surety 
acted  individually  or  as  assignee,  in  completing  the  building,  is  a 
<luestion  of  fact.-°*  In  a  l*ennsylvania  case  it  appeared  that  a 
brewery  was  finished  in  March,  and  an  addition  thereto  was  begun 
the  following  Xoveinber.  The  addition  was  not  included  in  the 
original  plans.  The  plaintiff  furnished  machinei^  for  both  build- 
ings, and  filed  a  lien  claim  which  was  too  late,  unless  the  whole 
structure  should  be  deemed  one  building.  It  was  held  that  this 
question  was  for  the  jury.^*^  The  question  whether  a  structure  is 
u  "single''  or  a  "double''  building  is  a  mixed  question  of  law  and 
fact.  Wlien  it  depends  upon  disputed  facts  it  is  for  the  jury.*** 
Whether  a  furnace  and  cistern,  with  pipes  to  cany  the  water  to  a 
house,  are  furnishtul  for  erecting,  altering,  or  repairing  the  house, 
is  a  mixed  question  of  law  and  fact,  the  decision  of  which  by  a 
referee  will  not  ordinarily  be  disturbed.^*^ 

2  68  Brown  v.  West,  7  Pa.  Co.  Ct.  U.  Gil);   Iloff master  v.  Knupp,  15  Pa.  Co. 
Ct.  R.  140. 
2  59  Ewiug  V.  Barras,  4  Watts  &  S.  (Pa.)  4G7. 
2  60  Moore  v.  Carter,  Zi  Atl.  24;^.  14G  Pa.  St.  402. 
2«i  McGee  v.  Manufaoturiug  Co.,  7  S.  C.  203. 
.  262  Wablstrom  v.  Tnilson,  43  N.  K.  183,  105  Mass.  42J). 
2«3  Cole  V.  Ban'on,  8  Mo.  App.  509. 

264  McCliesney  v.  City  of  Syracuse,  27  N.  Y.  Supp.  508,  75  Hun,  603. 
266  DlUer  V.  Burger,  68  Pa.  St.  432. 
206  Munger  v.  Silsbee,  04  Pa.  St  454.       26?  Kent  v.  Brown,  59  N.  H.  236. 
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Instructions. 

§  643.  It  has  been  said  that,  while  the  court  in  mechanic's  lien 
cases  has  no  right  to  withdraw  from  the  jury  the  question  whether 
there  is  a  lien,  yet  it  may  be  proper  in  some  cases  to  instruct  them 
that  there  is  no  lien.*®*  In  a  Pennsylvania  case  the  defense  was 
that  the  claim  was  not  filed  in  season,  the  defendant  alleging  tliat 
there  was  a  cessation  for  more  than  a  year  after  a  part  of  the  work 
was  done.  There  was  some  evidence  that  the  claim  was  filed  in 
season.  The  court  instructed  the  jury  that  the  time  allowed  the 
plaintiff  for  entering  his  lien  had  expired,  and  that  the  verdict 
ought  to  he  for  the  defendants.  It  was  held  that  this  instruction 
was  eiToneous,  and  that  the  court  should  have  submitted  to  the 
jury  the  question  whether  the  work  lajst  done  Mas  done  under  the 
original  agreement,  and  without  unnecessarj'  delay.^**  It  is  errw 
to  charge  that,  if  "changes  in  the  original  contract  were  plain  and 
palpable  to  defendants,  silence  of  defendants  is  some  pn*sumptive 
evidence  of  a  previous  mutual  consent,"  since  the  charge  fails  to 
state  w-hether  the  changes  were  noticed  by  defendants. -^^  An  in- 
struction that,  if  the  jury  find  the  accoimt  due  plaintiff  as  stated 
in  his  petition,  then  he  has  a  lien  on  the  property  for  the  amount 
found  due,  is  erroneous,  as  ignoring  the?  question  of  plaintiff's 
compliance  with,  the  requirements  of  the  mechanic's  lien  law.*^^ 
Where  plaintiff  alleged  partial  fulfillment  of  his  contract,  and  un- 
reasonable interference  by  defendant,  preventing  its  completion,  an 
instruction  to  the  jury  that  if  the  work  was  done  under  the  con- 
tract,  and  the  charges  were  reasonable  and  fair,  and  "that  plain- 
tiflf  was  prevented  by  defendant  from  completing  the  contract, 
Ihey  will  find  for  the  plaintiff  in  such  sum  as  the  evidence  shows 
the  work  was  reasonably  worth,  and  if  they  so  find  they  will  also 
find  that  the  same  be  made  a  mechanic's  lien  on  the  premises  de- 
scribed in  plaintiff's  petition,"  is  proper,  and  does  not  exclude  from 
consideration  defendant's  claim  that  he  did  not  discharge  plain- 
tiff at  all."*    But  an  instruction  "that  if  plaintiff  acted  honestly, 

2*8  Williams  v.  Porter,  51  Mo.  441. 
269  Holden  v.  Winslow,  18  Ta.  St.  1(30. 
27  0  Moore  v.  Carter,  23  Atl.  243,  146  Pa.  St.  492. 

27  1  HaU  V.  Johnson,  57  Mo.  521.       272  Kelly  v.  Uowane,  33  Mo.  A  pp.  440. 
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and  in  good  faith  substantially  performed  the  contract,  that  was 
suflleient/*  without  limiting  the  recovery  to  the  reasonable  value  of 
the  work  done,  is  erroneous  as.  leading  the  jury  to  think  that 
there  could  be  a  lien  for  the  full  contract  price  upon  a  partial  per- 
formance of  the  contract.*^*  Defendant  cannot  complain  of  an 
instruction,  in  an  action  to  enforce  a  mechanic's  lien,  restricting 
plaintiff's  recover^  to  the  value  of  the  materials  furnished  by  him 
on  the  credit  of  the  buildings,  and  actually  used  in  their  construc- 
tion.^'* When  the  evidence  shows  that  the  defendant  in  an  ac- 
tion to  foreclose  a*  mechanic's  lien  was  not  a  party  to  the  con- 
tract sued  on,  a  charge  to  the  effect  that  the  plaintiff  was  entitled 
to  a  personal  judgment  against  him  for  the  work  done  is  en*one- 
ous.*'* 

Verdict. 

§  644.  A  verdict  that  a  mechanic's  lien  is  valid  and  subsisting 
authorizes  the  entry  of  a  judgment  of  foreclosure,  though  the  ver- 
dict does  not  direct  such  foreclosure.^^*  And  where  the  verdict, 
in  an  action  to  enforce  a  mechanic's  lien,  so  far  as  it  related 
to  the  plaintiff's  right  to  a  lien,  was  simply  ''that  he  is  entitled 
to  a  lien  therefor,"  it  was  held  that  it  was  not  error  to  enter 
judgment  making  the  lien  conform  to  that  claimed  in  the  com- 
plaint.*^^ The  verdict  must  state  the  amount  due  the  plain- 
tiff.'^*  But  a  verdict  merely  for  damages  is  not  sufficient  to  sus- 
tain a  judgment  giving  the  plaintiff  a  lien."^*  And  under  a  statute 
declaring  that  in  an  action  to  enforce  a  mechanic's  lien  the  ver- 
dict must  set  forth  the  lien  allowed,  and  the  judgment  and  execu- 
tion must  be  awarded  accordingly,  a  verdict  and  judgment  which 
attempt  to  set  up  and  enforce,  in  favor  of  a  contractor,  a  lien  on 

27  8  Moore  v.  Garter,  23  Atl.  243, 146  Pa.  St  492. 

274  Scranton  Lathe  Turning  Co.  v.  Cassidy,  31  Atl.  734,  167  Pa.  St  469. 

27  5  GiUiam  v.  Black,  40  Pac.  308,  16  Mont.  217. 

27  6  Wamer  v.  Investment  Co.  (Tex.  Civ.  App.)  27  S.  W.  817. 

277  McCormack  v.  PbiUlps,  34  N.  W.  39,  4  Dak.  506. 

27  8  Treusfh  v.  Shrj-ock,  55  Md.  ;«3. 

27»  Walker  v.  Hauss-Hljo,  1  Cal.  183;  Florence  Bldg.  &  Inv.  As8*n  v.  SchaU 
(Ala.)  18  South.  108;  Du  Bay  v.  Ullne,  6  Wis.  588;  Snow  v.  Council,  65  Ga.  12:^. 
Contra,  Richardson  v.  Warwick,  8  How.  (Miss.)  131. 
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a  specified  portion  of  a  railroad,  instead  of  on  the  whole  road,  are 
void  on  their  face.^^®  Where  the  jury  finds  that  there  is  duo 
from  the  owner  of  a  buildin*?  to  the  contractor  a  certain  sum,  and 
from  said  contractor  to  a  subcontractor,  who  was  a  party  to  the 
suit,  another  sum,  the  court  may  put  the  verdict  in  form  by  find- 
ing? in  the  decree  that  th(»re  is  due  from  the  owner  to  the  con- 
tractor the  a$::^i*(»f;ate  of  both  sums,  out  of  which  aggregate  there 
is  due  from  the  contractor  to  the  subcontractor  the  sum  so  found 
by  the  verdict  to  be  due  to  him.^^*  And  where  the  jury  find  that 
certain  items  of  material  for  a  building  were  ftirnished  under  one 
entire  contract,  the  court  may  permit  the  plaintiff  to  deduct  from 
the  verdict  the  amount  of  certain  items,  whose  dates  in  the  claim 
do  not  agree  with  their  dates  in  his  account  books  offered  in  evi- 
dence.-'*^ Where  the  chancery  practice  prevails,^*'  and  where  the 
court,  of  its  own  motion,  voluntarily  refers  the  issues  to  a  jury,*** 
the  verdict  of  the  jury  is  merely  advisorv'.  But  under  a  statute 
providing  that  am-  issue  of  fact  in  an  action  to  foreclose  a  me- 
chanic's lien  ^^shall,  on  demand  of  either  party,  be  tried  by  a  jury, 
whose  verdict  thereon  shall  be  conclusive  as  in  other  cases,"  where 
a  party  has  demanded  that  an  issue  of  fact  be  tried  by  a  jury,  the 
verdict  has  the  same  force  and  effect  as  in  an  action  at  law,  and  is 
not  merely  advisory.^®** 

280  Farmers*  Lotm  &  Tiiist  Co,  v.  Gaudier,  13  S.  E.  5G0,  87  Oa.  241.  It  was 
held  In  this  case  that  a  verdict  describing  the  lien  intended  to  be  aUowed  there- 
by in  these  temis:  **That  the  plaintifif  have  a  lien  as  a  contractor  to  build  raU- 
roads  upon  that  part  of  the  Gainesville  &  Dahlonega  Uailroad  from  its  ter- 
minus, in  the  city  of  Gainesville,  to  the  Chattahoochee  river,  in  Hall  county,  in- 
cluding its  right  of  way.  roadbed,  depot  grounds,  and  all  other  proi)erty  belong- 
ing to  said  railroad  company,  for  tlie  sum  aforesaid,"  etc.,— does  not  set  up  a 
lien  ui)ou  the  whole  railroad  referred  to,  but  only  attenij^ts  to  do  so  upon  the 
part  extending  from  Gainesville  to  the  Chattahoochee  river. 

281  Schnell  v.  Clements,  73  111.  613. 
2  82  Hill  V.  MiUIgan,  38  Pa.  St.  237. 

283  SharkiT  v.  Miller,  69  111.  560;  Willard  v.  Magoon,  30  Mich.  273, 
2  84  Huse  V.  Washburn,  18  N.  W.  341,  59  Wis.  414. 
286  Bentley  v.  Davidson,  43  N.  W.  139,  74  Wis.  420. 
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Si>ecial  Findings. 

§  645.  Special  findings,  whether  the  case  is  tried  by  the  court 
with  or  without  a  jury,  should  only  embrace  matters  within  the 
issues  raised  by  the  pleadings,**'  and  should  cover  all  the  issues. 
Under  a  statute  authorizing  any  number  of  persons  claiming  liens 
on  the  same  property  to  join  in  one  action,  the  suits  after  such 
consolidation  should  be  treated  as  a  single  action,  and  the  deci- 
sion be  embodied  in  a  single  set  of  findings  and  judgment,  rather 
than  a  separate  finding  and  judgment  on  each  claim.'*^  But  the 
fact  that  the  court  makes  separate  findings  in  each  case  is  not 
in  itself  sufficient  cause  for  reversal.*"  In  an  action  to  enforce 
mechanics'  liens,  whether  there  was  a  continuance  of  work  during 
a  certain  period,  or  a  cessation  for  30  days,  are  questions  of  fajct, 
and  not  conclusions  of  law,  where  the  material  point  is  whether 
or  not  the  liens  were  filed  in  time,  and  the  court  need  not  "find  the 
evidence"  that  establishes  such  facts.^^°  And  the  omission  of  a 
court  trying  the  case  without  a  jury  to  file  any  findings  of  fact  is 
not  reversible  error.-"^  TMiere,  in  an  action  to  foreclose  a  me- 
chanic's lien,  tried  before  the  court,  the  burden  being  on  plaintiff 
to  show  that  the  statutory  notice  was  given,  the.  court  specially 
finds  certain  evidentiary  facts  bearing  on  the  question  of  notice, 
but  makes  no  finding  as  to  whether  the  notice  was  given,  it  is 
equivalent  to  a  finding  against  plaintiff.**^  ^ 

§  646.  Where  a  filed  claim  is  a  prerequisite  to  the  maintenance 
of  the  suit,  findings  that  do  not  show  that  such  claim  was  filed 
will  not  sustain  a  judgment  for  the  plaintiff.***  In  an  action  to 
foreclose  liens  on  a  mine,  allegations  that  plaintiff  performed  labor, 
etc.,  that  defendant  promised  to  pay  therefor  at  a  fixed  price,  and 

186  Fergestad  v.  Gjertsen,  49  N.  W.  127,  46  Minn.  360;  Green  v.  Chandler, 
54  Cal.  G2G. 

287  Willamette  Steam  Mills  Co.  v.  Los  Angeles  College  Co.,  29  Pac.  629,  94 
Cal.  229. 

2  88  Marble  Lime  Co.  v.  Lordsburg  Hot^  Co.,  31  Pac.  164,  96  Cal.  332. 

«•»  Id. 

"•0  Wilier  V.  Bergenthal,  7  N.  W.  352,  50  Wis.  474. 

a»i  Young  v.  Beiger,  32  N.  B.  318,  132  Ind.  530. 

202  Goss  V.  StPelitz,  54  Cal.  640. 
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that  the  snm  due  was  unpaid,  were  denied.  It  was  held  that 
findings  that  the  labor  was  performed,  and  that  on  a  certain  day, 
before  action  brought,  there  was  due  for  said  work  a  certain 
amount,  were  not  sufficient  to  sustain  a  judgment  for  a  lien;  it 
was  necessary  to  find  that  there  was  a  promise  to  pay  at  a  given 
rate,  and  that  the  amount  was  due  and  unpaid  when  the  action  was 
begun.**'  Where  there  is  no  binding  contract  price,  there  should 
be  a  finding  as  to  the  value  of  the  material  furnished  and  work 
done  by  the  plaintiff.***  In  Indiana  a  finding  by  the  court  that  ma- 
terial was  purchased  from  plaintiff  by  the  contractor,  "to  be  used, 
and  the  same  was  used,  in  the  building,"  is  not  sufficient  to  sus- 
tain  a  judgment  in  plaintiff's  favor,  since  it  must  appear  that  he 
furnished  the  material  for  the  purpose  of  being  used  in  the  build- 
ing.**°  And,  in  an  action  to  foreclose  a  mechanic's  lien  for  ma- 
terial furnished  the  owner,  findings  of  fact  which  do  not  show  that 
a  contract  was  made  between  plaintiff  and  such  owner  directly, 
or  by  subsequent  ratification  by  such  owner,  are  insufficient  to  sup- 
port a  judgment  for  plaintiff.**'  Where  the  answer  of  the  owner 
alleges  that  other  defendants  had  liens  as  material  men  in  the  sec- 
ond degree,  and  that  the  owner  had  paid  such  claims  and  had 
their  liens  assigned  to  him,  there  should  be  a  finding  in  respect 
to  such  obligation,  since,  if  true,  it  shows  that  the  owner  is  en- 
titled to  a  credit  for  the  amount  so  paid.**^  Under  a  statute 
making  the  contractor  the  owner's  agent,  a  finding  that  plaintiff 
was  employed  by  the  contractor  at  a  certain  price  is  a  sufficient 
finding  of  the  value  of  his  services.*®®  Under  a  statute  providing 
that  mere  want  of  consideration  shall  not  be  proof  of  fraud,  a  find- 
ing that  a  certain  mortgage  antedating  the  plaintiff's  lien,  was 
without  consideration,  will  not  support  a  decree  making  plaintiff's 
lien  superior  to  the  mortgage.*** 

2  03  Bewick  V.  Mulr,  23  Pac.  389,  83  Cal.  368. 

294  Booth  V.  Pendola,  25  Pac.  1101,  88  CaL  36. 

20  5  Jones  V.  Hall  (Ind.  App.)  35  X.  E.  923. 

206  Mlnnich  v.  Darling  (Ind.  App.)  36  N.  E.  173. 

2  07  Shaw  V.  Wandesforde,  53  Ool.  300. 

29  8  Booth  V.  Pendola,  23  Pac.  200,  88  Cal.  36.  And  a  finding  that  plaintiff 
performed  labor  on  a  building  at  the  contractor's  request' will  entitle  plaintiff 
to  his  Hen.    Patent  Brick  Co.  v.  Moore,  10  Pac.  890,  75  CaL  205. 

200  Bewick  V.  Mulr,  23  Pac.  389,  83  Cal.  368. 
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§  647.  In  an  action  to  enforce  a  mechanic's  lien,  the  right  to 
whicrh  depends  on  the  filing  of  a  notice  within  a  certain  number  of 
days  after  the  completion  of  the  building,  a  finding  that  the  build- 
ing was  completed  "on  or  about''  a  certain  day  is  insufficient/ ®° 
A  finding  that  the  value  of  the  labor  and  material  was,  as  agreed, 
a  named  amount;  that  a  named  amount  had  been  paid,  leaving  a 
stated  balance  due  unpaid;  and  that  such  balance  was  "for  work 
done  and  materials  furnished  for  defendant's  house," — sufficiently 
shows  that  the  materials  and  work  wei^e  of  the  value  agreed.'*®^  A 
finding  that  plaintiff  furnished  to  the  contractor  materials  to  be 
used  in  different  buildings,  charging  all  to  his  general  account,  does 
not  raise  the  presumption  that  they  were  furnished  solely  on  his 
credit.*®*  A  finding  that  parties,  after  commencing  the  construc- 
tion of  a  building,  abandoned  the  construction,  is  insufficient  to 
excuse  the  plaintiff  from  completing  his  contract,  where  it  ap- 
pears that  such  abandonment  was  only  on  their  conveyance  of  the 
property,  and  there  is  no  finding  that  their  grantee  abandoned  the 
construction.'^®*  Where  the  foreclosure  of  a  mechanic's  lien  is 
tried  before  the  court  without  a  jury,  and  the  court  finds  that  cer- 
tain work  was  done  upon  the  building  upon  a  specific  date,  it  will 
be  assumed,  in  the  absence  of  any  showing  to  the  contrary,  tliat 
the  work  was  done  under  the  contract,  or  with  the  consent  of  the 
owner;  in  either  of  which  cases  the  owner  would  be  liable  for  the 
work  done  and  material  furnished,  and  the  mechanic's  lien  claim,  if 
filed  within  the  statutory  time  after  such  work  was  done  and  material 
furnished,  would  be  in  time.*®* 

§  648.  In  a  suit  to  foreclose  a  mechanic's  lien  for  painting  and 
graining  a  house  under  a  contract  with  defendant,  findings  that 
plaintiff  substantially  performed  the  contract,  and  also  that  some 
small  places  were  left  unfinished  which  would  cost  about  five  dol- 

«oo  Ck)hn  v.  Wright,  26  Pac.  043,  89  Cal.  86.  But  It  has  been  held  In  Kansas 
that  such  a  finding  is  sufficient  when  a  completion  47  days  before  or  13  days 
after  the  date  named  In  the  finding  would  make  the  lien  in  apt  time.  Sturges 
v.  Green,  27  Kan.  236. 

801  Brigham  v.  Dewald,  34  N.  E.  498,  7  Ind.  App.  115. 

«02  Clark  v.  Huey,  40  N.  E.  152,  12  Ind.  App.  224. 

803  Cohn  v.  Wright,  26  Pac.  643,  89  Cal.  86. 

so*  Great  Spirit  Springs  Co.  v.  Chicago  Lumber  Co.,  28  Pac.  714,  47  Kan.  072. 
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lars  to  finish  properly,  are  not  contradictory.**'  And  where  Sev- 
ern] actions  against  the  same  defendant  to  enforce  mechanics'  liens 
are  consolidated,  and  the  court  found  in  one  of  such  actions  that 
**thc  building  was  completed  on  the  2d  day  of  August,  1889  "  and 
in  another  that  it  "was  never  actually  completed,"  the  findings  are 
not  fatally  contradictory,  when  it  appeains  that,  though  the  build- 
ing was  never  actually  completed,  work  on  it  continued  until  July 
2,  1889,'  from  which  date  there  was  a  cessation  for  more  than  30 
days.*®*  Tnder  a  statute  providing  that,  for  the  purposes  of  that 
act,  contractors  having  control  of  and  running  a  mining  claim  shall 
be  the  owner's  agent,  findings  of  the  jury,  in  an  action  to  enforce 
a  lien  for  labor,  (1)  that  R.  entered  into  a  contract  with  T.  &  Co. 
to  take  out  ore  from  the  latter^s  mine  upon  certain  terms,  and  (2) 
that,  while  so  engaged,  R  was  the  agent  of  T.  &  Co.  in  the  man- 
agement of  the  mine,  are  not  inconsistent.'®^  Where,  in  an  ac- 
tion to  enforce  a  mechanic*s  lien,  there  are  findings  as  to  the  time 
of  abandonment  of  the  contract  by  the  original  contractor  and  the 
time  of  completion  of  the  building  by  a  subsequent  contractor,  and 
the  undenied  allegations  of  the  complaint  show  the  time  of  filing 
the  lien,  the  question  whether  the  lien  was  filed  within  the  statu- 
tory time  is  to  be  determined  from  such  facts,  and  error  in  finding 
that  it  was  so  filed  is  not  ground  for  granting  a  new  trial.*®* 
Where  the  special  findings  of  the  court  show  that  a  part  of  the 
amount  due  for  materials  used  in  the  owner's  house  was  paid  for 
by  the  contractor,  a  further  finding  that  the  plaintiff  is  entitled 
to  a  lien  for  the  whole  amount  of  materials  so  used  is  so  incon- 
sistent  with  the  other  findings  as  to  constitute  reversible  error.*®* 

803  Harlan  v.  Stufflebeem,  25  Pac.  G86,  87  Cal.  508. 

806  Marble  T.lme  Co.  v.  Lordsburg  Hotel  Co.,  31  Pac.  164,  96  Cal.  332.  This 
wns  decided  under  a  statute  making  cessation  of  work  equivalent  to  comple- 
tion. 

30  7  Roslna  V.  Trowbridge,  17  Pac.  751,  20  Nov.  105. 

808  Pierce  v.  Willis,  36  Pac.  1080,  103  Cal.  91. 

809  Clark  v.  Huey,  40  N.  E.  152,  12  lud.  App.  224. 
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# 

Divrslox  III;     Judgment  or  Dkcree. 

In  General. 

§  649.  A  judgment  or  decree  in  faTor  of  the  plaintiff  in  an  ac- 
tion to  enforce  a  mechanic's  lien  should  be  something  more  than  a 
mere  money  judgment  for  the  amount  due.*^®  Its  form  may  vary 
according  to  the  different  statutes  under  which  it  is  rendered,  but 
it  is  always  a  special  instead  of  a  general  judgment.' ^^  Some 
decisions  speak  of  the  judgment  as  being  one  in  rem,'^*  while  oth- 
ers say  that  a  judgment  in  rem  cannot  be  rendered  in  a  mechanic's 
lien  suit.'*'  The  more  common  form  of  judgment  is  one  lilce  that 
foreclosing  a  mortgage,  which  finds  the  amount  due  from  the  de- 
fendant^ declares  the  debt  a  lien  on  the  i)roperty,  and  orders  the 
property  sold  to  satisfy  the  debt.  The  judgment  should  conform 
to  the  issues  raised  by  the  pleadings.'**  Thus,  where,  in  a  suit 
to  enforce  a  mechanic's  lien  against  a  lessee,  the  defendant  was 
defaulted,  and  the  court  adjudged  the  plaintiff  entitled  to  a  ven- 
dor's lien  for  materials  furnished,  with  the  right  to  enter  upon  the 
premises  and  remove  and  sell  the  same,  it  was  held  that  the  judg- 
ment was  outside  the  issues  and  against  law,  and  that  judgment 
should  be  entered  against  the  plaintiff's  interest  in  the  land.'*' 
Where  a  suit  in  equity  is  brought  to  foreclose  a  mechanic's  lien, 
and  no  statutory  mechanic's  lien  is  established,  the  court  cannot 
enter  judgment  enforcing  an  equitable  lien.'*'  And  in  an  action 
to  foreclose  a  mechanic's  lien  a  judgment  cannot  be  rendered  against 
the  owner  requiring  the  specific  performance,  ujwn  his  part,  of  an 
agreement  to  convoy  certain  r€»al  estate  in  part  payment  for  the 

•10  j'orter  v.  Miles,  07  Ala.  130;  Pluiumer  v.  Eckenrode,  50  ^Id.  225;  Farley 
V.  Cammann,  43  Mo.  App.  168. 

ail  Althau^  V.  Warren,  2  E.  D.  Siiiltli  (N.  Y.)  057;  Lenox  v.  Yorkville  Bai)- 
tlst  Church,  Id.  673. 

«i«  Porter  v.  Miles,  67  Ala.  130;  Plummer  v.  Eckenrode,  50  Md.  225;  Treuscb 
V.  Shryodt,  55  Md.  333;    Sly  v.  Pattee,  58  N.  H.  102. 

818  Byard  v.  Parker,  65  Me.  570;  Redinan  v.  Williamson,  2  Iowa,  488;  MIK 
ler  V.  HoUingsworth,  33  Iowa,  224. 

81*  Porter  v.  Miles,  67  Ala.  130. . 

31  &  Lothian  v.  Wood,  55  Cal.  159. 

»ie  Berry  v.  Weisse,  2  E.  D.  Smith  (N.  Y.)  G(»2.  note. 
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work  doue.'^^  But  in  such  an  action  a  judgment  enforcing  the 
lien  may,  as  incidental  to  the  relief  granted,  set  aside  a  fraudulent 
c<»nveyance  of  the  property.'*'  A  judgment  foreclosing  a  mechan- 
ic's lien  cannot  be  entered  nunc  pro  tunc  after  the  lien  has  ex- 
pired,'** and  if  a  general  judgment  is  entered  by  mistake,  instead 
of  a  special  judgment,  a  nunc  pro  tunc  correction  at  the  next  term 
of,  court  should  only  be  made  on  notice  to  the  defendant.*** 

§  650.  Where  the  pleadings  admit  that  one  of  the  defendants 
owned  the  house  and  had  a  leasehold  interest  in  the  land,  a  decree 
which  orders  a  sale  of  the  house  and  the  leasehold,  without  dis- 
posing of  the  interests  of  the  other  defendants,  is  informal,  but 
not  reversibly  erroneous.'**  Under  a  statute  providing  that  judg- 
ment in  mechanics'  lien  cases,  if  for  plaintiff,  shall  be  against  the 
debtor  as  in  the  ordinary  form,  with  the  addition  that,  if  no  suffi- 
cient property  of  the  debtor  can  be  found  to  satisfy  such  judgment, 
then  the  residue-  thereof  shall  be  levied  on  the  property  of  defend- 
ant charj;ed  with  the  lien  therefor,  it  has  been  held  that  a  judg- 
ment against  debtor  defendants,  directing  that,  if  no  property  of 
the  debtoi-s  sufficient  to  satisfy  said  debt  and  costs  be  found,  the 
same  or  the  residue  thereof  be  levied  on  and  made  out  of  the  real 
(n^tat(»  therein  described,  is  sufficient.'**  In  an  action  to  deter- 
mine adverse  claims  to  real  estate,  an  order  for  judgment,  direct 
ing  the  partition  and  apportionment  of  property  upon  which  me- 
chanics' liens  are  claimed,  between  plaintiff,  a  vendor  holding  the 
legal  title,  and  certain  lienholders,  defendants,  according  to  their 
respective  interests,  as  found  and  estimated  by  the  court,  upon 
equitable  terms  imposed  by  such  order,  is  error  unless  all  parties 
consent  thereto.'*'     It  is  held  in  Pennsylvania  that  in  a  mechanic's 

«i7  Dowdney  v.  McGullom,  59  N.  T.  367. 

:i  18  Gross  V.  Daly,  r>  Daly  (N.  Y.)  540;  Linneman  v.  Bieber,  33  N.  Y.  Supp. 
320,  85  Ilun,  477.  Since  ihc  trial  term  of  the  dty  court  of  New  York  )jas  juris- 
diction of  an  action  to  foreclose  a  mecliauic's  lien,  it  bas  power,  as  incident  to 
tbat  jurisdiction,  to  declare  fraudulent  a  transfer  intended  to  defeat  that  lien. 
Murray  v.  Gerety,  11  N.  Y.  Supp.  205.  25  Abb.  N.  C.  161. 

ail*  Dart  v.  Fitch,  23  Hun  (N.  Y.)  301. 

82  0  Mann  v.  Schroer,  50  Mo.  306;    Wowlson  v.  Schroer,  Id.  308. 

•^  ^  1  Uee<i  V.  Boyd,  84  111.  66. 

ill'  Fink  V.  Itemick,  33  Mo.  App.  624. 

8  23  Brown  v.  Jones.  55  N.  W.  54,  52  Minn.  484. 
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lien  case  a  judgment  by  default,  for  want  of  an  affidavit  of  defense, 
against  the  owner,  should  be  interlocotory  only  where  the  con- 
tractor defends  on  the  ground  that  the  work  was  done  and  ma- 
terials furnished  on  his  credit  and  not  on  the  credit  of  the  build- 
ing, and  that  judgment  entered  in  such  case,  against  the  owner, 
for  the  debt,  will  be  opened,  since  any  judgment  that  might  be  ren- 
dered in  favor  of  the  contractor  would  inure  to  the  owner's  bene- 
fit."* 

Personal  Judgment. 

15  651.  As  a  general  rule  it  is  not  necessary,  in  a  lien  foreclosure 
suit,  that  there  should  be  a  personal  judgment  against  the  party 
primarily  liable  for  the  debt,*^°  and  some  cases  hold  that  no  such 
judgment  can  be  rendered  before  foreclosure  sale  of  the  property 
charged  with  the  lien.'^'  But  in  most  of  the  states  a  general  judg- 
ment against  the  defendant  personally  liable  for  the  lien  debt  may 
be  incorporated  into  a  decree  foreclosing  a  mechanic's  lien.'^^ 
Such  a  judgment,  however,  can  only  be  rendered  where  the  defend- 
ant against  whom  it  runs  has  been  personally  served  with  process, 
or  has  voluntarily  appeared  in  the  suit.***  It  has  been  held  in 
Illinois  that  where  the  parties  stipulate  pending  suit  that  if  a  cer- 
tain sum  is  not  paid  by  a  stated  time  the  plaintiff  may  take  a 

Bi4  Wethered  v.  Garrett,  7  Pa.  Ck).  Ct.  R.  535. 

825  Russ  Lumber  &  MIU  Co.  v.  Garrettson,  25  Pac.  747,  87  Oal.  589;  Tod  v. 
Railway  Co.,  3  C.  C.  A.  00,  52  Fed.  241.  It  has,  however,  been  said  in  Missouri 
that  no  lien  judgment  can  be  had  except  as  an  incident  to  a  personal  judgment 
against  some  one.     Stelnkamper  v.  McManus,  26  Mo.  App.  51. 

aae  Thompson  v.  Dale.  59  N.  W.  1086,  58  Minn.  365;  Mochon  v.  Sullivan, 
1  Mont.  470;  Waldroff  v.  Scott,  46  Tex.  1. 

»27  Halght  V.  Schuck,  6  Kaa  192;  Byard  v.  Parker,  65  Me.  576;  Hassett  v. 
Ru8t,  64  Mo.  325;  Pickens  v.  Polk,  00  N.  W.  560,  42  Neb.  267;  Foiil  v.  Asso- 
oiHtlon  (N.  M.)  41  Pac.  541;  Hubbell  v.  Schreyer,  56  N.  Y.  604,  15  Abb.  Prac. 
<N.  S.>  300,  reversing  14  Abb.  Prac.  (N.  S.)  284;  Hallahan  v.  Herbert,  57  N. 
i\  409,  affirming  4  Daly  (N.  T.)  209  and  11  Abb.  Prac.  (N.  S.)  336;  Ilall  Terra 
Cotta  Co.  V.  Doyle,  30  N.  B.  1010,  133  N.  Y.  603,  affirming  Id.  (Com.  PI.)  16 
N.  Y.  Supp.  384;  Kniger  v.  Braeuder,  23  N.  Y.  Supp.  324,  3  Misc.  Rep.  275; 
Rinsle  v.  Iron  Works,  33  N.  Y.  Supp.  398,  86  Hun,  153;  Byron  v.  City  of  New 
York,  59  How.  Prac.  (N.  Y.)  455;    Taylor  v.  Netherwood,  20  S.  B.  888,  91  Va.  88. 

3 as  Davis  V.  Lumber  Co.,  31  Pac.  187,  2  Colo.  App.  381.  Contra.  Gould  v. 
(Harrison,  48  IlL  258.     See  Black,  Judgin.  §  231. 
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decree  by  default,  with  immediate  execution,  a  personal  judgment 
may  be  rendered  on  failure  to  make  the  payment  according  to  the 
stipulation.'**  There  can  be  no  personal  judgment,  of  course, 
against  a  defendant  who  is  not  personally  liable  for  the  lien 
debt.*'®  Thus,  a  subcontractor  or  material  man  in  the  second  de- 
gree cannot  obtain  a  personal  judgment  against  the  owner  unless 
the  owner  has  in  some  way  bound  himself  to  pay  the  debt,"*  and 
one  who  has  furnished  materials  to  a  subcontractor  is  not  entitled 
to  personal  judgment  against  the  original  contractor."*  So,  too. 
a  personal  judgment  cannot  be  rendered  against  a  lessor  for  ma- 
terials furnished  to  his  lessee,'**  or  against  an  owner  of  the  prop- 
erty, who  is  not  shown  to  have  contracted  for  the  work,"*  or 
against  a  mere  purchaser  from  the  contracting  owner,"*  or  against 
the  sureties  on  the  contractor's  bond.'**  It  has  been  held  in  Indi- 
ana that  it  was  erroneous  to  render  judgment  personally  against 
a  married  woman  in  a  suit  against  her  and  her  husband  to  fore 
close  a  lien  on  land,  the  title  to  which  stood  in  the  wife  for  the 

820  Johnson  v.  Esta brook,  84  111.  75. 

ssoBonney  v.  Ketcham,  51  HI.  App.  321;  Altieri  y.  Lyon,  13  N.  T.  Supp, 
617,  59  N.  Y.  Super.  Ct  110. 

s»i  May  &  Thomas  Hardware  Co.  v.  McConnell,  14  South.  768,  102  Ala.  577; 
McMillan  V.  Phillips,  40  N.  W.  349,  5  Dak.  2W;  FarreU  v.  Manufacturing  Co., 
40  N.  E.  25,  12  Ind.  App.  326;  Hodgson  v.  BiUson,  12.  Kan.  568;  Rldiardson  v. 
Goorsre,  34  Mo.  104;  UeltzeU  v.  Hynes,  aj  Mo.  482;  Schmelding  v.  Ewing,  57 
Mo.  78;  Hassett  v.  Rust,  64  Mo.  325;  Walker  v.  Paine,  2  E.  D.  Smith  (N.  Y.> 
662:  Cox  v.  Broderlck,  4  E.  D.  Smith  (N.  Y.)  721.  But  it  has  been  held  that, 
where  the  court  entered  a  personal  decree  against  the  owner  and  the  principal 
contractor  in  a  suit  to  enforce  a  subcontractor's  lien,  there  was  no  error  wh«e 
the  owner  held  in  his  hands  a  sum,  owing  to  the  principal  contractor,  snfficient 
to  discharge  the  lien.     Taylor  v.  Netherwood,  20  S.  E.  888,  91  Va.  88. 

»3  2  Walkenhorst  v.  Coste,  33  Mo.  401. 

333  Phelps  V.  Mining  Co.,  49  Cal.  337. 

334  Lowe  V.  Turner,  1  Idaho,  107.  Where  buildings  were  ei'ected  on  land  ob- 
tained by  fraud  of  the  purchaser,  it  is  error,  on  canceling  the  deed  in  faror  of 
the  vendor,  to  give  personal  Judgment  against  him  for  the  amounts  of  mechanics' 
liens  established  against  the  premises,  the  property  alone  being  liable.  West 
V.  Lumber  Co.  (Kan.  Sup.)  43  Pac.  239. 

33C  Work  V.  Hall.  79  111.  196;    Sharkey  v.  Miller,  GO  lU.  560;    Mervln  t.  Sher- 
ninu,  9  Iowa,  331. 
88«  stetson  &  Post  Mill  Co.  v.  McDonald,  32  Pac.  108,  5  Wash.  496. 
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benefit  of  her  husband.*'^  Under  a  statute  providing  that  the  eon- 
tract  for  building  a  house  shall  be  in  writing,  and,  before  the  work 
is  begun,  shall  be  filed  with  the  recorder,  otherwise  to  be  void,  and 
no  recovery  had  thereon,  and  that  labor  done  and  material  fur- 
nished by  others  than  the  contractor  shall  be  deemed  furnished  at 
the  instance  of  the  o^ner,  and  be  deemed  a  lien,  it  has  been  held 
that  failure  to  file  the  original  contract  does  not  give  a  material 
man  in  the  second  degree  any  right  to  a  personal  judgment  against 
the  owner.'**  A  judgment  foreclosing  mechanics'  liens,  though  in 
the  form  of  a  personal  judgment,  Avhich  contains  no  direction  that 
execution  shftll  issue,  but  declares  that  it  shall  be  satisfied  by  a 
sale  of  the  property  on  which  the  lien  is  claimed,  and  that  on  the 
return  of  the  sheriff  a  judgment  shall  be  docketed  against  defend- 
ant for  any  deficiency,  is  not  a  personal  judgment.'** 

Deficiency  Judgment. 

§  652.  In  South  Carolina  no  personal  judgment  can  be  rendered 
in  a  mechanic's  lien  suit  for  any  deficiency  that  may  arise  upon  sale 
of  the  property  subject  to  the  lien,***  but  in  other  states  deficiency 
judgments  are  allowed.**^  In  detennining  against  what  persons  a 
deficiency  judgment  should  be  rendered,  resort  should  be  had  to 

«8  7  Peck  V.  Hensley,  21  IncL  344. 

388  Santa  Clara  Valloy  MUl  &  Lumber  Co.  v.  Williams  (Cal.)  31  Pac.  1128; 
First  Nat.  Bank  of  Bridgeport  v.  Perils  Irrigation  Dist.,  40  Pac.  45,  107  Cal.  55. 

388  Cole  V.  Association,  52  N.  W.  108(>,  3  S.  D.  272;  Crocker  v.  Cunicr,  27 
N.  W.  825,  65  Wis.  662;  SuUlvan  v.  Sandeis,  9  Mo.  App.  75.  In  an  action  to 
enforce  a  mechanic's  Hen  against  a  nuin  and  wife,  the  latter  of  wliom  owned 
the  land,  the  judgment  directed  that  plaintiffs  recover  of  both  defendants,  but 
It  further  directed  that  execution  should  not  be  levied  on  any  proiierty  of  the 
wife,  except  a  special  execution  against  her  land.  It  was  held  that  the  judg- 
ment, looking  at  the  substance  rather  than  the  form,  was  not  a  personal  judg- 
ment against  the  wife.     Farley  v.  Cammann,  43  Mo.  App.  168. 

34  0  Johnson  y.  Frazee,  20  S.  C.  500.  In  this  case  the  court  said:  ''The  extent 
of  tlie  remedy  afforded  by  the  act  Is  to  enforce  the  lien  upon  the  property-  cov- 
ei'ed.  There  to  no  provision  for  judgment  for  the  excess,  if  any,  to  be  rendered 
in  the  statutory  proceeding  provided." 

341  Uuse  V.  Washburn.  59  Wis.  414,  18  N.  W.  341;  Edleman  v.  Kidd,  65  Wis. 
IS,  26  N.  W.  116;  Crocker  v.  Currier,  65  Wis.  662,  27  N.  W.  825;  Bates  v. 
Santa  Barbara  Co.,  27  Fac.  438,  90  Cal.  543;  Race  y.  Sullivan,  1  111.  App.  94. 
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the  pleadings.'**  A  prayer  for  general  relief  is  suiBcient  to  justify 
such  a  judgment,'*'*  and  it  is  not  necessary  that  the  plaintiff  should 
specifically  pray  for  such  a  judgment.'**  It  has  been  held  in  Cali- 
fornia that  the  right  of  a  mechanic  to  a  deficiency  judgment  against 
the  subcontractor  is  not  waived  by  his  proceeding  to  enforce  a  lien, 
-or  to  recover  from  the  owner  the  balance  of  the  contract  price  un- 
paid.'*' A  judgment  of  foreclosure  which  directs  that  plaintiff  re- 
cover of  defendant  the  whole  amount  adjudged  to  be  due,  but 
which  also  provides  for  the  sale  of  the  premises,  and  that,  if  there 
be  any  deficiency  remaining  on  the  sale,  plaintiff  recover  of  defend- 
ant the  amount  of  the  deficiency  and  have  execution  tiierefor,  is 
not  subject  to  the  objection  that  it  authorizes  execution  to  be  is- 
^5;ued  against  defendant's  property  to  the  whole  amount  of  the 
lien  debt.'*' 

Personal  Judgment  in  Absence  of  Lien. 

§  053.  Whether  a  plaintiff  who  for  any  reason  is  not  entitled 
to  a  lien,  but  to  whom  the  defendant  is  indebted  for  work  or  ma- 
terials, is  entitled  to  a  personal  judgment  for  his  debt,  is  a  ques- 
tion on  which  the  authorities  hopelessly  differ.  There  is  a  long 
line  of  cases  holding  that  he  cannot  have  such  a  judgment.'*^ 
These  cases  proceed  upon  the  theory  that  suits  to  foreclose  me- 

842  Tlace  V.  SuUlvan,  1  111.  App.  d4. 

84  3  Huse  V.  Washburn,  59  Wis.  414,  18  N.  W.  341, 

«*4  Edleman  v.  KIdd,  26  N.  W.  IIG,  (S  Wis.  18. 

845  Bates  V.  Santa  Barbara  Co.,  27  Pac.  438,  90  Cal.  543. 

84'i  Dtvker  v.  O'Brien  (Sup.)  *M\  N.  Y.  Supp.  1079. 

347  Van  Winkle  v.  Stow,  23  Cal.  458;  Barnard  v.  McKen2le,  4  Colo.  251; 
Hart  &  S.  Corp.  v.  Mullen,  Id.  512;  Green  v.  Sprague,  11  N.  E.  851).  120  111. 
416;  Sprague  v.  Green,  18  lU.  App.  476;  O'Brien  v.  Graham,  33  lU.  App.  546; 
McKlnney  v.  Springer,  6  Blackf.  (Ind.)  511;  Stebed  v.  Stock,  31  Mo.  456;  Bur- 
roiiglis  V.  Tostevan,  75  N.  Y.  567;  Weyer  v.  Beach,  79  N.  Y.  409;  Bailey  v. 
Johnson,  1  Daly  (N.  Y.)  61;  Fogarty  v.  Wick,  8  Daly  (N.  Y.)  166;  Hickey  v. 
O'Biion,  11  Daly  (N.  Y.)  292;  Childs  v.  Bostwick,  12  Daly  (N.  Y.)  15.  65  How. 
Pnic.  146;  Sinclair  v.  Fitch,  3  E.  D.  Smith  (N.  Y.)  677;  Grant  v.  Vandercook, 
.57  Barb.  (N.  Y.)  105,  8  Abb.  Prac.  (N.  S.)  455;  DonneUy  v.  Libby,  1  Sweeney 
(N.  Y.)  259;  Ming  Yue  v.  Coos  Bay,  R.  &  K.  R.  &  Nav.  Co.,  33  Pac.  641,  24 
Or.  'V.y2;  Kisenbels  y.  Wakeman,  28  Pac.  923,  3  Wash.  St  534;  HUdebrondt 
r.  Snvnge,  30  Pac.  643,  4  Wash.  524. 
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chanics'  liens  are  special  statutory  proceedings,  in  wtich  the  juris- 
diction of  the  court  is  strictly  confined  to  the  powers  specially 
enumerated  in  the  mechanic's  lien  acts.  If  these  acts  do  not 
specifically  allow  personal  judgments  in  the  case  of  failure  to  es- 
tablish the  lien,  no  such  judgments  can  be  rendered.  It  is  held 
that  a  statutory  provision  which  allows  a  material  man  to  enforce 
a  lien  "by  a  civil  action  in  a  court  of  record,"  governed  by  "the 
rules  and  practice  in  ordinary  actions/'  does  not  authorize  a  per- 
sonal judgment,  if  he  has  failed  to  establish  his  lien,'**  and  that 
a  statute  which  provides  that  "whenever,  on  the  sale  of  the  prop- 
ei-ty  subject  to  the  lien,  there  is  a  deficiency  of  proceeds,  judgment 
may  be  rendered  for  the  deficiency  in  lilce  manner  and  with  like 
efft  ct  as  in  actions  for  the  foreclosure  of  mortgages,"  does  not 
authorize  the  rendition  of  a  personal  judgment  against  defendant 
where  the  lien  is  invalid.'**'* 

§  654.  On  the  other  hand,  there  is  a  still  longer  line  of  authori- 
ties which  hold  that  a  mechanic's  lien  claimant  who  fails  to  estab- 
lish his  lien  may  nevertheless  obtain  in  that  same  suit  personal 
juflpiinent  against  his  debtor."^*    Some  of  these  decisions  are  based 

»*  8*  Burroughs  v.  Tostevan,  75  N.  T.  507. 

8*0  Hilclebranrtt  v.  Savage,  30  Pac.  043,  4  Wash.  524;  Elsenbeis  v.  Wakeman, 
28  Pac.  023,  3  Wash.  St.  534. 

800  Bedsole  v.  Petere,  79  Ala.  1.33;  Brugman  v.  McCJulre,  32  Ark.  733;  Cas- 
tagnino  V.  BaUetta,  23  Pac.  127,  82  Cal.  250;  Bates  v.  Santa  Barbara  Co.,  27 
Pac.  43S,  90  Cal.  513;  Canuon  v.  Williams,  23  Pac.  450,  14  Colo.  21;  St.  Kevlu 
Min.  Co.  v.  Isaacs,  32  Pac.  822,  18  Colo.  400;  McCormack  v.  Phmips  (S.  D.)  34 
X.  W.  39;  Dunning  t.  Stovall.  30  Ga.  444;  Rome  Hotel  Co.  v.  Warlick,  13 
S.  E.  116,  87  Ga.  34;  McDaniel  v.  Weaver,  14  Ind.  517;  Haight  v.  Schuck, 
C  Kan.  11)2;  Smith  v.  Gill,  35  N.  W.  178,  37  Minn.  455;  Patrick  v,  Abeles, 
27  Mo.  1S4;  MuUoy  v.  Lawrence,  31  Mo.  583;  Meyer  v.  Broadwell,  83  Mo. 
571;  Ilunter  v.  Mining  Co.,  4  Nev.  153;  Tonilinson  v.  Degraw,  26  N.  J.  Law, 
7;j;  Tliomas  v.  Stewart,  30  N.  E.  577,  132  N.  Y.  580;  Thomas  v.  Sahagian,  10 
N.  Y.  Supp.  874,  57  Hun,  501;  Grogan  v.  Mayor,  etc.,  2  E.  D.  Smith  (N.  Y.) 
693;  Burbridge  v.  Marcy,  54  How.  Prac.  (N.  Y.)  446;  Crouch  v.  Moll,  8  N.  Y. 
Supp.  183,  55  Hun,  603;  Altlerl  v.  Lyon  (Super.  N.  Y.)  13  N.  Y.  Supp.  017; 
Ringle  v.  Iron  Works,  33  N.  Y.  Supp.  31)8,  86  Hun,  153;  Geddes  v.  Bowden,  10 
S.  r.  1;  Dolhnan  v.  CoUier,  22  S.  W.  741,  92  Tenn.  660;  Ferguson  v.  Ashbell, 
53  iVx.  245;  King  v.  Association  (Tex.  Civ.  App.)  34  S.  W.  305;  More  v.  Rug- 
gleH,  15  Wis.  275;  Fein  v.  Davis,  2  Wyo.  118;  Breeze  v.  Railway  Co.,  26  Grant, 
Cli.  (U.  C.)  225. 
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upon  the  general  rules  of  code  practice;**^*  others  are  based  upon 
statutes  declaring  that  the  lien  claimant  shall  have  judgment 
against  the  party  personally  liable,  and  also  a  decree  establishing 
his  lien,**-  or  that  he  may  have  execution  for  the  balance  due  in 
case  of  deficiency;*®'  while  others  are  based  on  statutes  expressly 
declaring  that  the  claimant  may  have  personal  judgment,  even 
though  his  lien  fails.***  As  will  be  seen  by  an  examination  of  tho 
authorities  cited  in  the  notes,  the  tendency  of  the  later  decisions 
is  towards  allowing  personal  judgment,  and  this  view  seems  more 
consistent  with  the  administration  of  justice  untrammeled  by  too 
close  an  adherence  to  form.  A  distinction  once  prevailed  in  New 
York  betn^^een  cases  where  a  lien  had  once  existed,  but  had  been 
lost  by  lapse  of  time  or  otherwise,  and  cases  where  the  alleged  lien 
was  invalid  from  the  beginning.  In  the  former  class  of  cases  per- 
sonal judgment  was  recoverable;  *'^''*  in  the  latter,  not."*  But  the 
later  cases  in  that  state  allow  personal  judgment  regardless  of 
this  distinction.*'' 

851  Geddes  v.  Bowden,  19  S.  C.  1;  Bedsole  v.  Peters,  79  Ala.  133;  McCk)rmack 
V.  PhiUips  (S.  D.)  34  N.  W.  39;  Rome  Hotel  Co.  v.  Warlick,  13  S.  E.  116,  87 
Ga.  34.  # 

8  52  Cannon  v.  WiUiains,  23  Pac.  450,  14  Colo.  21;  Brugman  v.  MeGulre,  32 
Ark.  733. 

858  Halght  V.  Sclnick,  0  Kan.  192. 

854  Altieri  v.  Lyon  (Super.  N.  Y.)  13  N.  Y.  Snpp.  G17;  Rlngle  v.  Iron  Works. 
33  N.  Y.  Supp.  398,  m  Hun,  153. 

86fi  McGraw  v.  Godfrey,  5G  N.  Y.  GIO,  reported  more  fully  in  IG  Abb.  Prac. 
X.  S.  (N.  Y.)  358;  Darrow  v.  Morgan,  G5  N.  Y.  r^i3;  Glacius  v.  Black,  67  N.  Y. 
5<>3,  50  N.  Y.  145;  Scbaettler  v.  Gardiner,  4  Daly  (N.  Y.)  56;  Barton  v.  Her- 
man, 8  Abb.  Prac,  N.  8.  (N.  Y.)  399;  Maltby  v.  Greene,  3  Abb.  Dec.  (N.  Y.)  144. 

^58  Burroughs  v.  Tostevan,  75  N.  Y.  5(57;  Weyer  v.  Beach,  79  N.  Y.  409; 
Bailey  v.  Johnson,  1  Daly  (N.  Y.)  61;  Fogarty  v.  Wick,  8  Daly  (N.  Y.)  16G; 
Uickcy  V.  O'Brien,  11  Daly  (N.  Y.)  292;  Childs  v.  Bostwlck,  12  Daly  (N.  Y.) 
15,  65  How.  Prac.  (N.  Y.)  146;  Sinclair  v.  Fitch,  3  E.  D.  Smith  (N.  Y.)  677; 
Grant  v.  Vandercook,  57  Barb.  (N.  Y.)  165;  Donnelly  v.  Libby,  1  Sweeney  (N. 
Y.)  250. 

367  Thomas  v.  Stewart,  30  N.  B.  577,  132  N.  Y.  580;  Thomas  v.  Sahagian, 
10  N.  Y.  Supp.  874,  57  Hun,  501;  Crouch  v.  Moll,  8  N.  Y.  Supp.  183,  55  Hun, 
603;  Altieri  v.  Lyon  (Super.  N.  Y.)  13  N.  Y.  Supp.  617;  Rhigle  v.  Iron  Worics, 
33  X.  Y.  Supp.  398,  86  Hun,  153. 
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Description  of  Debt. 

§  055.  Wlietlier  a  decree  for  foreclosure  embodies  a  personal 
judgment  or  not,  it  onght  to  state  and  determine  the  amount  of 
the  lien  debt.*"*  It  cannot  decree  payment  of  a  larger  sum  than 
that  named  in  the  plaintiff's  special  prayer  for  relief,'^*  nor  can  it 
include  items  not  set  forth  in  the  pleadings.*®'^  A  lien  may  be  en- 
forced, although  by  the  contract  the  payment  was  to  be  made  oth- 
erwise than  in  money,  when  by  failure  to  perform  after  demand 
the  owner  has  rendered  himself  liable  to  pay  in  money;  but  in  such 
case  the  court  can  only  determine  the  amount  to  be  paid  in  money, 
and  render  judgment  therefor.**^ 

Interest. 

§  656.  Interest  on  the  amount  due  may  be  included  in  the  de- 
cree if  the  facts  are  such  that  interest  could  be  recovered  in  as- 
sumpsit. As  was  said  by  the  supreme  court  of  Oregon:  **Claims 
for  which  mechanics  may  have  liens  are  certainly  as  much  entitled 
to  draw  intertst  after  they  become  due  as  any  other;  and  we  can- 
not think  that,  for  the  recovery  of  such  interest,  it  would  be  neces- 
sary to  bring  a  separate  suit  or  take  a  separate  judgment,  but 
conclude  that  interest  may  be  computed  on  a  lienable  demand,  and 
a  lien  awarded  for  the  entire  auiount."  "^-  On  the  other  hand,  an 
account  secured  by  a  mechanic's  lien  stands  on  no  higher  or  better 
ground,  so  far  as  interest  is  concerned,  than  any  other  account  of 
like  character  not  so  secured.^^*  \Miere  the  property  had  been 
sold  while  the  plaintiff  was  working  on  it,  and  the  court  found  that 
he  was  only  entitled  to  a  lien  for  work  done  after  the  sale,  it  was 
held  that,  under  a  statute  giving  interest  "on  money  due  on  a 

SB8  Treusch  v.  Shryock,  5.")  Md.  'Xi:i, 

»o9  St.  .Tohns  &  H.  R.  Co.  v.  Bartola,  9  South.  853,  28  Fla.  82. 

»«•>  Briggs  V.  Bruce,  11  Tac.  204,  9  Colo.  282. 

»«i  Dowdney  v.  McCuHoni,  59  N.  Y.  307.     See  ante,  S  76. 

3«2  Willamette  Falls  Transp.  &,  MUllug  Co.  v.  Itiley,  1  Or.  187.  The  lien  al- 
lowed to  a  laborer  by  the  Oregon  statute  on  any  structure  on  which  be  has  per- 
formed labor  will  cover  interest  on  the  laborer^s  claim  until  the  time  when  such 
lion  Is  foreclosed.     Forbes  v.  Electric  Co.,  23  Pac.  670,  19  Or.  01. 

»•«  Devereux  v,  Taft,  20  S.  C.  555. 
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settlement  of  accounts  from  the  day  of  liquidating  or  ascertaining 
the  balance  due  thereon,"  the  plain ritf  was  only  entitled  to  interest 
from  the  time  the  amount  of  his  lien  was  adjudicat<»d.^**  If  the 
defendant  has  agreed  to  pay  intei-est  this  may,  of  course,  be  in- 
cluded in  the  decree,  unless  the  rights  of  third  persons  are  thereby 
prejudiced.^**  In  Connecticut  interest  is  allowed  where  the  de- 
fendant refuses  to  pay  without  reason,  and  there  are  no  cross  ac- 
counts.'*® Interest  is  recoverable  in  Illinois  when  the  debt  falls 
due  under  a  written  contract.^*^  Where  there  is  a  dispute  as  to 
there  being  anything  due,  a  verdict  for  the  plaintiff  for  a  less  sum 
than  his  demand,  "with  0^  interest,"  only  allows  the  recovery  of 
interest  from  the  date  of  the  verdict,  and  not  from  the  completion 
of  the  work.***  Under  a  statute  providing  that  the  amount  found 
due  shall  bear  interest  from  the  time  it  was  due,  it  is  proper  not 
to  allow  interest,  where  the  plaintiff  obtains  a  decree  for  less  than 
he  claims,  though  more  than  the  defendant  admitted  to  be  due."® 
It  is  held  in  the  United  States  courts  that,  in  distributing  the  pro- 
ceeds of  a  common  security  among  liens  of  different  priorities,  in- 
terest should  be  allowed  on  the  superior  lien  up  to  the  time  of  satis- 
faction.*^** The  mere  fact  that  a  decree  for  a  mechanic's  lien  is 
for  too  large  an  amount,  because  of  the  erroneous  inclusion  of  in- 
terest, is  not  conclusive  evidence  of  fraud.*"* 

§  657.  Recovery  of  interest  also  depends  to  some  extent  on  the 
pleadings.  Where  the  petition  asserts  no  claim  for  interest,  a  de- 
cree should  not  be  rendered  for  a  larger  sum  than  that  claimed  in 
the  petition,  with  interest  from  date  of  filing.*^*  But  interest  from 
the  beginning  of  the  suit  may  be  recovered,  though  not  asked  for 

86  4  Watkins  v.  WasseU,  20  Ark.  410. 

86  6  Clear  Creek,  Colorado,  Gold  &  Silver  Min.  Co.  v.  Root,  1  Colo.  374. 

866  Hitchcock  V.  Klely,  43  Conn.  611. 

867  Heiman  v.  Schroeder,  74  111.  158. 

86  8  Edwards  v.  McCaddon,  20  Iowa,  520. 
3  60  Kaye  v.  Bank,  9  Dana  (Ky.)  261. 

370  Central  Trust  Co.  v.  Condon,  14  O.  C.  A.  314,  67  Fed.  84;   Richmond  &  I- 
Const.  Co.  V.  Richmond,  N.  I.  &  B.  R.  Co.,  15  G.  C.  A.  289,  68  Fed.  105.  - 

371  (;amble  v.  VoU,  15  Cal.  507. 

•^72  Mills  V.  Heenoy,  35  lU.  173;    Prescott  v.  MaxweU,  48  IlL  82;   Race  v- 
Sullivan,  1  lU.  App.  94. 
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either  in  the  claim  or  in  the  petition  for  foreclosure."'*  And, 
where  interest  from  the  maturity  of  the  debt  is  an  incident  to  the 
debt,  it  may  be  recovered,  though  not  speciflcally  demanded  in  the 
petition,  if  the  sum  demanded  is  large  enough  to  cover  the  debt 
and  interest.*'*  Under  a  statute  allowing  interest  at  6  per  cent, 
in  the  absence  of  any  special  contract,  and  at  any  rate  not  exceed- 
ing 10  per  cent,  when  specially  agreed  on,  an  allegation  in  the  peti- 
tion that  the  petitioner  is  entitled  to  interest  at  10  per  cent.,  with- 
out the  statement  of  any  contract  out  of  which  the  right  arises,  is 
insufficient  to  justify  including  interest  at  that  rate  in  the  de- 
cree.*" 

Assertion  of  Lien. 

§  658.  The  decree  should  set  forth  the  lien,*'*  and,  where  sepa- 
rate liens  against  different  pieces  of  property  are  foreclosed  in  the 
same  suit,  the  decree  should  specify  separately  the  lien  on  each 
building.^"  WTiether  the  decree  should  state  the  date  at  Which 
the  lien  attached  is  an  uncertain  point,*'*  but  a  decree  giving  a 
mechanic's  lien  from  too  early  a  day  is  erroneous,  especially  if 
third  parties  are  interested  in  the  property.*'*  It  has  been  held  in 
Missouri  that  a  decree  enforcing  a  mechanic's  lien,  which  recite» 
that  it  is  agreed  between  the  parties  that  judgment  shall  be  ren- 
dered up  to  a  certain  amount,  and  then  finds  all  the  facts  ueces- 
sary  to  establish  a  mechanic's  lien,  and  decrees  a  lien  accordingly,, 
does  not  show  that  that  portion  of  the  judgment  establishing  the 
lien  was  rendered  without  evidence.**® 

8T8  Johnson  v.  Boudry,  116  Mass.  196;  Casey  v.  Weaver,  6  N.  B.  372,  141 
Mass.  280. 

874  Uelman  v.  Schroeder,  74  111.  158. 

«T6  Canlslus  v.  MerrUl,  66  111.  67. 

8Te  Snow  V.  Council,  65  Ga.  12:^. 

877  Tibbetts  v.  Moore,  23  Cal.  215;   Plummer  v.  Eckenrode,  50  Md.  225. 

87  8  The  necessity  of  inserting  such  statement  In  the  decree  is  asserted  in 
Koudall  v.  McFarland,  4  Or.  292,  and  denied  in  Gordon  v.  Torrey,  15  N.  J.  Eq. 
112. 

87  9  Nibbe  v.  Brauhn,  24  lU.  208.       88o  Bearden  y.  Miller,  54  Mo.  App.  199. 
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Different  lilenfl  in  Same  Judgment. 

§  659.  Where  there  are  several  different  liens  involved  in  the 
same  suit,  the  decree  of  foreclosure  should  dispose  of  all  of  them, 
and  direct  how  the  proceeds  of  sale  shall  be  apportioned  among 
them.*"^  It  has,  however,  been  held  in  Georgia  that  if  there  is 
doubt  as  to  the  priority  of  the  liens  the  court  should  order  the  prop- 
erty sold,  leaving  the  contest  as  to  priority  to  be  made  over  the 
proceeds  of  the  sale.'**  In  Mississippi  there  may  be  several  distinct 
decrees  in  the  same  suit,  each  foreclosing  one  of  the  liens.'*' 
Where  a  decree  has  been  entered  ordering  the  lien  claims  paid  in 
a  certain  order,  and  the  land  has  been  sold  thereunder  to  an  inno- 
cent third  part>',  alleged  errors  in  the  decree  are  not  sufficient  to 
justify  a  decree  of  review  changing  the  order  of  distribution.*** 
The  equitable  doctrine  of  marshaling  assets  applies  as  well  to  a 
mechanic's  lien  as  to  a  mortgage  or  a  judgment.*^*  In  an  action 
to  enforce  a  mechanic's  lien  on  defendant's  entire  property,  in 
which  several  interveners  claimed  liens  against  the  same,  and  one 
claimed  a  lien  against  a  portion  only,  a  decree  was  entered  fixing 
the  amount  due  each  claimant,  and  adjudging  that  each  have  a 
lien  against  the  property  described  in  his  complaint,  and  ordering 
the  entire  property  to  be  sold  to  satisfy  the  liens.  All  the  parties 
assented  to  the  decree,  and  no  motion  was  made  to  set  aside  the 
sale  thereunder.  It  was  held  that  the  sale  was  not  void  on  the 
ground  that  by  such  sale  the  person  claiming  a  lien  against  only  a 
portion  of  the  property  shared  in  the  proceeds  of  property  ovcar 
which  his  complaint  did  not  give  the  court  jurisdiction.*"  The 
fact  that  a  judgment  at  law  has  been  rendered  upon  an  account 

381  Power  V.  McCord,  36  lU.  214;  Martin  v.  Eversal,  Id.  222;  Ogle  v.  Mur- 
ray, 3  111.  App.  343;  Cronk  v.  Whlttaker,  1  E.  D.  Smith  (N.  Y.^WT;  Choteau 
V.  Thompson,  2  Ohio  St.  114. 

882  Winn  V.  Henderson,  63  G a.  365.   ' 

•  83  Bowman  v.  McLaughlin,  45  Miss.  461. 

884  Dingledine  v.  Hershman,  53  IlL  280. 

8  86  Hamilton  v.  Schwehr,  34  Md.  107.  It  has  however  been  said  in  Louisiana 
that  the  court  will  not  marshal  privileges  between  laborers,  factors,  and  lessors. 
Montijo  V.  Montljo,  37  La.  Ann.  703. 

886  staples  V.  Ryan,  62  Fed.  635. 
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secured  by  a  mechanic's  lien  does  not  give  such  lien  any  priority 
over  other  mechanics'  liens  on  the  same  property.^®^ 

Description  of  Property. 

§  660.  The  decree  or  judgment  should  describe  the  property  sub- 
ject to  the  lien,^^®  and  such  description  should  be  sufficiently  defi- 
nite to  enable  the  sheriff  or  other  officer  making  the  sale  to  identify 
the  property.*®^  But  it  is  no  ground  for  setting  aside  a  decree 
and  sale  by  a  bill  of  review  that  the  premises  are  not  so  described 
as  to  pass  title,  since  if  the  sale  passed  no  title  the  remedy  would 
be  by  ejectment.^ ®°  Under  proceedings  to  enforce  a  mechanic's  lien, 
a  description  of  the  land  as  contained  in  the  decree,  order  of  sale, 
and  the  sheriff*s  deed  as  "one  acre,  more  or  less,  lying  north  of 
and  adjoining  the  northwest  corner  of  S.'s  addition  to  the  village 
of  V.  B.,  in  the  county  of  L.,  state  of  I.,"  is  too  vague  and  indefinite 
to  pass  the  title  to  any  land.**®^  And  where  the  record  upon  ap- 
peal from  a  decree  awarding  a  mechanic*s  lien  shows  that  the  build- 
ing erected  was  only  100  feet  front,  and  was  upon  five  lots,  each 
25  feet  front,  but  it  does  not  appear  therefrom  whether  it  was 
erected  wholly  upon  four  of  the  lots,  or  upon  parts  of  some  of  the 
lots  and  all  of  the  others,  the  judgment  will  be  reversed  for  in- 
definiteness.^*^  But  a  mere  clerical  error  in  a  judgment  to  en- 
force a  mechanic's  lien,  in  which  the  word  "north"  was  used  in- 
stead of  "south,"  the  premises  being  otherwise  described  with  rea- 
sonable certainty,  has  been  held  not  to  vitiate  the  decree.**'  A 
judgment  foreclosing  a  mechanic's  lien,  which  describes  the  preni- 

887  Morris  Co.  Bank  v.  Rockaway  Manuf'g  Co.,  16  N.  J.  Eq.  1.50. 

8  88  Plummer  v.  Eckenrode,  50  Md.  225;  North  Star  Iron- Works  Co.  v.  Strong, 
21  N.  W.  740.  33  Minn.  1;  Leoontour  v.  Petei-s,  57  Mo.  App.  449;  McMillan  v. 
WlUianis,  13  S.  E.  7&4,  109  N.  C.  252;  Portones  t.  Badencch,  23  N.  E.  349,  132 
111.  377.     Contra,  Lee  v.  Cook.  2  Wyo.  312. 

389  Cole  V.  Association.  52  N.  W.  1086,  3  S.  D.  272;  Bradish  v.  James,  83  Mo. 
313;   Maxwell  v.  Koeritz,  35  111.  .\pp.  300. 

8»o  Gamble  v.  VoU,  15  Cal.  508. 

301  Munger  v.  Green,  20  Ind.  38. 

8»2  MaxweU  v.  Koeritz,  35  111.  App.  300. 

3*8  McCoy  v.  Quick,  30  Wis.  521.  The  decree  in  this  case  also  desoribed  the 
land  by  reference  to  a  recorded  deed. 
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Ises  as  ''lying  and  being  in  the  northeast  comer  of  section  32,  town- 
ship 2  south,  range  8  east  Black  Hills  meridian,  and  being  known 
as  the  'Fair  Association  Qrounds,'  one-fourth  mile  east  of  Hermosa, 
Custer  county,  Dak.,''  is  sufficiently  definite  to  identify  the  prop- 
erty and  pass  the  title  in  case  of  a  sale.'**  And  a  description  of 
the  property  in  a  decree  as  "the  mill,  the  water  right,  appurte- 
nances thereto,  the  mill  site,  and  a  convenient  space  around  said 
property,  of  one  acre  of  land,"  does  not  invalidate  the  decree  on 
collateral  attack.**'  Under  a  statute  allowing  iliens  in  certain 
cases  on  buildings  apai*t  from  the  land,  a  decree  foreclosing  a  lien 
on  "the  following  described  real  estate,  to  wit,  the  Kelson  House 
Building,  situated  on  lots  27  and  30,"  etc.,  is  sufficient  to  sustain  a 
lien  on  the  building,  but  not  on  the  land.^**  Under  a  statute  mak- 
ing subject  to  a  mechanic's  lien  on  a  building  the  land  on  which 
it  is  built,  together  with  so  much  as  may  be  required  for  the  con- 
venient use  and  occupation  thereof,  if  at  the  commencement  of  the 
work  or  of  furnishing  materials  for  the  building  the  land  belonged 
to  the  person  who  caused  the  building  to  be  constructed,  it  is  proper 
for  the  decree  to  determine  definitely  the  area-  of  the  land  to  be 
foreclosed,  where  the  lien  claim  merely  asserts  a  lien  in  general 
terms  on  the  property,  ''with  such  convenient  space  of  land  around 
the  same  as  may  be  required  for  the  convenient  use  and  ot'cupa- 
tion  thereof."  **^  But  a  decree  foreclosing  a  mechanic's  lien  is  not 
invalid  by  reason  of  the  failure  of  the  court  to  define  the  exact 
amount  of  land  necessary  to  the  use  of  the  building,  though  possibly 
in  such  case  no  land  would  pass  by  the  foreclosure  sale  except  that 
actually  covered  by  the  building.'**  And  where,  in  an  action  to 
foreclose  the  lien  of  a  material  man  on  a  building  and  land  ap- 
purtenant thereto,  the  complaint  recites  that  all,  the  land  is  neces- 
sary for  the  convenient  use  and  occupation  of  the  building,  and 
that  the  person  at  whose  instance  the  building  was  erected  was  at 
all  times  the  owner  of  the  property,  such  recitals  need  not  be  re- 

304  Cole  V.  Association,  52  N.  W.  1080,  3  S.  D.  272. 

so."'  Vantilburgh  v.  Black,  2  Mont.  377. 

3»e  Kansas  City  Hotel  Co.  v.  Saner,  65  Mo.  288. 

3  0  7  Tlbbetts  V.  Moore,  23  Cal.  212. 

808  sindlinger  v.  Kerkow,  22  Pac.  932,  82  Cal.  42. 
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peated  in  the  judj^ent  directing  the  sale  of  the  propertjr.'**  Since 
a  decree  can  only  affect  the  defendant's  interest  in  the  property, 
it  is  not  usually  necessary  for  the  decree  to  specify  the  estate  held 
by  the  defendant;  **•  but,  in  a  suit  to  enforce  a  lien  on  land  owned 
by  two  persons,  it  is  error  to  render  a  decree  for  a  lien  upon  the 
entire  estate  when  one  of  the  owners  is  not  a  party  to  the  suit.*®^ 
§  661.  The  decree  should  not  give  a  lien  on  more  land  than  is 
described  in  the  lien  claim  and  the  pleadings,*^*  but  it  may  in  some 
cases  give  a  lien  on  less.*®'  Thus,  it  is  held  in  some  states  that  a 
lien  claimant  who  has  filed  a  single  lien  claim  upon  several  pieces 
of  property  may  foreclose  on  one  piece  for  the  amount  due  on  it.*®* 
And  where  a  building  on  which  a  mechanic's  lien  is  claimed  is  situ- 
ated on  a  tract  of  land  containing  a  greater  area  than  that  upon 
which  a  lien  is  given  by  statute,  and  the  claim  of  lien  descriln's 
the  building  and  the  entire  tract  on  which  it  stands,  the  decree  may 
limit  the  lien  to  the  amount  of  land  specified  in  the  statute.*®* 
But  under  a  statute  giving  workmen  a  mechanic's  lien  uinm  the 
building  which  thej*  had  helped  to  erect,  "and  upon  the  interest  of 
the  owner  thereof  in  the  lot  of  land  upon  which  the  same  is  situ- 
ated," and  providing  that  the  court  may  order  all  or  part  of  th(»  lot 
sold,  a  lien  cannot,  at  the  option  of  the  holder  thereof,  be  estab- 
lished on  a  part  only  of  the  whole  lot,  since  that  would  prevent  the 
court  from  exeirisiug  its  discretion  in  regard  to  the  sale.*®*  Where 
the  verdict  gives  a  lien  on  both  land  and  building,  and  the  decree 
gives  a  lien  on  the  building  alone,  the  variance  cannot  be  objected 
to  by  the  defendant,  since  he  is  not  injured  thereby.*®^    It  is  held 

»»o  Dusy  V.  Pnidoni,  80  Pac.  796,  95  Cal.  646, 

400  Garrett  v.  Stevenson,  8  111.  2G1. 

401  SuoclKrass  v.  Ilollaud,  6  Colo.  596. 

402  Portones  v.  Badenoeh,  2:i  N.  E.  349,  132  111.  377;    Roberts  v.  Wllcoxson 
36  Ark.  355;    McCorniack  v.  Phillips,  :I4  N.  W.  39,  4  Dak.  506. 

408  MiUs  V.  Paul  (Tex.  CMv.  App.)  30  S.  W.  55S. 

404  Williams  v..  Judd-Wells  Co.  (Iowa)  59  N.  W.  271;   Edwards  v.  Edwards, 
24  Ohio  St.  402. 

40fi  North  Star  Iron-Works  Co.  v.  Stronj?,  21  N.  W.  740,  33  Minn.  1;  Bradlsli  v. 
James,  83  Mo.  313. 

400  Whalen  v.  Collins,  41  N.  E.  124.  164  Mass.  140. 

407  Sliai-iJe  V.  Spongier,  48  Miss.  3«R). 
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in  Indiana  tliat  where  the  claim  of  lien  correctly  states  the  number 
of  the  lot,  but  the  complaint  and  the  dc^cree  misstate  it,  the  decrtn 
may  be  amended  on  notice,*^*  but  that  where  the  claim  misstates 
the  number  the  decree  cannot  correct  the  error.*^"  Where  land 
ajraiust  which  a  lien  was  sou|;ht  was  described  in  the  petition  as 
'^surrounding  and  including''  the  building,  and  in  the  exhibit  as 
*'fifty  acres  fronting  on  Leon  creek,  in  a  square  shape,"  and  the 
description  in  the  judgment  was  "fifty  acres  of  land  surrounding 
the  building,  and  having  a  front  of  one  hundred  yards  on  the  east 
bank  of  Leon  creek,  and  running  back  between  parallel  lines  for 
quantity,-'  it  was  held  that,  the  descriptions  not  corresponding,  the 
judgment  should  be  reversed.*^® 

Time  for  BByment. 

§  662.  An  absolute  sale  to  satisfy  a  mechanic's  lien  should  not 
be  decreed.  There  should  be  an  order  that  the  property  be  sold  un- 
less the  amount  found  due  is  paid  within  a  time  fixed  by  the  de- 
cree.*^^  Under  statutes  that  do  not  provide  for  redemption  from 
such  sales,  the  time  fixed  for  payment  should  not  be  less  than  the 
lifetime  of  an  execution.*^^  The  time  should  be  proportioned  to  the 
amount  of  the  debt.  For  pajTiient  of  a  lien  of  |1,156,  six  months* 
time  has  been  held  not  unreasonable,***  while  for  a  lien  of  f  100  ten 
tla.As'  time  has  been  held  ample.*^^  But  under  statutes  allowing 
redemption  from  sales  in  mechanic's  lien  cases  it  is  not  necessary 
that  the  decree  for  the  sale  of  the  premises  should  give  any  ex- 
tended time  in  which  the  defendant  shall  pay  the  sum  found  to  be 
due.^'« 

408  Wiisson  v.  Beauchanip.  11  Ind.  18.       4o»  Lindley  v.  Cross,  31  Ind.  110. 
*io  Aclams  v.  CJook,  55  Tex.  161. 

411  Smith  V.  Shaffer,  46  Md.  57S;  Cairo  &  St.  L.  R.  Co.  v.  Cauble,  4  lU.  App. 
133. 

412  Moore  v.  Bracken,  27  111.  23;  Link  v.  Iron  Works,  24  lU.  551;  Kimsey  v. 
Thomas,  28  111.  502;  Bush  v.  Connelly,  33  111.  447;  MHls  v.  Heeney.  35  III.  173; 
James  v.  Hambleton,  42  IH.  308;  Clear  Creek,  Colorado,  Gold  &  Silver  Miu.  Co. 
V.  Root,  1  Colo.  374. 

4i»  Strawn  v.  Cojiswell.  28  111.  457. 

414  Morgan  v.  Chappie,  10  Kan.  1(».        4ie  Fi-elhroth  v.  Maun,  70  Ih.  523. 
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Provisions  as  to  Mortgagees. 

§  663.  A  decree  to  enforce  a  mechanic's  lien  on  premises  incum- 
bered by  mortgage  and  other  liens,  some  prior  and  some  junior, 
should  declare  the  order  in  which  the  several  Hens  attach;***  and 
under  a  statute  giving  the  mechanic  a  lien  superior  to  a  prior  mort- 
gage as  to  the  improvements,  and  second  as  to  the  land,  the  court 
must  find  the  value  of  the  land  and  of  the  improvements  separately, 
so  that  each  creditor  may  have  his  debt  satisfied  out  of  the  fund  upon 
which  he  has  a  first  lien,  and  if  that  should  be  insufficient  then  he  can 
resort  to  the  residue  out  of  any  surplus  of  the  other  fund  which 
might  remain  after  satisfying  the  prior  lien  thereon.**^  So  where 
the  court  found  the  value  of  the  building,  but  not  of  the  lot  on 
which  it  stood,  and  instead  of  determining  the  proportion  of  the 
proceeds  of  the  sale  to  which  previous  incumbrancers  and  the  peti- 
tioner were  entitled,  as  required  by  such  statute,  decreed  a  sale  of 
the  premiftcft,  and  that  the  petitioner  should  be  first  paid  from  the 
proceeds  of  the  sale,  it  was  held  that  the  decree  was  erroneous.*** 
But,  if  the  land  is  decreed  to  be  sold  subject  to  a  prior  incum- 
brance, it  is  unnecessary  to  find  the  separate  value  of  the  land  and 
the  improvements.**'  And  unless  the  prior  ii\pumbrancer  is  a 
party  to  the  suit  the  foreclosure  must  be  made  subject  to  his  in- 
cimibrance.**^  Under  a  statute  giving  preference  to ^  mechanics* 
liens  over  mortgages,  so  far  as  buildings  are  conceraed,  and  allow- 
ing them  to  be  sold  separately  from  the  land,  and  removed  by  the 
purchaser,  it  is  not  conii)etent  for  the  decree  to  provide  that  the 

416  Croskey  v.  Corey,  48  111.  442;  Croskey  v.  MnniifaoturlBg  Co.,  48  111.  481; 
r.unt  V.  Stephens,  75  lU.  r»07.  It  lins  been  lieUl  in  Missouri  that,  while  a  suit 
to  enforce  a  me<*hanic'8  lien  is  not  tlie  proi)er  pi-oceedlng  to  adjust  the  priority 
of  mortj;n)c:e  and  niochanlcs'  liens,  yet,  when  the  question  of  priority  is  ne(!ts- 
sarily  Incident  to  the  suit,  the  court  will  pass  upon  it.  Dug:an  v.  8eott.  .37  Mo. 
A  pp.  6H3.  It  had  previously  In^en  held  in  that  .state  that  in  an  action  to  enforce 
a  mechanic's  lien  the  coin^  cannot  settle  the  question  of  priority  between  such 
lien  and  a  mortgage.     Steininger  v.  Raenian,  28  Mo.  App.  594. 

*iT  North  Presbyterian  Church  of  Chicago  v.  Jevne,  32  111.  214;  Croskey  v. 
Manufacturing  Co.,  48  111.  481;  Howett  v.  Selby,  54  111.  151;  Miller  v.  Ticknor, 
7  111.  App.  .393. 

*i«  Grundels  v.  Haitwell,  90  111.  324. 

iit  Portoues  V.  Holmes.  33  111.  App.  312.    420  Smith  v.  Shaffer,  46  Md.  .573. 
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realty  should  be  sold,  and  the  proceeds  distributed,  in  a  certain 
proportion,  between  the  mortgagee  and  the  holder  of  a  mechanic's 
lien  upon  a  structure  erected  on  the  land  covered  by  tlie  mort- 
gage/" 

§  664.  TVTiere  there  is  a  mortgage  subsequent  to  the  mechanic's 
lien,  the  decree  should  direct  that  the  mortgage  be  paid  out  of  the 
sui7)lns  proceeds  of  the  sale;  *^'  and  where  there  is  a  prior  mort- 
gage, which  is  superior  to  the  lien,  the  decree  should  direct  that 
such  mortgage  be  first  satisfied  out  of  the  proceeds  of  the  sale.*-* 
In  case  of  mechanics^  liens,  some  of  which  are  superior  to  a  mort- 
gag*^  and  also  to  the  other  liens,  and  the  rest  of  which  are  inferior 
to  the  mortgage,  the  decree  should  provide  that  the  prior  claimants 
Hhould  be  paid  as  if  there  were  no  mortgage,  and  that  the  residue 
of  the  proceeds  be  applied  first  to  paying  the  mortgage,  and  then 
to  paying  the  inferior  liens  pro  rata.*^*  But  under  a  statute  which 
provides  that  the  proceeds  of  sale  shall  be  distributed  among  all 
the  lien  claimants  ratably,  without  priority  among  themselves,  it 
has  been  held  that  when  a  mortgage  lien  intervenes  which  is  sub- 
s(*quent  to  some  of  the  liens  under  the  statute,  but  prior  to  others, 
th(^  proper  method  of  distributing  the  proceeds  of  the  sale  of  the 
l)r(*mises  is  first  to  set  aside  as  applicable  to  the  payment  of  stat- 
utory liens  a  sutn  equal  to  the  amount  of  the  liens  prior  to  the 
morigage,  next  out  of  the  remainder  pay  the  mortgage,  and  then 
api)ly  what  is  left,  if  anything,  together  with  what  was  first  set 
aside  for  that  pu  impose,  ratably  among  all  the  lien  claimants,  with- 
out any  priority  among  themselves.**"  It  has  been  held  in  Mon- 
tana that  a  decree  finding  that  a  mortgage  which  erroneously  de- 

• 
4  21  Brodt  V.  Rohkar,  48  Iowa.  36.       422  Rogers  v.  PoweU,  1  111.  App.  631. 

423  Close  v.  Hunt,  8  Blackf.  (Ind.)  254;   Trotii  v.  Hunt,  Id.  580. 

42  4  choteau  v.  Thompson,  2  Ohio  St.  114. 

4  2eFinhiy8on  v.  Crooks,  49  N.  W.  3U8,  47  Minn.  74.  The  lien  of  an  unre- 
ccrded  mortgn^e  being  superior  to  mechanics'  liens  under  a  subsequent  con- 
tract, but  inferior  to  the  lien  of  a  duly-recorded  second  mortgage,  and  the  second 
mortgage  lieing  inferior  to  the  mechanics'  liens  where  the  building  was  com- 
menced before  the  mortgage  was  given,  the  proceeds  of  the  property  should  be 
distril)uted  by  il)  taking  out  tlie  amount  of  the  senior  mortgage,  and  applying 
it  to  the  second  mortgage,  and  applying  the  balance  of  this  amount  on  the 
senior  mortgage,  and  (2)  applying  the  rest  of  the  proceeds  on  the  mechanics* 
liens,  and  the  balance  on  what  remains  due  on  the  senior  mortgage.     Malm- 
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siTibed  the  premises  intended  to  be  covered  thereby  took  piveedence 
of  a  mechanic's  lien  subsequently  arising  will  not  be  disturbed  when, 
80  far  as  appears,  the  error  in  description  mu6t  have  been  palpable 
to  any  one  furnishing  labor  and  materials  on  the  property,  and  there 
is  nothing  to  show  that  the  finding  was  not  based  on  evidence  of 
actual  knowledge  by  the  lienors  as  to  the  property  intended  to  be 
covered  by  the  mortgage.*^* 

Directions  as  to  Execution  and  Sale. 

§  605.  The  decree  should  also  contain  explicit  directions'  as  to  its 
execution  by  sale  of  the  property  chargeable  with  the  lien.  Some 
of  these  directions,  as  those  in  regard  to  time  of  pa\Tnent  and  in 
rc^gard  to  payment  of  mortgages,  have  already  been  considered. 
Where  the  defendant  is  the  owner  in  fee  simple,  and  no  third  per- 
sons are  interested  in  the  title,  a  decree  directing  the  sale  of  the 
land  itself  is  not  reversibly  erroneous;**^  but  the  proper  form  is 
to  direct  a  sale  of  the  defendant's  right,  title,  and  intei-est  in  the 
land."**  Under  a  statute  making  only  the  interest  of  the  person 
(tausing  the  building  to  be  erected,  or  materials  to  be  furnished,  sub- 
ject to  the  lien  therefor,  it  is  error  to  decree  a  sale  of  the  whole 
property  under  a  lien  for  materials  furnished  to  one  in  possession  un- 
der a  contract  of  purchase,  without  ordering  payment  of  the  unpaid 
purchase  price.**®  And  it  is  sufficient,  so  far  as  the  defendants  are 
concerned,  to  direct  a  sale  of  the  vendee's  interest.*"®  Where  the 
lien  accrued  under  a  contract  with  the  tenant,  and  only  affects  his 
leasehold  estate,  it  is  error  to  direct  a  sale  of  the  fee.**^  And  where 
a  lessee  of  land,  whose  estate  only  is  sought  to  be  subjected  to  a  me- 
chanic's lien,  surrenders  his  estate  to  the  owner  of  the  fee,  a  decree 

givn  v.  Phluney,  52  N.  W.  915,  50  Minn.  457;    MlUer  v.  Stoddard,  56  N.  W.  131. 
54  Minn.  486. 
*««  Grand  Oi)era  House  Co.  v.  Maguire,  37  Pac.  007,  14  Mont.  558. 

427  McComiack  v.  PhillipB,  34  N.  W.  39,  4  Dak.  506;  Schmidt  y.  Gilson,  14 
Wis.  514. 

428  Kidder  v.  Alioltz,  36  IH.  478;  Hauptman  v.  Catlln,  20  N.  Y.  247;  Smith  v. 
Corey,  3  E.  D.  Smith  (N.  Y.)  642;  Dewey  v.  Fitield.  2  Wis.  73;  Dean  v. 
Wheeler,  Id.  224;   Du  Bay  y.  UUne,  6  Wis.  588. 

429  Bremen  v.  Foreman,  25  Pac.  539,  1  Ariz.  413. 

430  Kidder  y.  Aholtz,  36  111.  47&  4>i  Judson  v.  Stephens,  75  lU.  255. 
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establlHhing  the  lien  may  properly  order  that  in  default  of  the  pay- 
ment of  the  amount  of  the  lien  by  the  lessee  or  the  owner,  to  whom 
he  has  surrendered,  the  interest  of  all  the  parties  th^ein  be  sold, 
since  such  a  decree  would  be  construed  as  applying  to  the  interest 
of  the  parties  in  the  leasehold  estate,  including  the  improvements  for 
which  the  lien  is  established.*^^ 

§  666.  In  a  proceeding  to  enforce  a  mechanic's  lien  for  labor  and 
materials  furnished  in  the  erection  of  five  separate  houses  on  sep- 
arate lots,  at  a  gross  price,  the  decree  may  properly  provide  that 
the  houses  be  sold  separately/ ^^  But  where  the  law  gives  the  ma- 
terial ma'n  a  specific  lien  upon  a  certain  plant,  and  the  plant  and 
franchise,  being  that  of  a  water  company,  cannot  be  separated  by 
judicial  sale,  because  of  their  peculiar  public  use,  a  court  of  equity 
has  power  to  decree  the  sale  of  both  plant  and  franchise  in  satis- 
faction of  the  lien.*"**  Under  a  statute  pro\iding  that  any  person  en- 
forcing a  mechanic's  lien  may  have  the  building  or  improvement  sold, 
and  the  purchaser  may  remove  the  same,  the  fact  that  the  decree 
foreclosing  the  lien  made  no  provision  for  the  removal  of  the  build- 
ing does  not  affect  the  right  of  removal.*^*  And  where,  under  such 
a  statute,  a  decree  was  made  for  the  sale  of  the  building  as  personal 
estate,  but  a  mortgagee  of  the  land  was  to  have  one  year  in  which  to 
redeem,  and  the  purchaser  was  not  to  remove  the  building  until  the 
end  of  that  time,  it  was  held  that  the  owner  could  not  object  that 
the  purchaser  was  to  have  immediate  possession  of  the  building,  the 
only  interference  with  the  possession  of  the  owner  for  the  year  al- 
lowed for  redemption  being  as  to  the  part  of  the  lot  on  which  the 
building  was  situated.*'®  But  a  statute  which  merelj-  declares  that, 
if  any  part  of  the  premises  can  be  separated  and  sold  without  dam- 
age to  the  whole,  the  court  may  order  a  sale  of  that  part,  does  not 
justify  the  sale  of  a  church  edifice  without  the  land  on  which  it 

*32  Dobschuetz  v.  Homday,  82  lU.  37L 

433  Major  V.  Comns,  11  111.  App.  658. 

434  Oconto  Water  Co.  v.  National  Foundrj-  &  Pipe  Works,  7  C.  C,  A.  603,  59 
Fed.  19,  atnrmlng  52  Fed.  43. 

*3 5  Grand  Oponi  House  Co.  v.  Masruire,  37  Pac,  607,  14  Mont.  558.  If  the 
defendant  owns  lx)th  land  and  building,  and  there  is  no  prior  lien  on  the  land, 
both  should  be  ordered  sold  together.     Etorly  v.  Burt,  28  N.  W,  35,  68  Iowa,  716. 

48«  Luce  V.  Curtis,  42  N.  W.  ru:{,  77  Iowa,  347. 
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stands,  since  such  a  sale  could  not  be  made  without  injury  to  the 
property.* '^ 

§  607.  It  has  been  held  in  New  York  that  a  referee  to  sell  and 
make  report  of  any  deficiency  may  be  appointed,  just  as  is  al- 
lowable in  foreclosure  of  a  mortgage.***  But  in  Wisconsin,  under 
a  statute  declaring  that  "execution  may  issue  and  be  levied,  upon  the 
premises  subject  to  such  lien,  and  sale  thereof  be  made  in  the  man- 
ner prescribed  by  law  in  ordinary  cases,"  it  is  held  proper  to  insert 
in  the  judgment  a  chiuse  forbidding  a  sale  without  issuing  an  exe- 
cution, although  mortgage  foreclosures  require  no  execution.*^®  It 
is  not  indispensable  that  a  decree  of  sale  should  determine  to  whom 
the  surplus,  if  any,  should  be  paid,  since  if  there  is  a  surplus  it 
would  still  be  under  the  control  of  the  court,  to  be  disposed  of  by 
further  order;**"  but  it  is  proper  that  the  decree  should  provide 
for  distribution  of  any  possible  surplus,  even  though  there  is  evi- 
dence that  the  property  will  not  sell  for  enough  to  pay  off  the  lien.**^ 
In  a  suit  against  husband  and  wife  to  foreclose  a  lien  on  the  wife*s 
land,  it  is  error  to  order  the  surplus  to  be  paid  to  the  husband.** = 
Under  a  statute  declaring  that  property  subject  to  mechanics'  liens 
may  be  sold  within  the  time  pi'ovided  for  sales  on  execution,  it  is 
error  to  decree  a  sale  in  a  shorter  time,*** 

Void  and  Voidable  Judgments. 

§  668.  Where  the  record  affirmatively  shows  that  there  was  no 
service  of  summons,  either  actual  or  constructive,  a  decree  declar- 
ing a  lien  is  void  for  want  of  jurisdiction,  and  may  be  enjoined.*** 
Ho,  too,  a  judgment  for  an  account,  of  which  some  items  are  lien- 
able  and  others  not,  is  void  in  toto  as  a  lien  judgment.***    And  a 

437  North  Presbyterian  Clnircli  v.  Jevne,  32  lU.  214. 

438  Gauhn  v.  MiUs,  2  Abb.  N.  C.  (N.  Y.)  114. 
43»  Bailey  v.  Hull,  11  WIb.  281). 

440  Kelley  v.  Chapman,  13  lU.  KJO. 

441  Phoenix  Mut.  Life  Ins.  Co.  v.  Batchen,  6  111.  App.  621. 
44  2  Woodbum  v.  Gifford,  66  111.  285. 

448  San  Juan  &  St.  Ix)ui8  Mining  &  Smelting  Co.  v.  Finch,  6  Colo.  214. 
444  San  Juan  &  St.  Louis  Mining  &  Smelting  Co.  v.  Finch,  6  Colo.  214. 
44  0  First  Nat  Bank  of  Salem  v.  Redman,  57  Me.  405;    Moi^se  v.  Dole,  73  Me. 
351. 
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deei'ee  in  favor  of  subcontractors  for  a  mechanic's  lien,  which  is 
against  the  owner  of  the  property  alone, — the  original  contractor 
being  a  party  to  the  suit  and  duly  served,  and  not  being  in  any  way 
dismissed  from  the  case,  and  there  being  no  finding  of  any  kind 
as  to  him, — is  erroneous,  under  a  statute  requiring  subcontractors' 
.  Huits  to  be  against  both  owner  and  contractor.***  Where,  in  an  ac- 
tion to  enforce  a  mechanic's  lien,  a  decree  is  rendered  enforcing  the 
lien,  and  also  embracing  a  pereonal  judgment  against  defendant, 
plaintiff  may  voluntarily  relinquish  the  right  to  enforce  the  lien, 
owing  to  the  invalidity'  of  the  decree  in  that  respect,  and  still  en- 
force the  personal  judgment.**^  Where,  by  mistake  of  the  clerk,  a 
judgment  foreclosing  a  mechanic's  lien  is  entered  up  as  a  general 
judgment,  and  the  mistake  is  not  discovered  till  after  the  property 
has  been  sold  to  foreclose  a  mortgage,  equity  will  relieve  from  the 
mistake.**®  In  Washington,  where  there  can  be  no  personal  judg- 
ment in  the  {ibsence  of  a  lien,  it  has  been  held  that  a  personal  judg- 
ment against  a  contractor  for  materials  furnished  to  him,  rendered 
ill  a  suit  to  foreclose  a  mechanic's  lien,  is  not  void,  though  erroneous, 
if  it  adjudges  that  there  is  no  lien.*** 

Judgment  for  Defendant. 

§  669.  A  judgment  for  the  defendant  in  a  mechanic's  lien  suit 
is  usually  a  mere  dismissal  of  the  suit,  with  costs.  In  Pennsylvania 
a  set-off  for  deficient  work  and  materials,  while  good  as  a  defense, 
will  not  authorize  a  judgment  for  the  defendant  for  a  balance  in 
his  favor.*^**  But  where  the  statute  allows  a  subcontractor  to  make 
the  original  contractor  a  party  defendant,  and  to  obtain  personal 
judgment  against  him,  the  contractor  may  set  up  a  counterclaim  in 
excess  of  the  lien  debt,  and  obtain  judgment  for  the  balance  in  his 
favor.***^  And  in  a  suit  to  foreclose  a  mechanic's  lien  a  defendant 
cannot  obtain  personal  judgment  against  another  defendant  who 
was  made  a  part}'  defendant  on  the  allegation  that  he  was  in  pos- 

**6  Culver  V.  ElweU,  73  lU.  536. 

**7  Finch  V.  Turner  (Colo.  Sup.)  40  Pac.  565. 

**8  Kline  V.  Cutter,  34  N.  J.  Eq.  329. 
i  4  40  Littell  V.  Miller,  36  Pac.  492,  8  Wash.  566. 

460  Bayne  v.  Gaylord,  3  Watts  (Pa.)  301. 
i  4«i  Grogan  v.  Raphael,  6  Abb.  Prac.  (N.  Y.)  306. 

(698) 


Oh.    16)  SLIT   TO    FORECLOSE    LIEN.  §   670 

se^Bion  of  the  premises  and  claiming  by  purchase.^  °^  Where  it  isr 
shown  at  the  trial  that  plaintiff  has  received  a  note  for  his  account, 
that  he  has  negotiated  the  note,  and  that  the  indorsee  has  obtained 
judgment  thereon,  a  judgment  for  the  defendant,  and  not  a  mere 
nonsuit,  is  proper.**' 

Effect  of  Judgment. 

§  670.  A  decree  foreclosing  a  mechanic's  lien  is  a  conclusive  de- 
tennination  of  the  rights  of  the  parties,*"*  but  it  does  not  con- 
clude persons  who  are  neither  parties  nor  privies.***^  Thus,  if  one 
in  actual  possession  under  an  unrecorded  deed  at  the  beginning  of 
an  action  to  enforce  a  mechanic's  lien  is  not  made  a  party  thereto, 
he  is  not  affected  by  the  decree  rendered  therein.****  So,  too,  a  mar- 
ried woman  who  is  not  a  party  is  not  bound  by  the  decree,  though 
her  husband  is  a  party  and  defends  the  suit  without  her  knowledge 

*52  Loilug  Y.  Flora.  24  Ark.  151. 

4C3  Teaz  v.  Ohrystie,  2  E.  D.  Smith  (N.  Y.)  635. 

45^  HaU  v.  Spaulding,  40  N.  J.  Law,  166;  Weaver  v.  Lutz»  102  Pa.  St.  5^3; 
^U'i\i\\i  V.  Oil  Co.,  24  Atl,  161,  163,  149  Pa.  St.  139;  Hardwk-k  v.  Food  Co..  28 
N.  Y.  Supp.  108G,  78  Hun,  52;  Plcot  v.  Slgniapo,  27  Mo.  125:  Krey  v.  Husa- 
inatiii.  21  Mo.  App.  343;  McFall  y.  DeiTii>8ey,  43  Mo.  App.  369;  Midland  R. 
Co.  V.  Wilcox,  23  N.  E.  506,  122  Ind.  84;  Wood  v.  Rawlings,  76  lU.  200; 
IJreoiiui)  V.  Cro4)lv8.  50  Ind.  410;   Brooks  v.  Railway  Co.,  101  U.  S.  443. 

455  Whitney  v.  Higgins,  10  Cal.  547;  Horn  v.  Jones,  28  Cal.  194;  March  ▼. 
MfKoy,  56  Cal.  85;  Stroupper  v.  McCauley,  45  Ga.  74;  WiUiams  v.  Chap- 
man, 17  lU.  423;  Clark  v.  Moore,  64  IH.  273;  Diinphy  v.  Riddle,  86  lU.  28; 
Franklin  Sav.  Bank  v.  Taylor,  23  N.  E.  397,  131  lU.  376;  Cuppy  v.  O'Shaiigh- 
nessy,  78  Ind.  245;  Jones  y.  Hart  sock,  42  Iowa,  147;  McKlni  y.  Mason,  3  Md. 
Ch.  186;  Talbot  y.  Barager,  34  N.  W.  23,  37  Minn.  208;  Corser  y.  Kindred,  42 
X.  W.  2$>7.  40  Minn.  467;  Bowman  v.  McLaughlin.  45  Miss.  461;  Picot  v.  Slg- 
niago,  27  Mo.  125;  Helm  v.  Vogel,  69  Mo.  529;  Hicks  y.  Scofield,  25  S.  W.  755, 
121  Mo.  ;^1;  RusseU  v.  Grant,  26  S.  W.  958.  122  Mo.  161;  Monroe  y.  Hanson 
(Xeb.)  66  N.  W.  12;  Smedley  y.  Conaway,  5  Clark,  417;  Lampson  v.  Bowen, 
41  Wis.  484;  Bank  of  Montreal  v.  Haffner,  10  Gut.  App.  599.  But  It  has  been 
held  in  Colorado,  under  a  statute  requiring  notice  of  suit  to  be  published,  and 
declaring  that  ''aU  liens  not  exhibited  and  proyed  shall  be  deemed  to  be  waived 
in  favor  of  those  which  are  so  exhibited,"  that  a  decree  rendered  after  such 
publication  concludes  lien  claimants  who  are  not  made  imrtles  or  served  with 
process.  Decker  y.  Myles,  4  Colo.  558.  The  liens  referi-ed  to  In  such  a  statute 
^re  only  mechanics'  liens.     Whitney  y.  Higgins,  10  Cal.  547. 

456  Monroe  y.  Hanson  (Neb.)  66  N.  W.  12. 
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or  consent.*'^  And  where  several  judp:ments  enforcing  different 
liens  are  entered  in  the  same  snit  each  judgment  binds  only  the  par- 
ties to  that  particular  judgment,  and  does  not  affect  those  who  are 
parties  to  the  suit  but  not  to  the  judgment.*'*®  A  decree  enforcing 
a  meclianic's  lien,  but  making  it  subject  to  another  incumbrance,  es- 
tops the  lienor  from  asserting  in  another  suit  that  his  lien  is  su- 
perior to  such  incumbrance.*'**  A  purchaser  or  mortgagee  of  land 
subject  to  a  judgment  foreclosing  a  mechanic's  lien  cannot  dispute 
the  validity  of  the  judgment.*®^  It  has  been  held  that  a  judgment 
confessed  upon  a  mechanic's  lien  is  not  conclusive  as  against  other 
incumbrancers,**^^  that  a  judgment  by  default  for  the  entire  con- 
tract price  is  no  bar  to  a  suit  by  the  defendant  to  recover  pay- 
ments which  should  have  been  credited  on  the  debt,***  and  that,  after 
judgment  by  default,  terre  tenants  who  allege  a  good  defense  should 
be  allowed  to  defend,  tmd  the  judgment  opened  for  that  purpose.*** 
A  judgment  establishing  a  mechanic's  lien  for  material  furnished  a 
contractor  in  a  proceeding  to  which  the  contractor  was  a  party  is 
conclusive  on  the  contractor  and  his  bondsmen  in  an  action  on  a 
bond  given  by  him,  conditioned  that  he  would  not  allow  mechanics' 
liens  to  be  filed  against  the  property.***  But  if  the  contractor  was 
not  a  party  to  the  proceeding,  such  judgment,  although  evidence  as 
to  the  amount  of  the  lien,  is  not  conclusive  as  against  the  sureties.**^ 
A  judgment  giving  a  plaintiff  a  lien  as  subcontractor  is  conclusive 

4  67  Franklin  Sav.  Bank  v.  Taylor.  23  N.  E.  397,  i:U  HI.  376. 

4  68  Bowman  v.  McLaughlin,  45  Miss.  461. 

4 so  Wood  V.  RawUngs,  70  lU.  206;    Greenup  v.  Crooks,  TiO  Ind.  410. 

460  llendriekson  v.  Nort-i-ass,  10  N.  J.  Kq.  417;  Jacobus  v.  Insurance  Co..  27 
N.  J.  Eq.  604.  But  it  lias  been  held  in  Tennessee  that  a  bona  fide  pun»haser 
of  land  may  defeat  a  lien  claim  of  a  creditor  of  the  vendor  in  judjnneut.  by 
showing  that  tlie  debt  had  lieen  paid  l)efore  the  sole  and  judjruient.  and  that 
the  lien  was  lost  by  a  failui-e  to  register  the  judgment.  Montgomery  v.  Rich, 
3  Tenn.  Ch.  660. 

4  01  Field  V.  OberteufTer,  2  Phila.  (Pa.)  271. 

46  2  Smith  V.  Weeks,  26  Barb.  (N.  Y.)  4t>3. 

463  Early  v.  Albertson,  2  Wkly.  Notes  Cas.  300. 

464  picot  V.  Siguiago,  27  Mo.  125;  McFall  v.  Demi^sey,  43  Mo.  App.  3G9; 
Oberbeck  v.  Mayer,  59  Mo.  App.  289.  It  had  previously  been  held  that  such 
a  judgment  was  only  prima  facie  evidence  of  the  lieu  as  against  the  sureties. 
I^  Fayette  Mut.  Build'g  Ass'n  v.  KleinhoflFer,  40  Mo.  App.  389,  400. 

466  pioot  V.  Signiago,  27  Mo.  125. 
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against  him  upon  an  attempt  by  him  to  show  in  a  subsequent  suit 
that  he  was  an  on^^nal  contractor.* ••  A  decree  enforcing  a  me- 
chanic's lien  is,  as  against  a  mortgagee  whose  mortgage  was  executed 
before  rendition  of  the  decree,  and  who  was  not  a  party  to  the  suit, 
incomi)etent  to  prove  the  existence  of  a  lien  prior  to  the  date  of  the 
decree. '^^^ 

§  671.  A  judgment  dismissing  a  mechanic's  lien  suit  because  pre- 
maturely begun  is  no  bar  to  a  second  suit  to  enforce  the  same  lien 
if  begun  in  ajit  time;**®  and  a  decree  denying  a  mechanic's  lien 
is  not,  in  the  absence  of  any  showing  of  the  grounds  on  which  it 
is  based,  a  bar  to  an  action  of  assumpsit  for  the  same  debt.**'  A 
voluntary  nonsuit  in  an  action  of  scire  facias  upon  a  mechanic's  lien 
does  not  bar  the  issuance  of  a  second  writ  of  scire  facias  upon  the 
same  lien.*^*  But  undtn*  a  statute  which  declan^s  that  a  transcript 
of  every  judgment  in  lien  cases  shall  be  furnished  the  successful 
party,  who  may  file  the  same  with  the  county  clerk,  who  shall,  when 
the  judgment  is  against  the  claimant,  enter  'TMscharged"  against 
the  claim,  upon  the  docket,  a  judgment  of  nonsuit  bars  a  second 
action  to  enforce  the  lien,  leaving  the  claimant  to  his  personal  rem- 
edy.*** Where  a  plaintiff  suing  to  enforce  a  mechanic's  lien  upon 
an  entire  contract  withdraw*s  one  item  of  his  account,  and  obtains 
judgment  enforcing  his  lien  for  the  residue  of  his  account,  he  m 
barred  from  suing  in  assumpsit  on  the  omitted  item,*^^  and  a  judg- 
ment obtained  under  the  Delaware  lien  law  is  a  bar  to  the  recovery 
of  any  other  judgment  for  the  siime  cause  of  action.*^' 

§  672.  A  judgment  enforcing  a  mechanic's  lien  does  not  create 
the  lien.     It  merely  detennines  and  establishes  it.*^*     The  judg- 

4C0  Toope  V.  PrigRe,  7  Daly  (N.  Y.)  208. 

4«T  Coraer  v.  Kindred,  42  N.  W.  21)7.  40  Miuu.  407;  Ilenkle  v.  Aldrich,  42  N. 
W.  2d8,  40  Minn.  4i». 

4««  Seaton  v.  Illxon,  12  Pac.  22,  35  Kan,  (kKl:  Foster  v.  The  Richard  Bus- 
teed,  100  Mans.  409.  The  latter  ^viih  a  suit  to  enforce  a  lien  on  a  vessel,  but  the 
principle  is  the  same. 

409  Geaiy  v.  Bungs,  27  N.  E.  4G2,  13S  111.  77. 

4  70  Berirer  v.  l^mg.  31  Lej?.  Int.  373. 

471  Sullivan  v.  Bi-ewster,  1  K.  D.  Smith  (N.  Y.)  681. 

472  Smedly  v.  Tucker,  3  Phila.  (Pa.)  259. 
4T3  Capelle  v.  Baker.  3  Houst.  (Del.)  344. 

474  Clark  Y.  Moore,  04  111.  271);    Cuniiniug  v.  Wrlplit,  72  Ga.  707. 
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ment  relates  back  to  the  time  the  lien  accrued,*^*  but,  if  it  nowhere 
appears  in  the  judgment  roll  when  the  liens  attached  to  the  build- 
ing, the  judgment  will  operate  as  a  li^i  upon  the  premises  from  the 
time  it  was  docketed.*^®  The  title  of  building  contractors  to  ma- 
terials left  on  the  premises  on  their  abandoning  the  contract  be- 
cause of  the  owner's  breach  thereof  is  not  divested  by  a  judgment 
in  their  faTor  assuming  to  give  them  a  lien  on  such  materials  in  an 
action  in  which,  though  they  asserted  a  lien  thereon,  they  did  not 
claim  judgment  for  the  price  or  value  of  the  materials,  but  only  for 
damages  for  the  loss  they  were  put  to  in  purchasing  them,  such  prop- 
erty not  being  subject  to  such  lien.*^^  Under  a  statute  declaring  the 
lien  waived  unless  the  claimant  brings  suit  within  90  days,  and  al- 
lowing all  claimants  to  come  into  the  first  suit  brought,  a  lien  claim- 
ant who  has  begun  a  suit  to  enforce  his  lien  can  maintain  such  suit 
after  a  judgment  rendered  for  the  defendant  in  another  suit  to  en- 
force another  man's  lien,  although  such  other  suit  was  the  first  one 
begun,  and  although  said  claimant  was  served  with  notice  therein.*"* 
The  foreclosui'e  of  a  mechanic's  lien,  prior  in  time,  but  limited  to 
the  building,  will  not  divest  a  subsequent  mechanic's  lien  upon  the 
land,  the  two  liens  attaching  on  dififerent  properties.*^'  A  decree  of 
sale  in  a  court  of  chancery,  under  a  builder's  lien,  does  not  invest 
the  complainant  with  a  right  of  entry,  nor  invest  him  with  the  legal 
title.*®**  In  a  suit  by  a  purchaser  of  land  to  set  aside  a  mechanic's 
lien  judgment  as  a  cloud  on  the  title,  extrinsic  proof  is  not  ad- 
missible to  sustain  the  judgment.  Its  validity  must  be  determined 
by  inspection  of  the  record.**^  That  a  judgment  foreclosing  a  me- 
chanic's lien  may  be  unauthorized  in  so  far  as  it  undertakes  to  ad- 

4T6  AHen  v.  Sales.  56  Mo.  28. 

47 «  Kendall  v.  McFarland,  4  Or.  292.  And  It  has  been  held  In  Pennsylvania 
that,  in  a  contest  between  different  lien  claimants  as  to  distribution  of  the  pro- 
ceeds of  a  sheriff's  sale,  a  judgment  in  scire  facias  on  a  mechanic's  lien  is  not 
even  prima  facie  evidence  that  the  claim  was  filed  within  six  months  after 
completion  of  the  work,  so  as  to  make  it  relate  back  to  the  commencement  of  the 
building.     Norris'  Appeal,  30  Pa.  St.  122. 

♦7  7  Porter  &  Blair  Hardware  Co.  ▼.  Lee,  17  South.  216,  105  Ala.  aOl. 

47  8  Sexton  V.  Weaver,  6  N.  E.  367,  141  Mass.  273. 

47  9  Clark  V.  Parker,  12  N.  W.  553,  58  Iowa,  509. 

4 so  Merchants'  Ins.  Co.  v.  Mazange,  22  Ala,  168. 

481  Raymond  v.  Post,  25  N.  J.  Eq.  447. 
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judge  the  sureties  on  the  bond  given  to  discharge  the  lien  liable  in 
an  action  on  the  bond,  thereafter  to  be  instituted,  though  not  par- 
ties to  the  foreclosure,  cannot  prejudice  the  owner  of  the  property;  *** 
and,  after  the  term  at  which  a  judgment  establishing  such  a  lien 
has  been  rendered,  the  judgment  cannot  be  set  aside  because  of  a 
defective  service  of  the  notice.*** 

Costs. 

§  673.  In  suits  to  foreclose  mechanics'  liens,  as  in  other  actions^ 
the  successful  partj'  is  usually  entitled  to  recover  costs.***  It  has- 
been  said  that,  a  suit  to  foreclose  such  a  lien  being  an  equitable 
suit,  costs  go  afi  in  other  equitable  suits.***  But  under  a  statute 
declaring  that  costs,  as  between  lien  claimants  and  the  person  against 
whom  the  lien  is  sought  to  be  enforced,  shall  abide  the  event  of  the 
suit,  a  lien  claimant  whose  lien  is  established  has  a  right  to  recover 
liis  costs.  The  rule  governing  costs  in  chancery  proceedings  does 
not  apply,  being  controlled  by  the  statute.***  In  some  states  plain- 
tiffs in  ordinary  actions  are  not  allowed  to  recover  costs  in  courts  of 
riHiord  if  the  damages  recovered  by  them  do  not  exceed  the  jurisdic- 
tion of  justices  of  the  peace,  but  this  rule  does  not  apply  to  suits 
to  foreclose  mechanics'  liens,  of  which  justices  of  the  peace  have  in 
most  states  no  jurisdiction.**^  In  Pennsylvania  it  is  held  that,  where 
the  property  is  judicially  sold  in  another  suit  pending  a  scire  facias 
to  enforce  a  mechanic's  lien,  the  costs  of  the  scire  facias  as  well  a» 
the  lien  debt  are  payable  out  of  the  proceeds,  even  though  the  scire 

482  Kruger  v.  Braender,  23  X.  Y.  Supp.  324,  3  Misc.  Rep.  275. 

48S  Rumsey  Manure  Co.  y.  Baker,  35  Mo.  App.  217. 

4»4  De  Camp  Lumber  Co.  v.  Tolhurat.  34  Pac.  438,  99  Cal.  iXil;  Williams  v. 
Hendricks.  10  Abb.  Prae.  (N.  Y.)  98;  HoUer  v.  Apa  (Com.  PL)  18  N.  Y.  Supp. 
588;  Weston  v.  Olsen,  13  N.  W.  700,  55  Wis.  G13. 

4«5  Spnihen  v.  Stout.  9  N.  W.  277.  52  Wis.  517.  A  later  case  In  this  state 
beld  that  although  the  suit  was  equitable,  and  the  costs  somewhat  In  the  dis- 
cretion of  the  Judge,  yet  not  giving  costs  against  an  owner  who  unsuccessfully 
denied  all  liability  was  reversible  error.  Weston  ▼.  Olsen,  13  N.  W,  700,  55  Wls> 
013. 

<•*«»  Kipp  V.  Massin,  15  111.  App.  30<K 

48T  >ryer  V.  Glelsuer«  7  Wis.  55;  Noss  t.  Cord,  1  Wis.  :JSO;  Albei-s  v.  EllerK.. 
18   Mo.  279. 
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facias  was  never  reduced  to  judgment.*"®  Where  the  law  regulating 
costs  is  changed  pending  suit  to  foreclose  a  lien,  the  right  to  costs 
is  generally  determined  by  the  law  in  force  when  the  suit  is  ter- 
minated, since  such  law  does  not  affect  the  right  to  a  lien,*'*  but 
this  rule  would  not  apply  where  the  new  law  expressly  restricted  its 
provisions  to  cases  arising  under  it.*'^  Under  a  statute  providing 
that  the  proceeds  of  the  sale  "shall  be  applied  to  the  payment  of  the 
costs  of  the  action  and  of  the  amount  found  to  be  due,"  it  has  been 
held  that  all  costs  before  judgment  must  be  paid  out  of  the  proceeds 
of  sale,  and  not  by  the  owner  of  the  premises.**^  In  suits  by  sub- 
contractors, costs  are  sometimes  apportioned  between  the  owner  and 
the  contractor.  Thus,  in  New  York  an  owner  who  fails  to  defend 
cannot  be  made  personally  liable  for  coats  incurred  by  trial  of  issues 
between  the  claimant  and  the  contractor,  but,  if  the  sums  due  from 
the  owner  to  the  contractor  be  sufficient  to  cover  the  lien  and  costs, 
the  claimant  is  entitled  to  full  satisfaction.*®*  And  costs  of  an  ap- 
peal given  against  a  contractor  are  not  a  liability  to  be  borne  by 
the  owner  of  premises,  where  the  owner  does  not  appeal.*** 

An  owner  who  pays  the  amount  due  upon  the  filing  of  the  claim, 
and  before  suit  has  been  begun  to  enforce  it,  is  not  liable  for 
costs;***  and  in  Michigan,  where,  in  a  suit  by  a  subcontractor  to 
enforce  a  meclianic's  lien,  the  owner  of  the  property  is  made  a  co- 
defendant  with  the  contractor's  assignee,  who  claims  the  fund  by 
virtue  of  an  assignment,  the  owner,  upon  disclosing  the  amount 
due,  and  proffering  payment  to  the  person  who  may  be  adjudged  en- 
titled, is  properly  awarded  his  costs.***  A  plaintiff  who  obtains  per- 
sonal judgment,  but  fails  to  establish  his  lien,  is  not  entitled  to  re- 

*88  McI^ughUn  V.  Smith,  2  Whart.  (Pa.)  122.  This  was  under  a  practice  by 
which  Judicial  sales  passed  title  free  from  all  liens,  which  were  thereupon 
transferred  from  the  building  to  the  proceeds. 

4S0  Farpo  v.  Helmer,  43  Hun  (N.  Y.)  17;  George  v.  Everhart,  15  N.  ^'.  387, 
57  Wis.  .307. 

400  McCarthy  v.  Havls,  2  Soiitli.  819,  23  Fla.  508. 

401  Fox  V.  Kidd,  77  N.  Y.  489. 

492  HoUer  v.  Apa  (Com.  PI.)  18  N.  Y.  Supp.  588;    Eagleson  v.  Clai-k,  2  B.  D. 
Smith  (X.  Y.)  (>14. 
4J>3  Holler  V.  Apa  (Com.  PI.)  18  N.  Y.  Supp.  588. 
404  Reynolds  v.  Hamil.  1  N.  Y.  Code  R.  (N,  S.)  230. 
48  0  Bourget  v.  Donaldson,  47  N.  W.  32(5,  83  Mich.  478. 
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cover  so  mach  of  the  costs  as  is  caused  by  the  assertion  of  a  lien;  *"" 
and,  where  the  plaintiff  obtains  judgment  enforcing  a  lien  for  a  less 
amount  than  that  claimed  by  him,  awarding  costs  is  a  matter  within 
the  discretion  of  the  court,**^  and  it  is  proper  to  make  each  party 
pay  his  own  costs.*** 

Attorney  Fees  as  Costs. 

§  674.  Where  there  is  no  statute  allowing  it.,  attorney's  fees  can- 
not be  taxed  as  part  of  the  costs  of  foreclosing  a  mechanic's  lien,**^-' 
but  in  many  of  the  states  attorney's  fees  are  taxed  as  costs,  either 
under  general  code  provisions  allowing  attorney's  fees  to  be  re- 
covered in  all  actions,  or  under  special  acts  allowing  them  in  me- 
chanic's lien  suits. '^^^  Under  a  statute  providing  that  the  court  must 
allow,  as  part  of  the  costs,  reasonable  attorney's  fees,  it  is  held  that 
this  should  not  be  construed  as  a  provision  against  an  actual  outlay 
only,  but  that,  where  there  was  an  agreement  to  pay  attorney's  fees, 
plaintiff  is  entitled  to  a  reasonable  allowance. "^^^  Such  allowance 
should  be  fixed  by  the  court,  irrespective  of  any  averment  in  the  com- 
plaint as  to  what  would  be  a  reasonable  amount;  and,  in  the  ab- 
sence of  evidence  as  to  the  amount  of  services,  the  allowance  will 
not  be  reversed  because  in  excess  of  the  amount  so  designated  in  the 
complaint.'^*  In  a  case  arising  under  said  statute,  judgment  for  plain- 
tiffs was  entered  upon  the  following  stipulation:  "Said  G.,  in  con- 
junction with ,  shall  fix  the  amount  due  to  each  of  the  plain- 
tiffs, and,  upon  ascertainment,  judgment  shall  be  entered  in  said 
suit  for  the  foreclosure  of  the  mechanics'  liens  sued  on;"  and  it  was 

4»c  Bates  v.  Santa  Barbara  C3o.,  27  Pac.  438,  90  Cal.  543. 

4»T  Burn  V.  Whittlesey,  2  MacArtliur,  189. 

4  0  J*  Ivaye  ^.  Bank,  9  Dana  (Ky.)  261. 

4»»  McCarthy  v.  Havis,  2  South.  819.  23  Fla.  508. 

500  Kapp  V.  Gold  Co.,  16  Pac.  325,  74  Cal.  5;rJ;  McCarthy  ▼.  Havis,  2  South. 
819,  23  Fla.  508;  Wortman  ▼.  Kleinschinidt.  30  Pac.  280, 12  Mont.  316;  Horgau 
V.  McKenzie,  17  N.  Y.  Supp.  174;  AlUs  v.  DistiUing  Co..  29  N.  W.  543,  67  Wis. 
16.     This  is  now  the  law  in  lUlnois.     Act  Jane  26,  1895,  |  18. 

501  Kapp  V.  Gold  Co.,  16  Pac.  325,  74  Cal.  532;  CWveU  v.  Gold  Co.  (Cal.)  16 
Pac.  328. 

fi02  pacitic  Mut.  life  Ins.  Co.  v.  Fisher,  39  Pac.  758,  106  OaL  224.  And  the 
lack  of  any  averment  in  the  complaint  as  to  tlie  amount  of  attorney's  fees  does 
not  prevent  their  recovery.     Mulcahy  v.  Buckley,  36  Pac.  144»  100  CaL  484. 
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held,  that  this  stipulation  did  not  exclude  the  allowance  of  attor- 
ney's fees.'®'  Where  a  plaintiff  was  nonsuited,  and  obtained  on 
appeal  a  reyersal  of  the  judgment  of  nonsuit,  it  was  held  that  the 
attorney's  fees  were  incident  to  the  foreclosure,  and  plaintiff,  hav- 
ing failed  on  the  merits  on  the  second  trial,  was  not  ^ititled  to  an 
attorney's  fee  on  the  appeal/®*  A  statute  allowing  attorney's  fees 
for  foreclosing  a  lien  "given  by  this  act"  does  not  authorize  the  al- 
lowance of  such  fees  in  a  suit  thereafter  begun  to  foreclose  a  lien 
arising  under  a  previous  act'®*^  It  has  been  held  in  Montana  that 
an  act  adding  to  the  mechanic's  lien  law  a  section  providing  that 
wherever,  in  any  action  "brought  for  the  purpose  of  foreclosing  a 
lien  or  liens  under  the  provisions  of  this  act,"  plaintiff  shall  prevail 
he  shall  recover  as  costs  "a  reasonable  attorney  fee,*'  is  not  restricted 
in  its  application  to  the  enforcement  of  the  liens  of  ranchmen,  herd- 
ers, and  others  enumerated  in  said  section,  but  is  applicable  to  the 
enforcement  of  all  liens  under  the  chapter  in  which  that  section  is 
found,  including  mechanics'  liens.^®*  Under  a  general  code  provi- 
sion for  an  extra  allowance  "in  a  difficult  and  extraordinary  case," 
an  extra  allowance  may  be  awarded  in  an  action  to  foreclose  a  me^ 
ehanic's  lien,*^^  but  such  an  allowance  cannot  be  made  when  there 
is  judgment  by  default. '^®"  When  mechanic's  lien  claims  are  con- 
solidated, all  the  claimants  together  constitute  the  "prevailing  party," 
and  but  one  attorney's  fee  can  be  taxed,  under  the  laws  of  Wiscon- 
sin.'®® It  has  been  held  in  California  that  the  allowance  of  |250 
attorney's  fees  in  an  action  to  foreclose  11  mechanics'  liens  is  reason- 
able,'*® and  that  an  allowance  of  attorney's  fees  in  an  action  to  en- 
force mechanics'  liens  will  not  be  set  aside  as  insufficient  unless  cleiir- 
ly  unreasonable.'**  The  Kansas  act  authorizing  the  recovery  of  at- 
torney's fees  in  an  action  brought  by  an  artisan  to  foreclose  a  me- 

608  Rapp  V.  Gold  Co.,  16  Pac.  325,  74  Cal.  532. 
.104  Mclntyre  v.  Trautner,  21  Pac.  15,  78  Cal.  449. 
60  5  McCarthy  v.  Havis,  2  South.  819,  23  Fla.  508. 
6011  Wortman  v.  Klelnschinidt,  30  Pac.  280,  12  Mont.  31(5. 
»0TLaw8on  v.    Reilly,   13  Civ.  Proc.   R.  (N.    y.)  290;    Morgan  y.  MoKenae 
(Com.  PL)  17  N.  Y.  Supp.  174,  overruling  Hagan  v.  Society,  6  N.  Y.  St.  Hey,  212. 
-o«  Randolph  v.  Foster,  4  Abb.  Prac.  (N.  Y.)  2G2. 
60*  AUis  V.  DlstUllng  Co.,  29  N.  W.  543,  67  Wis.  16. 
610  Jewell  V.  McKay,  23  Pac.  139,  82  Cal.  144. 
oil  Stimson  Mill  Co.  v.  Riley  (Cal.)  42  Pac.  1072. 
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chauic's  lien  applies  only  to  the  trial  court,  and  does  not  authorize 
an  allowance  for  attorney's  fees  on  appeal.*^* 


Division  IV.     Appeal. 

Bight  to  Appeal. 

§  675.  It  has  been  held  that  under  a  statute  which  creates  for 
the  triaJ  of  mechanic's  lien  suits  a  summary  method  unlike  the  pro- 
cedure either  at  law  or  equity,  which  provides  no  means  of  preserv- 
ing the  evidence,  and  which  contains  no  provision  of  reviewing  the 
decision,  there  can  be  no  appeal  from  a  judgment  enforcing  or  deny- 
ing a  lien."^'  But  at  present  the  statutes  generally  allow  api^als 
in  such  suits.  In  Massachusetts  a  final  judgment  in  a  mechanic's 
lien  suit  is  reviewable,  like  other  judgments,  by  writ  of  review,  or  by 
ordering  the  judgment  vaca^ted  and  brought  forward  on  the  docket 
for  trial.*^*  And  it  is  held  in  Louisiana  that  where  parties  who 
claim  liens  under  the  law  granting  liens  to  mechanics  are  cited  to 
enable  them  to  establish  their  claims,  and  receive  their  pro  rata 
of  the  amount  deposited,  and  they  appear  and  contest  with  the  plain- 
tiff, it  matters  not  whether  some  of  the  parties  have  received  a  judj?- 
ment  for  the  whole  of  their  claims  or  not  An  appeal  will  lie  from 
the  judgment.** '^  A  refusal  to  strike  off  a  lien  claim  is  not,  under 
the  Pennsylvania  practice,  a  final  decision  reviewable  by  certiorari. "^^^ 
A  statute  which  does  not  make  the  owner  of  land  a  necessary  party 
to  a  suit  to  enforce  a  subcontractor's  lien  does  not  deprive  an  owner 
who  is  made  a  party  defendant  to  such  a  suit  from  appealing  from 
the  decision  therein.**^  A  plaintiff  who  obtains  judgment  in  a  me- 
chanic's lien  suit  against  the  lessee  of  land,  but  not  against  the 
lessor,  and  who  afterwards  collects  his  judgment  by  ^cecution 
against  the  lessee,  thereby  waives  the  right  to  prosecute  an  appeal 
from  that  part  of  the  judgment  denying  him  a  lien  on  the  rever- 

612  West  r.  Lumber  Co.  (Kan.  Sup,)  43  Pac.  239. 

M3  Clark  V.  Ilaymond,  26  Mich.  415. 

B14  Hubon  V.  Bousley,  123  Mass.  368. 

615  O'Uem  V.  (iouldy,  26  La.  Ann.  371. 

61 «  Seabrook  v.  Swarthinore  GoUege,  65  Pa.  St.  74. 

C17  Hmiker  v.  Francisco,  65  Mo.  508. 
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sion."**  In  an  action  to  enforce  a  mechanic's  lien,  a  tmstee  under  a 
deed  of  trust  given  to  secure  a  note  answered  as  trustee  and  owner 
of  the  note,  setting  up  his  lien.  The  court  found  that  the  note  was 
in  fact  held  and  owned  by  a  bank,  which  was  made  party  defendant, 
and  that  the  lien  of  the  deed  was  subsequent  to  the  mechanic's  lien. 
It  was  held  that  under  the  decree  the  trustee  had  no  interest  in  the 
note  or  deed  of  trust,  and  could  not  maintain  an  appeal  based  solely 
on  the  finding  that  the  lien  of  the  trust  deed  was  subsequent  to  the 
mechanic's  lien.**** 

JurlBdiotion. 

§  676.  Jurisdiction  of  appellate  tribunals  is  often  limited  by  the 
nature  of  the  action  or  the  amount  in  controversy.  In  determining 
the  right  of  a  subcontractor  to  appeal,  the  amount  involved  is  the 
sum  due  the  contractor,  and  not  the  sum  due  the  subcontractor, 
where  the  debt  to  the  contractor  is  denied  and  the  plaintiff's  lien  de- 
pends upon  the  existence  of  such  a  debt.*^®  And  a  suit  to  enforce 
a  mechanic's  lien  is  not  one  "affecting  the  title  to  real  estate  or  an 
interest  therein,"  *^*  nor  does  it  involve  a  freehold,'*^'*  even  where  a 
decree  of  foreclosure  has  been  entered  and  a  sale  of  the  property  had ' 
thereunder.  Under  a  constitutional  provision  giving  the  supreme  court 
appellate  jurisdiction  in  all  equity  cases,  in  certain  enumerated  ac- 
tions at  law,  and  in  all  other  civil  cases,  and  also  declaring  that 
the  district  court  should  have  final  appellate  jurisdiction  in  cases 
arising  in  justices*  courts,  it  has  been  held  that  where  a  suit  to  fore- 
close a  mechanic's  lien  is  brought  in  a  justice's  court  and  appealed 
to  the  district  court  an  appeal  lies  from  the  district  court  to  the 
supreme  court. '^-^  It  has  been  held  in  Michigan  that  the  suprwne 
court  has  no  jurisdiction  to  review  proceedings  to  enforce  a  me- 
chanic's lien  under  the  statute,  except  by  virtue  of  the  special  act 
conferring  such  jurisdiction;   and  as  that  act  specifically  provides 

»is  Knapp  V.  Brown,  45  N.  Y.  207,  11  Abb.  Prac.  (N.  S.)  118. 
eii*  Press  v.  Woodley  (111.  Sup.)  43  N.  E.  718,  afflrraing  57  111.  App.  123. 
620  Powers  v.  City  of  Yonkers,  21  N.  E.  132,  114  N.  Y.  145. 
521  Wheeler  v.  Scofleld,  67  N.  Y.  311;    Norris  v.  Nesblt,  25  X.  E.  377,  123  X. 
y.  650;  Hall  Terra  Cotta  Co.  v.  Doyle.  30  X.  E.  1010,  1.33  X.  Y.  603. 
:.22  Pearsou  Lumber  Co.  v.  Brady,  12  X.  E.  875,  15J)  111.  378. 
t28  Dickson  v.  Corbett,  10  Xev.  431). 
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only  for  appeals  to  be  taken  in  the  same  manner  as  In  ordinary  chan- 
cery cases,  and  enacts  that  the  powers  and  duties  of  the  appellate 
court  in  relation  thereto  ''shall  be  the  same  as  are  now  provided  by 
law  in  relation  to  appeals  in  ordinary  chancery  cases,"  it  thereby 
excludes  any  other  mode  of  review.'** 

Practice  on  Appeal. 

§  677.  Where  the  statute  does  not  expreesly  so  require,  a  defend- 
ant who  appeals  from  so  much  of  a  decree  as  declares  and  enforces 
the  lien  need  not  give  a  bond  conditioned  for  payment  of  the  lien 
debt/**  Where  the  judgment  in  an  action  to  foreclose  a  mechanic's 
lien  is  that  the  claim  filed  by  plaintiff  is  fatally  defective,  and  plain- 
tiff does  not  appeal  therefrom,  he  cannot,  on  appeal  by  the  property 
owner,  apply  to  the  appellate  court  for  an  order  curing  his  defective 
claim.^^"  And  upon  appeal  the  pleadings  cannot  be  amended  so  as 
to  change  the  issues. **^^  An  assignment  of  errors  that  "the  court 
erred  in  its  conclusions  of  law,  in  refusing  to  foreclose  appellant's 
mechanic's  lien,"  is  too  general  to  be  considered.*** 

Becord. 

§  678.  An  appellate  court  will  decline  to  hear  an  appeal  from 
proceedings  to  enforce  a  mechanic's  lien  upon  lands,  in  the  absence 
of  a  proper  authentication  of  what*  seems  to  have  been  returned  and 
treated  as  the  evidence.  A  stipulation  of  the  solicitors  for  the  re- 
spective parties  will  not  cure  such  a  defect.  The  action  of  other 
courts  will  not  be  reviewed,  and  their  solemn  judgments  disturbed, 
upon  records  made  for  them  by  the  respective  counsel  or  attorneys  in 
the  case.***  So  affidavits  filed  in  the  cause,  but  not  made  a  part 
of  the  record  by  certificate  of  the  judge,  cannot  be  considered  on  ap- 
peal,****  Under  a  statute  which  provides  in  reference  to  these  pro- 
ceedings that  "all  testimony  taken  or  used  at  such  hearing  shall  be 

524  WlUai-d  v.  Mngoou,  30  Mich.  273. 
5t5  Arrlngton  v.  Wittcuherg,  11  Nev.  285. 
62P  Morgan  v.  Tnylor  (Com.  PI.)  5  N.  Y.  Supp.  1)20. 
527  IIoDdorf  V.  Atwater,  27  N.  Y.  Supp.  447,  75  feiin,  369. 
52«  Smith  V.  Huckaby,  23  S.  W.  397,  4  Tex.  Civ.  App.  80. 
5«o  Roberts  v.  MUler,  31  Mich.  73.      »«o  Van  Pelt  v.  Dunford,  58  111.  145. 
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reduced  to  writing;  and  such  testimony,  and  all  affidavits  and  ex- 
hibits, and  all  orders  made  in  the  progress  of  the  proceedings,  ^hall 
be  filed  with  the  register  of  said  court,  and,  together  with  the  plead- 
ings and  the  final  order  and  decree,  shall  constitute  the  record," — 
the  record  of  an  appeal  should  contain  a  copy  of  the  testimony  duly 
certified  by  the  register  as  a  true  copy  of  the  testimony  filed  in 
the  cause. '^'^  But  under  the  Illinois  practice,  although  a  suit  to 
enforce  a  mechanic's  lien  is  of  the  nature  of  a  chancery  suit,  yet 
the  successful  party  need  not  preserve  the  evidence  in  the  record  in 
order  to  support  the  decree.'**  Therefore,  if  testimony  in  a  suit  to 
foreclose  a  mechanic's  lien  is  given  orally  in  open  court,  it  must  be 
preserved  by  bill  of  exceptions  or  certificate  of  the  judge,  by  the 
party  who  complains  of  the  verdict.'*'  In  a  case  in  Wisconsin  the 
complaint  alleged  performance  of  a  contract,  which  the  answer  de- 
nied. A  co-defendant,  in  whose  favor  a  nonsuit  was  granted,  set  out 
in  his  answer  defendant's  full  defense.  It  was  held  that,  in  deter- 
mining the  special  filndings  of  the  jury,  both  answers  should  be  con- 
sidered.'** 

Review'. 

§  679.  There  are  certain  presumptions  that  prevail  in  appellate 
courts  in  favor  of  the  regularity  of  the  proceedings  in  the  trial 
courts.  Thus,  on  appeal  from  a  judgment  for  plaintiff  in  an  action 
to  foreclose  a  mechanic's  lien,  when  the  complaint  states  and  the 
findings  show  that  materials  furnished  were  sold  to  be  used,  and 
were  used,  on  the  building,  and  that  the  claim  was  assigned  to  plain- 
tiff, and  the  statement  of  the  case  cannot  be  examined  to  see  if  the 
evidence  on  these  points  is  sufficient,  and  the  record  does  not  show 
that  any  exceptions  were  taken,  it  will  be  presumed  that  the  find- 
ings were  based  on  sufficient  evidence.'*'  And  where  the  court  finds 
that  plaintiff  is  entitled  to  a  lien  for  work  done,  consisting  of  "cer- 
tain improvements,  additions,  alterations,  and  repairs,  to  wit,  paint- 
ing and  papering  of  walls  and  other  portions  of  the  basement  story 

531  Roberts  v.  MlUer,  31  Mich.  73. 

632  Kidder  v.  Aholtz,  36  111.  478;   Jennings  v.  Hlnkle,  81  111.  183;   Lewis  y. 
Rose,  82  lU.  574. 
R3  3  Kelley  v.  Cliapman,  T3  111.  530;    Ross  v.  Derr,  18  111.  245. 
o.»4  Moritz  V.  Larsen,  36  N.  W.  331,  70  Wis.  569. 
»a5  Patent  Brick  Co.  v.  Moore.  16  Pac.  890,  75  Cal.  205. 
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of  said  building,  and  certain  stractures  or  articles  affixed  and  ap- 
purtenant thereto  and  placed  thereon/'  it  will  be  presumed  that  the 
evidence  supported  the  finding,  though  some  of  the  work  was  spoken 
of  as  "counters,  sideboard,  shelving,  ice  box,  partitions,  and  wain- 
scoting,*' there  being  nothing  to  show  that  they  were  not  among  the 
articles  "affixed  and  appurtenant  thereto."  •••    So,  too,  it  will  be 
presumed  on  appeal,  in  the  absence  of  any  showing  in  the  record  to 
the  contrary,  that  the  appointment  of  a  special  master  to  execute 
the  decree  in  a  mechanic's  lien  suit  was  properly  made.**'^     And  un- 
der the  Illinois  practice  it  will  be  presumed,  when  the  evidence  is 
not  preserved  in  the  record,  that  the  evidence  sustained  the  flnd- 
jjjgg  688    jf  Q^  complaint  to  recover  for  work  done  and  materials  fur- 
nished in  erecting  a  house  on  the  real  estate  of  a  married  woman  al- 
leges that  the  materials  were  furnished  and  the  work  was  done  at 
her  special  request,  and  that  the  same  were  necessary  to  the  full  en- 
joyment of  the  property  by  her,  it  will  be  presumed,  after  a  verdict 
for  the  plaintiff,  that  it  was  proved  on  the  trial  that  her  contract  was 
conscionable,  that  it  related  to  the  betterment  of  her  real  estate,  and 
that  it  was  reasonably  calculated  to  promote  that  end.*'*    Insuffi- 
ciency of  the  allegations  as  to  notice  and  as  to  the  value  of  the  ma- 
terials furnished  are  not  ground  for  reversal,  being  cured  by  ver- 
diot.^*°    Whether  the  plaintiff  filed  his  claim  within  the  statutory 
time  after  finishing  his  work,'**^  whether  the  contract  under  which 
he  worked  was  entire  or  severable,***  and  whether  the  defendant  is 
indebted  to  him,**'  are  all  questions  of  fact  not  reviewable  on  ap- 
peal.   It  is  held  in  Iowa,  that  although  a  mechanic's  lien  suit  is  to 
be  prosecuted  by  equitable  proceedings,  yet  where  neither  party 
moves  for  a  new  trial  on  written  evidence,  and  no  order  is  made  to 
reduce  the  testimony  to  writing,  the  cause  is  not  triable  de  novo 
in  the  supreme  court*** 

586  SkUinger  v.  Kerkow,  22  Pac.  932,  82  CaL  42. 
53  7  Lubliner  v.  Yeomans,  66  111.  305. 

&•-*•»  Jennings  v.  Hinkle,  81  lU.  183;    Lewis  v.  Rose,  82  111.  574. 
ftsf  Sharpe  v.  CllfTord,  44  Ind.  346. 

540  itoanoke  I^nd  &  Imp.  Co.  v.  Karn,  80  Va.  589;   Gibson  v.  Nagel,  15  Mo. 
App.  51H>. 
&*i  Turner  v.  Wentworth,  119  Mass.  469.  542  id. 

54a  Smith  V.  Coe,  29  N.  Y.  666.        544  Kennedy  v.  Gaull,  44  Iowa,  547. 
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§  680.  On  an  issue  as  to  whether  a  lien  statement  waB  filed  with- 
in 30  dajS;  a  finding  establishing  the  lien  will  not  be  distnrbed  where 
the  plaintiff  testifies  that  he  did  certain  work  within  that  time  in 
order  to  perform  his  contract,  though  such  work  was  trifling  in 
amount,  and  an  ulterior  purpose  was  to  save  the  lien.^^*^  And  a 
decree  denying  a  contractor  a  lien  for  materials  furnished  because 
his  claim  of  lien  was  not  filed  within  the  statutory  time  will  not  be 
disturbed  on  appeal,  where  there  is  ample  evidence  in  the  record  to 
sustain  such  decree,  if  it  be  true.***  Upon  an  appeal  in  a  mechanic's 
lien  case,  if  it  appears  that  the  lien  had  expired  for  want  of  refiling 
of  the  notice,  prior  to  the  rendition  of  judgment,  the  judgment  will 
be  reversed. '^^^  And  a  judgment  enforcing  a  lien  based  on  an  un- 
constitutional statute  will  be  reversed  on  appeal.^**  It  is  held  in 
Pennsylvania  that,  where  commissioners  have  been  appointed  by  the 
court  of  common  pleas  to  designate  the  curtilage  subject  to  the  lien, 
the  question  whether  the  curtilage  designated  by  such  commission- 
ers is  larger  than  necessary  for  the  use  of  the  building  is  a  matter 
resting  in  the  discretion  of  the  commissioners  and  the  court  of  com- 
mon pleas,  and  cannot  be  reviewed  in  the  supreme  court  on  cer- 
tiomri.'**®  Where  the  evidence  is  conflicting  upon  the  question 
whether  the  work  for  jsvhich  a  lien  is  claimed  was  done  in  repairing 
an  old  building  or  in  constructing  a  new  one,  the  finding  on  that 
point  of  a  commissioner  who  has  examined  the  building,  and  whose 
report  is  approved  by  the  trial  court,  should  not  be  disturbed  on  ap- 
p^gl  BBo  ^u  allowance  for  the  materials  alone,  in  favor  of  one  who 
performed  no  labor,  although  he  embraced  both  labor  and  mate- 
rials in  his  claim,  will  not  be  reversed,  and  the  entire  claim  rejected, 
under  a  statute  providing  that  the  lien  of  any  person  who  shall  will- 
fully include  in  his  claim  work  or  materials  not  done  or  furnished 

B48  MoDaghan  v.  Putney,  37  N.  E.  171,  161  Mass.  338. 

546  Howell  Y.  Wise,  44  N.  W.  1130,  28  Neb.  756. 

»*7  O'Donnell  v.  Rosenberg,  14  Abb.  Prac.  N.  S.  (N.  Y.)  59. 

ft48  Snell  V.  Race,  44  N.  W.  286,  78  Mich.  334.  It  has  been  held  in  a  Golonido 
case  that  the  constitutionality  of  the  law  under  which  the  lien  is  claimed  can- 
not be  considered  when  questioned  for  the  llrst  time  on  appeal.  Bice  t.  Oar- 
nilchael,  34  Pac.  1010,  4  Colo.  App.  84. 

540  Menner  v.  Nichols  (Pa.  Sup.)  8  AU.  047. 

B60  Yohe's  Appeal,  55  Pa.  St.  121. 
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shall  be  forfeited,  where  the  record  contains  no  evidence  to  show 
that  the  false  item  was  included  willfully.  *^'*^ 

Harmless  Error. 

§  681.  Not  every  error  is  cause  of  reversal.  Errors  which  do  not 
injuriously  affect  the  appellant  are  harmless,  and  an  appellate  court 
will  not  notice  them.  Thus,  it  has  been  held  in  a  suit  by  a  subcon- 
tractor that  the  overruling;  of  the  owner's  demurrer  to  the  complaint, 
which  sought  a  money  judgment  against  him,  was  harmless  error, 
where  the  judgment  merely  declared  a  lien  on  the  owner's  premises 
for  the  amount  of  the  money  judgment  rendered  against  the  con- 
tractor.^?^ And  where  the  contractor  is  made  a  defendant  to  such 
a  suit,  and  does  not  appeal  from  a  decree  establishing  the  subcon- 
tractor's lien,  the  other  defendants  cannot  on  appeal  object  to  the 
sufficiency  of  the  form  of  the  decree  as  against  the  contractor. "^'^ 
Allowing  the  lien  from  too  early  a  date  is  harmless  error  where 
there  are  no  purchasers  or  other  incumbrancers  to  be  affected;*^** 
and,  conversely,  errors  affecting  only  other  incumbrancers,  who  are 
made  parties,  but  who  do  not  appeal,  cannot  be  taken  advantage  of 
by  the  principal  defendant. °'^'  Again,  an  intervening  defendant  who 
fails  to  show  any  title  or  interest  in  the  property  has  no  standing 
to  call  in  question  a  decree  establishing  liens  thereon. "**  In  a  suit 
by  those  furnishing  materials  to  the  contractor,  a  decree  giving 
the  plaintiffs  judgment  against  the  property,  but  not  giving  them 
any  i^ersonal  judgment  against  the  contractor,  cannot  be  com- 
plained of  by  him  on  account  of  amendments  to  the  petition  affecting 
only  the  rights  of  the  owner,  who  was  a  psirty  to  the  suit,  and  who 
did  not  appeal.*^"'  And  in  a  suit  by  a  subcontractor  for  the  erection 
of  a  county  courthouse,  against  the  contractor,  in  which  the  county 
is  joined  as  a  party  defendant,  and  a  lien  on  the  courthouse  is  sought 
to  be  established,  if  the  count}'  suffers  default,  and  a  decree  is  en- 

3 SI  Pacific  Mut.  Life  lus.  Co.  v.  Fisher,  3t)  Pac.  758,  10(5  Cnl.  224. 

ft52  McConnell  v.  Woros,  14  South.  iU9,  102  Ala.  587. 

588  Western  Lumber  Co.  v.  PhiUips,  29  Pac.  328.  94  Cal.  54. 

664  Nibbe  v.  Brauhn.  24  111.  2(i8. 

55  5  Van  Pelt  v.  Dimford,  58  111.  145. 

56«  j^ke  Shore  &  M.  S.  R.  Co.  v.  McMillan,  84  lU.  208. 

557  liartman  v.  Sharp,  51  Mo.  29. 
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tcrf^d  foreclosing  the  lien,  it  will  not  prejudice  the  rights  of  the  con- 
tractor, and  will  not  be  available  on  his  writ  of  error  from  a  judg- 
ment against  him  also.*^"'  In  a  suit  against  husband  and  wife  to 
enforce  a  lien  on  her  land,  the  husband  cannot  complain  on  appeal 
that  judgment  was  entered  against  him  without  making  any  final 
disposition  of  the  suit  as  to  her,  since  that  is  harmless  error  so  far 
as  he  is  concerned. '^"^  But  a  contractor  has  a  right  to  be  heard  on 
appeal  from  a  decree  declaring  a  lien  after  the  filing  of  a  bond  for 
the  discharge  of  all  mechanics'  liens,  since  the  discharge  of  liens 
upon  filing  of  such  a  bond  is  for  the  benefit  of  the  contractor  as  well 
as  the  owner. '^"^ 

§  (>82.  Where  there  is  due  a  contractor  a  certain  amount,  for 
which,  less  the  liens  allowed  his  subcontractors,  laborers,  and  mate- 
rial men,  he  is  entitled  to  a  lien,  and  the  court  allows  the  liens  of 
such  subcontractors,  laborers,  and  material  men  to  an  aggregate  less 
than  the  amount  for  which  the  contractor  would  otherwise  be  en- 
titled to  a  lien,  and  deducts  that  aggregate  from  such  amount,  allow- 
ing liim  a  lien  only  for  the  remainder,  the  owner  is  not  prejudiced  by 
error  in  determining  the  amounts  due  the  subcontractors,  laborers, 
and  material  men,  and  cannot  complain.***  The  objection  that  in 
the  claim  of  mechanic's  lien,  and  the  statement  filed  before  the  jus- 
tice to  enforce  the  same,  two  parties  are  named  as  original  contract- 
ors, but  in  the  judgment  only  one  is  charged,  will  not  avail  on  ap- 
peal.'^•^  In  a  case  where  the  court  proceeded  to  hear  and  determine 
a  mechanic's  Jien  action  without  proof  that  notice  had  been  given  to 
other  lien  claimants  as  provided  by  statute,  it  was  held  on  ai^peal 
that,  in  the  absence  of  any  showing  that  there  were  any  other  lien 
<;laimants,  defendant  could  not  have  been  prejudiced,  and  was  nut 
entitled  to  a  new  trial.***  It  has  been  held  in  Pennsylvania  that  a 
judgment  in  favor  of  a  subcontractor  against  both  contractor  and 
owner  generally,  instead  of  a  judgment  against  the  contractor  alone, 
with  a  lien  on  the  property,  should  not  be  reversed,  since  the  error 

B.-8  Loonle  v.  Burt,  16  S.  W.  439,  80  Tex.  582. 

5  5  0  Downey  v.  O'DonneD,  92  lU.  559. 

56  0  Martin  v.  Swift,  12  N.  B.  201, 120  IH.  488. 

Bfli  Menzel  v.  Tubbs,  53  N.  W.  653,  1017,  51  Minn.  364. 

C02  Building  &  Planing  MiU  Co.  v.  Ruber,  42  Mo.  App.  4S2. 

56 s  Lonkey  v.  Wells,  16  Nev.  271. 
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did  no  harm;  the  judgment  not  being  personally  binding  on  the 
owner,  for  want  of  service  on  him.***  Under  a  statute  limiting  liens 
to  one  acre  of  land,  it  has  been  held  that  the  error  in  giving  a  lien 
on  two  tracts  aggregating  more  than  one  acre  is  no  cause  for  re- 
versal on  appeal  by  a  defendant  who  has  testified  that  he  had  no  in- 
teretst  in  one  of  the  tracts,  the  other  being  less  than  an  acre.*^** 
One  who  is  made  defendant  on  the  allegation  that  he  claims  some 
lien  on  the  premises,  and  who  files  no  answer,  and  is  not  shown  by 
the  record  to  have  any  interest  whatever  in  the  property,  cannot 
on  appeal  question  the  findings  or  the  judgment.*** 

Waiver  of  Errors. 

§  683.  Errors  that  by  themselves  would  be  cause  of  reversal  may 
"be  rendered  harmless  by  the  neglect  of  the  appellant  to  take  ad- 
vantage of  them  properly.  The  most  frequent  form  of  waiver  of 
such  errors  arises  from  not  properly  objecting  on  account  of  them 
in  the  trial  court  Thus,  a  variance  between  pleading  and  proof 
must  be  raised  at  the  trial,  or  it  comes  too  late,**^  and  objections 
to  the  sufficiency  of  the  lien  claim  cannot  be  raised  for  the  first  time 
on  apiK»al.***  So,  too,  the  objection  that  notice  of  lien  has  not  been 
served  on  the  owner  comes  too  late  when  taken  for  the  first  time 
on  appeal,**^  and  the  point  that  the  suit  was  not  begun  in  time  must 
be  raised  in  the  trial  court,  or  it  is  waived.*^*  Although  in  Illinois 
a  petition  to  enforce  a  lien  for  materials  furnished,  which  does  not 
state  when  the  work  was  to  be  completed  and  the  money  paid  un- 
der the  agreement,  is  bad  on  demurrer;  yet  if  an  answer  is  put  in, 
and  the  case  is  tried,  and  the  proof  shows  that  the  time  for  the 
completion  and  payment  for  the  work  was  within  the  time  limited 

B84  Siillivan  v.  Johns,  5  Wliart  366. 

66 B  Crocker  v.  Currier,  27  N.  W.  825,  65  Wis.  662. 

B««  Shabanaw  v.  C.  C.  Thompson  &  Walkup  Co.,  50  N.  W.  781,  80  Wis.  621. 

B«T  Grundeifl  v.  Hart  well,  90  111.  324. 

5*8  Ilause  V.  Carroll,  37  Mo.  578;  Darrow  v.  Morgan,  65  N.  Y.  333;  Shenan- 
doah Val.  R.  Co.  v.  Miller,  80  Va.  826;  Wheeler  v.  Ralph,  30  Pac.  709,  4  Wash. 
017. 

»•»  Stryker  v.  Cassidy,  76  N.  Y.  50. 

570  Barstow  v.  McLachlan,  99  111.  645;   Robinson  v.  Brown,  1  Bazt.  (Tenn.) 
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by  the  statute,  it  is  too  late  on  appeal  to  raise  the  objection  to  the 
petition.*^^^  And  in  the  same  way  a  failure  to  demur  to  the  peti- 
tion or  complaint  constitutes  a  waiver  of  the  right  to  object  on  ajh 
peal  that  the  pleadings  do  not  show  when  the  lien  claim  was  filed,*^- 
or  that  the  defendant  owns  the  property  in  suit.*^^*  Upon  an  appeal 
by  defendant  in  an  action  to  enforce  a  mechanic's  lien  for  a  balance 
due  for  labor,  the  greater  part  of  which  had  been  paid  for,  it  ap- 
peared that  during  a  part  of  the  period  of  service  the  work  waa 
done  by  a  substitute  employed  by  plaintiff;  and  it  was  held  that  this 
was  not  ground  for  setting  aside  a  recovery,  not  having  been  relied 
upon  as  a  defense  at  the  trial,  and  it  not  appearing  but  that  the 
labor  of  the  substitute  was  part  of  that  for  which  payment  had  been 
made.*^* 

§  684.  An  objection  to  a  recoveiy  in  an  action  to  enforce  a  me- 
chanic's lien  that  the  land  involved,  comprising  a  part  of  two  city 
lots,  was  not  proved  not  to  have  exceeded  one  acre  in  area,  is  not 
available  on  appeal  if  not  raised  in  the  trial  court. '^^^  And,  in  a 
suit  against  husband  and  wife  to  enforce  a  lien  on  the  wife's  land 
for  work  done  under  a  contract  with  the  husband,  the  point  that  the 
husband  has  an  interest  in  the  land,  and  that  his  interest  at  least  is 
subject  to  the  lien,  cannot  be  made  for  the  first  time  in  the  ap- 
pellate court.*^®  A  defendant  who  fails  in  his  pleadings  to  disclaim 
all  interest  in  the  property  in  suit  cannot  contend  on  appeal  that 
he  has  no  interest.*^^^  So,  too,  the  defense  that  the  property  is  ex- 
empt from  lien  because  belonging  to  the  public,**^*  or  because  it  is 
a  homestead,°^®  comes  too  late  on  appeal  if  not  set  up  in  the  an- 
swer or  distinctly  claimed  at  the  trial.  In  Greorgia  the  objection 
that  the  foreclosure  took  place  in  a  district  in  which  the  defendant 
did  not  reside  cannot  be  raised  on  appeal  where  it  does  not  appear 
that  he  raised  the  point  by  affidavit  in  the  trial  court**®®  And  it 
is  held  in  Washington  that  where  defendant  fails  to  object  to  the 

671  Brown  v.  Lowell,  79  111.  4H1.       87  2  skyrme  v.  Mining  Co.,  8  Nev.  219. 

5  73  Dixon  V.  La  Farge,  1  E.  D.  Smith  (N.  Y.)  722. 

87  4  Egan  V.  Menard,  20  N.  W.  197,  32  Minn.  273. 

87  6  Id. 

67  6  Barker  v.  Berr>%  8  Mo.  App.  446. 

677  South  Omaha  Lumber  Co.  v.  Central  Inv.  Co.,  49  N.  W.  429,  32  NeVi.  529. 

67  8  Van  Denburgh  v.  President,  etc.,  66  N.  Y.  1. 

67  9  Oakley  v.  Van  Noppen,  95  N.  C.  GO.       eso  Cowart  v.  Revere,  47  Ga.  9. 
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court  proceeding  in  equity,  or  to  demand  a  trial  by  jury,  he  can- 
not, on  appeal,  complain  that  the  court  had  no  authority  to  render 
a  personal  judgment  against  him."* 


Effect  of  Appeal. 

§  685.  An  appeal  from  a  decree  foreclosing  a  mechanic's  lien  sus- 
pends the  right  to  enforce  the  decree  by  sale,  but  does  not  destroy  or 
impair  the  binding  efficacy  of  the  lien.**^^  Under  the  Rhode  Island 
practice  an  appeal  from  a  final  decree  confirming  a  master's  report 
does  not  vacate  an  interlocutory  decree  by  which  the  lien  was  de- 
clared and  the  case  referred  to  the  master.'^'  Under  a  statute  de- 
claring that  a  party  not  joining  in  an  appeal  shall  derive  no  benefit 
therefrom,  except  from  the  necessities  of  the  case,  an  appeal  by  the 
owner,  resulting  in  a  reversal,  does  not  affect  the  decree  so  far  as 
it  renders  personal  judgment  against  the  contractor,  who  did  not 
appeal.*^*  Under  a  statute  providing  that  an  appeal  stays  only  so 
much  of  the  proceedings  under  the  judgment  as  a  judge  of  the  court 
below  or  a  judge  of  the  appellate  court  shall  order  to  be  so  stayed, 
until  the  hearing  of  the  appeal,  it  has  been  held  that  where  the  judg- 
ment in  a  mechanic's  lien  case  is  in  favor  of  the  defendant  an  ap- 
peal without  a  staying  order  does  not  prevent  the  lien  from  being 
discharged,'** 

Decision  on  Appeal. 

§  686.  Where  most  of  the  plaintiff's  allegations  are  put  in  issue, 
and  the  evidence  is  not  preserved  in  the  record,  the  appellate  court, 
on  reversing  the  decree,  should  not  direct  an  absolute  judgment  for 
the  appellant,  but  should  direct  that  the  case  be  tried  again/®®  But, 
wlu*ie  a  judgment  enforcing  a  subcontractors  alleged  lien  on  a 
railroad  bridge  was  reversed  on  the  ground  that  there  was  no  law 
giving  such  a  lien,  this  was  held  tantamount  to  a  decision  that  there 
was  no  cause  of  action,  so  that  on  remitting  the  record  thereto,  it 

Ksi  Uildebrandt  v.  Savage,  30  Pac.  643,  4  Wash.  524. 

i'^^'-i  Julien  Gas  Light  Co.  v.  Hurley,  11  Iowa,  520. 

s**  •  Sweet  V.  James,  2  R.  I.  270. 

^^*  Ltttell  V.  MlUer,  36  Pac.  492,  8  Wash.  566. 

ii"-  Van  Cleve  v.  Abbott,  3  Abb.  Prac.  (N.  S.)  144. 

«^*«  Fox  V.  Kidd.  77  N.  Y.  489. 
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would  have  been  error  for  the  court  below  to  allow  a  new  trial.**^ 
The  appellate  court  is  not  always  shut  up  to  the  alternative  of  either 
affirming  or  reversing  the  decree  of  the  trial  court.  In  proper  cases 
it  may  modify  the  decree.  Thus,  where  a  decree  directed  a  sale  of 
the  property,  instead  of  the  defendant's  interest  in  the  property,  it 
was  held  that  the  decree  might  be  corrected  in  that  respect  in  the 
supreme  court.**'  And  in  another  case  a  decree  entered  in  the  cir- 
cuit court,  in  a  bill  to  enforce  a  mechanic's  lien,  was  refonned  in 
the  supreme  court  by  reducing  the  amount.*"*  In  Minnesota  a  de- 
cree giving  a  lien  from  a  wrong  date  has  been  corrected  on  appeal,**^ 
and  it  has  been  held  in  Michigan  that,  although  a  judgment  ren- 
dered under  an  unconstitutional  mechanic's  lien  law  will  be  set 
aside  in  so  far  as  the  enforcement  of  the  lien  is  concerned,  yet, 
where  the  declaration  on  which  the  judgment  is  based  also  contains 
the  common  counts  in  assumpsit,  it  may  be  enforced  as  a  personal 
judgment  against  the  debtor.**^  Under  a  statute  providing  that 
in  actions  to  enforce  mechanics'  liens  the  court  must  allow  as  part 
of  the  costs  reasonable  attorney's  fees  in  the  superior  and  supreme 
courts  to  each  claimant  whose  lien  is  established,  an  attorney's  fee 
may  be  allowed  in  the  supreme  court  on  the  affirmance  of  a  judg- 
ment foreclosing  a  lien.*** 

Division  V.     Exkcution  and  Sale. 

Execution. 

§  687.  A  decree  foreclosing  a  mechanic's  lien  is  not  self-executory. 
A  sale  of  the  property  subject  to  the  lien  is  necessary  in  order  to 

687  Vanderpool  v.  Railroad  Oo.,  44  Wis.  652. 

588  Schmidt  V.  Gilson,  14  Wis.  514. 

6  89  Wolfe  y.  Stone,  20  111.  174.  In  a  subsequent  case  In  this  court  it  was 
said  that,  where  a  decree  is  rendered  for  too  large  a  sum,  a  remittitur  cannot 
be  filed  in  the  supreme  court,  but  the  judgment  must  be  reversed,  and  the  cause 
remanded  (Beese  v.  Becker,  51  111.  82);  but  later  decisions  have  allowed  such 
remittitur  in  other  cases,  so  that  there  seems  to  be  no  reason  why  the  same 
practice  should  not  prevail  in  meclianic's  Hen  suits.  See  Noi*th  Chicago  St  R. 
Co.  V.  Wrlxon,  37  N.  E.  895,  150  111.  532. 

690  Mason  v.  Hey  ward.  5  Minn.  74  (Gil.  55). 

B91  Koopke  V.  Dyer,  45  N.  W.  143,  80  Mich.  311. 

»»2  Clark  V.  Taylor,  27  Pac.  800,  91  Cal.  552. 
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enforce  the  decree.  Usually,  as  we  have  seen,  the  decree  directly 
provides  for  such  a  sale,^^*  but  in  some  states  an  execution  is  re- 
quired/** The  execution  in  such  case  should  be  a  special  one,*^** 
and  should  conform  to  the  judgment  in  describing  the  property.'®* 
Under  the  Illinois  chancery  practice  a  general  execution  can  issue 
only  for  the  deficiency  arising  after  sale,***^  but  in  Mississippi,  where 
the  proceeding  is  an  action  at  law  with  special  execution,  the  plain- 
tiff may  at  his  option  abandon  the  lien  after  judgment  and  issue  a 
general  execution  instead  of  a  special  one."***  A  statute  forbidding^ 
the  sale  of  a  leasehold  interest  on  execution  does  not  prevent  its 
sale  on  foreclosure  of  a  mechanic's  lien.'^**  And  under  the  Missouri 
statute  which  provides  that  a  mechanic's  lien  for  an  amount  not  ex- 
ceeding 190  may  be  sued  on  before  a  justice  of  the  peace,  and  a  tran- 

Kos  See  ante,  H  666-667. 

6t4  McGormack  y.  PbilUps,  34  N.  W.  39,  4  Dak.  506;  Wilson  y.  Renter,  29 
Iowa,  176;  Richardson  v.  Warwick,  7  How.  (Miss.)  131;  IlUngwortb  y.  Mllten- 
berger,  11  Mo.  80;  Mutual  Ben.  Life  Ins.  Oo.  y.  Rowand,  26  N.  J.  Bq.  389; 
Suydam  y.  Holden,  11  Abb.  Prac.  (N.  S.)  329,  note;  Kendall  y.  McFarland,  4 
Or.  292;  Pentland  y.  Kelly,  6  Watts  &  S.  (Pa.)  483;  Lee  y.  Cook,  2  Wyo.  312. 
The  Illinois  practice  is  to  haye  sales  in  mechanic's  lien  cases  made  by  a  master 
in  chancery  as  in  mortgage  foreclosures;  but  it  was  said  in  an  early  case  in 
that  state  that  although  it  might  be  proper,  in  a  proceeding  to  enforce  a  me- 
chanic's lien,  to  order  the  sale  to  be  made  by  a  master  or  a  commissioner,  yet 
the  same  result  is  produced  by  the  issuing  of  a  special  execution  to  the  sheriff. 
The  return  of  that  oflScer  would  be  a  report  of  the  sale,  which,  if  not  made  In 
pursuance  of  law,  might  be  set  aside,  and  another  sale  ordered.  Kelley  y. 
Chapman,  13  lU.  530.  And  in  one  New  York  case  it  was  said  that.  In  pro- 
ceedings to  foreclose  a  mechanic's  lien,  the  sale  may  be  either  under  the  judg- 
ment, as  in  cases  of  mortgage  foreclosure,  or  .by  execution.  Suydam  y.  Holden, 
11  Abb.  Prac.  (N.  S.)  329,  note. 

6»»  Lenox  y.  Trustees  of  Baptist  Church,  2  B.  D.  Smith  (N.  Y.)  673;  Wilson  y. 
Renter,  29  Iowa,  176;  Mutual  Ben.  Life  Ins.  Co.  y.  Rowand,  26  N.  J.  Bq.  389; 
I.ee  y.  Cook,  2  Wyo.  312. 

&»•  Wilson  y.  Renter,  29  Iowa,  176.  It  has  been  held  in  Pennsylyania  that, 
where  the  description  in  the  execution  follows  that  in  the  scire  facias  and  in. 
the  claim  of  lien,  the  execution  cannot  be  amended  so  as  to  describe  a  different 
lot,  eyen  though  the  description  is  erroneous.  Hansen  y.  Byrne,  2  Wkly.  Note» 
('as.  IH>. 

'.8T  First  Baptist  Church  of  Chicago  y.  Andrews,  87  lU.  172. 

8»«  Richardson  y.  Warwick,  7  How.  (Miss.)  131;  Kirk  y.  Taliaferro,  8  Smedea. 
A:  M.  (Miss.)  754. 

588  Deatherage  y.  Sheidley,  50  Mo.  App.  490. 
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script  of  the  judgment  filed  with  the  clerk  of  a  court  of  record,  ''who 
shall  thereupon  issue  an  execution  as  in  ordinary  cases/'  it  has 
been  held  that,  where  the  claim  is  filed  and  a  judgment  obtained 
before  a  justice,  the  clerk  can  issue  an  execution  without  a  return 
of  nulla  bona  on  an  execution  issued  by  the  justice,  since  a  justice's 
execution  would  be  of  no  use  as  against  the  realty.*®® 

Bestraining  Orders. 

§  688.  Persons  interested,  but  who  are  not  made  parties  to  a 
decree  for  the  enforcement  of  a  mechanic's  lien,  may  file  a  bill 
to  restrain  the  sale  ordered  under  the  decree,  and  upon  such  a  bill 
are  entitled  to  have  their  interests  determined  by  the  court.*®*  But 
a  statute  providing  that  "the  order  of  sale  on  all  decrees  for  the 
sale  of  mortgaged  premises  shall  be  stayed  whenever  the  defendant 
shall  within  20  days  after  rendition  of  such  decree  file  with  the 
clerk  of  the  court  a  written  request  for  the  same,"  applies  solely 
to  mortgage  foreclosure,  and  does  not  entitle  defendant,  on  a  judg- 
ment foreclosing  a  mechanic's  lien  and  for  sale  of  the  building  and 
premises,  to  a  stay  of  execution  and  oi-der  of  sale  on  mere  request, 
without  filing  a  bond  with  security.**^  It  is  held  in  New  Jersey 
that  a  purchaser  at  mechanic's  lien  execution  sale  has  no  right  to 
have  an  execution  issued  in  enforcement  of  another  lien  quashed  on 
motion  so  as  to  prevent  a  sale  under  it,  even  though  it  is  ill^al, 
his  proper  remedy  being  by  an  action  at  law  for  wrongful  levy.**' 
In  a  Pennsylvania  case  decided  by  the  supreme  court  of  that  state 
in  1854,  it  appeared  that  the  contract  under  which  a  lien  was  claim- 
ed stipulated  that  the  last  payment  was  to  be  made  after  all  the 
workmen  had  been  paid  in  full.  On  the  trial  the  defendant  pro- 
duced as  a  witness  a  workman  who  testified  that  there  was  still 
due  him  a  small  sum,  for  which  he  had  brought  suit,  but  no  spe- 
cial plea  to  that  effect  was  filed.  It  was  held  that  a  judgment  for 
tlie  full  amount  sued  for  should  stand,  but  that  execution  for  the 
amount  claimed  by  the  witness  should  be  stayed  until  the  final  de^ 

000  lUingworth  v.  Miltenberger,  11  Mo.  80. 

60 1  Haymond  v.  Ewing,  26  lU.  329. 

602  Paine  v.  Putnam,  7  N.  W.  33i5,  10  Neb.  588. 

•08  Mtin)hy  V.  Borden,  13  Atl.  42,  49  N.  J.  Iaw,  527. 
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termination  of  his  suit.*^*  An  order  grantinp:  a  stay  of  execution 
on  a  judgment  foreclosing  a  mechanic's  lien  does  not  destroy  the 
lien.««» 

Notice  of  Sale. 

§  689.  The  sale  should  be  upon  notice.  If  the  sale  is  under  exe- 
cution, the  statute  governing  execution  sales,  of  course,  determines 
the  character  of  the  notice.  If  the  sale  is  made  under  direct  order 
of  court,  the  notice  to  be  given,  in  the  absence  of  express  statutory 
regulation,  is  a  matter  within  the  reasonable  discretion  of  the 
courL"^*  Where  the  statute  requires  notice  of  sale  to  be  given  as 
in  case  of  execution  sale,  "unless  the  court  shall  order  other  or  dif- 
ferent notice  to  be  given,"  a  decree  which  simply  requires  "notice," 
without  specifying  the  mode  or  length  of  notice,  and  directs  that 
12  days  must  elapse  between  notice  and  sale,  is  to  be  construed 
as  requiring  notice  to  be  given  for  the  full  length  of  time  required 
in  case  of  executions,  and  that  12  davs  be  left  between  the  end  of 
the  notice  and  the  sale.***^  That  the  sheriff's  advertisement  proposes 
to  sell  the  interest  of  the  debtor  defendants  in  the  real  estate,  when 
they  have  no  interest,  cannot  prejudice  the  rights  of  the  landown- 


er.^'^* 


Mode  of  Sale. 


§  600.  The  mode  of  sale,  in  the  absence  of  statutory  regulation, 
is  also  a  matter  within  the  judicial  discretion  of  the  court  granting 
the  decree.***  Under  a  statute  allowing  the  court  to  direct  a  sale 
for  cash,  or*  on  such  credit  and  terms  as  it  may  deem  best,  it  has 
been  held  to  be  an  abuse  of  judicial  discretion,  in  foreclosing  a  lien 
of  |3,000,  to  require  enough  cash  to  pay  the  lien  debt;  •**  but,  where 
the  amount  of  the  debt  is  but  a  small  proportion  of  the  value  of  the 

««*  Shapland  v.  Nash,  2  Am.  Law  Reg.  570. 

«0B  Leftwich  Lumber  Co.  v.  Florence  Mut.  Building,  Loan  &  Sav.  Ass'n,  18 
South.  48,  104  Ala.  584. 

006  Gould  V.  Garrison,  48  111.  258.  A  decree  under  a  jnechanic's  lien  should 
rfMluire  at  least  90  days'  notice  of  the  time  of  sale,  and,  if  the  amount  be  large, 
six  months'  notice  of  the  day  of  sale  will  not  be  an  unreasonable  time. 
Sti-awn  V.  CogsweU,  28  111.  457. 

••T  Wagar  v.  Briscoe,  38  Mich.  587. 

60 R  Fink  V.  Remick,  33  Mo.  App.  624. 

•00  Gould  V.  Garrison,  48  m.  258.  «io  Pairo  v.  BetheU,  76  Va.  825. 
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whole  property  covered  by  the  lien,  it  is  proper  to  decree  a  sale  for 
cash  sufficient  to  pay  the  debt*^*  A  purchaser  of  part  of  the  prop- 
erty has  the  right  to  have  the  property  sold  in  inverse  order  of  aliena- 
tion.*^' It  has  been  held  in  Maine  that  where  a  mechanic's  lien 
is  established  on  a  building  erected  on  land  belonging  to  a  third 
person,  who  has  consented  to  its  erection,  the  building  should  be 
sold  as  a  chattel,  but  that  in  the  absence  of  fraud  a  sale  made  at 
a  place  out  of  sight  of  the  building  was  valid.*^'  In  a  case  in  New 
Jersey  where  a  lien  attached  upon  a  piazza  and  a  kitchen,  and  the 
whole  building  was  sold  together,  it  was  held  that  there  should  be 
a  valuation  of  those  parts.*** 

Effect  of  Sale. 

§  691.-  Where  the  suit  to  foreclose  a  mechanic's  lien  is  held  to 
be  a  proceeding  in  rem,  the  effect  of  a  foreclosure  sale  is  to  pass 
complete  title  to  the  purchaser,  and  to  cut  off  the  rights  of  all  other 
persons.***  So  a  sale  in  a  suit  against  a  tenant  divests  the  rever- 
sioner of  title,***  and  a  sale  under  a  decree  that  would  be  reversed 
on  appeal  passes  good  title  if  the  purchaser  is  not  a  party  to  the 
suit.**^  But  where,  as  in  most  of  the  states,  the  suit  is  consid- 
ered to  be  merely  in  personam,  the  sale  only  passes  title  as  against 
parties  and  privies;***  and  it  has  even  been  said  that  until  the 
time  for  redemption  expires  the  purchaser  does  not  acquire  a  title 
at  all,  but  only  a  lien.***  Thus,  if  the  land  was  mortgaged  when 
the  suit  began,  and  the  mortgagee  was  not  made  a  party  to  the 

811  Lester  v.  Pedigo,  4  S.  E.  703,  84  Va.  309. 

•12  Acquackanonk  Water  Ck).  v.  Manhattan  life  Ins.  Co.,  36  N.  J.  Eq.  586. 

«is  Phillips  V.  Brown,  74  Me.  549. 

614  Whltenack  v.  Noe,  11  N.  J.  Eq.  321. 

016  Matlack  V.  Deal,  1  MUes  (Pa.)  254;  Anshutz  v.  McClelland,  5  Watts  (Pa.) 
487;  Holdship  v.  Abercromble,  9  Watts  (Pa.)  52;  Shryock  v.  Buckman,  15  Atl. 
480,  121  Pa.  St.  248. 

CIO  Holdship  V.  Abercromble,  9  Watts  (Pa.)  52. 

617  Shryock  v.  Buckman,  15  Atl.  480,  121  Pa.  St.  248. 

618  Schaeffer  t.  Lohman,  34  Mo.  68;  Horton  y.  Railway  Co.,  84  Mo.  (^02; 
Missouri  Flre-Clay  Works  v.  EUison,  30  Mo.  App.  67;  Oswold  v.  Buokholz,  13 
Iowa,  506;  Lomax  y.  Dore,  45  111.  379;  Clark  y.  Moore,  64  111.  273;  Pride  y. 
Viles,  3  Sneed.  (Tenn.)  125. 

619  Cnppy  y.  O'Shaughnessy,  78  Ind.  245. 
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suit,  the  purchaser  at  foreclosure  sale  takes  title  subject  to  such 
mortgage,  and  subject  to  the  rights  derived  under  it.****  And  par- 
ties who  have  an  interest  in  the  land,  but  who  were  not  parties 
to  the  suit,  may  impeach  the  purchaser's  title,  and  show  that  the 
lien  was  invalid,*^*  or  that  the  judgment  was  for  too  large  a  sum.*-- 
§  692.  But  a  sale  under  a  decree  to  enforce  a  mechanic's  lien 
will  divest  the  lien  of  a  prior  mortgage  for  purchase  money,  if  the 
mortgagee  is  made  a  party  to  the  suit,  even  though  the  decree  makes 
no  reference  to  the  mortgage  and  is  silent  as  to  the  proceeds  of  the 
sale."*'  And  where  a  petition  to  enforce  a  mechanic's  lien  states 
that  the  labor  was  performed  for  one  who  was  the  equitable  owner 
of  the  lot,  though  the  legal  title  was  in  another,  and  both  are  made 
defendants,  and  the  court,  after  hearing  evidence  as  to  the  title, 
renders  judgment  against  the  party  for  whom  the  labor  was  per- 
formed, and  orders  that,  in  default  of  payment  thereof  by  him  or 
the  owner  of  the  legal  title,  a  special  execution  issue  against  the 
land,  and  that  the  same  be  sold,  the  purchaser  at  the  sale  under 
such  execution  will  acquire  the  legal  title.***  The  purchaser  of  a 
building  on  leased  land,  sold  under  execution  to  satisfy  a  mechanic's 
lien,  succeeds  to  no  greater  interest  in,  or  higher  rights  to  it,  than 
the  lessee  possessed;  and  if  the  lessee's  right  of  removal  were  con- 
ditional or  limited,  the  purchasers  will  be  so  likewise.***    A  piir- 

•20  Lomax  v.  Dore,  45  lU.  379;  Missouri  Fire-Clay  Works  v.  Ellison,  30  ^lo. 
App.  67;  Pride  v.  Vilee,  3  Sneed.  (Tenn.)  125.  But  the  purchaser  of  real  estate 
at  a  sale  under  the  foreclosure  of  a  mechanic's  lien  is  entitled  to  set  up  the 
defense  of  usury  against  a  mortgage  existing  prior  to  said  lien,  Knickerbocker 
Life  Ins.  Co.  v.  Hill,  6  Thomp.  &,  C.  (N.  Y.)  285,  3  Hun,  577;  and  is  also  enti- 
tled to  set  up  as  a  defense  to  a  mortgage  executed  and  recorded  prior  to  the 
filing  of  the  lien,  that  such  mortgage  was  without  consideration,  and  that  an 
nssignment  thereof  to  plaintiff  Avas  inyalld,  Nichols  y.  Hill,  6  Thomp.  &  C. 
^X.  Y.)  335. 

•21  Horton  v.  Railway  Co.,  84  Mo.  602. 

•22  Clark  V.  Moore,  M  111.  273. 

02 s  Topping  V.  Brown,  63  lU.  348.  This  was  a  coUateral  attack  upon  the 
validity  of  the  sale.  The  mortgagee  did  not  appeal  from  the  decree  of  foreclo- 
sure. It  was  held  that  the  effect  of  the  sale  was  to  remit  the  mortgagee  to 
the  proceeds,  instead  of  the  land. 

e«*  Lewis  v.  Rose,  82  lU.  574. 

«25  Oswold  V.  Buckhulz,  13  Iowa,  506.  The  lessor  was  not  a  party  to  the 
foreclosure  suit. 
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chaser  at  sale  to  foreclose  a  mechanic's  lien  takes  title  that  relates 
back  to  the  inception  of  the  lien,****  and  cuts  off  all  subsequent 
liens. **-^  A  sale  on  foreclosure  of  a  mechanic's  lien  purporting  to 
convey  the  entire  estate,  although  the  owner  of  the  property  is  not 
a  party,  is  such  a  cloud  upon  his  title  as  to  justify  his  bringing 
suit  to  remove  it/*®  In  case  part  of  the  proceeds  of  the  property 
ai*e  lost  through  the  bankruptcy  of  the  receiver  who  has  charge 
of  it,  a  mechanic  who  had  a  lien  upon  one-fourth  of  the  property 
has  a  lien  only  on  one-fourth  of  the  residue.*"  A  sale  of  a  glass 
factory  to  foreclose  a  mechanic's  lien  does  not  pass  title  to  tools, 
implements,  and  molds  used  in  making  glass,  since  they  are  not  fix- 
tures.*** It  is  held  in  Montana  that  a  building  purchased  on  the 
foreclosure  of  a  mechanic's  lien  thereon  cannot  be  removed  before 
the  expiration  of  the  time  of  redemption.*'^  But  in  South  Dakota, 
under  a  statute  making  the  lien  on  land  for  material  or  labor  in  the 
erection  of  improvements  thereon  supi'rior  to  existing  incumbran- 
ces, on  the  foreclosure  of  a  material  man's  lien  tlie  purchaser  of  the 
building  for  which  the  material  was  f urnishod  may  remove  the  same 
within  a  reasonable  time,  though  the  land  on  which  it  was  erected 
was  mortgaged  before  the  lien  thereof  attached.***  It  is  held  in 
Tennessee  that  if  the  plaintiff  in  a  suit  to  enforce  a  mei^hanic's  lien 
buvs  the  land  at  a  sale  ordered  by  the  court,  and  af terwiirds  other 
parties  defendant  intervene  and  defend  successfully,  the  plaintiff 
cannot  retain  his  purchase,  since,  being  a  party  to  the  suit,  he  is 
chargeable  with  notice  of  all  defects  in  the  proceeding.*'*     But  the 

02  6  ivey  V.  White,  50  Miss.  142.     In  re  Dey,  Fed.  Cos.  No.  3,871,  9  Blatclif. 
2SrK  reverniug  Fed.  Cas.  No.  3,870,  3  Ben.  4r>0. 
027  Livingston  v.  Miller,  16  Abb.  Prac.  (N.  Y.)  371. 
62  8  Franklin  Sav.  Bank  v.  Taylor,  2i^  N.  E.  397,  131  Dl.  370. 
6  29  Loudon  V.  Coleman,  62  Ga.  140. 
0  30  llaeussler  v.  Glass  Co.,  52  Mo.  4ri2. 

•  31  Grand  Opera -House  Co.  v.  :Magiiire,  37  Pac.  C()7,  14  Mont.  558. 

•  32  Laird-Norton  Co.  v.  Herker  (S.  D.)  62  N.  W.  104. 

633  Sexton  V.  Alberti,  10  Lea  (Tenn.)  452.  But,  after  the  decision  of  the 
court  has  been  pronounced  in  a  contest  as  to  the  division  of  a  fund  arising  from 
foreclosure  sale,  it  is  not  an  abuse  of  judicial  discretion  for  the  court  to  refuse 
to  allow  a  contesting  creditor  to  raise  for  the  first  time  the  issue  that  the  cred- 
itor adjudged  to  have  the  oldest  Hen  did  not  in  fact  do  the  work  for  which  he 
claimed  the  lien.     Yarborough  t.  Lumpkin,  52  Ga.  280. 
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title  of  a  third  person  buying  at  a  lien  foreclosure  sale  is  not  di- 
vested by  a  subsequent  reversal  of  the  judgment  of  foreclosure.*'* 

§  693.  In  an  action  to  foreclose  a  miner's  lien,  it  appeared  that 
a  joint 'complaint  had  been  filed  by  plaintiff  and  one  M.,  who  had 
separate  liens,  each  lien  being  separately  stated,  as  required  by  stat- 
ute. The  cause  was  dismissed  as  to  plaintiff  for  non-appearance, 
but  M.  obtained  a  judgment  and  order  of  sale.  Afterwards  plaintiff 
procured  an  order  setting  aside  the  dismissal.  It  was  held  by  a 
divided  court  that  a  sale  under  the  order  obtained  by  M.  did  not 
defeat  plaintiff's  lien.*"*  Where  a  building  was  erected  by  a  hus- 
band on  land  previously  conveyed  by  him  by  voluntary  deed  to  the 
wife,  and  the  cost  of  erection  was  partly  paid  by  a  deed  of  lots  be- 
longing to  the  wife,  no  contract  in  regard  to  such  ap[)lication  of 
the  wife's  property  being  made  between  husband  and  wife,  the  sub- 
sequent purchase  by  the  husband  in  the  wife's  name  at  a  sale  of 
the  whole  property,  to  satisfy  a  mechanic's  lien  for  the  balance  of 
the  cost  of  the  building,  operates  merely  as  a  redemption  by  him 
from  the  sale,  and  vests  no  title  in  the  wife.***  If  property  sold  to 
satisfy  mechanics'  liens  sells  for  less  than  enough  to  pay  off  all  the 
liens,  and  the  certificate  of  purchase  is  acquired  by  one  who  had 
previously  acquired  title  to  the  property  under  an  agreement  to  pay 
off  all  the  mechanics'  liens,  a  court  of  equity  may  order  the  land 
sold  again  under  new  executions  to  satisfy  the  residue  of  the 
mechanics'  liens,  since  that  is  merely  giving  effect  to  the  agreement 
of  the  parties.*'^ 

Distribution  of  Proceeds. 

§  604.  The  manner  in  which  the  proceeds  of  sale  should  bo  dis- 
tributed when  there  is  a  surplus  over  the  amount  of  the  lirn,  or  when 
there  are  several  liens  or  incumbrances  to  be  satisfied,  should  be 
directed  by  the  court.  Sometimes  this  direction  is  inserted  in  the 
decree  of  sale,  sometimes  it  is  provided  for  by  an  order  entered, 
after  the  sale  is  made.  Upon  application  for  division  of  proceeds 
of  sale  among  different  lienors,  their  judgments  are  conclusive  as 

034  South  Fork  Canal  Co.  v.  GortUui,  Fod.  Cas.  No.  13,18S>,  2  Abb.  (U.  S.)  479.. 

030  Veiiard  v.  Mining  Co..  6  Pac.  415,  7  Fac.  408,  and  4  Utah,  67. 

•36  Tyler  v.  Budd  (Iowa)  64  N.  W.  670. 

•37  American  Savings  &  Loan  Ass'n  v.  CiumpbeU  (S.  D.)  65  N.  W.  .<^15. 
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to  the  existence  and  amount  of  their  liens.***  Under  the  New  York 
practice  in  proceedings  for  the  application  of  the  surplus  arising 
fioin  a  sale  under  the  foreclosure  of  a  mechanic's  lien,  the  referee 
may  hear  and  determine  all  claims,  whether  equitable  or  legal.*"* 
But  an  auditor,  appointed  to  distribute  the  fund  arising  from  the 
sale  of  the  property  of  an  oil  refinery  described  in  mechanics'  liens 
on  which  judgments  have  been  recovered,  cannot  restrict  the  lien  of 
such  judgments  to  a  portion  of  such  property,  on  the  ground  that 
the  curtilage  designated  by  the  claimants  is  more  than  sufficent  for 
the  necessary  uses  of  the  oil  refinery.***  Where  there  are  several 
mechanics'  liens  of  equal  extent  and  attaching  at  the  s;une  time,  the 
proceeds  should  be  applied  to  them  pro  rata;***  but  where  in  an 
action  to  enforce  a  mechanic's  lien  on  defendant's  entire  property, 
in  which  several  interveners  also  claimed  liens  upon  the  entire  prop- 
erty, and  one  upon  a  portion  only  of  the  property,  a  decre:*  was 
made  establishing  liens  in  favor  of  the  different  pai'ties  in  acojrd- 
anee  with  their  respective  claims,  it  was  held  that  an  order  of 
sale  of  the  entire  property,  directing  pro  rata  distribution  of  the 
proceeds  among  all  said  lienholders,  was  unauthorized  and  void.*** 
§  695.  Under  a  statute  providing  that,  "if  the  pi^eniisea  do  not 
sell  for  more  than  sufficient  to  pay  off  the*prior  mortgage  or  other 
lien,  the  proceeds  shall  be  applied  to  the  prior  mortgage  or  liens," 
such  application  is  to  be  made  without  reference  to  the  enhance- 
ment in  value  caused  by  the  additions  built  with  the  plaintiff's  ma- 
terials, so  that  a  mechanic's  lien  is  not  a  prior  lien  on  such  enhance- 
ment in  value.**'  But  under  a  statute  making  a  prior  mortgage  su- 
pei-ior  so  far  as  the  land  is  concerned  and  inferior  so  far  as  the  im- 
provements are  concerned  it  is  held  that  where  the  proceeds  of  sale 
of  land  under  a  mechanic's  lien  are  insufficient  to  pay  also  a  prior 
mortgage,  the  mortgagee  will  take  such  share  of  the  net  proceeds 

63  8  iiaH  V.  Spaulding,  40  N.  J.  Law,  166;   Sicardi  v.  Oil  Ck).,  24  AU,  161,  163, 
149  I'a.  St.  139,  148. 
•39  Crombie  v.  Rosentock,  19  Abb.  N.  C.  (N.  Y.)  312. 
•40  sicardi  v.  Oil  Co.,  24  Atl.  161,  163.  149  Pa.  St.  139,  148, 
c*i  Anshutz  V.  McClelland,  5  Watts  (Pa.)  487;    Matlack  v.  Deal,  1  Miles  (Pa.) 

•  ^-'  Basslck  Min.  Co.  v.  Schooineld,  14  Pac.  65.  10  Colo.  4(;. 
64.M;erman  Bank  v.  Scliloth,  13  N.  W.  314,  59  Iowa,  310;   Curtis  v.  Broad- 
well,  24  N.  W.  265,  6(5  Iowa,  662. 
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as  the  value  of  the  property,  before  the  improvements  were  put 
upon  it,  bears  to  the  total  value  after  they  were  made,  and  no 
moi-e.***  In  a  case  in  Pennsylvania  where  an  undivided  m:)iety  of 
real  estate  (held  under  articles  of  agreement  and  to  be  paid  for  in 
installments)  was  contracted  for  by  one  who  paid  a  portion  of  the 
purchase  money,  but  was  prevented  from  paying  the  balance  and 
receiving  his  title  by  a  judicial  sale  of  the  whole  property  under 
mechanics'  liens  which  were  on  it  at  the  time  of  the  contmct,  on 
distribution  of  the  proceeds  of  sale  it  was  held  that  the  contract  and 
payment  by  the  purchaser  of  the  undivided  moiety  made  him  an 
owner  in  equity  to  the  extent  of  the  money  paid,  and  that  the  sher- 
iffs sale  converted  the  interests  of  both  owners  into  money,  sub- 
stituting an  ownership  of  money  instead  of  land.***  Where  prop- 
erty that  is  foreclosed  for  the  payment  of  a  mechanic's  lien  has  been 
previously  sold  under  attachment  proceedings,  the  purchaser  at 
the  attachment  sale  will  be  entitled  to  the  surplus  of  the  proceeds 
arising  from  the  lien  sale,  in  preference  to  the  owner  of  the  prem- 
ises.** •  A  sheriff  who  sells  land  to  satisfy  several  mechanics'  liens, 
and  pays  the  entire  proceeds  to  one  of  the  lienors  instead  of  dis- 
tributing it  among  them  all,  cannot  sue  such  lienor  for  the  excess 
paid  him.**^ 

Void  Sales. 

§  696.  If  the  court  ordering  the  sale  has  no  jurisdiction  to  fore- 
close mechanics'  liene,  the  sale  is  void.***  Where  the  defendant  in 
a  mechanic's  lien  suit  had  the  judgment  assigned  to  a  third  person 
for  his  secret  benefit,  and  had  the  property  sold  and  bid  in  by  his 
father  at  a  nominal  price,  it  was  held  that  the  sale  was  fraudulent 
and  void  as  to  a  mortgagee  whose  mortgage  was  subordinate  to  the 
li€m.**®  Where  the  plaintiff,  after  judgment  in  his  favor,  released 
his  lien  on  such  parts  of  the  land  described  in  the  judgment  as 
were  not  covered  by  the  building  or  necessary  to  its  use,  it  was  hehl 

«4*  Bradley  v.  Simpson,  93  lU.  93.        •^o  Barnes'  Appeal,  4U  Pa.  St.  350. 

«4  6  TrammeU  v.  Mount,  4  S.  W.  377,  (58  Tex,  210. 

«*7  Buehter  v.  Dew,  39  lU.  40. 

««8  Gelston  v.  Thompson,  29  Md.  595. 

•*9  Lund  V.  Society^  31  N.  J.  Eq.  :tr>5. 
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that  a  sale  of  the  residue  of  the  property  was  not  void  for  want 
of  conformity  to  the  judgment***® 

Setting  Aside  Sale. 

§  697.  An  irregular  or  fraudulent  sale  may  be  set  aside  by  the 
court  that  ordered  the  sale.  Thus,  where  the  summons  in  a  suit 
was  returned  properly  served,  when  in  fact  it  was  not  served  at 
all,  it  is  proper  to  vacate  a  sale  made  in  such  suit.***  Inadequacy 
of  consideration  does  not  necessarily  vitiate  the  sale,  but,  if  it  ex- 
ists in  connection  with  circumstances  tending  to  impeach  the  good 
faith  of  the  transaction,  it  is  entitled  to  great  weight  in  determin- 
ing whether  the  sale  shall  be  vacated.* •**  A  motion  to  set  aside  a 
sale,  made  in  a  suit  wherein  there  are  two  plaintiffs,  must  be  sup- 
ported by  notice  to  each  of  them.**'  In  a  Missouri  case  a  motion 
to  quash  the  execution  was  made  by  the  landowner  on  the  ground 
that  the  sheriff  should  have  first  made  effort  to  satisfy  the  execution 
out  of  property  of  the  debtor  defendants,  and,  failing  in  that,  he 
would  then  have  authority  to  enforce  it  against  the  real  estate 
charged  with  the  lien.  It  was  held  that  the  motion  was  pniperly 
overruled,  as  it  did  not  allege,  and  there  was  no  evidence  to  show, 
that  sufficient  property  of  the  debtor  defendants  could  be  found  to 
satisfy  the  execution  or  part  thereof.*'* 

Enforcing  Possession. 

§  608.  The  court  ordering  the  sale  may,  if  no  redemption  is  had, 
put  the  purchaser  into  possession  by  the  exercise  of  its  equitable 
powers.*'**  A  statute  giving  purchasers  at  execution  sales  a  suni- 
niaiy  remedy  for  obtaining  possession  applies  to  sales  under  writs 
of  levari  facias  to  satisfy  mechanics'  liens,*'*  and  so  does  a  statute 

6  50  Carney  v.  Railroad  Oo.,  15  Wis.  503. 
651  Klzer  Lumber  Co.  v.  Mosely,  20  S.  W.  409,  56  Ark.  544. 
«52  Dutcher  v.  Leake,  44  111.  308.     In  this  case  property  belonging  to  infauis. 
and  worth  $15,000,  was  sold  for  $540.    The  sale  was  set  aside. 

•  B8  Tumey  v.  Saunders,  8  111.  231). 

•  54  Fink  V.  Reniick,  33  Mo.  App.  624. 

«BB  Suydam  v.  Holden,  11  Abb.  Pi-ac.  (X.  S.)  321),  note. 
•66  Walbridge's  Appeal,  95  Pa.  St.  466. 
(728) 


Ch.   16)  SUIT   TO    FORECLOSE    LIEN.  §   699 

allowing  the  appointment  of  a  sequestrator  when  lands  yielding  rent 
are  taken  on  execution/*^ 

Bedemption. 

§  699.  Under  statutes  which  provide  a  mode  of  sale  to  foreclose 
mechanics'  liens  and  make  no  reference  to  redemption  from  such 
sales,  there  is  no  right  of  redemption."'®  Statutes  giving  the  right 
of  redemption  in  case  of  execution  sales  and  mortgage  foreclosures 
will  not  be  extended  by  implication  to  sales  in  mechanic's  lien 
cases,*'*  but  under  a  statute  providing  that  the  holder  of  mechanics' 
liens  may  proceed  to  obtain  judgment,  and  enforce  the  same  in  the 
s^ime  manner  as  in  actions  to  foreclose  mortgages  on  real  estate,  a 
sale  on  foreclosure  of  a  mechanic's  lien  is  subject  to  the  same  rights 
of  redemption  as  in  case  of  foreclosure  of  a  mortgage  by  action.**^ 
An  act  which  declares  that  "thereafter  there  shall  exist"  a  right  of 
redemption  from  sales  under  decree  to  enforce  mechanics'  liens 
does  not  affect  a  decree  cutting  off  the  right  of  redemption,  entered 
before  the  act  went  into  effect.**^  But  where  th(?  act  allowing  redemp- 
tion is  passed  pending  suit  to  foreclose  a  mechanic's  lien  the  decree* 
in  such  suit  should  provide  for  redemption  according  to  the*  stat- 
ute.***  In  an  action  to  enforce  a  mechanic's  lien,  where  the  decree 
of  the  court  was  that  the  premises  **be  sold  as  under  executions  at 
law  to  satisfy  this  decree,"  and  at  the  time  there  wa.s  no  right  of 
ledemption  given  by  law  from  sales  under  decrees  in  such  actions, 
but  there  was  by  law  such  right  of  redemption  from  sales  upon  exe- 
cution under  ordinary  judgments  at  law,  it  was  held  that  the  court 
in  giving  such  direction  must  have  intended  that  it  should  only 
apply  to  the  manner  of  advertising  and  making  the  sale,  and  should 
not  give  any  right  of  redemption  therefrom.**'  Where  the  statute 
prescribes  the  time  within  which  redemption  may  be  made,  the  court 

•  67  Peutland  v.  KoUy,  6  Watts  &  S.  (Pa.)  483. 

•••West  V.  Flemmiu^,  18  lU.  248:  Armsby  v.  People,  20  111.  155;  Link  v. 
Iron  Works,  24  IlL  551;  Kinzey  v.  Thomas,  28  111.  502;  State  v.  Eads,  15  Iowa, 
114;    Randolph  v.  Leary,  3  E.  D.  Smith  (N.  Y.)  «37;   Smith  v.  Oorey,  Id.  642. 

•SB  West  V.  Flemmlng,  18  lU.  248;    State  v.  Eads,  15  Iowa,  114. 

••0  Bovey  De  I^alttre  Lumber  Co.  v.  Tucker,  50  N.  W.  1038,  48  Minn.  223. 

••1  Knight  V.  Begole,  56  111.  122. 

••2  Templetwi  v.  Home,  82  lU.  41)1.      ooa  Schmidt  v.  Willlaius,  8i>  III.  117. 
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that  forecloses  a  lien  and  orders  sale  has  no  power  either  to  ex- 
tend ••*  or  to  shorten  ••'^  the  statutory  period  for  redemption. 


Bedemptioxi  by  Suit  in 

§  700.  Independently  of  the  statutory  right  of  redemption,  in- 
terested persons  who  are  not  made  parties  to  a  suit  to  foreclost*  a 
mechanic's  lien  may  afterwards  redeem  from  the  lien  on  bill  in 
equity  filed  for  that  purpose.***  But  the  owner  of  land  which  has 
been  sold  to  foreclose  a  mechanic's  lien  under  decree  to  which  he 
was  not  a  party  is  not  obliged  to  file  a  bill  for  redemption  in  order 
to  protect  his  rights.  He  may  instead  file  a  bill  to  remove  the  con- 
veyance as  a  cloud  on  his  title.**^  Where  the  amount  necessary  to 
redeem  was  not  known  to  the  party  desiring  to  redeem  at  the  time 
of  the  commencement  of  the  action  to  enforce  the  right  to  redeem, 
a  tender  is  not  a  necessary  condition  precedent  to  the  enjoyment  of 
that  right.**' 

Who  may  Bedeem. 

§  701.  The  right  of  redemption,  when  it  exists,  is  not  limited  to 
the  owner  of  the  property  sold.  Thus,  mortgagees  are  usually  al- 
lowed to  redeem  whenever  the  owner  could  do  so,**®  though  it  is 
held  in  Connecticut  that  a  mortgagee  who  has  foreclosed  his  mort- 
gage without  making  the  lienholder  a  party  has  no  right  to  redeem 
from  the  lien.*^®  In  Iowa  a  simple  judgment  creditor  has  no  right 
to  redcK^m  from  a  sale  on  foreclosure  of  a  mechanic's  lien  before 
he  recovered  his  judgment,  after  the  exe<'ution  of  sheriflTs  deed  there- 
under.*^^ But  in  Illinois  judgment  creditors  may  redeem,  and  a  de- 
cree foreclosing  a  mechanic's  lien  in  a  suit  in  which  the  judgment 
'Creditors  are  made  parties  defendant  does  not  bar  them  from  the 
right  of  redeeming  from  the  sale  made  to  enforce  such  decree,  sinas 

•«*  State  V.  Kerr,  53  N.  W.  719,  51  Minn.  417. 
«•«  Straun  v.  0*Hara,  86  111.  53. 

•••  Whitney  v.  Higglns,  10  Cal.  547;   Jonee  v.  Hartsock,  42  Iowa,  147;   Helm 
r.  Vogel,  69  Mo.  529. 

867  Franklin  Sav.  Bank  v.  Taylor,  23  N.  E.  397,  131  lU.  376. 

66  8  Joues  V.  Hartsock,  42  Iowa,  147. 

660  Evans  V.  Tripp,  35  Iowa,  371;    Heim  v.  Vogel,  69  Mo.  629. 

67  0  (ioodman  v.  White,  26  Conn.  317. 

-eii  Diddy  v.  Kisser,  8  N.  W.  655,  55  Iowa,  699. 
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by  such  redemption,  they  do  not  attempt  to  assert  a  title  suiiedor  to 
that  enforced  by  the  decree,  but  one  in  subordination  to  it.*^*  The 
holder  of  a  junior  mechanic's  lien  may  redeem  from  a  sale  to  fore- 
close a  senior  lien,*^*  and  where  property  has  been  sold  under  one 
of  two  co-ordinate  mechanics'  liens  the  holder  of  the  other  lien  is 
entitled  to  redeem,*^*  but  where  in  a  suit  to  foreclose  a  mechanic's 
lien  various  parties  interplead,  one  claiming  a  vendor's  lien,  another 
a  mortgage  and  a  third  a  mechani(*'a  lien,  and  a  decree  is  entered 
ordering  a  sale  and  directing  distribution  of  the  proceeds  among  the 
complainants  and  the  interpleaders,  the  sale  is  the  sale  of  all,  so 
that  none  of  said  parties,  even  though  thej"  obtain  deficiency  decrees, 
can  redeem,  since  no  one  should  be  allowed  to  redeem  from  his  own 
sale.®"  A  statute  which  provides  that,  upon  judicial  sale  of  land 
in  which  a  wife  has  an  inchoate  interest,  such  interest  shall  vest 
as  though  the  husband  were  dead,  merely  makes  the  wife  a  tenant 
in  common  with  the  purchaser,  and  does  not  give  her  the  right  to 
redeem.®"  It  has  been  held  in  Connecticut  that,  while  a  lienholder 
may  redeem  from  prior  incumbrances,  he  cannot  compel  prior  in- 
cumbrancers to  redeem  from  his  lien.*'^ 

DivLsioN  VI.     Interpleader. 

In  Qeneral. 

§  702.  A  proi)erty  owner  who  owes  an  undisputed  amount  to 
his  contractor,  which  amount  is  also  claimed  by  subcontractors, 
material  men,  or  others,  may  file  a  bill  of  interpleader,  or  bill 
in  the  nature  of  an  interpleader,  to  determine  to  whom  the  debt 
should  be  paid.®'®     But  an  owner  who  denies  that  he  owes  any- 

67  2Boyiiton  v.  Pierce,  49  111.  App.  497.  Where,  however,  a  sale  to  foreclose 
a  mechanic's  lien  is  void  for  want  of  Jurisdiction,  Judgment  creditors  cannot 
obtain  any  rights  by  redeeming  from  such  sale.  Holcomb  v.  Boynton,  37  N.  B. 
1031,  151  111.  294,  affirming  Boynton  v.  Holcomb,  49  lU.  App.  503. 

678  Jones  V.  Hartsock,  42  Iowa,  147. 

<i'*  IMielps  V.  Pope,  6  N.  W.  42,  53  Iowa,  091. 

«7&  .McCullough  V.  Rose,  4  lU.  App.  149. 

«7c  Bnser  v.  Shepard,  8  N.  E.  280,  107  Ind.  417. 

•7  7  Card  V.  Bank,  23  Conn.  353. 

•'8  NewhaU  v.  Hastens,  70  111.  156;  Board  of  Education  of  City  of  Atchison  v. 
ScoviUe,  13  Kan.  27.     It  has  been  held  in  the  District  of  Columbia  that,  where 
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thing  to  the  contractor  has  no  standing  to  file  a  bill  of  inter- 
pleader,*^®  and  a  statute  providing  that  the  "owner''  or  any  per- 
son  having  a  mechanic's  lien  may  file  a  bill  to  adjust  the  rights 
of  all  persons  interested  in  the  property,  has  no  application  to 
a  husband  who  has  made  a  contract  coneeraing  work  on  a  house 
belonging  to  his  wife.®**  In  Maryland,  where  subcontractors'  liens 
are  not  limited  to  the  amount  due  under  the  original  contract,  a 
bill  of  interpletider  cannot  be  brought  by  the  owner  of  a  building 
against  persons  claiming  liens  for  work  done  for  and  material  fur- 
nished to  the  contractor  who  erected  the  building,  to  settle  their  re- 
spective claims  to  the  amount  still  due  the  contractor,  and  to  relieve 
the  building  of  liability,  as  the  holders  of  mechanics'  liens  have  no 
concern  with  the  state  of  account  between  the  owner  and  the  con- 
tractor, their  remedy  being  by  sale  of  the  building.®®^  In  Wiscon- 
sin, on  the  other  hand,  under  a  statute  declaring  that  the  owner 
sliall  not  be  compelled  to  pay  a  greater  sum  on  ac<H)uut  of  the  build- 
ing than  the  stipulated  price,  an  owner  who  is  sued  by  a  subcontract- 
or may,  on  paving  into  court  the  amount  owing  from  him  to  the 
principal  contractor,  have  such  contractor  substituted-  as  deft  ndant 
and  be  himself  discharged.®*^ 

§  703.  In  interpleader  by  the  owner  of  a  building  against  the  con- 
tractor and  a  material  man  furnisliing  material  to  a  subcontractor, 
and  claiming  a  lien  therefor,  the  fact  that  the  subcontractor,  who 
was  not  made  a  party,  had  directed  the  contractor  to  pay  the  bal- 

«everal  separate  actions  are  brought  to  enforce  mechanics'  liens  on  the  same 
building,  the  owner  may  by  bill  in  cliancery  have  the  prosecution  of  such  ac- 
tions enjoined,  aad  the  wliole  controversy  settled  in  the  chancery  suit.  Painter 
V.  Drane,  2  MacArthur  (D.  C.)  163.  And  it  is  held  in  New  York  that  in  an 
action  by  a  subcontractor  to  foreclose  a  mechanic's  lien,  based  on  the  claim 
that  the  contractor  has  l)ecn  fully  paid  in  advance  of  the  terms  of  bis  contract, 
the  owner,  though  admitting  that  he  has  overpaid  the  cimti-actor.  and  accepted 
the  work  unfinished,  may  make  the  contractor  and  an  assignee  of  the  con- 
tractor  parties  to  the  suit,  and  have  their  claims  against  such  owner  determined 
therein.  Hilton  Bridge  Const.  Co.  v.  New  York  Cent.  &  H.  R.  R.  Co.,  40  N.  E. 
80,  145  N.  Y.  390,  affirming  32  N.  Y.  Supp.  514,  84  Uun,  225. 

07  0  ilellman  v.  Schneider,  75  lU.  422. 

G80  McGraw  v.  Storke,  44  lU.  App.  311. 

6 hi  Ammondale  Normal  Institute  v.  Anderson,  17  Atl.  1030,  71  Md.  128. 

«82  Wagner  v.  McMiUen,  39  N.  W.  777,  72  Wis.  327. 
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ance  due  him  to  the  material  man,  and  as  a  witness  in  the  case  claim- 
ed that  the  money  due  him  should  be  paid  to  the  material  man,  does 
not  authorize  a  judgment  for  such  amount  for  the  material  man.  in 
case  his  lien  is  not  sustained,  as  assignee  of  the  subcontractor.**' 
Where  an  owner  of  a  building  erected  under  a  contract,  in  writing, 
after  notice  of  liens  served,  files  a  bill  of  interpleader,  and  pays  the 
money  due  the  original  contractor  into  court,  on  a  decision  rendered 
that  the  notices  of  liens  were  inralid,  the  claimants  under  them  have 
no  title  to  the  fund,  but  it  is  payable  to  the  original  contractor,  or 
one  to  whom  he  had  assigned  it'®*  A  court  of  equity  in  adjusting 
the  respective  rights  of  claimants  to  a  fund  paid  into  court  upon  in- 
terpleader will  distribute  the  fund  according  to  the  principles  of 
equity,  rather  than  strictly  according  to  the  provisions  of  the  me- 
chanic's lien  law.  Thus,  although  a  mechanic  or  workman  perform- 
ing labor,  or  party  furnishing  materials,  for  a  subcontractor,  is  not 
entitled,  under  the  Illinois  statute,  to  any  lien, — for  the  lien  given 
does  not  extend  further  than  to  the  subcontractor, — ^j^et,  where  a 
court  of  equity  acquires  jurisdiction  of  the  fund  due  a  subcontractor, 
on  a  bill  of  interpleader,  in  which  the  persons  pei'forming  labor  or 
furnishing  materials  for  the  subcontractor  are  made  parties,  it  is 
the  duty  of  the  court  to  adjust  the  equities  of  all  parties  interested 
in  the  fund,  as  they  have  an  equitable  claim  on  the  fund.°®'' 

§  704.  In  a  case  in  New  Jersey  it  appeared  that  some  lien  claim- 
ants had  duly  notified  the  owner  of  their  claims,  and  thus  obtained 
liens,  while  others,  w-ho  had  received  from  the  contractor  ord^Ns  on 
the  owner,  had  not  so  perfected  their  liens;  and  it  was  held  that 
in  distributing  the  fund  on  interpleader  all  the  claimants  must  be 
tiiated  alike,  being  entitled  to  be  paid  in  the  order  in  which  their  re- 
spective notices  or  orders  had  been  presented  to  the  owner.®®**  An 
assignee  of  part  of  the  contract  price  under  an  assignment  made  be- 
fore the  work  began  is  entitled,  on  interpleadei',  to  be  paid  before 
fiubcontractors.*®^ 

0  83  Aldennau  v.  Transportatiou  Co.,  33  Atl.  589,  00  Conn.  47. 
CH4  IlaU  V.  Baldwin,  18  AtL  970,  45  N.  J.  Eq.  858. 
•86  Newhall  v.  Kastens,  70  111.  15G. 

«8«  Superintendent  &  Trustees  of  Public  Schools  In  Trenton  v.  Heath,  15  N.  J. 
Eq.  22;    Burnett  v.  Mayor,  etc.,  31  N.  J.  Eq.  341. 
«»7  Lauigan's  Adm'r  v.  Bradley  &  Currier  Co..  24  Atl.  505,  50  X.  J.  Eq.  201. 
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757.  Effect  of  Bond. 

758.  Action  on  Bond. 


DivMsioN  I.     Waiver. 

In  Gtonex^d. 

§  705.  Haying  considered  the  method  of  enforcing  mechanics^ 
liens,  there  remains  the  question  of  how  such  liens  may  be  released 
or  extinguished.  This  may  be  either  by  the  act  or  omission  of  the  lien 
claimant,  as  by  waiver,  laches,  or  foriual  discharge,  or  by  act  of 
the  owner,  as  by  payment,  recording  the  contract,  or  filing  bond. 
These  various  methods  of  extinguishing  the  lien  will  be  separately 
considered,  and  first  we  will  take  up  the  subject  of  waiver. 

The  right  to  assert  a  mechanic's  lien  may  be  waived,  and  such 
waiver  may  be  inferred  from  the  course  of  dealing  between  the  par- 
ties.^  Whether  a  lien  is  waived  is  largely  a  matter  of  intention;* 
and,  in  order  to  establish  a  waiver,  the  intention  to  waive  must  clear- 
ly appear.*  A  general  agent  or  manager  in  charge  of  a  corpora- 
tion's lumber  yard,  selling  for  cash  or  on  credit,  as  he  deems  best, 
has  implied  authority  to  waive  a  mechanic's  lien  for  lumber  sold 
by  him  from  such  yard ;  *  but  a  contractor  has  no  authority  to  waive 
the  lien  of  a  subcontractor." 

1  Iron  Co.  V.  Murray,  38  Ohio  St.  323. 

2  Pope  V.  Graham,  44  Tex.  196. 

a  Peck  V.  BridweU,  10  Mo.  App.  524. 

*  White  Lake  Lumber  Co.  v.  Stone.  27  N.  W.  395.  19  Neb.  402;  Badger  Lum- 
ber Co.  V.  Ballentine,  54  Mo.  App.  172. 

« Green  v.  Williams,  21  S.  W.  520,  92  Tenn.  220;  Nixon  v.  Cydon  Lodge 
(Kan.  Sup.)  43  Pac.  236.  But  where  a  contractor,  who  was  responsible  for 
the  erection  and  completion  of  certain  buildings,  according  to  terms  agreed  upon, 
failed  to  fulflU  his  contract,  without  any  excuse,  and  gave  a  release,  not  under 
Real,  of  all  claims  for  mechanics'  liens,  it  was  held  that  neither  he  nor  his  sub- 
contractors were  entitled  to  mechanics*  liens.  Whitcomb  v.  Eustace,  6  111. 
App.  574. 
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Instances  of  Waiver. 

§  706.  The  pefusal  of  a  material  man  to  accept  payment  fop  the 
materials  furnished  subsequent  to  the  taking  of  a  note  for  materials 
furnished  up  to  that  time  is  a  waiver  of  a  right  to  a  lien  for  the 
materials  furnished  after  the  note  was  given.®  A  lienor  who  joins 
in  a  deed  conveying  the  property  subject  to  lien  thereby  waives  his 
lien ;  ^  and  a  material  man  in  the  second  degree  who  contracts  to 
finish  the  building  after  it  has  been  abandoned  by  the  contractor 
thereby  waives  his  lien  for  materials  furnished  the  contractor.'  A 
subcontractor  who,  on  being  notified  by  the  owner  that  he  will  not 
be  responsible  for  the  subcontractor's  work,  agrees  to  look  only 
to  the  contractor  for  his  pwiy.  waives  all  right  to  a  lien."  A  mechanic 
who,  on  being  made  party  defendant  to  a  suit  to  foreclose  a  mortgage 
on  the  property,  refrains  from  setting  up  his  lien  in  such  suit  in  re- 
liance on  the  mortgagee's  promise  to  pay  his  account,  waives  his 
lien,  and  cannot  impeach  the  decree- of  foreclosure,  even  though  the 
mortgagee  did  not  pay  him,  and  never  intended  to  do  so.*®  So,  too,  a 
subcontractor  who  fails  to  file  his  claim,  relying  on  the  owner's  un- 
fulfilled promise  to  pay  him,  thereby  waives  his  lien.^^  The  submis- 
sion of  the  matters  in  dispute,  under  a  contract,  to  arbitration,  is  a 
waiver  of  the  right  to  a  mechanic's  lien;  ^*  but  a  waiver  of  priority 
of  a  mechanic's  lien,  in  an  agreement  to  submit  to  arbitration,  is 
without  effect  where  proceedings  to  enforce  the  lien  are  instituted 
before  award;  such  proceedings  being  a  revocation  of  the  agree- 
ment to  arbitrate.^* 

§  707.     A  release  of  part  of  the  property  covered  by  a  mechanic's 
lien  does  not  constitute  a  waiver  of  lien  on  the  residue  of  the  prop- 

«  Blakeley  v.  Moshier,  54  N.  W.  54,  94  Mich.  299. 

7  Alexander  v.  Slavens,  7  B.  :Mon.  (Ky.)  356. 

8  W- hltney  v.  Joslin,  108  Mass.  103. 

9  Murray  v.  Earle,  13  S.  C.  87. 

3  0  Lumpkin  v.  Snoolc,  19  N.  W.  333,  63  Iowa,  515. 

11  Andre  v.  Hodman,  13  Md.  255. 

12  New  York  Lumber  &  Wood- Working  Co.  v.  Schneider,  1  N.  Y.  Supp.  441, 
15  Daly.  15,  and  15  Civ.  Proc.  R.  30. 

18  Paulsen  v.  Manske,  18  N.  E.  275,  126  lU.  72. 
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erty.^*  The  right  to  a  lieu  is  not  waived  by  an  agreement  to  take 
pay  in  property;^*  nor  by  temporarily  withdrawing  the  lien  claim 
from  the  office  where  it  is  filed;  ^®  nor  by  the  fact  that  the  parties  have 
had  an  accounting,  and  adjusted  the  amount  due.^^     An  agi'eement 

between  tlie  seller  and  buver  of  machinerv  or  materials  to  be  at- 

•  ■ 

tached  to  Innd  that  the  title  shall  remain  in  the  seller  until  payment 
is  made  in  full  does  not  amount  to  a  waiver  of  the  seller's  right  to  a 
mechanic's  lien  upon  the  land  to  which  such  machinery  or  materials 
are  attached.^®     Where  the  debtor  becomes  bankrupt,  proving  up  the 

14  HaU  V.  Sheehan,  G9  N.  Y.  C18;  Keilly  v.  Williaina,  50  N.  W.  82G,  47  Minn. 
r>DO;  Carr  v.  Hooi)er,  29  Pac.  .S98,  48  Kan.  253.  Where  a  bank  held  an  assign- 
ment of  a  nuH'hauio's  Hen  ajjainst  three  lots  of  hind,  with  buildings  thereon,  for 
$3,000  each,  to  secure  a  debt  due  It  for  $5,756.  and.  the  buildings  on  one  of 
the  lots  having  been  sold  without  anj'  claim  by  the  bank  on  the  proceeds,  they 
having  l)een  distribute*!  to  other  lien  cre<litor8,  subsetiuently  anotlier  lot  and 
building  \^ere  sold,  and  tlie  .proceeds  were  in  court  for  distribution,  it  was  held 
that  the  neglect  of  the  bank  to  claim  the  proceeds  of  the  sale  of  the  flrst  lot 
did  not  impair  Its  right  to  have  its  debt  out  of  the  other  remaining  lots  to  the 
extent  of  its  lien  ui)on  each  particular  lot.  nor  prevent  it  from  claiming  its  en- 
tire del)t  out  of  the  pi*oceeds  of  the  sale  of  \hv  renmining  lots,  since  it  was  less 
than  the  lien  security  upon  such  lots;  that  the  lien,  not  the  debt  due  the 
bank,  was  apportioned  upon  tlie  lots  and  buildings.  Api)eal  of  Bank  of  Pitts- 
burgh. 29  I'a.  St.  'Xm  Where  owners  of  adjoining  lots  make  an  entire  con- 
tract for  the  ei*ection  of  improvements  on  each  lot,  without  agreement  as  to 
the  quantity  of  material  to  l)e  usetl  on  each,  a  part  payment  of  the  amount 
due  for  material  funiished,  and  the  release  of  one  lot  from  the  lien  of  the  mate- 
rial man  by  con.«?ent  of  all  the  parties,  do  not  release  the  remaining  lot  from  the 
lien  for  the  balance.  Meix»»ll  v.  Griest,  40  Pac.  1070, 1  Kan.  App.  145.  A.  made 
a  contract  with  B.  to  build  a  munber  of  houses  for  him.  which  contained  a 
clause  that  A.  would  execute  and  deliver  to  B.  a  release  from  mechanics'  liens 
and  claims  of  all  of  the  hous(>s  as  soon  as  they  should  be  respectively  completed 
and  rcjidy  for  occupancy.  On  these  facts  the  court  held  that  A.  did  not  thereby 
waive  his  right  to  a  mechanic's  lien  upon  the  houses,  but  that  the  evident  pur- 
pose was  to  free  each  house,  as  it  was  done,  from  the  lien,  the  others  mean- 
while remaining  liable  for  the  lien  until  they  should  resi)ectively  be  finished. 
Mclaughlin  v.  Keinhart,  54  Md.  71. 

10  Pierce  v.  Marple,  23  Atl.  1(K)S,  148  Pa.  St.  (J9. 

ic  Great  Spirit  Springs  Co.  v.  Chicago  Lumber  Co.,  28  Pac.  714,  47  Kan.  672.* 

1 7  Dennis  v.  Smitli,  38  N.  W.  OIKj,  38  Minn.  494. 

1^  Great  Western  Manuf'g  Co.  v.  Hunter,  IG  N.  W.  759,  15  Neb.  32;  Henry 
&  Ooatsworth  Co.  v.  Bond,  55  N.  W.  043,  37  Neb.  207;  Cooper  v.  Cleghom.  0  N. 
W.  491,  50  Wis.  113. 
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lien  debt  against  him  in  the  bankruptcy  proceedings,  and  receiving 
a  dividend  thereon,  do  not  constitute  a  waiver  of  the  lienJ®  Acqui- 
sition by  the  lienholder  of  the  legal  title  to  the  land,  with  the  inten- 
tion that  the  lien  shall  not  be  merged,  does  not  merge  the  lien.-*  So, 
too,  where  the  holder  of  a  mechanic's  lien  acquires  the  title  to  the 
property  upon  which  the  mechanic's  lien  exists,  by  a  conveyance 
thereof  from  the  owner,  the  mechanic's  lien  will  not  be  so  merged  in 
the  legal  title,  or  be  so  extinguished,  that  a  judgment  subsequently 
rendered  in  favor  of  a  third  person  against  such  owner,  but  rendered 
at  a  term  of  the  court  commenced  before  the  conveyance  was  made, 
and  in  an  action  pending  at  the  beginning  of  the  term,  can  create  a 
lien  prior  to  the  mechanic  s  lien.-*  Bringing  suit  in  attachment  upon 
the  lien  debt  does  not  waive  the  lien.^^  The  effect  of  an  agreement 
not  to  claim  a  lien  will  be  considered  hereafter.** 

Extension  of  Time. 

§  708.  As  a  general  rule,  mere  extension  of  the  time  for  paying 
the  Hen  debt  does  not  waive  the  lien.**  If,  however,  the  extension 
makes  the  debt  payable  after  expiration  of  the  time  limited  by  stat- 
ute for  bringing  suit  to  enforce  the  lien,  the  lien  is  necessarily  waived, 

10  Bnssett  v.  Baird,  85  Pa.  St.  ;i84;  Streeper  v.  McKee,  8(5  Pa.  St.  188;  In  re 
Hoi>e  Mln.  Co.,  Fed.  Cas.  No.  C.681.  1  Sawy.  710. 

20  Delaware  Railroad  Const.  Co.  v.  Davenport  &  St.  P.  Ry.  Co.,  40  Iowa,  406l 
Otherwise  if  such  intention  is  not  shown,  Simpson,  Hart  well  &  Stopple  v.  Mas- 
terson  (Tex.  Civ.  App.)  31  S.  W.  410. 

21  Bowling  V.  Garrett,  31  Pac.  13r>,  49  Kan.  504. 

22  West  V.  Flemming,  18  111.  248;    Brennan  v.  Swasey,  16  Cal.  140. 

23  {See  post,  §§  744-75.J. 

24  Montandon  v.  Deas,  14  Ala.  40;  Paddock  v.  Stout,  13  X.  E.  182,  121  HI. 
571;  McMurray  v.  Taylor,  3()  Mo.  2(»:  Ashdown  v.  Woods,  31  Mo.  405;  Kauf- 
man-Wilkinson  Lumber  Co.  v.  Christophel,  59  Mo.  App.  80;  Carnegie  v.  Rail- 
way Co.,  1  Ohio,  N.  P.  300;  Burr  v.  Graves,  4  Jjea  (Tenn.)  552;  Bodley  v. 
Denmead,  1  W.  Va.  249;  Bailey  v.  Hull,  11  Wis.  289;  Schmidt  v.  Gilson,  14 
Wis.  514. 

•  An  apparent  exception  to  this  rule  is  found  in  one  Pennsylvania  decision.  In 
that  case  a  material  man  in  second  degree  took  the  contractor's  note  for  90 
days,  without  the  owner's  knowledge?.  The  latter  paid  the  contractor  in  full 
before  the  note  fell  due.  The  court  held  that  the  extension  avoided  the  lieu, 
since  the  property  was  a  sort  of  surety  for  the  contractor.  HIU  v.  Witnier, 
2  Phila.  72. 
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since  the  extension  prevents  the  bringing  of  suit  before  the  time  ex- 
pires, and  the  stattite  prevents  the  bringing  of  suit  thereafter.^* 
Thus,  where  a  mechanic  takes  notes  for  his  claim,  some  of  which  do 
not  become  due  until  more  than  a  year  from  the  completion  of  his 
work,  he  cannot  enforce  his  Hen  under  a  statute  which  requires  suit 
within  a  year,  except  as  to  what  falls  due  within  the  year.^'  But, 
under  such  a  statute,  an  agreement  to  extend  the  time  of  payment 
beyond  a  year,  provided  a  mortgage  should  be  given,  will  not  defeat 
a  mechanic's  lien,  if  the  mortgage  should  not  be  executed.  The  giv- 
ing of  the  mortgage  is  in  such  case  a  condition  precedent.*^  And, 
if  the  agreement  is  to  take  notes  due  in  a  year,  the  three  days  of 
grace  do  not  operate  to  make  it  an  extension  of  more  than  a  year, 
80  as  to  constitute  a  waiver.**  An  extension  of  the  time  of  payment 
to  a  time  subsequent  to  the  time  limited  for  filing  the  lien  claim,  but 
before  expiration  of  the  period  for  beginning  suit  to  foreclose,  does 
not  waive  the  lien.*® 

Bedudng  Debt  to  Judgment. 

§  709.  Bringing  an  action  at  law  on  the  lien  debt,  and  obtaining 
personal  judgment  therein,  is  not  a  waiver  of  the  lien,  and  the  lien 
does  not  become  merged  in  such  judgment.'®     An  invalid  agreem'»nt 

«»  Pryor  v.  White,  16  B.  Mou.  (Ky.)  G05;  Ilawiin  v.  Marble,  13  Bush  (Ky.) 
58;  Scudder  v.  Balkam,  40  Me.  291;  Green  v.  Fox,  7  Allen  (Mass.)  85;  Ehlei-s 
V.  Elder,  51  Miss.  4()5. 

2«  Pryor  v.  White,  10  B.  Mon.  (Ky.)  005. 

27Gartlner  v.  HaU,  29  lU.  277;  Van  Stone  v.  Manufacturing  Co.,  12  Sup. 
Ct.  ISl,  142  U.  S.  128. 

28  Paddock  v.  Stout,  13  N.  E.  182,  121  111.  571;  Burr  v.  (Jraves,  4  Lea  (Tenn.) 
552. 

2«  Dawson  v.  Black,  30  N.  E.  413.  148  111.  484;  McMurray  v.  Taylor,  30  Mo. 
263;  Ashdown  v.  Woods,  31  Mo.  4(>5;  Kaufman-Wilkinson  Lumber  Co.  v.  Chris- 
tophel,  59  Mo.  App.  80.  Contra,  Qulnby  v.  City  of  Wilmington,  5  lionst. 
(Del.)  20. 

so  Germania  Building  &  Loan  Ass'n  v.  Wagner,  01  Cal.  349;  Maivan  v. 
Stanley,  38  Pac.  395,  5  Colo.  App.  XiTt;  Klrkwood  v.  Iloxie,  54  N.  W.  720,  95 
Mich.  02;  Cheshire  Prov.  Inst.  v.  Stone,  52  N.  H.  3«i5;  Vandyne's  Ex'rs  v. 
Vanness,  5  N.  J.  Eq.  490;  Anderson  v.  Huff,  23  Atl.  654,  49  N.  J.  Eg.  349; 
PoweU  V.  Manufacturing  Co.,  1  Luz.  Leg.  Reg.  92;  Fisher  v.  Rush,  71  Pa.  St. 
40;  Thomiwon's  Case,  2  Browne  (Pa.)  297;  Crean  v.  McFee,  2  Miles  (Pa.)  214; 
United  States  Blowpipe  Co.  v.  SjKmcer,  21  S.  E.  709,  40  W.  Va.  098;    Vox  v. 
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that  the  judgment  should  be  a  lien  is  insufficient  to  establish  the 
waiver  of  the  mechanic's  lien;'*  and  even  a'  personal  judgment 
against  a  third  party  for  the  lien  debt  is  not  conclusive  evidence  of 
waiver,  since  more  than  one  person  may  be  legally  liable  for  the  same 
debt .^-  But  it  is  held  in  some  cases  tliat  if  a  creditor,  in  taking  judg- 
ment foi'  a  debt  which  is  the  subject  of  a  mechanic's  lien,  include 
with  it  in  the  judgment  another  debt  to  which  no  such  lien  attached, 
the  lien  is  thereby  waived  and  defeated;  •*'*  while  in  Mississippi  a  me- 
chanic who  sues  out  a  general  instead  of  a  special  execution  waives 
his  lien,  and  cannot  afterwards  enforce  it  by  suit  in  chancery.^* 

Accepting  Note. 

§  710.  Taking  the  debtor's  note  is  in  some  cases  payment  of  the 
debt  for  which  it  is  given ;  ^^  but,  where  it  is  not  payment,  taking  such 
note  for  the  amount  due  on  a  lien  debt  is  not  a  waiver  of  the  lien,  un- 
less so  intende^d:  '*  and  it  mak(»s  no  difference  that  the  n.ote  bears  in- 

Soal,  22  WaU.  424.  It  has  l)eeii  held  in  Jklissouri  that  the  aUowance  of  the 
ac(*ount  of  a  subcontractor  l\v  the  assi^ee  of  an  insolvent  contractor  is  a  judg- 
ment into  which  the  account  is  merged,  and  deprives  the  subcontractor  of  the 
right  of  enforcing  hi.s  claim  as  a  lien  agahist  the  building.  Hayden  Slate  Go. 
V.  National  Cornice  Co.,  1  Mo.  App.  Rep*r,  507. 

31  KirivWoo<l  V.  Uoxie.  54  N.  W.  720,  95  Mich.  G2. 

»2  Dickson  v.  Corbett,  11  Nev.  277. 

3  3  Lambard  v.  Pilie,  33  Me.  141;  Joimson  v.  Pike,  35  Me.  291;  Taggard  v. 
Bucicraore,  42  Me.  77;  Pericins  v.  Pike,  Id.  141.  Contra,  Cheshire  Prov.  Inst 
V.  Stone,  52  N.  II.  365. 

34  Kirk  V.  Taliaferi-o,  8  Smedes  &  M.  (Miss.)  754. 

3'»See  post,  §  735. 

3«  Moutandon  v.  Deas,  14  Ala.  46;  Lane  v.  Jones,  79  Ala.  156;  Leftwich 
Ijiiml)er  Co.  v.  Florence  3klut.  Building,  Loan  &  Sav.  As8*n,  18  South.  48,  104 
Ma.  584;  Van  Court  v.  BushneH,  21  111.  624;  Brady  v.  Anderson.  24  111.  110; 
Croskey  v.  Corey.  48  111.  442;  Paddock  v.  Stout,  13  N.  E.  182,  121  lU.  571;  Daw- 
son V.  Black,  36  N.  K.  413,  148  111.  484;  Peck  v.  Standart.  1  lU.  App.  228; 
^lilllkin  v.  Armstrong,  17  Ind.  45(5;  Goble  v.  (iale,  7  Blackf.  (Ind.)  218;  Greene 
v.  Kly,  2  G.  Greene  (Iowa)  508;  Mix  v.  Ely.  Id,  513;  Scott  v.  Ward,  4  G. 
Greene  (Iowa)  112;  I^gan  v.  Attix,  7  Iowa.  77;  Bashor  v.  Xordyke  &  Mar- 
mon  Co.,  25  Kan.  222;  Graham  v.  Holt,  4  B.  Mou.  (Ky.)  61;  Finch  v.  Red- 
ding, Id.  87;  Gere  v.  Gushing.  5  Bush  (Ky.)  304;  Whitla  v.  Taylor,  6  La.  Ann. 
48<);  Maryland  Brick  Co.  v.  Spilman,  25  Atl.  297,  76  Md.  337;  Mllwain  v. 
Siinford,  3  Minn.  147  (Gil.  92);  Carpenter  v.  I.«K)aard,  5  Minn.  159  (Gil.  119); 
Pond  Mach.  Tool  Co.  v.  Robinson,  37  N.  W.  99.  38  MUm.  272;    Howe  v.  Kindred, 

(740) 


Ch.   17)  RELEASE    AND    DISCHARGE.  §   711 

terest.'^  A  fortiori,  an  unfulfilled  agreement  to  take  a  note  does 
not  waive  the  lien.*®  And  one  court  has  gone  so  far  as  to  hold  that 
taking  notes  and  receipting  for  them  as  in  full  for  materials  fur- 
nished does  not  even  imply  a  binding  agreement  not  to  sue  on  the 
lien  until  the  maturity  of  the  notes.'® 

§  711.  In  some  cases,  however,  taking  a  note  for  the  debt  bars 
the  lien.  This  is  the  case  where  there  is  some  express  agreement  to 
that  effect;  *®  or  where  the  note  is  accepted  as  payment;  *^  or  where 
the  note  has  been  guarantied  by  some  third  person;  *^  or  where  the 

44  N.  W.  Sll,  42  Minn.  433;    McKeen  v.  HasHtino.  49  N.  W.  10.").  40  Minn.  426; 

Smith  &  VaU  Co.  v.  Butts,  1(5  South.  242,  72  Miss.  2<>l>;    McMurray  v.  Taylor, 

30  Mo.  2r>;j;    Ashdown  v.  Woods.  .'U  Mo.  4(>."»:    OBiien  v.  Hau.son,  0  Mo.  App. 

545;    I.  Smith  &  Son  Co.  v.  Tarsons,  TiG  N.  W.  32(»,  37  Xel).  G77;    Barnacle  v. 

Henderson,  60  X.  AY.  382,  42  Neb.  lt;i);  Iloafflaud  v.  Lusk,  50  N.  W.  1(52,  33 
Neb.  376;    Calef  v.  BrinU\y,  58  N.   H.  90;    Edwards  v.  Derriekson,  28  N.   J. 

Law,  39;   Miller  v.  Moore,  1  E.   D.  Smith  (N.  Y.)  730;    Althanse  v.   Wan-en^ 

2  E.  D.  Smith  (N.  Y.)  657;    Jones  v.  Moores.  22  X.  Y.  Supp.  53,  07  Ilun,  100; 

C.  B.  Keogh  Manuf'g  Co.  v.  Eisenberg,  27  X.  Y.  Supp.  356,  7  Misc.  Uep.  79; 

Bates  V.  Trustees,  27  X.  Y.  Supp.  951,  7  Misc.  Uep.  (iOi);    Llnnemau  v.  Bieber,. 

33  N.  Y.  Supp.  129,  85  Ilun,  477;    Bemsdorf  v.  Hardway,  7  Ohio  Cir.  Ct.  R, 

378;    Tnillinger  v.  Kofoed,  7  Or.  228;    Thompson's  Case,  2  Browne  (Pa.)  2J>7; 

Crean  v.  McFee,  2  Miles  (Pa.)  214;    Khisley  v.  Buchanan,  5  Watts  (Pa.)  118; 

Johns  V.  Bolton,  12  Pa.  St.  3;^9;   Odd  Fellows*  Hall  v.  Masser,  24  Pa.  St.  507; 

Shaw  V.  Presbyterian  Church,  39  Pa.  St.  22(;;    Fisher  v.  Rush,  71  Pa.  St.  40; 

Rush   V.   Fisher,   8   Phila.   44;     Sweet    v.    Janus,    2    U.    I.    270:     Wheeler   v.. 

Schroeder,  4  R,  I.  383;    Hill  v.  Buildhig  Co.  (S.  D.)  60  N.  W.  752;    McDonald' 

V.  Railroad  Co..  24  S.  W.  252,  93  Tenn.  2S1;    I^oih?  v.  Graham,  44  Tex.  VM);. 

Doane  v.  Clinton,  2  I'tah,  417;'  Bailey  v.  Hull.  11  Wis.  289;    Schmidt  v.  Ollson,. 

11  Wis.  514;    AUis  v.  Distilling  Co.,  29  X.  W.  543,  67  Wis.  1(5;    Beei-s  v.  Knapp, 

Fed.  Cas.  Xo.  1,232,  5  Ben.  104;    Wisconsin  Trust  Co.  v.  Robinson  &  Caiy  Co., 

15  CCA.  668,  68  Fed.  778. 

37  Brady  v.  Anderson,  24  111.  110;    BaUey  v.  Hull,  11  Wis.  289;    Schmidt  v. 
Gilson,  14  Wis.  514. 

88  Lutz  V.  Ey,  3  Abb.  Prac.  (X.  Y.)  475;    Globe  Light  &  Heat  Co.  v.  Doud, 
47  Mo.  App.  439. 

8»  Shaw  V.  Presbyterian  Church,  39  Pa.  St.  226. 

40  Rush  V.  Perot,  12  Phila.  (Pa.)  175;    Dutton  v.  Insurance  Co.,  29  X.  H.  153. 

^iVason  V.  BeU,  53  Ga.  416;  Beuneson  v.  Thayer,  23  111.  374;  Teal  v. 
Spangler,  72  Ind.  380:  Cobum  v.  Kerswell,  35  Me.  12(J;  Crooks  v.  Finney,  3a 
Ohio  St.  57;    McCoy  v.  Quick,  30  Wis.  521. 

42  Kankakee  Coal  Co.  v.  Crane  Bros.  Manuf^g  Co.,  27  X.  E.  935,  138  111.  207. 
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note  includes  debts  due  on  other  accounts;  *'  or  where  the  mechanic, 
when  seeking  to  enforce  his  lien,  does  not  produce  the  note  at  the 
trial,  and  offer  to  surrender  it.** 

Negotiation  of  Note. 

§  712.  While,  the  acceptance  of  a  negotiable  promissory  note  in 
i^ttlemeut  of  an  antecedent  debt  works  no  essential  change  in  the 
relation  of  debtor  and  creditor,  since  the  note  is  merely  a  written 
expression  of  the  debtor's  previous  obligation,  yet  the  negotiation  of 
the  note  materially  alters  the  relation  of  the  parties  by  substituting 
a  new  creditor,  and  making  the  old  creditor  a  surety  for  the  debtor. 
So,  a  mechanic  who  has  received  and  negotiated  a  note  given  in  set 
tlement  of  an  account  for  his  services  waives  his  lien  for  such  serv- 
ices; since,  after  the  negotiation  of  the  note,  the  debt  is  no  longer 
due  to  him,  but  to  his  indorsee.  So  long  as  the  note  remains  in  the 
hands  of  an  indorsee,  the  lien  is  lost.***  But  a  mere  attempt  to  ne- 
gotiate the  note  is  not  a  waiver  of  the  lien;  *^  and  if  the  lien  claim- 
ant takes  up  the  note  before  beginning  suit  to  foreclose  his  lien,  and 

4  3  Blakelpy  v.  Moshier,  .■>4  N.  W.  54,  (H  Mich.  209;  Sehulenbiirg  v.- Robison, 
."»  Mo.  A  pp.  5()1. 

**  ('lenient  v.  Newton,  78  lU.  427;  Kankakee  Coal  Co.  v.  Crane  Bros.  MauuF^ 
Co.,  21  N.  E.  .'>(K),  128  111.  027;    Riinisay  v.  Allogie.  12  Wheat.  Gil. 

4B  Clement  v.  Newton.  78  111.  427;  Bayard  v.  McKJraw,  1  lU.  App.  134:  Ger- 
man Bank  v.  Schloth,  Vi  N.  W.  314.  .'>9  Iowa,  310;  MeDuffeo  v.  Rea,  13  Pa. 
Co.  Ct.  261;   Edmonds  v.  Tternan,  21  Can.  Sup.  Ct.  400. 

But  in  a  recent  case  in  Tennessee  a  different  rule  seems  to  be  amiomieed. 
There  a  railroad  construction  companj*  organized  a  railroad  comiMiny;  controlled 
its  stiX'kholders;  had  its  officers  elected  officers  thereof;  took  its  stock  and 
bonds,  uaising  therefrom  the  railroad  company's  only  assets,  which  it  also 
expended;  made  a  contract  for  construction;  the  construction  conuwny  issued 
notes  to  the  contractor  for  work,  which  he  negotiated,  and  which  were  still  out- 
stjinding,  though  his  liability  thereon  was  fixed  by  protest.  On  these  facts,  the 
court  held  that  it  was  proper  to  allow  him  to  recover  on  his  original  claim,  with 
provision  for  payment  of  the  notes  out  of  his  recovery,  without  first  requirhig 
the  notes  to  be  taken  and  surrendered.  McDonald  v.  Railroad  Co.,  24  S.  W. 
2.72,  1)3  Tenn.  281. 

»«  Hawley  v.  Warde,  4  Greene  (Iowa)  30;  Melian  v.  Thomiison,  71  Me.  492. 
A  blank  indorsement  wliich  has  been  erased  before  trial  is  not  conclusive  evi- 
dence of  negotiation.     Scott  v.  Wai;^,  4  Greene  (Iowa)  112. 
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produces  the  note  at  the  trial  for  cancellation,  his  negotiation  of  it 
will  not  constitute  a  waiver  of  his  lien.*^ 


Drafts  and  Orders. 

§  713.  The  rule  in  regard  to  drafts  and  bills  of  exchange  is  much 
the  same  as  that  in  regard  to  promissory  notes.  Thus,  a  draft  drawn 
by  the  mechanic  on  the  owner,  and  accepted  by  the  latter,  does  not 
constitute  a  waiver  of  the  lien.*®  Still  leps  is  an  unaccepted  draft  a 
waiver.*"  .  So,  too,  the  receipt  by  a  material  man  in  the  second  de- 
gree of  the  contractor's  acceptance  of  a  draft  for  his  account,^®  or 
his  receipt  of  a  draft  drawn  by  the  contractor,*^^  will  not  deprive 
him  of  his  lien.  And  a  material  man  who  accepts  from  the  building 
contractor  an  assignment  of  all  the  latter's  rights  under  the  contract 

*TBalkcom  v.  Lumber  Co..  17  S.  E.  lU2iK  91  Ga.  Ool;  Germnu  Bank  v. 
Schloth.  13  N.  W.  314,  50  Iowa.  316;  Baslior  v.  Marmon  Co.,  25  Kan.  222; 
Gralmm  v.  Holt,  4  B.  Mon.  (Ky.)  01;  Davis  v.  Par-sons,  32  N.  E.  1117,  157 
Mass.  584;  Morrison  v.  The  Laura.  40  Mo.  2(K);  Edwards  v.  Derrickson,  28  X. 
J.  I^w,  39;  Rush  v.  Fisher,  8  Phila.  (Pa.)  44;  HiU  v.  Building  Co.  (S.  D.)  60 
N.  W.  752;  Wisconsin  Trust  Co.  v.  Robhison  &  Cary  Co.,  15  C.  C.  A.  668,  68 
I'Vtl.  778.  Contra,  Edmonds  v.  Tioruan,  21  Can.  Sup.  Ct.  40().  In  a  New 
York  case  it  appeared  that  the  plaintiff  had  a  chiim  on  the  defendant  for  work, 
for  which  the  defendant  gave  his  note  to  tlie  plaintiff,  who  transfeiTCd  it.  The 
note  was  protested,  and  judgment  recfovered  against  the  defendant  by  the  in- 
dorsee; but  the  execution  was  returued  unsatisfied.  After  protest,  the  plain- 
tiff filed  a  claim  of  lien,  wldch  he  sought  to  foreclose,  and  produced  the  note  to 
bo  canceled;  but  by  what  means  he  was  again  possessed  of  it  did  not  appear. 
On  this  showing,  it  was  held  that  the  production  of  tlie  note,  without  showing 
that  the  judgment  recovered  thereon  was  satisfied  by  him,  or  that  the  title  was 
again  in  him,  was  not  enough  to  warrant  a  re<*overy.  Teaz  v.  Chrj'stie,  2  E.  D. 
Smith  (X.  Y.)  021. 

48Meeks  v.  Sims,  84  lU.  422;  Cox  t.  Colles,  17  111.  App.  503;  Gere  v.  Gush- 
ing, 5  Bush  (Ky.)  304;  Mehan  v.  Thompson,  71  Me.  492;  .Jones  v.  White,  12 
S.  W.  179,  72  Tex.  316;  Bodley  v.  Denmead,  1  W.  Va.  249;  Making  v.  Robin- 
son, 6  Ont.  1.  But  it  has  been  held  in  Missouri  that  a  material  man  who  directs 
the  owner  to  pay  the  contractor  monej'  withljeld  from  the  latter,  for  the  mate- 
rial man's  protection,  waives  his  lien  to  the  extent  of  such  jiayment.  Band  v. 
Grubbs,  26  Mo.  App.  591. 

4  0  Palmer  v.  Minhig  Co.,  11  Pac.  666,  70  Cal.  614. 

no  Compound  Luml)er  Co.  v.  Fehlhammer  Planing  Mill  Co.,  59  Mo.  App.  661. 

"  Momn  V.  Bank,  9  N.  Y.  Supp.  715,  58  N.  Y.  Super.  Ct.  199. 
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with  the  owner,  and  under  other  contracts,  to  hold  as  security  untU 
his  account  is  paid,  does  not  thereby  l(»«i*  his  li' n.'^ 

Taking  Collateral  Seciuity. 

§  714.  Whether  the  taking  of  collateral  security,  such  as  the  note 
or  acceptance  of  a  third  j)er8on  or  a  mortgage  on  property  not  af- 
fected by  the  lien,  constitutes  a  waiver  of  a  mechanic's  lien,  is  a  ques- 
tion on  which  the  courts  do  not  agr(H\  In  some  states  it  is  held  that 
the  taking  of  such  security  shows  that  the  mechanic  has  ceased  to 
rely  on  his  lien,  since,  if  he  still  relied  on  it,  he  would  not  ask  for  the 
other  security.  Accordingly,  in  those  states  the  acceptance  of  col- 
lateral security  impliedly  waives  the  lien.'"'  On  the  other  hand,  it  is 
held  in  a  numlier  of  states  that,  where  the  statute  is  silent  on  the 
subject,  the  taking  of  other  security  is  not  necessarily  inconsistent 
with  an  intention  that  the  statutory  mechanic's  lien  shall  also  re- 
main available,  and  the  latter  is  not  to  be  deemed  to  have  been  thert^ 
by  waivtMi  if  it  api)ear  that  this  was  not  the  intention.''*  And  under 
a  statute  i)roviding  that  no  person  having  a  mechanic's  lien  ''shall 
be  considertHi  as  waiving  the  same  by  granting  a  credit  or  receiving 
notes  or  other  securities,  unless  the  same  be  received  as  payment  or 
the  lien  be  expressly  waived,  but  the  sole  effect  thereof  shall  be  to 
prevent  the  institution  of  any  proceedings  to  enforce  said  lien  until 
the  expiration  of  the  time  agreed  upon,''  the  right  to  a  lien  for  ma- 
terial supplies  is  not  waived  by  taking  securities  for  the  pnce  thereof, 

62  Taliaferro  v.  Stevt»iison  (N.  .7.  Kit.  ic  App.)  ;33  Atl.  383. 

sBKinzey  v.  Thoiiui«,  28  lU.  50L>;  Clark  v.  Mooi-e,  64  lU.  279;  Kankakee 
Coal  Co.  V.  Crane  Bios.  Mamirg  Co.,  27  N.  E.  1)35,  138  lU.  207;  Little  v.  Vre- 
denburirli,  10  HI.  App.  189;  Wiilisoii  v.  DouKlas,  (J  Atl.  5;w.  06  Md.  99;  EWew 
v.  Elder,  51  Miss.  499;  Bailey  v.  Adams.  14  Woiid.  (X.  Y.)  201;  (Jrant  v.  Strong?. 
18  Wall.  (>23. 

c«  MoDtandon  v.  Deas,  14  Ala.  40;  Smith  v.  Johusou,  ^  MacArthur  (D.  C.) 
481;  Ford  v.  Wilson,  11  S.  E.  559,  85  Ga.  109;  Howe  v.  Kindi-ed,  44  N.  W. 
311,  42  MlDU.  433;  McKeen  v.  Haseltine,  49  N.  W.  195,  46  Minn.  426;  Par- 
berry  V.  .Tolmson,  51  Miss.  291;  Smith  &  VaU  Co.  v.  Butts,  16  South.  242,  72 
Miss.  209;  Peck  v.  Bridwell,  10  Mo.  App.  524;  Hoagland  v.  Lusk,  50  N.  W. 
162,  :i3  Neb.  370;  Kilpa trick  v.  Railroad  Co.,  57  N.  W.  604,  38  Neb.  620: 
Baker  v.  Abi-ams  (Xeb.)  01  N.  W.  91;  Joslyn  v.  Smith,  49  N.  W.  382,  2  N.  V. 
53;  Hinchman  v.  Lybraiid,  14  Serjf.  &  R.  (Pa.)  32. 
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unless  the  agreement  for  such  securities  is  inconsistent  with  the  ex- 
istence or  enforcement  of  the  lien/'^  In  Iowa  the  statute  expressly 
declares  that  no  person  is  entitled  to  a  mechanic's  lien  who  takes  col- 
lateral security  on  the  same  contract.*®  It  is  held  that  this  statute 
has  no  ai)plication  where  the  lien  claimant  Hurrendei^H  the  collateral 
security  before  the  rights  of  third  persons  attach,  and  relies  wholly 
on  his  lien;  ^"^  and  that  a  statute  declaring  that  no  person  shall  be 
entitled  to  a  lien  who  "during  the  progress  of  the  work"  takes  any 
collateral  security  does  not  apply  to  one  who  takes  collateral  se- 
curity after  his  work  is  completed/® 

§  715.  Taking  the  note  of  a  third  person  is  usually  regarded  as 
taking  collateral  security.  Thus,  where  one  of  the  members  of  a 
finn  owns  a  lot,  and  alone  j)nrchaHes  lumber  to  improve  the  lot,  the 
firm  note  given  in  payment  is  such  additional  security  as  will  dis- 
charge the  mechanic's  lien;  ^®  but,  if  such  lumber  were  purchased  by 
the  firm,  taking  the  firm  note  would  not  waive  the  lien.*®  If  the  debt- 
ors are  co-partners,  taking  their  note  signed  in  the  firm  name,  and 
indorsed  by  them  individually,  does  not  waive  the  lien,  since  no  ad- 
ditional security  is  thereby  obtained.®^  And  where  a  husband  con- 
tracts as  agent  for  his  wife  for  materials  to  be  used  in  erecting  build- 
ings on  her  land,  and  binds  himself  to  pay  therefor,  his  undertaking  is 
not  such  collateral  securitv  as  will  defeat  a  mechanic's  lien,  sinc^e 
such  a  transaction  merely  amounts  to  a  (contract  with  two  persons 
for  the  erection  of  a  house  on  the  land  of  one  of  them.*^  In  a  recent 
Wisconsin  case  it  appeared  that  the  president  of  a  corporation  gave 
his  individual  notes  for  debts  owing  by  the  corporation,  to  secure 
which  mechanics'  liens  had  been  filed  against  its  property,  and  took 
receipts  to  the  efifect  that  the  demands  were  paid  by  note;  and  it  was 
held  that  this  was  not  such  an  express  agreement  for  that  purjmse 

B5  Maryland  Brick  Co.  v.  SpUman,  2.j  Atl.  297.  7G  Md.  3:^7. 

B«  Getchell  v.  Musgrove,  7  N.  W.  154.  54  Iowa,  744;  Hale  v.  RaUway  Co., 
2  McCrary,  558,  13  Fed.  204;    Construction  Co.  v.  Meyer,  100  U.  S.  476. 

ftT  Getchell  v.  Musgrove,  7  N.  W.  154.  54  Iowa,  744. 

68  Bissell  V.  I^wis,  9  N.  W.  177,  50  Iowa,  231. 

BD  Croskey  v.  Corey,  48  111.  442. 

•Old. 

•1  Millikin  v.  Armstronff,  17  Ind.  456. 

•2  BisseU  V.  licwls,  9  N.  W.  177,  56  Iowa.  231;  Carpenter  v.  Leonard.  5  Minn. 
150  (G».  119). 
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as  to  extinguish  the  original  debt  and  discharge  the  liens.*^  A  state- 
ment in  a  contract  between  a  railroad  company  and  a  construction 
company,  that  the  former  would  pay  the  latter  out  of  a  certain  fund, 
— the  subscription  of  a  particular  county  along  the  road, — is  not  such 
a  taking  by  the  latter  company  of  a  collateral  security  as  to  vitiate  its 
mechanic  8  lien.**  An  assignment  to  the  lien  claimant  of  a  policy  of 
insurance  on  the  building  has  been  held  not  to  waive  the  lien,  for  the 
reason  that  the  insurance  could  not  become  a  security  unless  the 
building  were  destroyed  by  fire, — an  event  that  might  not  happen.'* 
And  receiving  a  conveyance  of  real  estate  as  part  pa3'ment  for  enact- 
ing buildings  thereon  is  not  a  waiver  of  a  mechanic's  lien  for  the  resi- 
due.**  Nor  is  the  promise  of  a  purchaser  of  land  to  pay  a  debt  se- 
cured by  mechanic's  lien,  which  accrued  before  he  bought,  considered 
collateral  security."^ 

§  716.  The  acceptance  of  a  mortgage  on  the  property  affected  by 
the  lien  does  not  amount  to  taking  collateral  security  unless  so  in- 
tended; ®*  but  a  lien  on  a  railroad  is  waived  by  taking  a  mortgage 
which  covers  the  rolling  stock  as  well  as  the  roadbed.®*  A  sum  of 
money  deposited  as  security  for  the  j>erformance,  on  the  part  of  a  con- 
struction compiiny,  of  a  contract  with  a  material  man,  and  out  of 
which  the  latter  is  to  be  paid  on  default  of  the  other  party,  is  such 
collateral  security  as  will  divest  the  material  man  of  his  right  to  a 
mechanic's  lien.'^  The  execution  of  a  trust  deed  to  secure  the  lien 
debt  does  not  constitute  a  waiver  of  the  lien  if  the  claimant  does  not 
accept  the  trust  deed,  or%assent  to  it.^^  When  material  is  furnished  to 
a  tenant  to  make  improvements  on  the  landlord's  farm,  the  fact  that 

6 a  Allis  v.  DistiUUip  Co.,  29  N.  W.  543,  30  N.  W.  300,  and  67  Wis.  16. 

«4  Meyer  v.  Constnictiou  Co.,  100  U.  S.  457;  Delaware  R.  Const.  Co.  v.  Daven- 
port &  St.  r.  Ry.  Co.,  46  Iowa,  406. 

0  5  Clark  v.  Moore,  64  111.  271). 

6«  Bayard  v.  McGraw,  1  111.  App.  134. 

67Morvln  v.  Sherman,  9  Iowa.  331;  Howe  v.  Kindred,  44  N.  W.  311,  42 
Minn.  433;  St.  Paul  Labor  Exchange  Co.  v.  Eden,  50  N.  W.  921,  48  Minn,  5; 
Furguson  v.  Ellis,  6  Uumph.  (Tenn.)  268. 

tJh  Gilcrest  v.  Gottschallc,  39  Iowa,  311. 

09  Hale  V.  Railway  Co.,  2  McCrary,  558,  13  Fed.  204. 

TO  shickle.  Harrison  &  Howard  Iron  Co.  v.  Council  Bluffs  Waterworks  Co., 
:;.3  FtHl.  13;  Harrison  &  Howard  Iron  Co.  v.  Council  Bluffs  City  Waterworks 
Co.,  25  Fed.  170. 

Ti  (Jraham  v.  Holt,  4  B.  Mou.  (Ky.)  61. 

am 
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a  material  man,  in  a  complaint  to  enforce  a  lien  on  the  improvements, 
alleges  that  the  landlord  is  personally  liable  for  the  material,  will  not 
amount  to  a  waiver  of  the  lien  by  taking  collateral  security  therefor, 
when  before  trial  he  dismisses  his  claim  of  personal  liability  against 
the  landlord  without  prejudice."'^  It  seems  that,  while  a  mechanic's 
lien  may  be  lost  by  accepting  a  contract  for  a  security  inconsistent 
with  the  existence  of  a  lien,  such  waiver  is  only  conditional  upon  the 
performance  of  the  contract.''  Thus,  a  provision  in  the  building  con- 
tract that  the  owner  shall  give  the  contractor  notes  secured  by  mort- 
gage would  not  waive  the  lien  if  the  notes  and  mortgage  were  not 
given.^* 

Taking  Mortgage  on  Same  Property. 

§  717.  A  mortgage  to  the  mechanic  upon  the  very  property  sub- 
ject to  his  lien  can  hardly  be  said  to  be  collateral  security;  '^  but  it 
may  be  argued  that  taking  it  shows  that  the  mechanic  does  not  rely 
upon  bis  lien,  and  has  therefore  waived  it.  The  authorities  on  this 
point,  however,  are  in  a  state  of  hopeless  contradiction.  All  that 
can  be  said  is  that  in  some  states  such  a  mortgage  is  a  waiver  of  the 
lien,  and  in  others  it  is  not.'*     It  is  held  in  Illinois  that  a  material 

7  2  National  Lumber  Co.  v.  Bo^\^lau,  42  N.  W.  557,  77  Iowa,  70(>. 

7  3  Central  Trust  Co.  v.  Ricbmond,  N.,  I.  &  B.  R.  Co.,  15  C.  C.  A.  273,  68 
Fed.  90. 

74  Gardner  v.  HaU,  20  111.  277;  Chicago  &  A.  K.  Co.  v.  Union  RoUing-Mill 
Co.,  3  Sup.  Ct.  594,  109  U.  S.  702;  Van  Stone  v.  Manufacturing  Co.,  12  Sup.  Ct. 
181, 142  U.  S.  128;  Kingsland  &  Douglas  Manuf'g  Co.  v.  Massey,  13  South.  2(59, 
09  Miss.  296;  Barnard  &  Leas  Manuf'g  Co.  v.  (Jalloway,  58  N.  W.  565,  5  S.  D. 
205.  Contra,  Barrows  v.  Baugliman,  9  Mich.  213;  Weaver  v.  Demuth,  40  N.  J. 
Law,  238. 

7s  Gilcrest  v.  (Jottsclialk,  39  Iowa,  311. 

7«  Tlie  following  cases  hold  ihat  a  mechanic  who  accepts  a  mortgage  on  the 
property  subject  to  his  lien  waives  his  lien,  the  two  securities  being  inconsistent: 
Barrows  v.  Baughman,  9  Mich.  213;  Gorman  v.  Sagner.  22  Mo.  137;  Weaver 
V.  Demuth,  40  N.  J.  I^iw,  238;  TruUinger  v.  Kofoed,  7  Or.  228;  Kendall  Manuf'g 
Co.  V.  Rundle,  47  N.  W.  364,  78  Wis.  150. 

The  following  cases  hold  that  the  acceptance  of  a  mortgage  by  a  mechanic's 
lien  holder,  covering  the  property  to  which  the  lien  has  attaclied,  does  not  op- 
erate as  a  waiver  of  the  lien,  wiiere  such  was  not  the  intention  of  the  parties: 
Hoberts  v.  WUcoxon,  30  Ark.  355;  Gilcrest  v.  (Jottschalk,  39  Iowa,  311;  Par- 
l)erry  v.  Johnson,  51  Miss.  291;  Chapman  v.  Brewer,  62  N.  W.  320.  43  Neb.  890; 
Uall  V.  Pettigrove,  10  Hun  (N.  Y.)  60S);  Boyle  v.  Bobbins,  71  N.  C.  130. 
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man  does  not  waive  his  statutory  mechanic's  lien  by  attempting  to 
reserve  a  contractual  lien  on  the  materials  furnished,  since  such  re- 
served lien  would  be  void;^"  and  in  Tennessee  the  retention  bv  a 
seller  of  title  to  machinery  placed  on  land  until  the  price  is  paid,  with 
a  reservation  of  the  right,  in  case  of  default  in  payment,  to  take 
possession  of  and  remove  such  machinery  without  process,  is  not  a 
waiver  of  the  lien  given  by  the  statute  on  any  lot  of  ground  for  the 
price  of  machiner}'  furnished  or  erected  thereon  J®  In  Michigan  the 
furnisher  of  mill  machinery  who  has  taken  a  bill  of  sale  of  the  ma- 
chinery to  secure  his  account  may  disclaim  an}'  rights  under  the  bill 
of  sale,  and  enforce  his  lien."* 

Estoppel. 

§  718.  A  lien  claimant  may  estop  himself  from  asserting  his  lien. 
Thus,  a  lienholder  who  induces  a  third  person  to  buy  the  property  by 
representing  to  him  that  there  are  no  liens  upon  it  is  estopped  to  as- 
sert his  lien  as  against  such  purchaser.®^  So,  too,  a  subcontractor 
who  stands  by  and  consents  to  the  owner's  payment  to  the  original 
contractor  of  all  that  w  as  owing  by  him  cannot  afterwards  complain 
and  subject  the  owner's  property  to  a  lien.*^  And  a  mechanic  who 
has  a  lien  upon  real  estate,  for  work  and  materials  furnished  in  the 
erection  of  houses  thereon,  and  who  releases  it  for  the  purpose  of 
enabling  the  owner  to  secure  a  new  loan,  cannot  afterwards  claim  to 
enforce  the  same  lien  as  against  the  party  making  such  loan  upon 
the  security  of  the  property.*"  But  a  material  man  is  not  estopped 
from  enforcing  his  lien  because  he  is  surety  on  the  contractor's  bond 
to  the  owner  to  secure  him  from  loss  on  account  of  the  default  or  neg- 
ligence of  the  contractor.®^  Nor  is  a  material  man  estopped  from  seek- 
ing to  foreclose  his  lien  for  materials  furnished  by  him  to  the  con- 

7T  aark  V.  Moore,  64  IH.  279;  Chicago  &  A.  R.  Co.  v.  Union  RoUing-MiU  Oo.. 
3  Sup.  Ct.  594,  109  U.  S.  702. 

7  8  Case  Manurg  Co.  v.  Smith,  40  Fed.  .'539. 

7  0  Marinette  Iron- Works  Co.  v.  Cody  (Mich.)  66  N.  W.  334. 

80  Hlnehley  v.  Greany,  118  Mass.  595;  White  Lake  Lumber  Co.  T.  Stone,  27 
N.  W.  395,  19  Neb.  402. 

«i  Chilton  V.  Lindsay,  38  Mo.  App.  57.  ■ 

•2  PhiUlps  V.  Gilbert,  2  MacArthur,  415. 

88  Blyth  V.  Torre  (Cal.)  38  Pac.  639.    See  post,  §  753. 

(748) 


Ch.  17)  RELEASE    AND   DISCHARGE.  §   71 9 

tractor  by  reason  of  his  giving?  a  false  receipt  for  the  amount  due 
him,  to  enable  the  contractor  to  obtain  a  payment  from  the  owner, 
where  the  owner  has  paid  out  no  money,  and  suffered  no  loss  on  ac- 
count of  such  receipt.*** 

§  719.  The  mere  declaration  of  a  material  man  in  the  second  de- 
gree that  he  looks  to  the  contractor  alone,  and  does  not  hold  the  owner 
of  the  building  responsible,  is  simply  a  parol  relinquishment,  without 
consideration,  of  a  valuable  right,  and  is  altogether  ineffectual  to 
constitute  an  estoppel.**^  A  railroad  contractor  is  not  estopped  from 
asserting  that  his  lien  is  superior  to  a  mortgage  on  the  road  by  the  fact 
that  he  is  a  stockholder  in  a  corporation  that  has  guarantied  the 
mortgage  bonds. **^  In  an  action  to  foreclose  a  subcontractor's  lien, 
it  appeared  that  the  supervising  architect,  before  giving  the  princi- 
pal contractors  an  estimate  for  payment,  asked  one  of  the  subcon- 
tractors if  they  were  satisfied  with  the  principal  contractors,  and  he 
answered  that  they  were  perfectly  good.  The  owner  of  the  building 
then  paid  the  principal  contractors  the  full  amount  of  the  contract 
price,  but  he  was  not  misled  by  statements  of  the  subcontractor,  nor 
induced  thereby  to  make  such  payment.  It  was  held  that  su(!h  state- 
ments did  not  operate  as  an  estoppel  in  pais  against  the  subcon- 
tractors.®^ In  another  case  the  owner  testified  that  he  had  gone  to 
the  agent  of  plaintiff,  a  subcontractor,  and  asked  him  if  the  princi- 
pal contractors  wei'e  paying  their  bills,  and  if  they  were  owing  plain- 
tiff any  amount;  and  that  the  agent  replied  that  they  were  not 
owing  anything  of  any  account,  and  that  they  were  all  right.  It 
appeared  that  this  conversation  occurred  at  a  place  where  the  agent 
did  not  have  access  to  his  books,  and  that  there  was  no  reason  why 
the  latter  should  have  desired  to  mislead  the  owner,  and  there  was 
s(»me  conflict  as  to  what  the  agent  did  say.  On  this  shoeing  it  was 
held  that  the  owner  could  not  resist  foreclosure  on  the  ground  that, 
relying  on  the  agent's  representation,  he  had  paid  the  principal  con- 
tractor all  he  owed  them.*®  The  fact  that  the  conti'actor  has  es- 
topped himself  from  claiming  a  lien  will  not  affect  a  subcontractor  s 

»*  Washburn  v.  Kahler.  31  Pac.  741,  97  Cal.  o8. 

•6  Sodlni  V.  Winter.  32  Md.  130. 

««  Meyer  v.  Hornby,  101  U.  S.  728. 

•7  Simonsen  v.  Stachlewicz,  52  N.  W.  310,  82  Wis.  338. 

»«  Gull  River  Lumber  Co.  v.  Keefe,  41  N.  W.  743,  6  Dak.  160. 
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n^ht  to  lien  for  work  and  material  furnished  by  him,  in  states  where 
the  subcontractor's  right  thereto  is  not  derived  from  or  dependent 
on  the  existence  or  nonexintence  of  the  lien  of  the  contractor.®*  In 
a  Nebi*ai?ka  case  it  apj)eared  that  a  mortgagee  advanced  money  on 
land  on  the  faith  of  an  agreement  by  a  material  man,  who  was  entitled 
to  a  lien  thereon,  that  he  would  release  his  right  to  claim  a  lien 
prior  to  the  mortgage  on  payment  to  him  of  a  part  of  his  account,  and 
the  execution  by  the  owner  of  the  land  of  a  note  for  the  balance.  It 
was  held  that,  while  this  agreement  subordinated  the  lien  of  the  ma- 
terial man  to  that  of  the  mortgagee,  neither  the  acceptance  of  the 
owner's  note,  nor  the  giving  of  a  receipt  in  full  for  the  demand,  by 
the  material  man,  operated  as  an  abandonment  of  his  lien.*^ 

Division  II.     Laches — Limitations- 

Gtoneral  Liinitation  Laws. 

§  720.  In  discussing  the  loss  of  mechanics'  liens  through  delay  in 
enforcing  them,  it  is  to  be  noticed  in  the  first  place  that,  as  a  gen- 
eral rule,  the  ordinary  statutes  of  limitations  do  not  apply  to  suits  to 
enforce  mechanics'  liens.® ^  Thus,  it  is  held  that  a  statute  declaring 
that,  when  a  suit  is  dismissed  on  a  ground  other  than  th*e  merits,  a 
second  suit  may  be  brought  within  a  certain  time,  does  not  apply  to 
mechanic's  lien  suits  unless  the  second  suit  is  begun  within  the  time 
limited  by  the  mechanic's  lien  act;  ®*  that  the  section  of  the  statute 
of  limitations  which  excepts  persons  who  are  out  of  the  state  from 
the  operation  of  the  statute  has  no  application  to  the  mechanic's  lien 
law;®'*  and  that  an  act  making  the  statute  of  limitations  begin  to 

«»  Green  v.  Williams,  21  S.  W.  520,  92  Tenn.  220. 

»o  HoaRlaud  v.  Lusk,  50  N.  W.  162,  33  Neb.  376. 

»i  Dunning  v.  Stovall.  30  Ga.  444;  Walker  v.  Burt,  57  Ga.  20;  Clark  v.  Man- 
ning, 4  111.  App.  649;  Hayes  v.  Railroad  Co.,  6  Atl.  144,  113  Ta.  St.  380.  Con- 
tra, Seaton  v.  Hixon,  12  Pac.  22,  35  Kan.  663. 

92  Walker  v.  Burt,  57  Ga.  20.  But  in  Kansas  such  a  provision  is  held  appli- 
cable to  mechanic's  lien  suits  by  virtue  of  a  clause  in  the  mechanic's  lien  act 
declaring  that  the  practice,  pleadings,  and  procedui*e  in  mechanic's  lien  suits 
"shall  be  in  conformity  with  the  rules  prescribed  by  the  Code  so  far  as  the 
same  are  applicable."     Seaton  v.  Hixon,  12  Pac.  22,  35  Kan.  663. 

»8  Clark  V.  Manning,  4  lU.  App.  649. 
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run  from  the  Ist  of  January  next  after  the  cause  of  action  accrued 
does  not  apply  to  suits  to  enforce  mechanics'  liens,®*  But,  even 
though  the  statutes  of  limitation  do  not  apply,  there  is  a  presumption 
after  the  lapse  of  20  years  that  a  mechanic's  lien  has  been  Extinguish- 
ed by  payment.®^  In  an  action  against  a  contractor  for  the  value  of 
materials  furnished  for  a  building,  the  contractor  cannot  complain 
that  the  plaintiff  negligently  allowed  a  mechanic's  lien,  filed  to  se- 
cure the  indebtedness,  to  become  barred  by  the  statute  relating  to 
liens,  since  that  does  not  bar  the  debt  itself.®*  A  statute  exempting 
the  property  of  volunteers  in  the  late  war  from  levy  and  sale  during 
their  service  in  the  army,  and  de(*laring  that  the  provisions  of  law 
limiting  the  time  for  bringing  suits  shall  cease  to  run  during  such 
service,  was  held  in  Iowa  to  apply  to  mechanic's  lien  suits.®"  It  is 
held  in  California  that  the  provision  in  the  general  limitation  act  that 
the  filing  of  the  complaint  shall  be  deemed  a  commencement  of  the 
suit  applies  to  that  act  only,  and  not  to  the  mechanic's  lien  law.®* 

liimitations  in  the  Mechanic's  Liien  Acts. 

§  721.  The  reason  why  the  ordinary  statutes  of  limitations  do  not 
apply  to  mechanic's  lien  suits  is  because  it  is  unnecessary  to  have 
them  do  so.  The  acts  creating  and  providing  for  mechanics'  liens 
almost  invariably  provide  that,  in  order  to  enforce  a  lien,  suit  must 
be  begun  within  a  definite  time,  which  time,  it  is  safe  to  say,  is  al- 
ways less  than  the  ordinary  period  of  limitation.  If  suit  is  not  begun 
within  the  time  limited  by  statute,  the  lien  is  irretrievably  lost.®® 

•*  Dunning  v.  StovaU,  30  Ga.  444. 

»6  Hayes  v.  Railroad  Co.,  0  Atl.  144,  113  Pa.  St.  380. 

»«  KlmbaU  v.  Bryan,  10  N.  W.  218,  50  Iowa,  632. 

•T  Edwards  v.  McCaddon,  20  Iowa,  520. 

»8  Flandreau  v.  White,  18  Cal.  639. 

»»  Green  v.  Water  Co.,  10  Cal.  374;  Bradford  v.  Dorsey,  ai  Cal.  122;  UlUs  v. 
Halliwell,  50  Conn.  270;  Hume  v.  Simmons,  16  South.  552,  34  Fla.  584;  WalkiM- 
V.  Burt,  57  Ga.  20;  Huntington  v.  Barton,  64  111.  502;  Crowl  v.  Nagle,  86  111. 
437;  Mcintosh  v.  Sehroeder,  39  N.  E.  478,  154  111.  520,  affirming  55  lU.  App.  149; 
Cairo  &  St.  L.  R.  Co.  v.  Cauble,  4  lU.  App.  13;};  Kiilp  v.  Chamberlain,  31  K.  E. 
376,  4  Ind.  App.  560;  Gates  v.  Ballon,  10  X.  W.  258,  56  Iowa,  741;  Johnson  v. 
Pike,  35  Me.  291;  HiUiard  v.  Allen,  4  Cush.  (Mass.)  532;  McCaUan  v.  Smith. 
11  Cush.  (Mass.)  2:W;  Dinkins  v.  Bowers,  49  Miss.  219;  Lee  v.  Chambers,  13 
Mo.  238;  Monroe  v.  Hanson  (Neb.)  66  N.  W.  12;  Bowes  v.  Christian  Home,  64 
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Hh'  thnf  for  begioDing  nm-h  rait  cannot  be  extended  bj  agreement 
of  Uh'  partif'ft.''"'  Nor  is  nach  time  extended  bv  the  insolTency  of 
the  debtor.'"'  nor  br  the  fact  that  he  prevented  the  completion  of 
the  routract.'"'  Obtaining  (lersonal  jndgmcmt  on  the  lien  debt  is  not 
tlie  bringing  of  Bneh  a  snit  n»  iKill  preserre  the  lien.'*'  A  lien  whidi 
han  lieen  ditcHolved  bv  lapne  of  time  c-annot  be  restored  bv  tacking 
on  a  lU'W  lien  arimng  under  another  contiact  snbsetinentlv  made  «ith 
tlie  Kame  owner.*^*  Where  the  lien  has  been  transferred  from  the 
land  to  a  fund  obtainc'd  by  its  sale,  on  execution,  or  to  a  bond  given 
to  dis4']mrge  the  lien,  statutory  provisions  in  regard  to  the  time  of 
sning  do  mit  a[»ply.'^''  A  statatory  provision  that  one  shall  not  en- 
force this  lien  -to  the  prejudice  of  any  other  creditor  or  any  incum- 

How.  rra^.  iX.  Y.i  ."i0!»:  Vn^u*  v.  HouKlittm.  TtS  X.  H.  !«■»:  WUIamette  Falls 
TranKiK.  He.  To.  v.  IVTrin.  1  f>r.  1S2:  Kay  v.  Smith.  10  Heisk.  *TemL>  41;  Mc- 
Clelland V.  WithtTs.  Fed.  Cas.  Xo.  s.fSW.  4  C'ranch.  C.  C.  «»:  Waller  v.  Dyer, 
ViHl.  i'an.  Xo.  17,UiS.  r>  Cram-h.  C.  <\  Till, 

Joo  IiniUird  V.  AHpd.  4  Ciish.  Olass.i  Ti-TJ:  Brown  v.  Moore.  2»;  111.  421.  Where 
a  hiiiUlin^;  mntnu't  reads,  "I  hereliy  agree  tliat  yon  sbaU  have  a  mechanic's  lien 
until  the  same  is  paid/'  and  prr>vides  for  pa>ment  at  a  date  within  the  statutory 
Iiericxl  of  limitations,  the  contract  cannot  be  constmtd  a^  a  waiver  of  the  stat- 
ute of  limitations  as  to  the  ripht  to  enforce  such  lieu  Gates  v.  Ballon,  10  X. 
W.  25S.  r)e>  Iowa.  741. 

101  Bradford  v.  Dorsey,  3  C'al.  122. 

102  Freeto  v.  Houghton,  58  X.  H.  100. 

if'3  Williams  v.  Teaniey.  H  Serg.  &  R.  (Pa.>  5S. 

i«4  F^nmham  v.  Davis,  1»  At!.  72r».  79  Me.  282. 

lor,  lx)udon  v.  Colenmn,  r»l)  Ga.  (5.73:  Sheffield  v.  Early.  25  X.  T.  Supp.  109S, 
73  Hun.  173.  I-aws  X.  Y.  1KS."»,  c.  :U2.  §  24.  provides  that  an  owner  of  proii- 
erty  may  f;ive  notice  in  writing  to  a  ])erson  asserting  a  mechanic's  lien  thereon 
to  bring  an  action  of  foreclosiue  by  a  day  named,  or  show  cause  why  the  liai 
should  not  Ije  vacated.  On  December  4,  1800.  P.,  an  owner  of  property,  served 
such  notice  on  M.,  a  lienholder,  returiuible  January*  10.  1891,  who  commenced 
his  action  January  0,  1891.  by  tiling  a  summons  and  complaint  in  the  cleric's 
otnce.  and  leaving  copies  at  the  office  of  the  attorney'  who  countersigned  the 
notice.  The  attorney,  on  January  8th,  declined  to  appear  for  the  owner:  and 
on  return  of  the  notice,  January  10th,  the  court  gave  the  lienholder  10  days  in 
which  to  iKn'fei't  service  of  summons  on  the  owner,  or  to  procure  an  order  of 
imblication  against  her.  Publication  was  made,  and,  the  owner  failing  to  ap- 
pear, her  application  to  discharge  tlie  lien  was  denied.  Held^  tliat  there  was 
no  error  in  extending  lienholder*s  time  in  which  to  make  service  of  his  com- 
plaint, he  having  exercised  reasonable  diligence  to  discover  the  owner's  where- 
abouts, in  order  that  service  might  be  made  upon  her,  and  to  obtain  an  appear- 
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brancer,  aniess  suit  be  instituted  to  enforce  such  lien  within  six 
months  after  the  last  payment  for  labor  or  materials  shall  have  be- 
come due  and  payable,''  does  not  apply  to  a  purchaser  from  the  own- 
er; ^^®  nor  does  it  have  any  application  as  between  the  lien  claimant 
and  the  owner;  ^^^  but,  if  suit  is  not  brought  within  the  six  months, 
the  lien  is  subordinated  to  the  rights  of  creditors, ^*^*  and  of  those 
deriving  title  from  such  creditors.^^®  But,  where  the  statute  declared 
that  no  lien  shall  be  enforced  against  any  creditor  or  incumbrancer 
or  purchaser  unless  a  claim  shall  have  been  tiled  within  four  months 
after  the  last  payment  shall  have  become  due,  and  suit  brought  with- 
in two  years  after  filing  such  claim,  it  was  held  that,  even  as  against 
the  owner,  suit  could  not  be  begun  aftefr  expiration  of  two  years  after 
filing  the  claim.^*®  In  a  statute  which  provides  that  a  mechanic's 
lien  shall  not  be  enforced  after  six  months  from  the  time  when  the 
last  payment  became  due,  as  against  "any  other  creditor  or  incum- 
brancer," the  latter  clause  signifies  any  creditor  having  a  lien  by  con- 
tract made  under  this  law,  or  anv  incumbrancer  who  has  a  lien  bv 
mortgage,  judgment,  or  otherwise,  not  under  the  said  act,  whether 
the  same  were  created  prior  or  subsequent  to  the  contract  sought  to 
be  enforced.^ ^^  Under  a  statute  which  makes  a  mechanic's  lien  on 
an  owner's  interest  subordinate  to  prior  incumbrances,  and  declares 
that,  in  actions  to  enforce  such  liens,  all  persons  interested  may  be 
made  parties,  but  those  not  made  parties  are  not  bound  by  the  judg- 
ment, the  provision  that  the  lien  "shall  be  deemed  lost"  unless  suit 
to  enforce  it  is  commenced  within  six  months  after  maturity  of  the 

ance  for  her  by  attorney,  and  that  his  action  was  begnn  in  proper  time.  In  re 
Poole  (CJom.  PI.)  14  N.  Y.  Supp.  790. 

loe  Dunphy  v.  Riddle,  86  111.  22. 

107  Van  Pelt  v.  Dnnford,  58  HI.  145;    Moore  v.  Parrish,  50  111.  App.  233. 

losCook  V.  VreeLind,  21  lU.  431;  Lunt  v.  Stephens,  75  111.  507;  Rietz  v. 
Ooyer,  83  111.  28.  A  petitioner  to  enforce  a  mechanic's  lien  obtained  a  decree 
against  creditors  and  incumbrancers  without  having  made  them  parties  within 
the  six  months  limited  by  the  act;  but  they  failed  to  show  that  they  occupied 
such  a  position  at  the  time  of  tho  filing  of  the  petition.  It  was  held  that  the 
decree  should  stand.    Austin  v.  Wohler,  5  111.  Ai)p.  300. 

100  Lunt  V.  Stephens,  75  111.  507. 

110  Mcintosh  v.  Schroeder,  39  N.  E.  478,  154  lU.  520. 

111  Sbaeffer  v.  Weed,  8  111.  511.  Creditors  of  a  decedent  become  judgment 
creditors  by  proving  up  their  claims  in  the  probate  couit.  Hietz  v.  Coyer,  83 
111.  28. 
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indebtedness  applies  only  to  suits  against  owners,  and  the  lien  is 
not  lost  by  failure  to  make  incumbrancers  parties,  within  the  six 
months,  to  a  suit  against  the  owner.^^*  So,  too,  statutes  providing 
that  no  mechanic's  lien  shall  hold  the  property  longer  than  six 
months,  unless  an  action  be  commenced  within  that  time  to  enforce 
the  same,  and  that  persons  claiming  liens  on  the  property  may  be 
brought  in  at  any  time  before  trial,  merely  fix  the  time  within  which 
the  action  must  be  brought  as  against  the  owner  of  the  land,  and  do 
not  require,  as  against  third  persons  claiming  liens  on  the  property, 
that  the  action  to  foreclose  the  lien  be  brought  within  the  six 
months.^  ^* 

Starting  Point. 

§  722.  The  point  of  time  at  which  the  period  for  suing  begins 
varies  under  different  statutes;  and,  in  determining  the  exact  start- 
ing point,  the  same  principles  apply  that  have  been  previously  stated 
in  considering  the  time  during  which  lien  claims  may  be  filed.'" 
When  the  statute  limits  the  time  for  filing  the  claim,  and  declares 
that  suit  must  be  begun  within  a  specified  time  after  such  filing,  a 
lien  claimant  who  files  his  claim  before  the  end  of  the  time  limited 
therefor  must,  nevertheless,  begin  suit  within  the  statutory  time 
after  he  actually  filed  his  claim,  and  cannot  wait  the  full  length  of 
such  time  after  expiration  of  the  period  during  which  he  might  have 
filed  his  claim.^^^  In  case  two  valid  claims  are  filed  for  the  same 
lien,  the  time  for  suing  will  begin  to  run  from  the  first  one,  and  the 
second  claim  will  have  no  effect  in  extending  the  time.^*'  But  if  the 
first  claim  is  invalid,  and  the  second  one  is  valid  and  in  due  time,  the 
time  for  suit  begins  to  run  from  the  filing  of  the  second  lien,  the  first 
one  being  treated  as  a  mere  nullity.^*'  Under  a  statute  requiring  a 
claim  to  be  filed  within  90  days  in  order  to  bind  innocent  purchasers, 

112  De  La  Vergne  Refrigerating  Mach.  Co.  v.  Montgomery  Brewing  Co.,  6  C. 
C.  A.  272,  57  Fed.  111. 

113  San  Juan  Hardware  Co.  v.  Carrothers  (Colo.  App.)  43  Pac.  1053. 

114  See  ante,  §§  474,  475. 

115  Hart  &  Schlessenger  Corp.  v.  Mullen,  4  Colo.  512;  GUcrest  v.  Gottschalk, 
39  Iowa,  311;  Mulloy  v.  Lawrence,  31  Mo.  583;  Battle  v.  Mc Arthur,  49  Fed.  715. 

ii«Gilcrest  v.  Gottschalk.  39  Iowa,  311;  Mulloy  v.  Lawrence,  31  Mo.  583; 
WTieeler  v.  Almond,  46  N.  J.  Law,  161;    Battle  v.  McArthur,  49  Fed.  715. 
11 T  Davis  V.  Schuler,  38  Mo.  24. 
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bat  allowing  it  to  be  filed  at  any  time  as  against  contracting  owners, 
and  providing  that  an  action  to  enforce  a  mechanic's  lien  must  be 
brought  within  two  years  from  the  filing  of  the  claim,  the  limitation 
begins  to  run  from  the  time  the  claim  should  have  been  filed,  as 
fixed  by  statute,  in  case  it  is  not  filed  within  that  time,"® 

§  723.  The  time  for  suing  often  begins  to  run  from  the  completion 
of  the  work.  A  statute  requiring  suit  "within  one  year  from  the 
completion  of  the  work  or  furnishing  the  material^'  means  within 
one  year  from  completion  of  the  work  for  which  the  lien  is  claim- 
ed.^ ^*  Under  such  a  statute,  where  building  materials  are  furnished 
at  different  times,  under  one  contract,  the  proceedings  to  enforce  the 
lien  are  in  time  if  begun  within  the  statutory  time  after  the  last  act  of 
furnishing  under  the  contract.^'®  In  a  Wisconsin  case,  where,  after 
the  commencement  of  work  upon  a  house,  the  contract  was  enlarged 
to  include  the  building  of  a  barn,  it  was  held  that  the  contract  would 
be  considered  a  single  contract  with  respect  to  the  lien,  so  that  the 
limitation  clause  in  the  statute  would  not  begin  to  run  until  both 
house  and  barn  were  completed.^ -^  Where  a  contract  to  erect  a 
building  is  entire,  and  it  is  finished  except  in  some  nonessential  par- 
ticulars, and  the  owner  is  allowed  to  take  possession,  and  no  work 
is  done  upon  the  building  for  more  than  a  year,  the  limitation  of  a 
mechanic's  lien,  and  the  building  has  passed  into  the  hands  of  a  bona 
fide  purchaser,  the  mechanic  cannot  subsequently  go  on  and  finish 
such  nonessential  work,  and  then  enforce  his  lien.^^^  And  a  pro- 
vision of  the  mechanic's  lien  law,  requiring  the  summons  in  the  suit 
to  enforce  the  lien  to  be  issued  within  a  year  from  the  date  of  the  last 
charge  in  the  claim  filed,  cannot  be  evaded  by  proof  that  the  materials 
so  charged  were  delivered  after  the  time  stated  in  the  claim  filed. *^* 

§  724.    Another  starting  point  often  provided  in  the  statutes  is  the 

ii«  Squler  v.  Parks,  9  N.  W.  324,  56  Iowa,  407;  Dimmick  v.  Hlnkley,  9  N. 
W.  386,  10  N.  W.  638,  and  57  Iowa,  757. 

no  Hamilton  v.  Naylor,  72  Ind.  171;  Crawford  v.  Black  man,  1  Pac.  130,  30 
Kan.  527;   Longest  v.  Breden,  9  Dana  (Ky.)  141. 

120  Cary-LorabaFd  Lumber  Co.  v.  Fullenwider,  37  N.  E.  899,  149  111.  629; 
Stine  V.  Ahstln,  9  Mo.  558;  Fulton  Iron  Works  v.  North  Centre  Creek  Mining 
&,  Smelting  Co.,  80  Mo.  265;    Fowler  v.  BalUey,  14  Wis.  125. 

121  Chapman  v.  Wadleigh,  33  Wis.  267. 

122  Luter  V.  Cobb,  1  Cold.  (Tenn.)  525. 

123  Bement  v.  I/Dcomotive  Co.,  31  N.  J.  Law,  246,  32  N.  J.  Law,  613. 
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time  when  the  last  payment  to  the  lien  claimant  became  due.  In  the 
absence  of  any  showing  to  the  contrary,  the  date  of  the  last  item  in 
a  running  account,^**  or  the  date  of  the  completion  of  work  under  a 
special  contract,^^^  will  be  taken  as  the  time  for  payment,  so  as  to 
set  the  statutory  limitation  running;  but,  if  there  is  a  uniform  cus- 
tom of  the  material  men  known  to  the  purchaser  to  present  bills  for 
payment  at  the  close  of  each  month,  there  arises,  by  implication,  a 
ert^dit  to  the  end  of  the  month,  so  that  the  time  for  bringing  suit  does 
not  arise  until  then.*^°  Under  a  contract  providing  that  payment 
should  be  made  upon  the  entire  fulfillment  of  the  contract,  and  that 
any  dispute  should  be  left  to  referees,  if  there  is  a  dispute,  which  is 
decided  by  referees  a  few  days  after  the  building  is  completed,  the 
limitation  begins  to  run  from  tlie  date  of  the  referees'  decision.**^  If 
the  time  of  payment  is  fixed  by  a  note  given  in  conformity  with  the 
contract,  then  the  time  to  sue  begins  to  run  from  the  maturity  of  the 
note;  ^'*  but,  if  a  note  is  given  after  the  payment  had  fallen  due  under 
the  original  contract,  the  time  for  suing  begins  from  the  time  pay- 
ment fell  due  under  the  contract,  not  from  the  maturity  of  the  note."* 

Computation  of  Time. 

§  725.  The  time  for  bringing  suit  is  to  be  computed  in  the  same 
way  as  the  time  for  filing  the  claim."®  When  the  time  begins  to  run 
from  the  filing  of  the  lien  claim,  the  day  of  filing  the  claim  shoifld  be 
excluded  in  the  computation."^  If  the  time  is  expressed  in  the  stat- 
ute as  one  or  more  years,  and  the  last  day  of  the  time  falls  on  Sun- 
day, suit  must  be  begun  not  later  than  the  preceding  Saturday."* 

^24  Merchand  v.  Cook,  4  G.  Greene  (Iowa)  115. 
^25  Piper  V,  Hoyt,  17  Atl.  798,  61  Vt.  539. 

126  PhcBnix  Mut  Life  Ins.  Co.  v.  Batchen,  6  111.  App.  638. 

127  Kirby  v.  Tcad,  13  Mete.  (Mass.)  149. 

i28Ehler8  v.  Elder,  51  Miss.  495;    Bonsall  v.  Taylor,  5  Iowa,  546. 
120  Jones  V.  Alexander,  10  Smedes  &  M.  (Miss.)  627. 

130  See  ante,  §§  493,  494. 

131  Haden  v.  Buddenslek.  6  Daly  (N.  Y.)  3,  49  How.  Prac.  (N.  Y.)  241. 

132  Williams  v.  Lane,  58  N.  W.  77,  87  Wis.  152. 
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When  is  Suit  Begun. 

§  726.  In  order  to  ascertain  whether  suit  has  been  brought  on 
time,  it  is  necessary  to  determine  accurately,  not  only  when  the 
period  of  limitation  began  to  run,  but  also  when  the  6uit  was  actually 
begun.  No  general  rule  on  this  point  can  be  laid  down,  because  the 
question  of  what  act  constitutes  the  beginning  of  a  lawsuit  depends 
upon  the  local  practice,  which  differs  in  different  states.  In  some 
states  the  suit  is  begun  when  the  petition  is  filed;  ^*'  in  others,  when 
process  is  issued;  ^'^  and  in  others,  when  process  is  served.^ ^^  Under 
a  statute  which  provides  that  a  person  claiming  a  lien  must,  within 
three  months  after  filing  his  claim,  if  the  payment  is  then  due,  or 
within  three  months  from  the  time  when  it  becomes  due,  sue  on  his 
claim,  and  attach  the  property,  it  has  been  held  that  issuing  a  writ  in 
the  suit  within  three  months  is  not  sufficient,  without  attachment  of 
the  property  against  which  the  lien  is  asserted.^  ^'  In  an  Illinois  case 
it  appeared  that  materials  were  furnished  by  a  firm,  under  a  contract, 
up  to  a  given  time,  when  the  firm  was  changed,  one  partner  retiring, 
and  others  becoming  partners.  The  contract  was,  by  arrangement 
with  all  the  parties,  completed  by  the  new  firm,  who  were  to  be  paid 
for  all  material  furnished  after  that  time.  A  petition  by  the  mem- 
bers of  the  original  firm,  to  enforce  a  lien  for  all  material  furnished 
by  both  firms,  under  the  contract,  was  filed,  and  subsequently  a  pe- 
tition in  the  same  case  was  filed  by  the  new  firm,  to  enforce  their  lien. 

183  Work  V.  HaU,  79  111.  196;  Bennitt  v.  Mining  Co.,  7  N.  E.  498,  119  111.  9; 
Sheridan  t.  Cameron,  32  N.  W.  804,  65  Mich.  680;  Hannah  &  Lay  Mercantile 
Co.  T.  MoBser  (Mich.)  62  N.  W.  1120;  Christian  v.  O'Xeal,  46  Miss.  669;  Gos- 
line  T.  Thompson,  61  Mo.  471;  Gurney  v.  Walsham,  19  Atl.  323,  16  R.  I.  698; 
OUver  V.  Fowler,  22  S.  C.  534. 

184  Green  v.  Water  Co.,  10  Cal.  374;  Flandreau  v.  White,  18  Cal.  639;  Spof- 
ford  V.  Huse,  9  Allen  (Mass.)  575;  Ballard  v.  Thompson,  58  X.  W.  1133.  40 
Neb.  529. 

180  Cherry  v.  Railroad  Co.,  65  Ga.  633;  Jones  &  Magee  Lumber  Co.  v.  Boggs, 
19  N.  W.  678,  63  Iowa,  589;  Brown  v.  Wood,  2  Hilt  (N.  Y.)  579;  Henry  r. 
Lynch  (Com.  PI.)  1  N.  Y.  Supp.  780.  It  was  held  in  one  New  York  case  by  a 
divided  court  that  a  lien  is  preserved  by  delivery  of  the  summons  to  the  sheriff 
for  service  within  a  year,  though  it  is  not  served  until  after  the  year  has  ex- 
pired.    Hammond  v.  Bhepard,  3  N.  Y.  Supp.  349,  50  Hun,  318. 

130  Piper  V.  Hoyt,  17  Atl.  798.  61  Vt.  539. 
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It  was  held  that  the  filing  of  the  last  petition  should  not  be  regarded 
as  the  commencement  of  the  suit  to  enforce  the  lien  of  the  petitioners 
therein ,  but  that  the  filing  of  the  first  petition  was,  however  irregu- 
lar, the  commencement  of  the  suit  for  that  purpose.^*''  Under  a  stat- 
ute declaring  that  an  action  shall  be  deemed  begun  as  to  any  defend- 
ant at  the  date  of  the  summons  which  is  served  on  him,  a  voluntary 
appearance  by  a  defendant  who  is  not  served  with  process  does  not 
relate  back  to  the  date  of  the  summons.^** 

§  727.  If  a  personal  action  for  the  recovery  of  money  is  changed 
by  amendment  to  a  suit  to  foreclose  a  mechanic's  lien,  the  suit  is  not 
begun,  within  the  purview  of  the  mechanic's  lien  limitation,  until  the 
amendment  is  made;  ^'*  but  the  filing  of  an  amended  petition  merelv 
correcting  the  description  of  the  property  in  the  original  petition  is 
not  the  commencement  of  a  new  suit.^*®  A  petition  is  filed  so  as 
to  constitute  the  commencement  of  a  suit  when  it  is  delivered  to  the 
clerk  of  the  court  for  that  purpose.^*^  Under  a  statute  declaring 
that,  in  case  of  defective  service  of  process,  the  service  of  new  sum- 
mons shall  be  as  valid  as  if  duly  made  and  returned  on  the  original 
summons,  it  has  been  held  that,  where  the  service  of  a  summons  is- 
sued in  apt  time  is  defectively  made,  and  a  new  summons  is  issued 
after  expiration  of  the  time  for  beginning  suit,  the  proper  service  of 
the  new  summons  is  sufficient  to  keep  the  lien  good.^** 

Parties  Brought  in  after  Suit  Begun. 

§  728.  Where,  by  amendment  of  the  petition  to  enforce  a  mechan- 
ic's lien,  a  new  party  defendant  is  brought  in,  the  suit  as  to  him  is 
brought  only  from  the  time  he  is  made  a  party,  and  cannot  relate 
back  to  the  time  of  bringing  suit  against  the  others.***    Thus,  if  six 

13T  Work  v.  Hall,  79  111.  196. 

138  Ballard  v.  Thompson,  58  N.  W.  1133,  40  Neb.  529. 

i3»  Dinkins  v.  Bowers,  49  Miss.  219. 

140  Mann  v.  Schroer,  .50  Mo.  306;  Woodson  v.  Schroer,  Id.  308;  O'Leary  v. 
Buras,  53  Miss.  171;  White  v.  Soto,  23  Pac.  210,  82  Cal.  654. 

141  Gouldlng  V.  Smith,  114  Mass.  487;  Floyd  v.  Chess-Carley  Co.,  76  Ga.  752. 

142  Mutual  Ben.  Life  Ins.  Co.  v.  Rowand,  26  N.  J.  Eq.  389. 

i43Seibs  V.  Engelhardt,  78  Ala.  508;    Dunphy  v.  Riddle,  86  111.  22;  Crowl 
V.  Nagle,  Id.  437;   Clark  v.  Manning,  95  IH.  580,  4  HI.  App.  649;   McGraw  y. 
Bayard,  96  lU.  147;  Bayard  v.  McGraw,  1  111.  App.  134;  Bennitt  v.  Mining  Co., 
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months  is  the  time  prescribed  for  beginning  suit,  the  lien  of  one 
bringing  suit  within  the  six  months  is  postponed  to  that  of  a  creditor 
or  incumbrancer  made  a  party  by  amendment  of  the  petition  after 
expiration  of  the  six  months.^**  And  the  lien  cannot  be  enforced  as 
to  purchasers  joined  by  amendment  after  the  six  months,  though  suit 
were  commenced  against  their  grantor  before  that  time.^*°  So,  too, 
after  expiration  of  the  time  for  beginning  suit,  a  plaintiff  cannot,  by 
amendment,  bring  in  the  contractor  as  a  party  defendant  to  a  suit 
against  the  owner  to  enforce  a  subcontractor's  lien.^*^  Under  a  stat- 
ute requiring  an  action  to  enforce  a  mechanic's  lien  to  be  commenced 
within  one  year  from  the  date  of  filing  the  claim,  an  action  to  en- 
force such  lien  may  be  diwuissed  for  want  of  prosecution  on  the  ap- 
plication of  the  defendants  other  than  the  owner,  where  the  action  is 
not  commenced,  as  against  the  owner,  within  a  year  from  the  date  of 

7  N.  E.  498,  119  lU.  9;  Watson  v.  Gardner,  10  N.  E.  192,  119  IH.  312;  Haines 
V.  Chandler,  26  lU.  App.  400;  Rice  v.  Simpson,  1  Tae.  311,  30  Kan.  28;  Steln- 
metz  V.  Trust  CJo.,  52  N.  W.  915,  50  Minn.  445;  Fury  v.  Boeckler,  6  Mo.  App. 
24;  Bombeok  v.  Devorss,  19  Mo.  App.  38;  Green  v.  Sanford,  51  N.  W.  967,  34 
Neb.  363,  overruling  ^lanly  v.  Downing,  19  N.  W.  001,  15  Neb.  641;  Brandt  v. 
Schmcckenbooher,  35  N.  Y.  Supp.  331,  89  Hun,  406.  Contra,  Cole  v.  HaU,  13 
Ont  Prac.  Rep.  100. 

14*  Dunphy  v.  Riddle,  86  111.  22;  Watson  v.  Gardner,  10  N.  E.  192,  119  lU. 
Bl2.  And,  if  the  incumbrance  is  a  trust  deed,  both  trustee  and  beneficiary 
must  be  made  parties  before  expiration  of  the  six  months  in  order  to  sub- 
ordinate their  rights  to  the  lien.  McGraw  v.  Bayard,  96  111.  147;  Bayard  v. 
McGraw,  1  HI.  App.  134;  Clark  v.  Manning,  95  111.  580,  4  111.  App.  649. 

i*»  Haines  v.  Chandler,  26  111.  App.  400;  Rice  v.  Simpson,  1  Pac.  311,  30 
Kan.  28.  In  one  Illinois  case  the  plaintiff  began  suit  in  apt  time,  but  omitted  to 
make  a  party  defendant  one  who  had,  after  the  lien  accrued,  bought  the  prop- 
erty at  execution  sale  under  a  junior  judgment.  After  the  time  for  beginning 
suit  against  him  had  expired,  he  assigned  his  certificate  of  purchase  to  an  en- 
cumbrancer, who  was  a  party  defendant  to  the  suit  to  foreclose  the  lien;  and 
the  latter  obtained  a  sheriff's  deed  before  filing  his  answer.  Held,  that  his 
title  thus  acquired  was  superior  to  the  lien,  although  the  assignment  was  made 
pendente  lite.     Douglas  v.  Davies,  23  111.  App.  618. 

i4«  Fury  V.  Boeckler,  6  Mo.  App.  24;  Bombeck  v.  Devorss,  19  Mo.  App.  38. 
But,  where  a  material  man  filed  a  petition  naming  certain  parties  as  subcon- 
tractors, he  was  allowed,  after  expiration  of  the  time  for  suit,  to  amend  his 
petition  by  naming  another  person  as  contractor,  the  change  being  treated  by 
the  court  as  merely  an  amendment  to  the  statement  of  the  cause  of  action. 
Newman  v.  Railway  Co.,  Id.  ItK). 
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filing  the  claim.**^  Where  suit  is  begun  by  service  of  process,  service 
on  one  defendant  within  the  statutory  time  is  not  sufficient  to  sus- 
tain the  lien  as  against  another  defendant,  who  is  not  served  until 
after  expiration  of  such  time.^*®  A  mechanic  who,  within  the  statu- 
tory time,  begins  suit  against  the  owner,  and  obtains  a  decree  of  fore- 
closure therein,  cannot,  after  expiration  of  such  time,  bring  suit 
against  a  mortgagee,  who  was  not  a  party  to  such  decree,  to  have 
his  lien  declared  superior  to  the  mortgage.^** 

Intervening  Claimants. 

§  729.  It  has  been  held  that  for  one  lienor  to  intervene  within  the 
statutory  time,  in  a  suit  brought  by  another,  as  contemplated  by  the 
statute,  is  a  ''bringing  of  a  suit"  within  the  terms  of  the  statute,  as 
much  as  commencing  an  original  action  could  be.^'*^  Accordingly, 
where  a  lien  claimant  intervenes  in  an  action  by  another  to  enforce 
a  mechanic's  lien,  he  makes  the  action  hia  own  for  the  purpose  of  en- 
forcing his  lien;  and,  if  he  is  in  ilme,  the  fact  that  plaintiffs'  lien  is 
barred,  or  that  plaintiffs,  from  acy  cause,  fail  to  recover,  will  not  af- 
fect him.^'^^  But  merely  claiming  the  surplus  in  a  mortgage  fore- 
closure suit,^'**  or  answering  that  ie  has  some  interest  in  the  prop- 
erty requiring  the  interposition  of  a  court  of  equity  to  preserve,^" 
is  not  such  an  intervention  as  to  constitute  the  bringing  of  a  suit.  It 
is  held  in  Canada  that,  since  a  suit  brought  by  a  lienholder  operates 
by  statutory  provision  for  the  benefit  of  all  of  the  same  class,  a  suit 
begun  by  one  within  the  statutory  period  keeps  alive  all  similar  liens 
then  existing. ^'^^  Where  a  lien  claimant,  who  has  been  made  a  de- 
fendant in  an  action  to  foreclose  a  mechanic's  lien,  does  not  appear 
for  the  purpose  of  asserting  his  lien  within  the  time  allowed  by  stat- 

147  Steinmetz  v.  Trust  Co.,  52  N.  W.  915,  .50  Minn.  445. 

1*8  Henry  v.  Lynch  (Com.  PL)  1  N.  Y.  Snpp.  780;   Smith  v.  Hurd.  52  N.  W. 
922,  50  Minn.  503. 

1*8  Bank  of  Montreal  v.  Haffner,  10  Ont.  App.  592. 

150  Mars  v.  McKay,  14  Cal.  127. 

iBi  Sandberg  v.  Palm,  54  N.  W.  1109,  53  Minn.  262;  Bums  v.  Phlnney,  55  N 
W.  540.  53  Minn.  431. 

152  Noyes  v.  Burton,  29  Barb.  (N.  Y.)  631. 

168  Coggan  V.  Reeves,  3  Or.  275. 

154  Hovenden  v.  Ellison,  24  Grant  (U.  C.)  448. 
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ute  to  bring  an  action  to  enforce  a  lien,  his  right  to  enforce  it  is 
barred.^  ■• 

Negligence  in  Prosecution  of  Suit. 

§  730.  Even  though  suit  to  foreclose  a  mechanic's  lien  is  begun  in 
apt  time,  the  lien  may  be  lost  by  failure  to  prosecute  the  suit  with 
reasonable  diligence  after  it  is  begun.  Thus,  allowing  four  years  to 
elapse  after  the  issues  are  made  up,  without  taking  any  furthi  i*  step 
in  the  case,  is  such  negligence  as  to  deprive  the  lien  of  its  validity  asr 
against  a  subsequent  mortgagee  without  notice;  ^**®  and  where  a  sci.  fa. 
was  issued  in  1851,  tried  and  defeated  in  1852,  and  a  new  trial  granted 
on  conditions  which  were  not  performed  until  1863,  and  the  case  then 
tried,  the  lien  was  held  to  be  lost  by  the  delay. ^'^^  But  in  one  case, 
where  a  lien  claim  was  filed  September  8,  1845,  and  a  sci.  fa.  thereon 
was  issued  December  10th  of  the  same  year,  and  no  further  steps  were 
taken  until  July,  1850,  and  a  verdict  was  obtained  by  the  plaintiff 
October  28,  1850,  it  was  held  that  the  lien  had  not  expired  by  rea- 
son of  the  lapse  of  five  years  between  the  filing  of  the  lien  and  the 
verdict,  as  the  sci.  fa.  was  issued  within  the  five  vears  allowed  by  the 
statute  for  issuing  the  writ.^°^  Under  a  statute  declaring  that  the 
lien  should  be  discharged  unless  the  lien  claimant  filed,  within  a  speci- 
fied time,  an  affidavit  of  commencing  suit,  the  fact  that  suit  was 
actually  begun  within  that  time  does  not  keep  the  lien  from  lapsing 
if  the  affidavit  is  not  filed  until  after  such  time  has  expired.^'* 

155  Bums  V.  Phinney,  .55  N.  W.  540,  53  Minn.  431. 

156  Ehrmau  v.  Kendrick,  1  Mete.  (Ky.)  146. 

167  Ward  v.  Patterson,  46  Pa.  St.  372.  A  mechanic's  Hen  expires  in  five  years 
if  scire  facias  is  not  prosecuted  to  Judgment.  Garbian  v.  McGee,  7  Pa.  Ck).  Ct. 
R.  498. 

158  Sweeny  v.  McGittigan,  20  Pa.  St.  319. 

169  Mushlltt  V.  Silverman,  50  N.  Y.  360.  But  where  the  statute  deolaretl 
that  the  lien  should  continue  ''until  the  expiration  of  one  year  from  the  creation 
thereof,  and  until  judgment  rendered  in  any  proceedings  for  the  enforcement 
thereof,"  and  that  the  lien  in  one  year  from  its  filing  might  be  discharged  by 
entry  of  the  county  clerk  in  the  lien  book  that  no  notice  had  been  given  him 
of  legal  steps  to  enforce  the  lien,  it  was  held  that,  where  suit  was  begun  within 
the  year,  the  omission  to  notify  the  clerk  of  the  suit  UU  after  expiration  of  the 
year  did  not  cause  the  lien  to  lapse,  where  the  clerk  had  made  no  entry,  and 
that  the  clerk  might  refuse  to  make  such  entry  unless  the  owner  made  affi- 
davit tliat  no  suit  had  beon  begun.    Paine  v.  Bonney,  4  E.  D.  Smith  (N.  Y.)  734. 
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§  731.  Under  a  statute  pro\iding  that  the  claim  filed  by  sub- 
contractors "shall  for  one  year  from  the  commencement  of  such  labor 
*  *  *  operate  as  a  lien,"  and  that  "any  person  holding  a  lien  un- 
der the  provisions  of  the  preceding  seditions  may  proceed  to  obtain 
judgment  and  enforce  the  same,"  it  has  been  held  that  the  action 
to  enforce  the  lien  need  not  be  prosecuted  to  judgment  within  one 
year,  if  commenced  within  tliat  time.^*®  But  where  the  statute  de- 
clares that  the  lien  shall  continue  for  a  specified  time,  and  that,  if 
judgment  should  be  obtained  during  that  time,  the  judgment  should 
preserve  the  lien,  the  lien  is  lost  unless  within  the  stated  time  a 
suit  is  not  only  begun,  but  prosecuted  to  final  judgment.^®^  Under 
a  statute  limiting  the  lien  to  a  ^ear  unless  an  order  of  court  con- 
tinuing the  lien  is  docketed  during  the  3'ear,  it  was  held  that  when 
the  clerk  declined  to  docket  an  order  of  court,  continuing  a  me- 
chanic's lien,  on  account  of  a  clerical  mistake  in  it,  and  the  agent 
of  the  lienor  took  the  order  away,  and  failed  to  return  it,  the  lien 
expired,  notwithstanding  the  order.^** 

Division  III.     Expue-^s  Release  op  Lien. 

In  Qeneral. 

§  732.  A  mechanic  may,  of  course,  expressly  release  his  lien; 
but  a  waiver  or  release  in  writing  of  a  mechanic's  lien,  which  does 
not  appear  to  be  supported  by  any  consideration,  is  ineffectual.^*' 
A  mechanic  who  has  a  joint  lien  on  several  houses  under  a  single 
contract  may  release  half  of  them,  and  yet  retain  his  lien  on  the  re- 
maining houses  for  half  his  account.^**     But  where  lienors,  hav- 

160  North  Star  Iron-Works  Co.  v.  Strong,  21  N.  W.  740,  33  Minn.  1. 

161  Benton  v.  Wlckwire,  54  N.  Y.  226;  Mathews  v.  Daley,  7  Abb.  Prac.  N.  S. 
(X.  Y.)  379,  38  How.  Prac.  (N.  Y.)  382;  Huxfoi-d  v.  Bogardus,  40  How.  Prac. 
(X.  Y.)  94;  Schacttler  v.  Gardiner,  41  How.  Prac.  (N.  Y.)  243;  Grant  v.  Vande^ 
cook,  57  Barb.  (N.  Y.)  165,  8  Abb.  Prac.  N.  S.  (N.  Y.)  455;  People  v.  Lamb,  3 
Lans.  (X.  Y.)  134. 

J  62  Barton  v.  Herman,  8  Abb.  Prac.  N.  S.  (N.  Y.)  399. 

168  Abbott  V.  Nash,  29  N.  W.  65,  35  Minn.  451  r  Katzenbach  v.  Holt,  12  AtL 
383,  43  N.  J.  Eq.  536;  Benson  v.  Mole,  9  Phila.  (Pa.)  66. 

164  Hall  V,  Sheehan,  69  N.  Y.  618;  ReiUy  v.  Williams,  50  N.  W.  826,  47  Minn. 
590;  MeixeU  \.  Griest,  40  Pac.  1070,  1  Kan.  App.  145.  Contra,  Scbulenbui^ 
V.  Vrooman,  7  Mo.  App.  133. 
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ing  released  some  of  a  number  of  buildings  to  which  they  had  fur- 
nished material,  filed  a  claim  against  one  of  the  unreleased  build- 
ings, and  included  therein  an  item  for  material  furnished  those  re- 
leased within  six  months  prior  to  the  time  of  filing,  it  was  held  that 
the  charge  for  material  furnished  for  the  released  buildings  could  not 
be  included  as  an  item  in  the  claim  filed  against  the  unreleased 
buildings.' ®°    An  agreement  between  the  receiver  of  a  contractor 
and  a  material  man  that  his  release  of  lien  shall  not  prejudice  his 
right  to  be  paid  out  of  the  receiver's  funds  does  not  create  a  lien 
thereon.' ••    In  a  Maryland  case  it  appeared  that,  the  owner  failing 
to  make  payments  from  time  to  time  as  agreed,  it  was  mutually 
agreed  that  the  contractor  should  stop  work  and  receive  pay  for 
what  had  already  been  done;    and  he  accordingly  signed  a  paper 
informing  the  owner  that  he  could  not  fulfill  the  contract,  and,  "in 
order  that  you  may  make  other  arrangements  to  proceed  with  your 
buildings,  I  hereby  release  you  from  further  liability  therein  from 
this  date."    Afterwards  the  parties  agreed  that  the  amount  due  for 
work  already  done  should  be  decided  by  arbitrators,  but  the  owner 
failed  to  carry  out  this  plan,  promising  instead  to  give  his  note  for 
a  certain  sum.    On  these  facts,  the  court  held  that,  as  the  lien  ex- 
isted independently  of  the  original  contract,  this  paper  signed  by 
the  contractor  amounted  only  to  a  release  of  liability  under  the 
contract  from  its  date,  and  not  to  a  release  or  waiver  of  the  lien.^'^ 
In  another  case  it  appeared  that,  by  an  instrument  in  writing,  the 
object  of  which  was  to  postpone  liens  for  materials  and  labor  to 
the  lien  of  a  mortgage  about  to  be  placed  on  the  property,  the  pro- 
ceeds of  which  were  to  be  used  in  part  to  pay  for  such  materials 
and  labor,  plaintiffs  waived  "all  liens  which  they  now  or  may  here- 
after have  for  work  or  labor  done,  or  materials  or  fixtures  furnished, 
by  them"  on  the  property.    This  was  held  to  be  a  waiver  of  liens 
for  materials  and  fixtures  furnished  under  the  then-existing  con- 
tracts, but  not  of  a  lien  for  labor  and  materials  under  a  new  con- 
tract." • 

166  Nickel  V.  Blanch,  10  Atl.  234,  67  Md.  456. 

ie«  GrlfBn  v.  Booth,  38  N.  E.  551,  152  lU.  219,  affliming  50  lU.  App.  217. 

167  McLaughlin  v.  Reinbart,  54  Md.  71. 
3««  Lee  V.  Hassett,  39  Mo.  App.  67. 
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§  733.  The  statutory  right  of  a  mechanic  or  material  man  to 
enforce  a  lien  upon  real  property  may  be  released  by  an  instrument 
in  writing,  supported  by  a  money  consideration  paid  by  third  par- 
ties, who  have  acquired  propertj'^  rights  in  the  premises,  though  a 
sum  less  than  the  amount  due  is  actually  paid.^*®  And  where  a 
release  of  a  mechanic's  lien  is  executed,  in  which  no  one  is  named  as 
releasee,  the  consideration  being  furnished  by  the  person  to  whom 
it  is  delivered,  the  release  is  available  to  that  person,  and  to  no  one 
else.^^*  If  a  mechanic  release  his  lien  on  the  promise  of  a  subse- 
quent mortgagee  to  indoi-se  notes  to  be  given  for  the  lien  debt,  such 
mortgagee,  if  he  does  not  indorse  such  notes,  may  be  enjoined  from 
pleading  the  release  to  an  action  at  law  on  the  lien,  since,  in  the 
absence  of  the  indorsement,  the  release  is  without  consideration/** 
When  the  owner  requires  of  the  contractor  releases  of  liens  from 
those  who  had  furnished  material  or  done  work,  .a  release  of  "all 
light  of  lien,  title,  and  interest,  for  materials  furnished,''  applies 
only  to  materials  furnished  prior  to  that  time."^  But  a  release 
given  to  the  owner,  by  the  mechanics  and  material  men,  reciting  that 
they  remised,  released,  and  forever  quitclaimed  "all  manner  of  liens, 
claims,  or  demands  whatsoever  which  we,  or  any  or  either  of  us, 

169  Burns  v.  Carlson,  54  N.  W.  1055,  53  Minn.  70. 

170  Paulsen  v.  Manske,  18  N.  E.  275,  12(3  111.  72,  affirming  24  HI.  App.  95. 
iTi  Katzenbach  v.  Holt,  12  Atl.  383,  43  N.  J.  Eq.  536. 

1T2  jepherson  v.  Tucker,  28  Atl.  010,  18  R.  I.  429.  Defendant,  being  applied 
to  by  his  contractor  for  an  advance  beyond  the  estimate  for  the  month,  consent- 
ed  to  make  one  if  he  would  procure  releases  from  some  of  the  subcontractors. 
Plaintiffs  signed  a  release  as  follows:  "We,  the  undersigned,  accept  W.  F.  B. 
[the  contractor]  for  contract  on  plumbing  at  J.  S.  S.'s  house."  The  contractor 
was  then  indebted  to  them  in  a  small  smu.  He  soon  afterwards  failed,  and  de- 
fendant finislied  the  house  himself,  ordering  plaintiffs  to  proceed  with  their 
work.  HeW,  that  the  release  applied  only  to  the  monthly  estimate  then  due; 
and  in  any  case  defendant,  having  re-employed  plaintiffs,  was  liable  on  his  con- 
tract. Shropshire  v.  Duncan,  41  N.  W.  403,  25  Neb.  485.  A  release  of  lien  ex- 
ecuted by  only  a  portion  of  the  laborers  and  material  men,  to  which  was  an- 
nexed an  affidavit  of  the  contractor  showing  that  some  of  the  laborers  and 
material  men  had  not  joined  in  the  release,  binds  only  those  who  sign  it,  and 
hence  a  payment  by  the  owner  to  the  contractor  of  money  due  on  the  contract, 
on  presentation  of  such  release  and  affidavit,  cannot  operate  as  a  bar  to  such 
claims  as  remained  unreleased  and  unsatisfied.  Magowan  v.  Stevenson  (N.  J. 
Sup.)  32  Atl.  1057. 
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now  have,  or  might  or  could  have,  on  or  against  the  said  buildings," 
releases  liens  for  services  or  materials  furnished  in  constructing  the 
buildings  after  as  well  as  before  its  execution.^ ^^  The  fact  that  a 
lienoi*^8  son  ^^*  or  clerk  ^"^^  has  been  in  the  habit  of  signing  releases 
of  lien  on  j)ayment  of  the  lien  debt  does  not  validate  releases  signed 
by  him  when  nothing  is  paid  on  the  lien  debts. 

§  734.  If  the  statute  provides  a  method  by  which  the  owner  may 
compel  the  release  of  an  invalid  or  lapsed  lien,  such  release  cannot 
be  compelled  by  suit  in  equity.^^*  The  complaint  in  an  action  for 
the  penalty  given  by  the  Minnesota  statute  for  refusing  to  discharge 
of  record  a  mechanic's  lien  which  had  been  adjudged  void,  failed  to 
allege  that  there  ever  was  such  a  lien,  as  it  did  not  set  forth  the 
contents  or  character  of  the  account  or  of  the  affidavit  verifying  it, 
or  of  the  claim  of  lien  filed  for  record,  but  showed  only  that  some 
sort  of  verified  account  and  claim  of  lien  were  filed.  It  was  held 
that  this  was  insufficient  to  show  a  cause  of  action.^^^  Under  a 
statute  providing  that  the  owner  of  lands  seeking  to  escape  the 
effect  of  a  lien  for  work  thereon  shall,  after  knowledge  that  the 
work  is  being  done,  post  a  notice  on  the  premises  that  he  will  not 
be  responsible  for  the  same,  personal  notice,  without  that  required 
by  the  statute,  is  of  no  effect.^ ^* 

Division  IV.     Payment  op  Lien  Debt. 

What  ConstituteB  Payment. 

§  735.  Since  the  only  object  of  a  mechanic's  lien  is  to  furnish 
security  for  debt,  it  seems  almost  superfluous  to  say  that  payment 
of  the  debt  extinguishes  the  lien.  Partial  payment  in  like  manner 
extinguishes  the  lien  pro  tanto.^^"    Whether  a  note  given  to  the 

ITS  Brown  v.  Williams,  13  Atl.  519,  120  Pa.  St.  24. 
1T4  Corr  V.  Greenfield,  19  AtL  676,  134  Pa.  St.  503. 
17ft  Deacon  v.  Greenfield,  21  Ati.  650,  141  Pa.  St.  467. 

iT«  Spratt  V.  Nicholson,  3  Daly  (N.  Y.)  182;  Fettrich  v.  Totten,  2  Abb.  Prac. 
N.  S.  (N.  Y.)  264. 

177  Houlihan  v.  Keller,  26  N.  W.  227,  34  Minn.  407. 

178  Rosina  V.  Trowbridge,  17  Pac.  751,  20  Xev.  105. 

17 »  Hopkins  v.  Conrad,  2  Rawle  (Pa.)  316;  Duncan  v.  Aaron,  6  Houst.  (Del.) 
566;  Dengler  v.  Auer,  55  Mo.  App.  548;  Dennis  v.  Smith,  38  N.  W.  695,  38 
Minn.  4M. 
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lien  claimant  by  his  debtor  constitutes  payment  is  a  question  of 
fact.^^®  Some  cases  hold  that  the  mere  acceptance  of  the  note  is 
prima  facie  payment;  ^'^  but  the  majority  of  decisions  are  to  the 
effect  that  it  is  payment  only  if  there  is  an  express  or  implied  agree- 
ment' to  that  effect.^**  Some  cases  go  so  far  as  to  hold  that,  even 
though  a  receipt  is  given  acknowledging  that  the  note  was  taken 
in  payment  of  the  debt,  the  question  whether  the  note  constituted 
payment  is  still  open."*  A  second  note  given  in  renewal  of  a  for- 
mer note  for  the  mechanic's  account  stands  on  the  same  footing  as 
payment  as  the  original  note  would.^** 

180  Casey  v.  Weaver,  6  N.  E.  372,  141  Mass.  280;  Jones  v.  Shawhan,  4  Watts 
&  S.  (Pa.)  257. 

181  mil  V.  Sloan,  59  Ind.  181;  Schneider  v.  Kolthoff,  Id.  568;  Teal  v.  Spangler, 
72  Ind.  380;  Cobum  v.  Kerswell,  35  Me.  126.  In  Melian  v.  Thompson,  71 
Me.  492,  the  court  said:  "Negotiable  paper  given  for  a  simple  contract  debt  is 
prima  facie  payment.  This  presumption  may  be  rebutted  and  controlled  by 
evidence.  If,  in  the  case  of  a  lien,  the  presumption  is  not  overcome,  it  is  cer- 
tainly very  much  weakened." 

182  Hopkins  v.  Forrester,  39  Conn.  351;  Chisholm  v.  Williams,  21  N.  E.  215, 
128  111.  115;  Goble  v.  Gale,  7  Blackf.  (Ind.)  218;  W^hitla  v.  Taylor.  6  La.  Ann. 
480;  Mil  wain  v.  Sanford,  3  Minn.  147  (Gil.  92);  McKeen  v.  Haseltine,  49  N. 
W.  195,  46  Minn.  426;  McMurray  v.  Taylor,  30  Mo.  267;  Althause  v.  Warren,  2 
E.  D.  Smith  (N.  Y.)  657;  Jones  v.  Shawhan,  4  Watts  &  S.  (Pa.)  257;  Sweet  v. 
.Tames,  2  R.  I.  270;  Wheeler  v.  Schroeder,  4  R.  I.  383. 

183  A  mechanic's  lien  for  work  done  is  not  waived  by  taking  his  employer's 
note  for  the  money  due  for  the  work,  and  giving  a  receipt  in  full  for  such 
money,  the  note  not  being  paid.  Goble  v.  Gale,  7  Blackf.  (Ind.)  218.  Receiv- 
ing a  note,  and  receipting  on  the  account,  "Received  payment  by  note  paj-able 
ten  days  from  date,"  does  not  constitute  payment.  Whltla  v.  Taylor,  6  La. 
Ann.  480.  Giving  a  receipt  stating  that  a  note  is  taken  in  settlement  of  the 
account  Is  no  evidence  that  the  note  was  taken  in  payment.  McMurray  v. 
Taylor,  30  Mo.  267.  Taking  the  debtor's  note  for  the  debt,  and  giving  him  a 
receipt  acknowledging  payment  for  the  work  and  materials,  does  not  bar  the 
lien,  but  merely  suspends  the  right  to  enforce  it  until  the  note  matures.  Alt- 
hause V.  Warren,  2  E.  D.  Smith  (N.  Y.)  657.  Where  a  mechanic  who  has  taken 
a  note  receipts  on  the  blU  that  he  has  received  the  note  "in  full  of  the  above," 
the  question  whether  the  note  constituted  payment  is  for  the  jury.  Jones  v. 
Shawhan,  4  Watts  &  S.  (Pa.)  257.  The  giving  by  an  employer  of  his  note  for 
work  or  materials  in  the  erection  of  a  building,  under  a  contract  stipulating 
for  "satisfactory  paper,"  is  not  iinal  payment  for  the  same,  so  as  to  discharge 

184  Chisholm  V.  Williams,  21  N.  E.  215,  128  111.  115. 
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§  736.     Payment  to  a  contractor  may,  with  his  consent,  be  made 
by  furnishing  him  with  materials,   or  by  paying  his   obligations. 
Thus,  it  does  not  prejudice  persons  furnishing  a  contractor  material 
for  erecting  a  building  that  the  owner  of  the  land  purchased  ma- 
terial from  a  firm  of  which  he  was  a  member,  and  furnished  it  to 
the  contractor  as  a  partial  payment  of  the  contract  price,  which 
partial  payment  he  had  a  right  to  make.^®°     But  sums  of  money  ex- 
pended by  an  owner  in  procuring  materials  to  complete  the  build- 
ing when  the  contractor  fails  to  perform  his  contract  are  not  pay- 
ments to  the  contractor,  such  as  will  render  the  owner  liable  to  a 
material  man.^®*    And  in  a  case  where  it  appeared  that  the  con- 
tractor for  the  construction  of  a  house  agreed  to  take  in  payment 
a  stock  of  goods,  offer  the  same  for  sale  at  retail  and  wholesale  as 
soon  as  delivered,  and  apply  the  proceeds  to  the  bills  for  the  house, 
and  turn  over  the  balance  to  the  owner,  it  was  held  that  the  de- 
livery of  the  stock  of  goods  was  not  a  payment  in  full  of  the  con- 
tract price  of  the  house,  so  as  to  deprive  a  subcontractor,  who  sub- 
sequently furnished  material  to  the  principal  contractor,  of  his  right 
to  a  lien.**^     Where,  by  mutual  understanding  between  the  owner 
and  the  contractor,  a  debt  due  from  the  latter  to  the  former  is  cixkI- 
ited  as  a  payment  on  the  contract,  such  arrangement,  if  made  in 
good  faith,  is  conclusive  as  against  a  subcontractor  who  afterwards 
gives  notice  of  his  lien.^^^ 

§  737.  Payment  by  the  owner  of  the  contractor's  notes  ^*®  or 
drafts  ^®*^  constitutes  payment  on  the  contract;  and  an  assumption 
of  the  owner's  liability  by  a  third  person,  together  with  an  accept- 

the  lien  of  a  mechanic  therefor,  although  a  receipt  be  given  by  him  for  the 
paper  as  "in  full  to  date.'*     Wheeler  v.  Schroeder,  4  It.  I.  383. 

185  Dunlop  v.  Kennedy  (Cal.)  34  Pac.  1)2. 

i8«  Rodboum  v.  Wine  Co.,  G7  N.  Y.  215,  reversing  McMillan  v.  Wine  Co.,  5 
Hun  (N.  Y.)  12.  A  contractor  having  failed  to  complete  buildings,  the  owners 
thereof  are  not  liable  to  a  subcontractor  for  the  amounts  paid  by  them  to  others 
in  order  to  protect  and  complete  the  buildings,  though  they  had  notice  of  said 
subcontractor's  claim.     Brenenian  v.  Lumber  Co.  (Tex.  Civ.  App.)  34  S.  W.  108. 

187  Bartlett  v,  Mahlum,  55  N.  W.  514,  88  Iowa,  329. 

188  Allen  V.  Carman,  1  E.  D.  Smith  (N.  Y.)  G92;  Ewing  v.  Folsom,  24  N.  W. 
505,  G7  Iowa,  a5. 

180  Smith  V.  Meniam,  67  Barb.  (X.  Y.)  403;    Ilopljins  v.  Conrad,  2  Rawle 
(Pa.)  316. 
i»o  SL  Louis  National  Stock  Yards  v.  O'Reilly,  85  111.  546. 
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ance  by  the  contractor  of  such  third  person  as  his  debtor,  consti- 
tutes payment  so  far  as  mechanics'  liens  are  concemed.^'^  But  an 
oral  undertaking  of  the  owner  that  he  will  pay  certain  debts  of  the 
contractor  does  not  constitute  a  payment,  for  which  he  must  be 
allowiHl,  under  a  statute  provision  that  the  owner  of  the  building 
shall  be  allowed,  in  settling  the  liens  of  subcontractors,  whatever 
payments  he  has  made  in  good  faith  to  the  contractor,  even  though, 
after  notice  of  the  subcontractor's  lien,  he  has  actually  paid  the 
debts,  as  promised,  since  such  oral  guaranty  would  be  invalid  under 
the  statute  of  frauds.^®^  An  owner  who  has  paid  the  contractor  in 
full,  except  the  amount  of  certain  liens  to  workmen,  w^hich  the  con- 
tractor has  allowed  to  accrue  on  the  property,  is  not  subject  to  gar- 
nishment at  suit  of  the  contractor's  creditors.^"'  The  indorsement 
by  the  owner  of  notes  of  a  building  contractor,  it  not  being  shown 
that  they  were  given  in  discharge  of  claims  for  liens  on  the  property, 
does  not  authorize  the  owner  to  claim  the  amount  of  the  notes  as 
payment  on  the  contract,  as  against  liens  of  subcontmctors  there- 
after duly  established.^®* 

Application  of  Payments. 

§  738.  A  partial  payment  may  be  appropriated  by  the  debtor 
when  he  makes  it  to  any  part  of  his  indebtedness.  If  he  makes  no 
such  appropriation,  the  creditor  may  do  so;  and,  if  both  n^lect 
the  matter,  the  proper  application  of  the  payment  is  a  matter  to 
be  settled  by  the  court.  The  creditor  has  no  right  to  make  appro- 
priation if  the  debtor  has  done  so,^**  and  he  has  no  right  to  apply 
it  to  a  debt  that  is  not  due  in  preference  to  one  that  is  due,'*'  but 
he  may  apply  a  payment  to  items  in  his  account  which  are  not  se- 
cured by  a  lien  in  preference  to  those  that  are  so  secured.^*^     Hard- 

i»i  Gibson  v.  Lenaue,  ^  N.  Y.  183;  Dutton  v.  Insurauce  Co.,  29  N.  H.  153. 

i»2  Gridley  v.  Sumner,  43  Conn.  14. 

10  3  Hitchcock  V.  Lancto,  127  Mass.  514. 

104  MeiTitt  V.  Hopkins  (Iowa)  65  N.  W.  1015. 

105  Gates  v.  Burkett,  44  Ark.  90;  Chicago  Lumber  Co.  v.  Woods,  5  N.  W. 
715,  53  Iowa.  552. 

!»•  Gates  V.  Burkett,  44  Ark.  90. 

187  Nichols  V.  Culver,  51  Conn.  181;  Brigham  v.  Dewald,  34  N.  E.  498,  7  Ind. 
App.  115;   Casey  v.  Weaver,  6  N.  E.  372,  141  Mass.  280;   Ridge  t.  Trust  Co., 
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ness  of  a  bargain  between  a  contractor  and  subcontractor,  not 
amounting  to  fraud  upon  other  lienors  or  the  principal,  is  not  a 
reason  for  applying  any  different  rule  from  the  general  one  as  to  ap- 
plication of  payments  by  the  contractor  to  the  subcontractor.*"* 
Payments  made  on  an  account  which  includes  items  affecting  difEei'- 
ent  buildings  sometimes  give  rise  to  difficult  questions  as  to  their 
application.  As  between  the  contractor  and  a  material  man  in  the 
second  degree,  who  has  furnished  materials  for  several  distinct 
buildings,  the  latter  may  appropriate  a  general  payment  made  him 
to  the  items  affecting  any  one  of  the  buildings,  regardless  of  the 
dates  of  the  items.*®'*  But,  where  the  rights  of  third  parties  are 
involved,  an  appropriation  cannot  be  made  which,  in  effect,  causes 
one  piece  of  propttrty  to  be  sold  for  materials  or  labor  furnished  for 
another  piece  of  property,^^®  or  which  operates  to  the  injury  of  an 
innocent  purchaser  without  uotice.^^*  In  an  action  to  enforce,  as 
against  one  building,  the  lien  of  a  subcontractor  who  had  furnished 
Materials  for  several  buildings  belonging  to  different  people,  it  was 
held  that  the  defendants,  owners  of  said  building,  wei'e  entitled  to  a 
pro  rata  credit  for  payments  made  by  the  contractor  to  the  subcon- 
tractor, which  the  latter  had  not  applied  to  any  particiilar  ac- 
count.^**'* 

§  73tl.  When  neither  party  makes  any  application  of  a  payment, 
and  the  application  is  left  to  the  court,  a  partial  payment  will  usual- 
ly be  applied  in  satisfaction  of  the  items  in  the  creditor's  ac*count  in 

TiG  Mo.  App.  155;  Chrlstnot  v.  Mining  Co.,  1  Mont.  44;  Capron  v.  Strout,  11 
Nev.  311;   Orr  v.  Nagle,  33  N.  Y.  Supp.  870,  87  Hun,  12. 

i»8  Hichmond  &  I.  Const.  Co.  v.  Richmond,  N.,  I.  &  B.  R.  Co.,  15  C.  C.  A.  280, 
68  Fed.  105. 

!•»  Waterman  v.  Younger,  49  Mo.  413. 

200  Bayard  v.  McGraw,  1  111.  App.  134. 

201  Harker  v.  Conrad,  12  Serg.  &  R.  (Pa.)  301;  Hopkins  v.  Conrad,  2  Rawle 
(Pa.)  31G.  In  a  proceeding  to  enforce  niechanics'  liens  on  several  separate 
tracts  of  land,  a  pai-ty  who  had  purchased  one  of  the  tracts  8iib8e<iuent  to  the 
filing  of  the  lien  claims  was  made  a  defendant.  The  court  found  that  cer- 
tain mims  had  been  paid  on  each  lien  respectiyely,  and  that  another  sum, 
exceeding  the  amount  still  due  on  the  purchaser's  tract,  had  been  paid  without 
any  special  direction  as  to  the  tract  to  which  it  should  be  applied.  It  was 
heki  that  such  sum  should  be  first  applied  to  discharge  the  lien  on  the  pur- 
chaser's tract.     Dungan  v.  Dollman,  64  Ind.  327. 

202  Ballon  v.  BUicfc,  23  N.  W.  3,  17  Neb.  389. 
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chronological  order,  the  items  first  incurred  being  first  paid,*®*  even 
though  such  items  are  not  secured  by  the  lien.****  And,  where  the 
account  contains  both  secured  and  unsecured  items,  most  of  the 
courts  apply  payments  first  to  the  unsecured  items,'^*  though  there 
are  not  wanting  authorities  that  take  a  contrary  view.*®* 

Payments  to  Contractor. 

§  740.  Reference  has  been  made  in  a  previous  chapter  *®^  to  the 
two  different  bases  on  which  subcontractors'  liens  rest  in  the  differ- 
ent states.  In  discussing  the  question  of  payment,  this  distinction  is 
important.  In  states  in  which  the  subcontractor  is  given  a  lien  in- 
dependent of  that  of  the  contractor,  payment  to  the  contractor  does 
not  extinguish  the  subcontractor's  lic^n;*®*  while,  in  states  where 

203  Stemberger  v.  Gowdy,  10  S.  W.  18(J,  93  Ky.  146;  Sexton  v.  Weaver,  6 
N.  E.  367,  141  Mass.  273;  Jefferson  v.  Church  of  St.  Matthew,  43  N.  W.  74, 
41  Minn.  392;  Dey  v.  Anderson,  39  N.  J.  Law,  199;  Hauptman  v.  CatUn,  20  N. 
r.  247;  Reynolds  v.  Patten,  25  >.  Y.  Siipp.  100,  5  Misc.  Rep.  215;  Id.,  27  N. 
y.  Supp.  1123,  7  Misc.  Rep.  744;  Iliniter  v.  Mining  Co.,  4  Nev.  153;  Briggs  v. 
Titus,  7  R.  I.  441. 

204  Stemberger  v.  (iowdy,  19  S.  W.  186,  93  Ky.  14G;  Hauptman  v.  CatUn,  20 
N.  Y.  247;  Hunter  v.  Mining  Co.,  4  Nev.  153.  Contra,  Hill  v.  Matliewson,  15 
Atl.  368,  56  Conn.  323. 

205  Bean  v.  Brown,  54  N.  H.  397;  Hauptman  v.  Catlin,  20  X.  Y.  247;  Tnil- 
linger  v.  Kofoed.  7  Or.  228;  Hunter  v.  Mining  Co.,  4  Nev.  153;  McQuaide  v. 
Stewart,  48  Pa.  St.  198;  McKelvey  v.  .rar\'is,  87  Pa.  St.  414;  North  v.  La 
Flesh,  41  N.  W.  633,  73  Wis.  520;  Central  Trust  Co.  v.  Richmond,  N.  I.  &  B. 
R.  Co.,  15  C.  C.  A.  273,  68  Fed.  90;  Stemberger  v.  Gowdy,  19  S.  W.  186,  93  Ky. 
146;   Price  v.  Merritt,  55  Mo.  App.  640. 

206  Hill  V.  Mathewson,  15  Atl.  368,  56  Conn.  323;  The  Antarctic,  Fed.  Cas. 
No.  479,  1  Si)r.  206.  A  payment  by  the  owner  to  a  subcontractor,  without  di- 
i*ectlons  as  to  its  application,  will  he  applied  to  those  items  for  which  the  sub- 
contractor has  a  lien.     Nelson  v.  Wi throw,  14  Mo.  App«,  270. 

20  7  See  ante,  §  225. 

208  Clark  v.  Huey,  40  N.  E.  152.  12  Ind.  App.  224;  Bowen  v.  Phinney,  39  N. 
K.  283,  162  Mass.  593;  Henry  &  Coats  worth  Co.  v.  Evans,  10  S.  W.  868.  97 
Mo.  47,  overruling  Henry  v.  Hinds,  18  Mo.  App.  497;  Gould  v.  Barnard,  36 
Pac.  317,  14  Mont.  335;  Hunter  v.  Truckee  Lodge,  14  Nev.  24;  Lonkey  v.  Cook, 
15  Nev.  58;  Albright  v.  Smith,  51  N.  W.  590.  2  S.  D.  577;  Cary-Lombard  Lum- 
ber Co.  V.  Partridge,  37  Pac.  572,  10  Utah,  322;  Central  Tmst  Co.  v.  Richmond, 
N.,  I.  &  B.  R.  Co.,  68  Fed.  90,  15  C.  C.  A.  273.    See  ante,  $  232. 
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the  subcontractor  has  a  lien  only  to  the  extent  of  the  owner's  in- 
dehttdness  to  tlie  contractor,  payments  to  the  contractor  before  no- 
tice of  the  subcontractor's  lien  usually  deprive  the  subcontractor  of 
his  lien  to  the  extent  of  such  payments.^^*  In  the  latter  class  of 
states,  an  owner  who  has,  before  notice  from  a  subcontractor,  ac- 
cepted an  order  drawn  by  the  contractor  in  favor  of  a  third  party, 
may  pay  the  order  after  receiving  such  notice,  without  becoming 
liable  therefor  to  the  subcontractor.^^*  In  Iowa,  actual  notice  of 
the  subcontractor's  account  may  take  the  place  of  the  formal  stat- 
utory notice  to  the  extent  that  the  owner  of  the  property  on  which 
improvements  are  being  made  cannot  defeat  a  subcontractor's  lien 
for  material  furnished,  by  paying  the  principal  contractor,  if  he 
knows  of  the  subcontractor's  claim  at  the  time  of  payment,  even 
though  the  subcontractor  has  not  then  given  the  statutory  notice 
of  his  lien.2^* 

209  St.  Louis  Natloimi  Stock  Yards  v.  O'Reilly,  85  111.  540;  Kowland  v.  Kail- 
road  Ck).,  16  N.  W.  355,  01  Iowa,  :«0;  Nash  v.  Railroad  Co.,  17  N.  W.  106,  62 
Iowa,  49;  Andrews  v.  Burdick,  16  N.  W.  275,  62  Iowa,  714;  Ewiug  v.  Folsom, 
24  N.  W.  595,  67  Iowa,  65;  Mallorj'  v.  Waterworks  Co.,  42  N.  W.  521,  77  Iowa, 
715;  Rousselot  v.  Kirwin,  8  La.  Ann.  300;  Lumbard  v.  Railroad  Co.,  55  N.  Y. 
491;  Crane  v.  Geniu,  60  N.  Y.  127;  Smith  v.  Merriam,  67  Barb.  (N.  Y.)  403; 
Allen  V.  Carman,  1  E.  D.  Smith  (N.  Y.)  692;  Lynch  v.  Cashmau,  3  E.  D.  Smith 
(N.  Y.)  660;  Nolan  v.  Gardner,  4  E.  D.  Smith  (N.  Y.)  727;  Thompson  v.  Yates, 
28  How.  Prac.  (N.  Y.)  142;  Bobbins  v.  Arendt,  23  N.  Y.  Supp.  1019,  4  Misc. 
Rep.  106.     See  ante,  §  233. 

210  St.  luoiiis  National  Stock  Yards  v.  O'Reilly,  85  111.  546. 

211  Andrews  v.  Burdick,  16  N.  W.  275,  62  Iowa,  714;  Othmer  v.  Cliftcm.  29 
N.  W.  767,  69  Iowa,  656;  Chicago  Lumber  Co.  v.  Woodside,  32  N.  W.  381,  71 
Iowa,  359;  Hug  v.  Hintrager,  45  N.  W.  1035,  SO  Iowa,  3.")9.  In  one  case  it  ap- 
peared that  the  defendant  contracted  with  a  carix»nter  to  build  a  house.  The 
carpenter  purchased  the  lumber  from  plaintifTs  on  credit.  Defendant  did  not 
know  from  whom  the  lumber  was  purchased,  or  that  it  was  not  paid  for,  until 
after  he  had  paid  the  carpenter  the  contract  price;  but  he  did  know  the  car- 
l)enter  had  bought  the  lumber  of  some  one;  and  in  his  contract  he  had  reserved 
the  right  to  discharge  mechanics'  liens.  If  any  should  be  claimed.  Plaintiffs 
brought  this  action  to  foreclose  their  mechanic's  lien.  It  was  held  that  these 
facts  were  sufflcient  to  put  defendant  upon  inquiry,  by  wliich  the  existence 
of  the  claim  might  have  been  discovered  before  settling  with  the  carpenter,  and 
that  the  lien  must  be  enforced.  Gilchrist  v.  Anderson,  13  N.  W.  290,  59  Iowa, 
274. 
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Collusive  Payments. 

§  741.  In  order  to  defeat  the  subcontractors'  liens,  payment  to 
the  contractor  must  have  been  made  in  good  faith.  A  receipt  in  full 
j^iven  by  the  contractor  upon  payment  to  him  of  only  part  of  the 
amount  itHreipted  for  is  not  binding  on  the  subcontractor.'^*  The 
New  York  statute  expressly  provides  that  any  payment  made  to 
tlie  conti-actor  bv  collusion  between  him  and  the  owner  for  the 
purpo8<^  of  avoiding  the  provisions  of  the  law  giving  liens  to  sub- 
contractors shall  be  void  as  against  such  subcontmctors.-'^'  Prob- 
ably, this  would  be  so  held  by  the  courts  on  grounds  of  public  policy, 
even  in  the  almence  of  statutory  dii*ection.  Under  such  a  statute,  a 
collusive  settlement  l)etwe<^n  the  owner  and  contractor  will  be  dis- 
regarded by  the  court;  -**  and  collusive  payments,  though  not  made 
in  advance,  are  of  no  effect  as  against  subcontractors.'*®  In  Illi- 
nois, i)ayments  made  by  the  owner  to  the  contractor  without  requir- 
ing a  statement  of  the  amounts  due  subcontractors  and  material 
men,  as  required  by  law,  are  no  defense  against  the  claim  of  a  sub- 
<jonti*actor.'** 

Premature  Payments. 

§  742.  Closely  akin  to  collusive  payments  are  premature  pay- 
ments, or  those  made  to  the  contractor  before  his  account  becomes 
due.  A  subcontractor  who  is  advised  of  the  terms  of  the  original 
•i'ontract  would  naturally  infer  that  the  owner  would  not  pay  the  con- 
tractor until  he  is  called  upon  to  do  so  by  the  terms  of  his  contract, 
;and  might  therefore  delay  notifying  the  owner  of  his  lien  until  a 
«hort  time  before  payment  to  the  contra(»tor  fell  due.  Under  such 
^circumstances,  payment  to  the  contractor  in  advance  would  work 
a  great  hardship  on  the  subcontractor,  so  as  almost  to  constitute  a 
fraud  upon  him.     Nevei'theless,  the  courts  hold  that,  in  the  ab- 

212  Crawford  v.  O'Ccmnor,  73  N.  Y.  000. 

21 T  Post  V.  CaiiipbeU,  K\  X.  Y.  279;  Cheney  y.  Association,  65  N.  Y.  282;  Hof- 
gisang  v.  Meyer,  2  Abl).  N.  C.  (N.  Y.)  Ill;  Lind  v.  Braender,  7  N.  Y.  Supp.  e(>4, 
15  Daly,  370. 

214  Smitli  V.  Coe,  2  Hilt.  (N.  Y.)  3G5. 

215  llofgesaug  v.  Meyer,  2  Abb.,  N.  C.  (N.  Y.)  111. 

216  Hintze  v.  Weiss,  45  lU.  App.  220. 
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sence  of  statutory  prohibition,  such  advance  payments  may  be  made,, 
and  the  subcontractors  are  bound  thereby,  if  they  have  not  notified 
the  ojvner  before  the  payments  were  made.-^^  Under  a  statute  di- 
recting the  disallowing,  as  against  lienors,  of  any  payment  niadiv 
'*by  collusion,  for  the  purpose  of  avoiding  the  provisions  of  this  act,, 
or  in  advance  of  the  terms  of  any  contract,"  payments  made  in  ad- 
vance, although  without  fraud  or  collusion,  cannot  be  allowed.^^^ 
Under  such  a  statute,  an  owner  who  stipulates  to  make  the  con- 
tractor monthly  payments  during  the  work,  on  an  architect's  cer- 
tificate that  the  work  done  warrants  the  payment,  will  be  protected 
in  any  monthly  payment  by  the  certificate.^^**  And,  when  the  build- 
ing contract  provides  for  payments  as  the  work  progress-es,  payments 
made  when  the  work  has  been  substantially  finished  to  the  recjuired 
stages  cannot  be  considered  premature,  so  as  to  subject  the  owner 

217  Dunlop  V.  Kennedy  (Cal.)  34  Pac.  02;  Rowland  v.  Railroad  Co.,  10  N.  W. 
355,  61  Iowa,  380;  Lynch  v.  Cashman,  3  E.  D.  Smith  (N.  Y.)  G60:  Schneider  v. 
Hobeln,  41  How.  Prac.  (X.  Y.)  232.  Contra,  Walsh  v.  McMenomy,  16  Pac.  17, 
74  Cal.  356.  It  is  held  that  the  California  act  relating  to  mechanics*  liens, 
which  provides  that  no  money  shall  be  paid  on  a  Iniilding  contract  by  the  re- 
puted owner  to  the  contractor  until  after  the  commmencement  of  the  work,  and 
that  25  per  cent,  of  the  contract  price  shall  be  i-eserved  for  at  least  35  days 
after  the  completion  of  the  work,  applies  only  to  those  conti-acts  where  the 
price  to  be  paid  thereunder  exceeds  $1,000;  and,  where  the  contract  price  does 
not  exceed  $1,000,  the  reputed  owner  may  pay  the  whole  of  it  to  the  contractor, 
cither  before  the  commencement  of  the  work  or  during  its  progress,  unless  a 
written  notice  is  served  on  him  by  the  laborers  or  material  men  that  they 
have  performed  labor  for  or  furnished  material  to  ihe  contractor,  or  that  they 
liave  agreed  so  to  do.  Sidllnger  v.  Kerkow,  22  Pac.  932,  82  Cal.  42;  Kerckhoff- 
Cuzner  MiU  &  Lumber  Co.  v.  Cummings,  24  Pac.  814,  86  Cal.  22. 

218  Post  V.  Campbell,  83  N.  Y.  279;  Banham  v.  Rol)erts,  28  N.  Y.  Supp.  828, 
78  Hun,  246.  But  a  statute  which  provides  that  if  the  owner  shaU,  for  the 
purpose  of  avoiding  the  provisions  of  this  act,  or  in  advance  of  the  terms  of 
any  contract,  pay,  by  collusion,  any  money  on  such  contract,  and  the  amount 
still  due  shall  be  insufficient  to  satisfy  the  claims,  the  owners  shall  l>e  liable  to 
the  amount  that  would  have  been  unpaid  had  no  such  payment  been  made, 
does  not  apply,  where  the  owner  has  made  a  payment  in  advance,  without  col- 
lusion. Llnd  V.  Braender,  7  N.  Y.  Supp.  664,  15  Daly,  370.  The  Louisiana 
statute  also  makes  the  owner  liable  to  the  subcontractors  and  workmen  if  he 
pays  the  contractor  In  advance.  Rousselot  v.  Kirwiu,  8  I^i.  Ann.  300;  Mc- 
Bumey  v.  Bradbury,  6  La.  Ann.  39;  Fourcher  v.  Day,  6  La.  Ann.  GO. 

2i»  Rousselot  y.  Kirwin,  8  I^a.  Ann.  300. 
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to  liability  to  material  men  to  the  additional  extent  of  the  payments 
so  made.^^**  Whore  the  statute  declares  that  all  piUTnents  made 
within  60  days  after  completion  of  the  work  shall  be  at  the  owner's 
risk,  a  payment  within  the  60  da^'s  by  the  owner  to  the  contractor 
does  not  bind  the  material  man  in  the  second  degree.***  Under  an 
act  providing  for  additional  security  to  material  men  and  laborers, 
and  requiring  25  per  cent,  of  the  contract  price  to  be  withheld  by  the 
owner  from  the  contractor,  25  per  cent,  of  all  earnings  for  work 
actually  done  in  the  progress  of  erecting  the  building  or  other  struc- 
ture need  not  be  withheld,  but  partial  payments  may  be  made  to  any 
amount  less  than  75  per  cent,  of  the  total  contract  price.***  It  is 
held  in  Ohio  that  where  a  contractor  becomes  unable  from  want  of 
means  to  go  on  with  his  contract,  and  the  owner,  to  enable  him  to 
do  so,  in  good  faith  makes  payments  to  him  faster  than  required  by 
contract,  such  payments  are  not  payments  in  advance  of  sums  due, 
within  the  meaning  of  the  mechanic's  lien  law.*** 

Payments  to  Subcontractors  and  Workmen. 

§  743.  Owners,  when  sued  by  contractors,  sometimes  attempt  to 
offset  payments  made  by  them  to  the  subcontractors  and  workmen. 
Such  payments,  however,  stand  upon  a  different  footing  from  those 
made  to  the  contractor,  which  we  have  just  considered,  since  they 
have  no  privity  of  contract  to  support  them.  Where  a  contractor 
agre<^s  to  furnish  the  materials  and  do  the  work  necessary  in  the 

2  20  Stimson  MiU  Co.  v.  Riley  (Cal.)  42  Pac.  1072. 

221  Banou  v.  Black,  31  N.  W.  673.  21  Neb.  131.  Where  the  owner  of  a  build- 
ing knows,  or  has  opportunity  to  know,  that  there  are  subcontractors,  he  can- 
not, as  against  lions  tliey  may  thereafter  establish,  legally  make  final  payment 
to  the  contractor  until  the  expiration  of  the  30  days  allowed  them  by  statute 
witliin  which  to  file  and  serve  notice  of  their  claims.  Morritt  v.  Hopkins 
(Iowa)  65  N.  W.  1015. 

222  McAuliff  V.  Bailie,  15  S.  E.  474,  89  Ga.  356.  A  building  contract  pro- 
vided that  the  owner  should  retain  10  per  cent,  from  payments  on  partial  esti- 
mates until  completion  of  the  building,  and  also  that  a  certain  part  of  the  con- 
tract price  should  be  paid  in  an  oi-der  on  another.  If  eld  that,  as  affecting  claims 
of  subcontractors  to  mechanics'  liens,  the  10  per  cent,  should  be  retained  from 
the  amount  of  the  order,  as  well  as  the  cash  payments.  Merrltt  t.  Hopkins 
llowa)  65  N.  W.  1015. 

2  23  Schneidhorst  v.  Luecking,  20  Ohio  St.  47. 
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construction  of  a  house,  the  owner  h^s  no  authority  to  pay  a  claim 
for  labor  witliout  the  contractor's  consent  until  he  has  been  given 
the  notice  required  by  statute  to  fix  a  lien;  and,  if  he  does  so,  such 
payment  is  no  defense  to  an  action  by  the  contractor.***  But  the 
owner  of  a  building  who,  out  of  the  contract  price,  has  paid  labor- 
ers who  were  entitled  to  file  claims,  and  would  have  filed  them  but 
for  such  payment,  is  entitled  to  credit  theivfor.^-"'  In  an  action  to 
foreclose  a  mechanic's  lien,  it  appeared  that  plaintitf  sublet  a  por- 
tion of  the  work  he  had  contracted  to  do  upon  a  structure  located 
on  defendant's  land  to  one  S.,  and,  when  the  work  was  completed, 
gave  S.  an  order  on  defendant,  which  the  latter  refused  to  pay,  where- 
upon S.  filed  a  claim,  and  obtained  judgment  against  defendant  for 
the  amount  due  him,  together  with  attorney's  fees  and  cos>ts.  It 
was  held  that,  under  a  statute  making  it  the  dutj'  of  a  contractor 
to  protect  the  owner's  property  from  any  liens  of  subcontractors  or 
material  men,  defendant  was  entitled  to  a  credit  for  the  full  amount 
which  he  had  paid  S.  under  such  judgment.-^®  The  owner  should 
not  pay  some  subcontractors,  to  the  exclusion  of  others,  until  all 
the  claims  are  filed,  or  he  will  render  himself  liable  to  the  latter;  nor 
can  he  plead  a  previous  understanding  with  those  paid.^*^ 

Division  V.     Acjreement  not  to  Assert  Lien. 

Agreement  as  Waiver. 

§  744.  Since  a  mechanic  may  waive  his  lien  after  it  has  accrued, 
may  he  not  waive  it  in  advance  by  a  provision  to  that  effect  in  the 
building  contract?  This  question  has  been  answered  in  the  afiirm- 
ative  by  the  courts  of  Pennsylvania.  In  a  recent  case  the  supreme 
(!Ourt  of  that  state  says:  "The  agreement  of  the  builder  to  provide 
all  the  labor  and  materials  for  the  erection  of  a  building,  and  look 
for  his  security  solely  to  the  i)ersonal  responsibility'  of  the  owner, 
leaving  the  building  unincumbered  by  liens,  is  a  valid  and  binding 
one.    It  violates  no  rule  of  public  i>olicy.     A  statute  tluit  should 

224  Walker  v.  Newton,  10  N.  \V.  436,  53  Wis.  330. 
226  Dunlop  V.  Kennedy  (Cal.)  34  Pae.  92. 

226  Clancy  v.  Plover  (Cal.)  40  Pae.  394. 

227  Othmer  v.  Clifton,  69  Iowa,  656,  29  X.  AV.  767. 
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disregard  its  obligation,  and  authorize  tlie  entry  of  a  lien  for  work 
or  materials  in  violation  of  its  terms,  would  s  o:n  to  be  within  the 
prohibition  of  the  constitution  which  declares  that  no  law  impair- 
ing the  obligation  of  contracts  shall  be  passed.''  ^*®  Therefore  a 
clause  in  a  building  conti-act  to  the  efft*ct  that  no  mechanic's  lien 
shall  be  entered  is  a  waiver,  which  prevents  recovery  on  a  scire 
facias  sur  lien;  -^®  and  it  is  not  nerossarv  that  the  contract  betwe:'n 
the  owner  and  the  contractor  that  no  claims  shall  be  tiled  against  the 
building  be  in  writing,  if  it  is  definite.-^"  A  covenant  in  a  build- 
ing contract  that  the  contractor  is  to  keep  the  building  fret*  from 
mechanics'  liens  is  not  broken  by  the  ci-eation  of  a  subcontractor's 
lien  due  to  the  default  of  the  owner,  where  the  owner,  when  com- 
pelled to  discharge  the  lien,  owcni  the  contractor  more  than  the 
amount  of  such  lien;  -"*^  but,  so  far  as  the  contractor  himst^lf  is  con- 
cerned, a  contract  for  furnishing  material  or  doing  work  in  the  build- 
ing of  a  house,  which  expivssl^'  stipulates  that  a  bond  is  to  b?  given 
as  a  bar  against  liens  on  said  house,  and  the  giving  of  such  a  bond, 
constitute  an  express  waiver  of  the  mechanic's  lien,  which  is  not 
avoided  by  the  owner's  bi^^ach  of  the  contract.-^^ 

Construction  of  Such  Agreement. 

§  745.  The  provision  in  a  contract  for  the  ei'ection  of  a  building: 
that  the  contractor  will  keep  the  lot  and  building  free  from  me- 
chanics' liens,  and  any  and  all  manner  of  charges,  is  a  contract 
against  the  filing  of  claims  by  any  one;  **'  and  so  is  a  provision  in 
a  building  contract  that  the  owner  should  not  "in  any  manner" 
be  answerable  for  an}'  of  the  materials  used  in  finishing  and  com- 
pleting the  building,  and  that  there  should  not  be  any  lawful  claimn 
against  the  contractor  in  any  manner,  from  any  source  whatever, 
for  work  or  materials  furnished  on  said  building.***    A  person  em- 

2SS  Taylor  v.  Murpby,  23  Atl.  1134,  148  Pa.  St.  3^7. 

229  Long  V.  Caflfrey,  1  Luz.  Leg.  Reg.  188,  and  8  PliUa.  MO^ 

230  McElroy  v.  Brudcn,  25  Atl.  235,  152  Pa.  St.  78. 

281  Elwrly  V.  Curtis,  5  Mo.  App.  595. 

282  Pinning  v.  Skipper,  18  All.  659,  71  Md.  347. 
288  In  re  Jackson  (Pa.  Sup.)  29  Atl.  883. 

284  Dersheimer  r.  Maloney,  22  AU.  813,  14;i  Pa.  St.  532. 
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ployed  to  erect  a  buildings  who  covenants  not  to  sulBfer  or  permit 
any  mechanic's  lien  or  liens  to  be  filed  against  the  building  for  the 
period  of  six  months  after  its  completion,  waives  his  right  to  a  lien 
in  his  own  favor; -^^  but,  where  a  building  contract  merely  pro- 
vides that  the  contractor  shall  give  security  in  $500  that  no  liens 
shall  be  entered  on  the  houses,  a  claim  filed  by  the  contractor  himself 
is,  nevertheless,  valid,  the  provision  applying  only  to  liens  of  other 
persons  and  subcontractors.^^® 

§  746.  Not  every  provision  for  indemnification  of  the  owner 
against  mechanics'  liens  amounts  to  a  binding  agreement  not  to 
assert  a  lien.  Thus,  a  covenant  by  a  conti*ax.*tor  to  furnish  a  clear 
release  of  liens,  and  to  refund  all  money  the  owner  may  be  com- 
pelled to  pay  in  dischargring  any  lien,  is  not  a  waiver  of  lien,  so  as 
to  prevent  the  filing  of  lien  claims.^'^  A  provision  in  a  building  con- 
tract that  the  owner  will  not  be  in  any  manner  accountable  for  any 
loss  or  damage  that  may  hapi>en  to  the  work,  or  for  any  of  the  ma- 
terials, and  that  the  contractor  shall  alone  be  responsible  for  all 
accidents,  injuries,  damages,  or  hurt  to  any  person  or  pmperty,  does 
not  prevent  the  contractor  or  a  subcontractor  from  filing  a  claim.^'* 
A  building  contract,  in  which  the  contractor  agreed  that  all  mate- 
rials and  labor  should  be  promptly  paid  for,  so  that  the  same  would 
not  become  the  subject  of  a  lien  against  said  premises,  and  the  own- 
er should  have  tlie  right  to  retain,  out  of  any  payment  to  become 
due,  an  amount  sufficient  to  indemnify  him  against  any  claim  for 
materials  or  labor,  does  not  prevent  the  contracjtor  from  claiming  a 
mechanic's  lien.^*°  A  building  contract  providing  for  final  pay- 
ment "when  the  entire  contract  is  completed,  and  delivered  to  the 
party  of  the  second  part,  with  release  of  all  liens  and  claims,"  the 
party  of  the  first  part  agreeing  to  deliver  the  building  completed,  fi-ee 
from  all  claims,  does  not  prevent  a  subcontractor's  filing  a  claim, 
there  being  no  covenant  against  the  filing  of  claims.^*^    An  agree- 

28  A  Scheid  v.  Hupp,  15  Aa  652,  121  Pa.  St  593. 

2««  Toung  V.  Lyman,  9  Pa.  St.  449. 

«87  Tasior  v.  Murphy,  23  Atl.  1134,  148  Pa.  St.  337;  Evans  v.  Grogan,  25  Atl. 
804,  153  Pa.  St.  121. 

a»«  Nice  v.  Walker,  25  AU.  1065,  153  Pa.  St  123;  Murphy  y.  EUls,  25  AU. 
1068,  153  Pa.  St.  133. 

2«»  Zarrs  v.  Keck,  58  N.  W.  933,  40  Neb.  456. 

2*0  Howarth  v.  Chester  City  Presliyterian  Church,  29  AtL  291,  162  Pa.  St  17. 
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ment  that  the  owner  will  pay  the  contractor  a  certain  balanc3  when 
the  house  shall  have  been  finished  and  accepted,  free  from  all  liens, 
is  not  an  explicit  contract  that  no  liens,  shall  be  filed,  or  shall  ex- 
ist, against  the  house;  ^**  and  a  covenant  in  a  building  contract, 
that  any  changes,  etc.,  shall  be  submitted  to  an  architect,  whose  de- 
cision shall  be  "final  and  binding"  upon  the  parties,  doe3  not  exclude 
any  mechanic  or  material  man  from  filing  his  lien  claim.-**  The 
general  rule  to  be  deduced  fix)m  these  decisions  seems  to  be  that  a 
covenant  not  to  assert  a  mechanic's  lien,  in  order  to  be  binding,  must 
either  be  express,  or  be  so  clearly  implied  that  the  mechanic  can 
understand  its  import  without  legal  advice.^** 

Contractors'  Agreement — Effect  on  Subcontractors. 

§  747.  Admitting  that  a  contractor  may,  by  provision  in  the 
building  contract,  cut  himself  off  from  the  benefits  of  the  mechanic's 
lien  law,  his  right  to  keep  subwntractors  and  material  men  in  the 
second  degree  from  claiming  liens  is  not  so  clear.  Yet  a  majority 
of  the  decisions  hold  that  a  clearly-expressed  covenant  in  a  build- 
ing contract  against  the  assertion  of  liens  by  any  one  precludes  both 
subcontractors  and  material  men  in  the  second  degree,  as  well  as 
the  original  contractor  himself,  from  asserting  mechanics'  liens  for 
work  done  or  materials  funiished  pursuant  to  such  contract.^**    But 

241  Barker  v.  Berry,  4  Mo.  App.  584.     242  KreiUoh  v.  Klein,  10  riiila.  48«. 

243  Schnikl  V.  Inipi^ovoinent  Co.,  21)  Atl.  727,  102  Ta.  St.  211. 

244  Bowen  v.  Aubrey.  22  Cal.  560;  Sebroeder  v.  Galland,  19  Atl:  G32,  134 
Pa.  St.  277;  Beneclict  v.  Hood,  19  Atl.  G35,  134  Pa.  St.  289;  Dersbeiiuer  v.  Ma- 
loney,  22  Atl.  vS13,  143  Pa.  St.  532;  Bolton  v.  Iley,  23  Atl.  073.  148  Pa.  St.  156. 
affirming  10  Pa.  Co.  Ct.  R.  381;  McElroy  v.  Bradeii,  25  Atl.  235.  1,^2  Pa.  St  78; 
Fidelity  Mut.  Life  Ass'n  v.  .Tackson,  29  Atl.  883,  163  Pa.  St.  208;  Ballman  v. 
Heron,  28  Atl.  914,  1(50  Pa.  St.  377;  Forban  v.  Lalonde,  27  Grant  (U.  G.)  600. 
It  is  beld  In  Iowa  tbat,  altlK  iigb  a  mere  stipulation  on  tbe  part  of  a  contractor 
not  to  claim  a  meebanic's  lien  would  not  preclude  a  subcontractor  from  mak- 
ing sucb  a  claim,  nevertlieless  such  subcontractor  is  pn^cluded  when  the  con- 
tractor, at  tbe  outset,  stipulates  for  a  mode  of  payment  inconsistent  with  the 
mechanic's  lien.  Jones  &  Magce  Lumber  Co.  v.  :Murphy,  19  N.  W.  898,  64 
Iowa,  165.  And  in  Maine  stipulations  in  a  contract  that  no  liens  shall  be 
claimed  for  labor  or  materials  furnislied  by  the  contractor,  or  others  by  him 
employed,  will  not  bar  the  lien  of  a  lalwrer  and  material  man  who  has  not 
assented  to  it,  though  he  introduces  the  contract  in  evidence  to  prove  the  own- 
er's consent.     Norton  v.  Clark.  27  Atl.  252,  85  Me.  357, 
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an  agreement  to  waive  liens  entered  into  after  the  execution  of  the 
building  contract  is  not  binding  on  subcontractors  and  material  men 
who  have  no  notice  of  it,  since  their  rights  must  be  measured  by  the 
original  contract  with  reference  to  whi(*h  they  contracted.-*' 
Where  a  contractor  covenants  that  no  claim  shall  be  filed,  a  subcon- 
tractor cannot  have  a  lien,  though  the  contractor  is  part  owner  of 
the  property,  if  the  contract  is  in  good  faith,  and  not  to  mislead  and 
defraud;  but  if  the  contractor  is  the  sole  owner  of  the  property, 
and  the  person  with  whom  he  contracts  holds  the  property  merely  as 
his  trustee,  the  covenant  against  liens  is  of  no  effect.**' 

§  748.  Tlie  rule  requiring  agreements  to  waive  mechanic.V  liens 
to  be  clearly  expressed  applies  with  even  additional  force  when  the 
agreement  is  invoked  to  cut  off  the  rights  of  subcontractors  or  ma- 
terial men  in  the  second  degi-ee.  Thus,  the  contractor  and  owner  can- 
not deprive  the  material  man  of  his  lien  by  a  clause  in  the  contract 
by  which  the  conti^actor  agrees  to  indemnify  the  owner  against  any 
liens  taken  by  persons  furnishing  materials  to  be  used  in  construct- 
ing the  building.**^  So,  too,  stipulations  in  a  building  contract,  be- 
tween the  builder  and  the  owner  of  the  pi-emises,  that  the  last  pay- 
ment of  the  contract  price  need  not  be  paid  until  "a  complete  re- 
lease of  liens  shall  have  been  furnished"  the  owner,  and  that  there 
shall  not  "be  any  legal  or  lawful  claims  against  the  party  of  the  first 
part  [builder]  for  work  or  materials  furnished,"  do  not  preclude  a 
subcontractor  from  enforcing  a  mechanic's  lien  against  the  build- 

2*8  Shaver  v.  Murdock,  36  Cal.  293;  WUley  v.  Topping,  23  Atl.  335,  146  Pa. 
St.  427;  Cook  v.  WUliams  (Pa.  Sup.)  24  Atl.  746;  CJook  v.  Murphy,  24  Atl.  630, 
150  Pa.  St.  41. 

24e  Balhiian  v.  Heron,  28  Atl.  014,  160  Pa.  St.  377.  In  an  action  to  enforce 
a  mechanic's  lien  in  favor  of  a  subcontractor,  notwithstanding  the  contractor 
liad  covenanted  that  no  claims  sliould  be  tiled,— on  the  ground  that,  though  title 
stood  in  the  name  of  the  contractor's  sister,  he  was  whole  or  part  owner  of 
property,  and  the  whole  scheme  of  having  it  put  in  her  name,  and  his  making 
the  contract  and  covenant,  was  a^mere  device,  participated  In  by  both  of  them, 
for  the  purpose  of  misleading  and  defrauding  the  strangers  to  the  title  who 
should  furnish  labor  and  material,— evidence  is  sufficient  which  would  not  be 
if  offered  to  create  a  resulting  trust  adverse  to  the  holder  of  the  legal  title. 
Ballman  v.  Heron.  32  Atl.  504,  169  Pa.  St.  510. 

2  47  Whittier  v.  Wilbur,  48  Cal.  175. 
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ing.^**  A  stipulation  by  a  contractor,  '*to  release  and  diiM^harge  the 
house  from  the  operation  of  all  liens  for  material  furnished  or  work 
done  in  the  construction  of  the  same,"  is  not  a  waiver  of  the  lien, 
so  as  to  prevent  a  subcontractor  enforcing  a  lien  for  lumber  and 
woodwork  bc^fore  final  settlement  between  the  contractor  and  own- 
er.^*® A  covenant  that  the  ctwitractor  will  not  «uffer  any  lien  by 
any  person  to  be  put  on  the  building,  and  that  any  such  lien,  till  it 
is  removed,  shall  preclude  any  claim  for  payment  undtt'  the  con- 
tract, and  that  the  last  installment  shall  not  b?  payable  till  a  release 
of  all  claims  and  liens  for  work  and  material  is  furnished  by  the 
contractor,  does  not  indicate  that  the  parties  meant  to  prevent  ab- 
solutely the  filing  of  any  claim;  and  it  will  not  therefore  prevent  a 
material  man  having  a  lien.^^°  A  stipulation  by  the  contntctor  to 
deliver  the  building  to  the  owner,  "free  and  discharged  of  all  claims 
and  liens  of  mechanics  and  material  men,  and  all  charges  whatso- 
ever," will  not  defeat  the  right  of  a  material  man  to  a  lien  thereon.*"* 
It  is  no  defense  to  a  suit  bv  subcontractors  to  enforce  their  lien 
that  one  of  them  signed  as  surety  the  original  contract,  which  con- 
tained an  agreement  to  protect  the  property  from  liens.^"* 

As^reement  by  Subcontractor. 

§  749.  A  direct  agreement  by  a  subcontractor  or  material  man 
in  the  second  degree  to  the  effect  that  he  will  look  exclusively  to 
the  contractor  for  pay,  and  will  not  file  a  lien  claim  therefor,  made 
before  he  began  to  furnish  labor  or  materials,  prevents  him  frcMn  as- 
serting a  lien;  ^°^  but  the  agreement  of  a  material  man  not  to  file 
a  claim  for  materials  furnished  for  a  building  does  not  prevent  him 

24«  Wmiam  M.  Loyd  &  Co.  v.  Krause,  23  Atl.  002,  147  Pa.  St  402;  Murphy 
V.  Morton,  20  Atl.  1049,  139  Pa.  St.  345;  Evans  v.  Grogan,  25  Atl.  804,  153  Pa. 
St.  121;   Rice  v.  Baxter,  15  Pa.  Co.  Ct.  R.  198,  3  Pa.  Dist.  R.  827. 

24»  Taylor  v.  Murphy,  23  Atl.  1134,  148  Pa.  St.  337;  Smith  v.  Levick,  26  AtL 
97,  153  Pa.  St.  522. 

2  80CresweU  Iron  Works  v.  O'Brien,  27  Atl.  131,  156  Pa.  St  172;  Lucas  Y. 
O'Brien,  28  Atl.  364.  159  Pa.  St.  535. 

2  51  Murphy  v.  Ellis,  11  Pa.  Co.  Ct  R.  301. 

2  52  Hayden  v.  Wiilflng,  19  Mo.  App.  353. 

2  83  Isenman  v.  Fiigate,  36  Mo.  App.  166. 
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from  acquiring  by  assignment,  and  enforcing,  a  claim  perfected  by 
another.^'*  Where  a  material  man  signs  a  writing  that  he  is  will- 
ing to  hold  the  contractor  personally  for  lumber  furnished,  "and 
release  my  right  to  take  a  lien,  provided  he  receives  the  amount 
due  him  for  the  erection  of  said  house,"  whereupon  a  building 
association  advances  some  of  the  necessarv  monev  to  the  owner, 
who  pays  only  part  of  it  to  the  contractor,  the  material  man's  lien 
is  not  thereby  released.^^**  In  an  action  by  a  material  man  to  fore- 
close a  mechanic's  lien,  the  owner  of  the  property  answered  that  P. 
was  the  lowest  bidder  for  the  work,  but,  being  unable  to  give  bond, 
plaintiff  had  agreed  that  he  would  waive  his  lien  on  the  work,  in 
consideration  of  his  being  allowed  to  furnish  the  material  therefor. 
The  testimony  showed  that  a  memorandum  of  this  agi*eement  was 
made,  but  that  it  was  to  be  reduced  to  writing  and  signed  by  the 
parties.  Before  the  agi'eement  was  reducxMl  to  writing  and  signed, 
the  owner  let  the  contract  for  the  work  to  P.  On  this  showing,  it 
was  held  that  the  contract  was  not  to  be  complete  until  signed  by 
the  parties,  and  that  the  material  man  was  entitled  to  a  lien.*^^ 

Bond  by  Contractor  against  liiens. 

§  750.  Some  mechanic's  lien  statutes  provide  that  if  the  con- 
tractor gives  bond,  with  sureties,  conditioned  to  pay  all  accounts  that 
may  accrue  against  the  property,  then  no  me^chanics'  liens  can  at- 
tach; and  sometimes  the  contractor  gives  such  bond  by  agieement 
without  any  statutory  provision  therefor.  No  new  consideration  is 
essential  to  support  a  bond  given  by  a  building  contractor  to  the 
owner  after  a  contract  between  them  has  been  entered  into,  and  the 
work  has  been  commenced  thereunder,  where  such  bond  is  given  pur- 
suant to  a  prior  agreement  therefor  between  the  parties.^^^  Wheixj 
the  contract  for  erection  of  a  building  between  the  owner  and  con- 
tractor is  void  for  failure  to  record  the  same^  or  other  defects,  the 
bond  thereto  attached,  conditioned  that  the  contractor  will  not  per- 
mit any  valid  claim  or  lien  to  be  placed  on  the  building,  is  void 

264  Hines  v.  Cochran,  62  N.  W.  LMM),  44  Neb.  12. 

2B6  Albrecht  v.  Lumber  Co.,  20  N.  E.  157, 126  Ind.  318. 

2B«  Irish  v.  riilliam,  48  N.  W.  96:?,  32  Neb.  24. 

2B7  Obei'beck  v.  Mayer,  59  Mo.  App.  289. 
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also;  ****  but  a  bond  by  a  contractor  indemnifying  an  owner  against 
liens  on  his  building  is  valid,  though  the  plans  and  specifications 
forming  part  of  the  building  contract  were  not  filed  with  the  county 
recorder.^®®  A  statutory  bond  against  mei»hanics'  liens  is  not  vi- 
tiated by  the  fact  that  it  contains  other  conditions  in  addition  to  those 
required  by  the  statute.^®®  Under  a  statute  which  provides  that  a 
contractor's  bond  with  the  owner,  for  the  use  of  any  person  who 
shall  furnish  labor  and  material,  may  be  filed  at  any  time  after 
the  making  of  the  contract,  it  is  not  essential  that  the  bond  should 
be  filed  before  the  institution  of  a  suit  to  enforce  a  lien,  in  order  to 
have  the  effect  of  discharging  all  liens  accruing  prior  to  such  fil- 
ing; 2*^    but  in  such  case  it  is  propei"  to  proceed  with  the  suit  for 

the  pui-pose  of  ascertaining  the  amount  due  without  decreeing  a 
lien.^«2 

§  751.  A  bond  to  secui-e  the  obligees  "against  all  claims,  or  suits 
at  law,  or  both,"  includes  claims  for  labor  and  materials  enforced 
by  bill  in  equity  by  virtue  of  the  mechanic's  lien  law.**'  In  a  case 
in  Rhode  Island,  where  it  appeared  that  the  petitioners  contracted 
to  construct  a  building,  and  gave  bond  for  perfonuance  of  their 

2  58  Stovell  V.  Neal,  27  Tac.  192,  90  Cal.  213.  Code  Civ.  Proc.  Cal.  §  1183,  pro- 
vides that  a  building  contract  which  is  not  recorded  before  work  is  commenced 
thereunder,  when  the  contract  price  exceeds  $1,000,  shaU  be  void,  and  no  recov- 
ery shall  be  had  thereon  by  either  party  thereto.  Held,  that  a  bond  in  the  sum 
of  $5,000,  given  by  a  contractor,  with  sureties,  to  the  obligee,  who  is  the  owner 
of  a  building,  to  secure  him  against  any  claims,  demands,  or  liens  for  labor  or 
materials  furnished  in  the  construction  of  such  building,  and  which  refers  to  a 
written  contract,  that  has  not  been  i^ecorded,  made  between  the  principal  ob- 
ligor and  obligee,  is  not  wi<thin  the  meaning  of  the  statute,  and  may  be  en- 
forced without  violating  the  provisions  of  the  above  section.  Kiessig  v.  AUs- 
paugh,  27  Pac.  G62,  91  Cal.  234. 

2  5»  Blyth  V.  Robinson,  37  Pac.  904.  104  Cal.  2:^9. 

2  00  Atchison,  T.  &  S.  F.  R.  Co.  v.  Cuthl)ert,  14  Kan.  212. 

261  Martin  v.  Swift,  12  N.  E.  201,  120  lU.  488.  Where  a  contractor's  bond 
is  given  under  the  statute  relating  to  mechanics*  liens,  conditioned  to  pay  all 
claims  which  might  be  the  basis  of  liens,  no  lien  can  thereafter  attach,  and 
those  previously  filed  are  discharged.  liisse  v.  Mill  Co.,  40  Pac.  904,  o5  Kan. 
518. 

262  Martin  v.  Swift,  12  N.  E.  201,  120  111.  48S,  reversing  on  this  point  Swift 
V.  Martin,  20  111.  App.  515. 

268  WUson  V.  Davidson  Co.,  3  Tenn.  Ch.  536. 
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contract,  also  conditioned  to  save  tlie  owner  harmless  "from  qny  and 
all  mechanics'  liens  in  any  manner  arising  from  or  growing  out  of 
said  contract,"  it  was  held  that  the  bond  covered  only  liens  for  work 
done  and  material  furnished  for  petitioners  by  laborers,  subcon- 
tractors, or  material  men,  and  did  not  embrace  liens  which  the  law 
might  give  the  petitioners  themselves.^**    It  has  been  held  in  Kan- 
sas that  the  giving  of  a  bond  as  provided  for  by  one  mechanic's  lien 
act  would  not  operate  to  diveet  a  lien  which  had  accrued  under  a 
previous  act.-®^     Where  the  statute  requires  both  the  giving  of  a 
bond  and  the  posting  of  a  notice  in  order  to  divest  liens,  such  liens 
will  not  be  divested  by  the  mere  giving  of  a  bond.^®°     A  building  con- 
tractor's bond,  conditioned  to  indemnify  the  owner  against  liens  and 
all  outlays  by  him  on  account  of  work  done  or  materials  furnished 
for  the  building,  is  broken,  and  the  liability  thereon  accrues,  upon 
the  contractor's  failure  to  pay  claims  for  work  or  materials,  and 
their  payment  by  the  owner  to  prevent  the  filing  of  claims,  although 
they  might  have  been  defeated  by  a  proper  defense  against  their  at- 
tempted enforcement.-**^     In   a   rt^i^ent   Nebraska  case  it  appeared 
that  the  contractor  for  the  erection  of  a  building  gave  a  bond  to  "faith- 
fully perfonn  all  the  covenants  and  agreements  contained  in   the 
building  contract,"  etc.     The  contract  jH-ovidtd  that  he  was  **to  fur- 
nish all  the  mattrial,  such  as  lumber,  hardwaiv,  brick,  lime,  sand, 
paints,  oils,  etc.,  as  per  specifications."    It  was  held  that  a  failure  to 
pay  for  such  materials,  whereby  a  mechanic's  lien  was  filed  on  the 
building  and  lot,  was  a  breach  of  the  condition  of  the  bond,  and  ren- 
dered the  builder  and  his  sureties  liable  then'on.'^***     But  a  bond  by 
a  contractor  conditioned  that  he  should  protect  and  save  the  owner 
harmless  from  liens  for  labor  and  materials  is  not  broken  by  the 
mere  existence  of  unpaid  accounts  for  labor  and  materials,  for  which 
no  liens  have  been  perfected  by  proper  proceedings;^**   and  it  has 
been  held  that  a  bond  given  to  secure  the  owner  and  keep  him  harm- 
less from  all  liens  and  claims  of  liens  is  not  broken  by  the  mere 

264  Bassett  v.  Swarts.  21  Atl.  352,  17  R.  I.  'Jl."). 

2e5  Main  St.  Hotel  Co.  v.  Horton  Hardware  Co.,  43  Pac.  769,  56  Kan.  44S. 

see  Kraus  v.  Murphy,  38  N.  W.  112,  38  Minn.  422. 

2«7  Overveck  v.  Mayer,  ,'>9  Mo.  App.  281). 

2e«  Kiewit  v.  Carter.  41  N.  W.  286,  25  Neb.  460. 

«•»  Simonson  t.  Grant,  31  N.  W.  861,  36  Minn.  439. 
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filing  of  lien  claims,  but  onlj-  by  liens  which  have  actually  diimnified 
the  owner.^^** 

Liability:  of  Sureties  on  Contractor's  Bond. 

§  752.  Sureties  on  a  contractors  bond  are  not  liable  to  an  own- 
er for  liens  of  subcontractors  if  the  owner  voluntarily  paid  the  con- 
tractor after  he  knew  of  the  existence  of  such  liens,^"^  or  if  he  paid 
without  aHcvrtaiiiing  whether  there  were  any  such  liens  or  aot.*^^ 
The  sureties  on  a  bond  to  secure  the  performance  of  contract  for 
the  er(*i»tion  of  a  building  for  a  county,  w'hieh  provided  that  the  con- 
tractor should  obtain  a  certificate  to  the  effect  that  no  mechanics' 
liens  or  other  claims  ai-e  chargeable  to  the  county,  are  not  liable  for 
claims  against  the  contractor  for  materials  furnished  for  which  the 
material  men  have  no  chiim  or  lien  again^^t  the  county.-^^  In  a  re- 
cent case  it  appearc^l  that  a  builder  took  a  bond  from  the  contractoi\ 
with  sureties,  conditioned  that  it  should  be  void  if  the  contractor 
should  pay  all  claims  for  worlc  and  material.  The  contractor  ha\ing 
abandoned  the  contract,  the  owner  completed  the  building,  and  sued 
on  the  bond  to  recover  for  his  expenditures.  It  was  held  that  the 
snivties  were  not  liable,  the  breach  assigne<l  not  being  the  same  as 
that  for  which  they  became  responsible.*^*  In' a  New  York  case  it 
aiJjK'ared  that  a  city  was  indebted  to  a  contractor  for  building  a 
sthoolhouse,  and  subcontractors  had  filed  claims  which,  under  the 
New  York  law,  gave  th^m  liens  on  the  fund  due  the  contractor.  He 
obtained  payment  from  the  city  in  full,  by  giving  bond  conditioned 
to  protect  the  city  from  '^any  judgment,  costs,  damages,  claims,  or 
recovery."  After  this  the  subcontractors  obtained  judgments  estab- 
lishing their  liens,  and  directing  the  city  to  pay  same  out  of  the  con- 
tract money  in  its  possession  or  secured  to  it  by  bond.  It  waa  held 
that  the  sureties  on  the  contractors  bond  were  liable  for  these  judg- 
mmts,  although  tlie  city  could  not  have  been  compelled  to  pay  them, 
since  it  no  longer  had  any  such  money  in  its  possession.*^*     Sure- 

270  Carson  Opera  House  Ass'n  v.  ^IlUer,  16  Nev.  327. 

271  Taylor  v.  Jeter,  2.3  Mo.  244. 

27  2  Lucas  Co.  V.  Roberts,  49  Iowa,  159. 

2T3  Hunt  V.  King  (Iowa)  (JC  X.  W.  71. 

27  4  Holconibe  v.  Mattson.  52  N.  \V.  857,  50  Minn.  324. 

27  8  Maj'or,  etc.,  of  New  York  v.  Crawford,  19  N.  B.  501,  111  N.  T.  638. 
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ties  on  a  contractor's  bond,  who,  on  the  abandonment  of  the  work 
bj  the  contractor,  undei-take  to  complete  the  contract  by  an  agent, 
are  reRponsible  to  the  owner  for  liens  imposed  on  the  property  by 
reason  of  debts  incurred  by  their  agent.^'* 

Bight  of  Sureties  to  Assert  Lien. 

§  753.  As  a  general  rule,  a  surety  on  a  contractor's  bond  condi- 
tioned for  tlie  performance  of  the  contract  and  the  delivery  of  the 
building  to  the  obligee  free  from  all  charges,  liens,  mechanics'  liens, 
or  other  incumbrances  cannot  enforce  a  lien  against  the  property 
for  labor  or  materials  furnished  the  contractor.-"  But  if  the  bond 
is  void  fi-om  the  beginning,-'^  or  has  been  discharged  by  the  act 
of  the  owner,^^*  the  sureties  may  assert  mechanics'  liens  on  their 

276  Robinson  v.  HageiikaDip,  53  N.  W.  813,  52  Minn.  101. 

277  Rynd  V.  Pittsburg  Natatodum,  33  Atl.  1041,  173  Pa.  St.  237;  Gannon  v. 
Presbyterian  Chm-cli,  33  Atl.  1043,  173  Vn,  St.  242;  Given  v.  Reformed  Churcli, 
15  Pbila.  300;  McHenry  v.  Knickerbacker,  27  N.  E.  430,  128  Ind.  77;  Spears 
T.  Lawrence,  38  Pac.  1040,  10  Wasli.  368;  German  Lutheran  Congregation  v. 
Heise,  44  Md.  453.    See  ante,  §  718. 

27  8  Stovell  V.  Neal,  27  Pac.  1U2,  90  Cal.  213. 

27 »  German  J.nthoran  Coiiprogation  v.  Heise,  44  Md.  453.  In  this  case  it 
appeared  that  a  contract  for  building  a  church  provided  that  the  contractor 
shouUl  find  the  nmtoriaU  friM)  from  all  claims,  liens,  and  charges  whatsoever. 
The  contractors,  with  AV.  and  other  sureties,  executed  their  joint  and  several 
lx)nd.  in  the  penalty  of  .^50,000,  for  the  faithful  execution  of  the  contract.  W, 
filed  a  bill  in  equity  to  enforce  a  lien  for  bricks  furnished  the  contractors,  and 
used  In  the  building,  praying  a  sale  thereof  in  default  of  payment  of  the  claim. 
The  trustees  answered,  setting  up  the  contract  in  defense.  W.  set  up,  in  reply, 
that  there  were  extensive  changes  and  alterations  made  in  the  contract,  other 
than  those  provided  for,  without  the  assent  of  the  surHies,  and  such  as  en- 
larged the  liability  of  the  contractors;  and  that,  therefore,  the  sureties  were 
discharged.  On  this  showing,  the  court  held:  (1)  That  unless  the  bond  had 
been  discharged,  as  contt'ndod  l\v  W..  it  stood  lialile  for  all  the  liens  that  had 
been  claiuied  and  established  for  work  and  materials  supplied  to  the  con- 
tractors for  the  erection  of  tlie  cJnirch,  and  which  might  not  be  i>aid  l)y  the  coji- 
tractors,  or  with  the  monej'  due  them  on  the  contract;  and  it  would  be  against 
equity  and  justice  to  allow  W.  to  proceed  with  the  enforcement  of  his  lien, 
even  to  the  sale  of  the  church,  regardless  of  the  bond  that  no  such  lien  should 
exist.  (2)  That  the  bill  of  \V.  should  Ik?  retained,  giving  the  church  corporation 
a  reasonable  time  within  which  to  bring  an  action  on  the  bond,  to  have  tried 
and  determined  the  questions  whether  the  suivties  on  the  bond  had  been  dis- 
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own  behalf.  It  has  been  held  in  Missouri  that  where  a  bond  condi- 
tioned to  indemnify  the  owner  against  liens  for  materials  furnished, 
and  to  pay  all  damages  that  may  arise  by  reason  of  the  contractor's 
failure  to  comply  with  his  contract  in  respect  to  the  work,  is  exe- 
cuted by  the  contractor  and  one  who  afterwards  furnished  ma- 
terials, such  material  man  is  not  estopped  from  suing  to  enforce  his 
lien  for  the  materials  furnished,  but  the  owner  may  set  up  as  a 
counterclaim  the  damage  which  he  has  sustained  by  breach  of  the 
conditions  of  the  bond."* 

Action  on  Contractor's  Bond. 

§  754.  In  an  action  on  a  contractor's  bond,  it  is  immaterial  what 
interest  the  nominal  obligee  has,  or  that  he  has  or  has  not  any  in- 
terest, in  the  land  on  which  the  building  is  to  be  constructed,  if 
he  be  the  person  who,  be  owner,  has  contracted  to  have  the  building 
constructed;  ^^^  and  it  is  held  in  Washington  that  a  right  of  action 
on  such  a  bond,  conditioned  for  the  payment  of  all  laborers  and  ma- 
terial men,  is  assignable.^®*  Under  a  statute  providing  that  if  the 
contractor  for  any  work  or  materials  for  which  a  lien  might  accrue 
enters  into  a  bond  for  the  use  of  all  persons  who  may  do  work  or 
furnish  materials  pursuant  to  such  contract,  and  files  anJ  gives  no- 
tice thereof,  no  lien  shall  attach,  a  subcontractor  may  bring  an  ac- 
tion on  a  bond  so  executed,  filed,  and  published,  without  taking  the 
steps  necessary,  under  the  statute,  for  securing  a  lieu  in  his  own 
favor  on  the  property.*®'  Leave  of  court  need  not  be  obtained  in 
order  to  sue  the  sureties  on  a  contractor's  bond.*®*  In  a  recent  Min- 
nesota case  it  appeared  that  the  plaintiffs  contracted  to  er.vt  a 
building,  and  executed  the  bond  provided  by  statute,  protecting  the 

charged,  as  contended  by  him,  and,  if  not,  to  what  extent  they  were  liable  for 
the  defaults  of  their  principals,  tlie  contractors.  If  it  should  be  determined 
that  the  sureties  had  been  discharged,  then  the  Hen  could  be  enforced;  but  if  It 
should  be  determined  otherwise,  and  there  should  be  a  recovery  on  the  bond, 
that  Judgment  might  be  made  a  set-off  to  the  lien  of  the  complainant. 

2  80  Deitz  V.  Leete,  28  Mo.  App.  540,  following  Hartman  v.  Berry,  5C  Mo.  487. 

2B1  Steffes  V.  Lemke,  41  N.  AV.  302,  40  Minn.  27. 

28  2  Gilmore  v.  Westerman  (Wash.)  43  Pac.  345. 

288  Bohn  V.  McCarthy,  11  N.  W.  127,  29  Minn.  23. 

2«i  Reilly  v.  Poerschke,  36  N.  Y.  Supp.  1111, 14  Misc.  Rep.  4G6. 
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owner  from  mechanics'  liens.  Afterwards  they  sublet  part  of  the 
contract,  taking  from  the  subcontractor  a  like  bond,  with  sureties, 
conditioned  that  the  subcontractor  should  pay  all  just  claims  for 
all  work  done  and  to  be  done  by  him,  and  for  all  materials  furnished 
or  to  be  furnished  on  his  contract,  and  in  the  execution  of  it,  in 
which  bond  the  principal  and  sureties  were  bound  unto  plaintiffs, 
"for  the  use  of  all  persons  who  may  do  work  or  furnish  materials 
pursuant"  to  the  subcontract.  The  subcontractor  failed  to  pay  for 
materials,  and  plaintiffs  were  by  law  compelled  so  to  do.  It  was 
held  that  a  cause  of  action  at  once  accrued  in  favor  of  plaintiffs  on 
the  subcontractor's  bond.***^  An  owner  to  whom  a  contractor  has 
given  a  bond  to  secure  him  from  liens  on  the  premises  for  labor  or 
materials,  conditioned  that  the  contractor  should  pay  all  just  claims 
for  labor  and  materials  as  they  should  become  due,  cannot  recover 
on  the  bond  upon  a  payment  by  him  of  a  debt  of  the  contractor  for 
material,  unless  such  payment  was  necessary  for  the  protection  of 
his  property  from' a  lien;  since  otherwise  the  payment  would  be 
voluntary.^*'  So,  too,  where  contractors  and  their  sureties  give  a 
bond  conditioned  that  the  contractors  should  turn  over  the  building 
to  the  owner  "free  from  liens  for  labor  or  materials,"  it  is  eiTor,  in 
an  action  thereon,  to  instruct  the  jury  that  the  owner's  damages 
should  b6  assessed  at  the  amount  expended  by  him  "in  the  pay- 
ment and  discharge  of  obligations  which  had  been  incurred  by  the 
contractors,"  and  for  which  the  persons  "performing  the  work  or 
furnishing  the  materials  would  be  entitled  to  a  lien,"  for  the  reason 
that  payments  to  those  who  had  not  filed  lien  claims  must  be  con- 
sidered voluntary.'*^ 

§  755.  Where  the  owner  of  premises  pays  judgments  establish- 
ing mechanics'  liens,  which  are  conclusive  on  the  contractor  and  the 
sureties  on  a  bond  given  by  him  to  protect  the  owner  against  me- 
chanics' liens,  he  is  entitled  to  recover  intei^st  on  such  payments  in 
an  action  on  the  bond.^®*  Where  the  contractor  gives  bond  to  in- 
demnify the  owner  against  any  counsel  fees  which  might  be  incurred 
in  defending  against  lien  claims  of  subcontractors,  and  the  owner  re- 

285  Cassan  v.  MaxweU,  40  N.  W.  357,  39  Minn.  391. 
2»«  Price  V.  Doyle,  26  N.  W.  14,  34  Minn.  400. 
2«T  Bell  V.  Paul,  52  N.  W.  1110,  35  Neb.  240. 
28S  McFall  V.  Dempsey,  43  Mo.  App.  369. 
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fuses  to  allow  payment  to  a  aubeontraotor,  and  advises  thi^  con- 
tractor to  contt  Ht  the  subcontractor's  lien,  the  owner  cannot  recover 
on  the  bond  for  counsel  fees  paid  on  his  behalf  in  the  litigation  in 
regard  to  such  lien,  the  contractor  having  paid  his  own  counsel  fees 
in  such  litigation.^*'  In  an  action  upon  a  contractor's  bond  condi- 
tioned for  the  perfoimance  of  the  contract,  and  the  protection  of  the 
proi)erty  from  mechanics'  liens,  where  the  breach  alleged  is  the  neg- 
lect to  pay  off  certain  mechanics'  liens,  an  answer  alleging  that 
defendants  were  unable  to  pay  the  mechanics  because  plaintiffs  fail- 
ed to  lend  them  monoy  as  agreed,  without  showing  the  terms  of  the 
agreed  loan  or  the  damage  sustained  by  defendants  from  losing  it, 
is  bad.^'^  But  in  such  an  action  an  answer  denying  that  the  liens 
were  duly  defended  by  the  owner,  and  that  the  sureties  had  knowledge 
of  the  suit  as  alleged  in  the  complaint,  presents  material  issues  for 
the  determination  of  the  court.^®^  Where  the  defendant,  surety  on  a 
contractor's  bond  to  protect  property  against  liens,  has  defended  an 
action  brought  to  enforce  the  mechanics-  liens,  without  questioning 
the  identity  of  the  land,  it  is  too  late,  after  verdict  in  the  action  on 
the  bond,  to  raise,  on  motion  for  new  trial,  the  defense  that  the 
evidence  fails  to  show  that  the  land  on  which  the  liens  were  filed 
is  the  same  as  that  on  which  the  building  mentioned  in  the  bond  was 
built.=^2 

Division  VI.     Discharge  by  Filing  Owner's  Bond. 

When  Bond  may  be  Filed. 

§  756.  In  some  states  the  owner  of  land  may  obtain  a  release  of 
mechanics'  liens  thereon  by  giving  bond  conditioned  for  the  pay- 
ment of  such  liens.  But  a  statute  allowing  '^any  person,  having 
any  interest  in  property  upon  which  a  lien  has  been  claimed,"  to 
release  his  interest  before  final  judgment,  etc.,  by  giving  bond,  does 
not  apply  to  the  mere  interest  of  a  former  owner,  arising  from  his 
having  conveyed  away  the  premises,  with  a  warranty  against  in- 

2 so  iioyt  V.  Greene,  33  Mo.  App.  205. 

2  00  Foster  v.  Gaston,  23  N.  E.  1092, 123  Ind.  96. 

201  Ernst  v.  Gummings,  55  Cal.  179. 

^»2  Foster  v.  Gaston,  23  N.  B.  1092,  123  Ind.  9fl. 
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cumbrances."^  Nor  is  a  bond  sufficient  under  saoh  statute  if  it  is 
executed  by  one  baying  no  interest  in  the  land  at  the  request  of  the 
owner.^"*  Under  a  statute  providing  that  the  lien  may  be  dis- 
charged by  the  owner  of  the  premises,  person  or  persons,  against 
whom  the  claim  is  filed,  executing  a  bond  to  the  clerk,  a  bond  ex- 
ecuted by  the  contractor  as  principal,  without  the  owner  of  the 
property  uniting  therein,  is  sufficient  to  discharge  a  lien  filed  by  a 
material  man.^*"  It  was  formerly  held  in  Pennsylvania  that  a  me- 
chanic's  lien  could  not  be  discharged  by  bond  after  a  scire  facias 
had  been  issued  to  foreclose  it;  ^®^  but  the  later  decisions  hold  that 
the  defendant  may  file  bond,  and  thus  release  a  lien,  at  any  time 
before  issuance  of  a  writ  of  levari  facias  in  the  foreclosure  proceed- 
ings.**' In  New  York  the  omission  of  a  seal  from  a  bond  given  to 
obtain  discharge  of  a  mechanic's  lien,  otherwise  conforming  to  the 
statute,  is  remedied  by  the  court's  having  approved  the  bond,  and 
the  lien  is  discharged  on  filing  it.^"* 

EfTect  of  Bond. 

§  757.  A  bond  given  by  the  owner  of  buildings  on  which  a  notice 
of  lien  for  materials  has  been  filed,  conditioned  for  the  payment  of 
any  judgment  that  may  be  rendered  against  the  property,  takes  the 
place  of  the  property,  and  discharges  and  becomes  the  subject  of  the 
lien.^**  When  the  bond  is  given  pending  suit  to  foreclose  the  lien, 
the  defendant  who  gave  it  is  not  thereby  relieved  from  the  necessity 
of  filing  an  affidavit  of  defense;  ^^^  and,  if  final  judgment  is  rendered 
against  such  defendant  for  want  of  an  affidavit  of  defense,  such 

•208  Glendon  Go.  v.  Townsend,  120  Mass.  346. 

2S4  Landers  v.  Adams.  43  N.  E.  110.  165  Mass.  415. 

2»6  New  York  Lumber  &  Wood-Working  Co.  v.  Seventy-Third  St.  BWg.  Co., 
3  N.  Y.  Supp.  aTT,  15  Daly,  133;  Leli^er  v.  Hay,  39  Phlla.  362. 

2B8  Hood  y.  Association,  9  Pliila.  1(^3;  Maulsbury  v.  Simpson,  11  Phila.  196, 
33  Leg.  Int.  108. 

2»T  Day  V.  Garrett,  12  Phila.  265;  Williams  v.  Brown,  18  Phila.  311;  Leiper 
V.  Hay,  19  Phila.  362. 

2»8  Whitney  v.  Coleman.  9  Daly  (N.  Y.)  238. 

2»»  Morton  v.  Tucker,  40  N.  K.  3,  145  N.  Y.  244,  reversing  Morton  v.  O'Keefe, 
31  N.  Y.  Supp.  446,  10  Misc.  Rep.  53S. 

«oo  WilUams  v.  Brown,  18  Phila.  (Pa.)  311. 
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judgment  ought  not  to  be  opened  on  the  application  of  a  surety  on 
the  bond."®^  In  such  case,  however,  the  judgment  should  be  merely 
a  personal  one,  the  lien  being  extinguished  by  the  bond.*®* 

Action  on  Bond. 

§  758.  The  question  of  the  proper  procedure  in  suing  on  a  bond 
given  to  discharge  a  mechanic's  lien  has  been  much  discussed  in 
New  York.  It  has  been  contended,  on  the  one  hand,  that  the  sure- 
ties on  the  bond,  not  being  primarily  liable  for  the  lien  debt,  can- 
not be  charged  upon  the  bond  until  the  obligees  have  exhausted 
their  remedy  by  action  against  the  owner,  and  have  recovered  a 
judgment  of  lien  foreclosure  in  form  against  the  property.  On  the 
other  hand,  it  was  argued  that  an  action  at  law  could  be  main- 
tained upon  the  bond  without  first  resorting  to  an  action  to  estab- 
lish the  lien.  Upon  these  questions  the  lower  courts  of  that  state 
have  differed.'®^  There  are  objections  to  either  view.  After  a  lien 
has  been  discharged  by  filing  bond,  it  may  be  difficult  to  obtain  a 
judgment  against  the  premises,  for  the  owner  may  interpose  the 
order  discharging  and  vacating  the  lien  in  order  to  defeat  the  re- 
coveiy  of  such  a  judgment.  And  an  action  at  law  could  not  well 
be  maintained  upon  the  bond  until  the  Tien  had  been  established,  for 
the  reason  that  the  right  to  a  lien  might  depend  upon  questions  in- 
volving the  rights  and  equities  of  other  persons  who  could  not  prop- 
erly be  made  parties  to  an  action  at  law  upon  the  bond.  This  ques- 
tion of  procedure,  so  far  as  New  York  is  concerned,  has  been,  how- 
ever, settled  by  a  recent  decision  of  the  court  of  appeals  of  that 
state,  in  which  it  is  held  that  neither  of  the  courses  above  men- 
tioned is  correct,  but  that  the  pi'oper  practice  is  by  a  suit  in  equity 

301  Swartz  V.  Kirkpatrlck,  8  Phlla.  (Fa.)  47. 

302  Phillips  V.  Gilbert,  101  U.  S.  721. 

30  3  Sheffield  v.  Early  (Sup.)  25  N.  Y.  Supp.  1098;  Lawson  v.  Rellly,  13  Qv. 
Proc.  R.  290;  Scherrer  v.  Music  HaU  Co.  (Com.  PL)  18  N.  Y.  Supp.  459;  Highton 
V.  Dessau  (Com.  PL)  19  N.  Y.  Supp.  395;  Brandt  v.  Radley  (Sup.)  23  N.  Y. 
Supp.  277;  Helnleln  v.  Murphy  (City  Ct.  Brook.)  22  N.  Y.  Supp.  713;  Kruger  v. 
Braender,  23  N.  Y.  Supp.  324,  3  Misc.  Rep.  275;  Garland  v.  Van  Rensselaer, 
24  N.  Y.  Supp.  781,  71  Hun,  2;  Cunningham  v.  Doyle,  25  N.  Y.  Supp.  476,  5 
Hlsc.  Rep.  219;  Copley  v.  Hay  (Com.  PL)  12  N.  Y.  Supp.  277;  Bulkley  v.  Moses 
(City  Ct.  Brook.)  23  N.  Y.  Supp.  125. 
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in  which  the  sureties  on  the  bond  and  all  other  interested  x)erBons 
arejnade  parties,  and  in  which  the  complaint,  after  the  allegations 
usual  in  mechanic's  lien  foreclosures,  alleges  the  giving  of  the  bond, 
and  consequent  discharging  of  the  lien  so  far  as  the  realty  is  con- 
cerned, and,  instead  of  asking  judgment  for  a  sale  of  the  property, 
demands  relief  against  the  obligors  in  the  bond  for  the  amount  that 
may  be  determined  to  be  payable  upon  the  lien  debt."®*  If  such  a 
complaint,  after  correctly  alleging  all  the  neces.sary  facts,  erroneous- 
ly prays  for*  foreclosure  and  sale,  the  proper  judgment  may,  never- 
theless, be  rendered  thereon.^®* 

In  Pennsylvania  it  was  once  held  that,  where  a  mechanic's  lien 
was  discharged  by  bond,  scire  facias  would  no  longer  lie,  the  proper 
remedy  being  an  action  on  the  bond;  *®®  but  a  later  statute  restored 
the  remedy  by  scire  facias.^°^  Where  the  bond  is  given  pending 
suit  to  foreclose,  no  judgment  against  the  sureties  can  be  rendered 
in  such  suit;  the  proj^er  remedy  of  the  mechanic  against  the  surety 
being  an  action  at  law  upon  the  bond.'®*  In  an  action  on  the  bond, 
a  judgment  in  assumpsit  on  the  lien  debt  is  not  evidence  of  the 
surety's  liability,  since  a  judgment  of  that  kind  is  not  proof  of  the 
existence  of  a  mechanic's  lien.'®' 

304  Moi-ton  V.  Tucker,  40  N.  E.  3,  145  N.  T.  244,  reversing  Morton  v.  O'Keefe, 
ni  N.  Y.  Supp.  446,  10  I^Iisc.  Kep.  538. 

30  6  HaU  Terra  Cotta  Co.  v.  Doyle,  30  N.  E.  1010,  133  N.  Y.  603. 

306  Seipel  v.  Wierman,  8  Phila.  (Pa.)  26;  HofTmann  v.  Haines,  Id.  248. 

3  07  Henson  v.  Stewart,  1  Wkly.  Notes  Cas.  4;  McGonigle  v.  McDonough,  Id. 
415. 

sosPhlUlpe  V.  Glll)ert,  101  U.  S.  721. 

800  PhlUlps  V.  Cobum,  2  MacArthur,  409. 
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Division  I.     Origin  and  Nature  of  the  Lien. 

Origin. 

§  759.  Mechanics'  liens  on  personal  property  are  of  more  ancient 
origin  than  similar  liens  on  realty.  They  are  not  dependent  on 
statute,  although  of  late  years  statutory  declarations  in  regard  to 
such  liens  have  become  rather  frequent.^  It  is  a  general  rule  of  the 
common  law  that  every  bailee  for  hire,  who  by  his  labiM^  and  skill 
has  imparted  an  additional  value  to  the  goods  of  another,  has  a  lien, 
at  his  election,  upon  the  property,  for  his  reasonable  charges  in  re- 
lation to  it,  so  long  as  he  retains  the  same  in  his  custody.*  And 
the  same  rule  is  in  force  under  the  civil  law.^  This  posyessory  lien 
of  mechanics  originated  in  usage  or  custom,  at  first  being  estab- 
lished by  evidence  of  the  existence  of  the  usage  in  particular  trades, 
and  afterwards  being  taken  notice  of  as  established  customary  law. 
It  now  extends  to  all  artisans.*  This  lien  has  been  judicially  de- 
fined as  a  right  in  one  man  to  retain  that  which  is  in  his  possession 
belonging  to  another  till  certain  demands  of  him,  the  person  in  pos- 
session, are  satisfied.'*  The  lien  exists  whether  the  work  for  which 
it  is  claimed  was  done  under  an  express  agreement  to  pay  a  cer- 
tain sum  therefor  or  under  an  implied  contract  to  pay  a  reasonable 
compensation.*  Mechanics'  liens  on  chattels,  like  mechanics'  liens 
on  land,  are  dependent  upon  contract,  either  express  or  implied,  and, 

1  In  Texas  such  n  decln ration  is  contained  in  the  constitution.  Campbell 
v.  Fleids,  35  Tex.  751. 

2  Chase  v.  Westmoi-e,  6  Maule  &  i;?.  180;  Bleaden  v.  Hancock,  4  Car.  &  P. 
152;  Ex  parte  Deeze,  1  Atlc.  228;  Wilson  v.  Martin,  40  N.  H.  88;  Towle  v. 
Baymond,  58  N.  H.  04;  Hanna  v.  Phelps,  7  Ind.  21;  M'Intyre  y.  Carver,  2 
Watts  &  S.  (Pa.)  392;   Hensel  v.  Noble,  d5  Pa.  St.  346;   Morgan  v.  Congdon, 

4  N.  Y.  552;  Grinnell  v.  Cook.  3  Hill  (N.  Y.)  491. 

8  BeUeau  y.  Pitou,  13  Quebec  Law  R.  337;  Gayarre  v.  Tnnnard,  9  La.  Ann. 
2^. 

*  The  B.  F.  Woolsey,  7  Fed.  110. 

8  Hammonds  v.  Barclay;  2  East,  235. 

«  Hensel  y.  Noble,  i)5  Pa.  St.  345;  Mathias  y.  Sellers,  86  Pa.  St.  486;  Town- 
send  y.  Newell,  14  Pick.  (Mass.)  332;  Morgan  y.  Congdon,  4  N.  Y.  552;  Bur- 
diet  V.  Murray,  3  Vt.  302;  Buggies  y.  Walker,  34  Vt.  468;  Chase  y.  Westmora, 

5  Maule  &  S.  180. 
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also  like  them,  are  created,  not  by  contract,  but  by  operation  of  law. 
But  statutes  creating  mechanics'  liens  on  land  do  not  affect  chattels.^ 

Qeneral  Nature  of  the  Lien. 

§  760.  A  mechanic's  lien  on  chattels  is  a  simple  right  of  retainer, 
and  not  an  interest  in  the  property,*  though  it  is  sometimes  spoken 
of  as  a  qualified  ownership  in  the  nature  of  a  pledge."  Such  a  lieu 
does  not  give  the  lienor  any  right  to  prevent  the  owner  from  exam- 
ining the  proi)erty  in  order  to  see  how  the  work  has  been  done  be- 
fore he  pays  for  it.^®  Nor  does  it  give  the  lienor  any  right  to  part 
with  the  possession.**  If  the  property  is  taken  from  the  lienor  by 
a  third  peraon,  the  lienor  may  bring  trespass  against  such  third  per- 
son," or  the  owner  may  replevy  from  him,*'  or  sue  him  in  trover.** 

Necessity  of  Possession  at  Common  Lia'w. 

§  761.  Possession  in  the  lienor  is  essential  to  the  existence  of  an 
artisan's  lien  on  chattels  at  common  law,***  and  such  possession  must 
be  exclusive.**    For  this  reason  it  has  been  held  that  where  the 

7  Vendome  Turkish  Bath  Co.  v.  Schettler,  27  Pac.  7G,  2  Wash.  St  457; 
Hacussler  v.  Glass  Co.,  52  Mo.  452. 

«  Moulton  V.  Greene,  10  R.  I.  330;  Lovett  v.  Brown,  40  N.  H.  511;  Terrell 
V.  The  B.  F.  Woolsey,  4  Fed.  558. 

»  Jacobs  V.  Knapp,  50  N.  H.  7G;   Hamilton  v.  Buck,  36  Me.  536. 

10  Lord  Brougham  v.  Cauvin,  37  Law  J.  Ch.  C91;  Hughes  v.  Lenny,  5  Mees. 
&  W.  187. 

11  Terrell  v.  The  B.  F.  Woolsey,  4  Fed.  558. 

12  Burdlct  V.  Murray,  3  Vt.  302. 

13  Bodlne  v.  Simmons,  38  Mich.  682. 
1*  Gallaher  v.  Cohen,  1  Brown  (Pa.)  43. 
16  Leg  V.  Evans,  6  Mees.  &  W.  36;   Ex  parte  Bland,  2  Rose,  91;  The  Sclo, 

L.  R.  1  Adm.  &  Eec.  355;  Galium  v.  Ferrier,  1  Wils.  &  S.  399;  Wenz  v.  Mc- 
Bride,  30  Pac.  1105,  20  Colo.  195;  Wright  v.  Terry,  2  South.  6,  23  Fla.  170; 
Quillian  v.  Railroad  Co.,  52  Ga.  374;  Nevan  v.  Roup,  8  Iowa,  207;  Oakes  v. 
Moore,  24  Me.  214;  Miller  v.  Marston,  35  Me.  153;  Oliver  v.  Woodman,  66 
Me.  56;  Underwood  v.  Birdsell,  9  Pac.  922,  6  Mont.  142;  Stillings  v.  Gibson, 
G3  N.  H.  1;  Jordan  v.  James,  5  Ohio,  88;  McDearmid  v.  Foster,  12  Pac.  813, 
14  Or.  417;  M'Intyre  v.  Carver,  2  Watts  &  S.  (Pa.)  392;  Rodgers  v.  Grothe. 
58  Pa.  St.  414;  Moulton  v.  Greene,  10  R.  I.  330;  The  Marion,  Fed.  Cas.  No. 
9,087,  1  Story,  68. 
le  Miller  v.  Marston,  35  Me.  153;  Wright  v.  Terry,  2  South.  6,  23  Fla.  170. 
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trainer  of  a  race  horse  has  not  the  right  of  exclusive  possession, 
but  the  owner  continues  to  exercise  some  control  over  the  animal, 
no  lien  for  the  training  arises."  A  manufacturer  of  brick  made  and 
burnt  on  the  land  of  another,  but  of  which  the  manufacturer  has  no 
lease,  and  no  other  interest  than  a  right  to  enter  and  make  the  brick, 
has  no  such  jKXSsession  of  the  brick  as  to  give  him  a  lien  thereon 
for  his  labor; "  and  one  with  whom  the  owner  of  timber  contracts 
for  its  cutting  and  delivery  in  his  mill  pond  has  no  su jh  possession 
of  the  logs  as  will  give  him  a  common-law  lien  thereon.*"  But  where 
a  ship  is  in  the  yard  of  a  shipwright  for  repairs,  the  fact  that  the 
owner  or  some  of  the  crew  sleep  on  board  the  vessel  while  the  re- 
pairing is  done  does  not  deprive  the  shipwright  of  the  exclusive 
possession  of  the  ship.*^  A  lien  for  work  cannot  be  founded  on 
possession  ill^ally  obtained,^*  as  where  a  bailee  for  hire  turns  over 
the  possession  to  men  who  have  worked  for  him;**  and  manu- 
facturers cannot  lawfully  set  up  a  lien  for  labor  perfonned  upon 
articles  tortiously  converted  to  their  own  use.*' 

Possession  Necessary  under  Statutes. 

§  762.  It  is  doubtless  competent  for  the  legislature  to  provide 
for  security  by  way  of  a  lien  in  behalf  of  a  laborer,  and  also  to  pro- 
vide a  remedy  for  the  enforcement  of  such  lien  by  attachment  in 
cases  where  the  possession  of  the  property  upon  which  the  labor 
is  performed  is  not  retained  by  the  person  performing  such  labor;  ** 
but,  as  a  general  rule,  statutes  creating  or  declaring  liens  on  per- 
sonal property  require  possession  whenever,  in  the  nature  of  the 
case,  such  possession  can  be  had  consistently  with  the  nature  of  the 

17  Forth  V.  Simpson,  13  Q.  B.  680;   Malone  v.  Ivey,  16  Vict.  Law  R.  102. 

IS  King  V.  Canal  Co.,  11  Gusb.  (Mass.)  231.  A  person  employed  to  burn 
brick  in  tbe  employer's  kilns  bas  not  such  possession  of  tbe  brick  as  to  entitle 
bim  to  a  lien  tbereon  for  bis  labor.    Wenz  v.  McBride,  36  P.  1105,  20  Colo.  105. 

i»  Fitzgerald  v.  Elliott,  20  Atl.  346,  162  Pa.  St.  118. 

«o  Tbe  Two  Marys,  10  Fed.  010;  Tbe  B.  F.  Woolsey,  7  Fed.  111. 

>i  Hoffman  v.  Bartbelmess,  63  Qa.  750;  Wrigbt  v.  Terry,  2  South.  6,  23 
Fla.  170. 

««  Wrigbt  V.  Terry,  2  Soutb.  6,  23  Fla.  170. 

38  Hotcbkiss  V.  Hunt,  40  Me.  213. 

s«  Sbaw  V.  Bradley,  26  N.  W.  331,  50  Micb.  204. 
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property  and  the  work  to  be  done  upon  it  Thus,  under  the  Colo- 
rado statute  giving  any  peraon  who  shall  bestow  labor  on  any  per- 
sonal property  a  lien  thereon,  posseission  of  tiie  article  is  essential 
to  the  retention  of  the  lien,  as  such  act  is  merely  declaratory  of  the 
common  law;  ^^  and  the  Louisiana  Code  gives  workmen  and  artisans 
liens  for  the  price  of  their  labor  on  movables  which  they  have  re- 
paired or  made,  if  the  articles  raiiain  in  their  possession.*®  Under 
the  Georgia  statute  a  mechanic's  lien  for  work  done  and  materials 
furnished  in  manufacturing  a  particular  article  is  good  as  against 
the  parties  to  whom  it  was  delivered  and  a  purchaser  from  them 
with  notice  of  the  lien,  but  not  against  a  purchaser  without  notice.*^ 
To  support  a  lien  under  the  Oregon  laborer's  lien  act,  there  must 
be  possession.  If  the  owner  of  a  wheat  crop  on  his  own  land  em- 
ploys a  laborer  to  cut  and  stack  it  on  the  premises,  there  is  no  lien.=* 
And  under  the  Montana  herder's  lien  law,  persons  employed  by  an 
agent  by  the  mouth  to  drive  cattle  have  no  lien,  since  their  posses- 
sion is  merely  that  of  the  agent  who  employed  them.**  It  has  heen 
held  that  the  purpose  of  the  New  Jersey  act  giving  a  lien  on  "fixed 
machinery"  is  to  afford  meehauics  a  lien  on  machinery  of  which  they 
could  not  have  such  possession  as  would  give  them  a  lien  by  the 
common  law;  hence,  where  machinery  is  of  such  a  character  that  the 
common-law  Hen  may  be  had  upon  it,  doubts  should  not  be  so  re- 
solved as  to  hold  it  also  liable  to  the  statutory  lien.'* 

Assigrnability. 

§  763.  In  England  and  in  some  of  the  United  States  a  mechanic's 
lien  on  chattds  is  held  to  be  a  personal  right,  and  therefore  not 
assignable.*^  It  follows  that  the  lien  is  not  attachable,**  and  also 
that  a  wrongdoer  cannot  set  up  the  lien  which  a  bailee  has  for  the 

23  Wenz  V.  McBride,  36  Pac.  1105,  20  Ck)lo.  195. 
2«  Gayarre  v.  Tunnard,  9  La.  Ann.  254. 
2  7  Rose  V.  Gray,  40  Ga.  156. 

28  McDearmld  v.  Foster,  12  Pac.  813,  14  Or.  417. 

29  Underwood  v.  BirdseU,  9  Pac.  922,  6  Mont.  142. 
«o  Griggs  V.  Stone,  18  Atl.  1094,  51  N.  J.  Law,  549. 

31  Lovett  V.  Brown,  40  N.  H.  511;  Bradley  v.  Spofford,  23  N.  H.  444;  Bug- 
gies V.  Walker,  34  Vt.  468;  Leg  v.  Evans,  6  Meee.  &  W.  36. 

32  jjeg  V.  Evans,  6  Mees.  &  W.  36;  Lovett  v.  Brown,  40  N.  H.  611. 

(796^ 


Ch.  18)  artisans'  liens  on  chattei^.  §  764 

price  of  labor  done  on  the  goods  of  another,  to  defeat  the  action 
of  the  owner.^^  In  other  states,  however,  it  has  been  held  that  the 
holder  of  a  possessory  lien  can  transfer  the  lien  with  the  pis^es- 
'sion  as  other  valuable  rights  may  be  assigned.**  A  statute  giving 
the  lienor  the  right  to  sell  the  property  at  auction  in  order  to  enforce 
his  lien  renders  the  right  so  far  impersonal  that  under  it  a  sale  not 
at  auction,  though  insufficient  to  pass  title,  will  transfer  the  lien 
to  the  purchaser."^  Under  such  a  statute  it  has  been  held  that  a 
groom  who  is  employed  to  take  charge  of  a  horse,  and  who  has  the 
horse  shod,  and  pays  therefor,  the  shoeing  being  necessary,  is  sub- 
rogated to  the  farrier's  lien,  since  he  does  not  pay  the  bill  as  a 
mere  volunteer,  but  in  pursuance  to  his  duty  to  his  employer,'*  al- 
though at  common  law  a  liverv  stable  keeper  has  no  lien  for  money 
paid  by  him  to  a  horse  doctor  at  the  request  of  the  owner  for  doc- 
toring the  horse.'^  A  common-law  lien  on  a  ship  to  secure  a  mar- 
itime claim  is  assignable.'* 

What  Chattels  Subject  to  Lien. 

§  7f)4.  Artisans'  possessory  liens  are  not  confined  to  manufac- 
tured articles.  Any  chattel  of  which  manual  possession  can  be 
taken  may  be  the  subject  of  such  a  lien.  Such  liens  have  been  en- 
forced on  horses,^*  hogs,*®  ships,*^  wagons  and  carriages,*'  cloth,*' 

as  Bradley  v.  Spofford,  23  N.  H.  444. 

a*  De  Witt  v.  Prescott,  16  N.  \V.  656,  51  Mich.  298;  Nash  v.  Mosher,  19 
Wend.  (N.  Y.)  431.  And  in  case  of  a  lien  in  favor  of  two  persons  Jointly,  one 
of  them  may  assign  his  interest  to  the  other.  Busfleld  v.  Wheeler,  14  Alien 
(Mass.)  139. 

3  0  Rodgers  v.  GrotUe,  58  Pa.  St.  414. 

«e  Hoover  v.  Epler,  52  Pa.  St.  522. 

3T  Orchard  v.  Rackstraw,  9  Man.,  G.  &  S.  698. 

as  Park  v.  Holl  of  the  Edgar  Baxter,  37  Fed.  219. 

3»  Lord  V.  Jones,  24  Me.  439;  Dan/brth  v.  Pratt,  42  Me.  50:  ITaiTis  v.  Wood- 
ruff, 124  Mass.  205;  Towle  v.  Raymond,  .58  N.  H.  64;  Shields  v.  Dodge,  14 
Lea  (Tenn.)  356;  Forth  v.  Simpson,  13  Q.  B.  680;  Bevan  v.  Waters,  3  Car.  & 
P.  520,  Moody  &  M.  235;   Scarfe  v.  Morgan,  4  Mees.  &  W.  270. 

*o  Shaw  V.  Ferguson,  78  Ind.  547. 

41  Ex  parte  Bland,  2  Rose,  91;   The  Scio,  L.  R.  1  Adm.  Sc  Ece.  3.55;   British 


42  See  note  42  on  following  page.  ^^  See  note  43  on  following  page. 
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fcrain,**  flour,**'  starch,*®  mineral  ore,*^  lumbw,**  and  engines.** 
§  705.  It  seems  that  an  accountant  has  a  lien  on  account  books 
upon  which  he  has  done  work;  ^°  and  under  a  statute  declaring  that, 
when  any  person  shall  intrust  to  any  mechanic,  artisan,  or  trades- 
man materials  to  construct,  alter,  or  repair  any  article  of  value,  or 
any  article  of  value  to  be  altered  or  repaired,  the  mechanic,  artisan, 
or  tradesman  shall  have  a  lien  on  such  articles,  a  civil  engineer,  who 
makes  fleld  notes,  maps,  charts,  and  drawings  for  a  corporation, 
while  employed  by  it,  on  books  and  pax)er8  furnished  by  it  for  that 
purpose,  is  entitled  to  a  lien  thereon,  and  the  possession  thereof 
until  paid  for  his  services. '^^  But  there  can  be  no  lien  on  chattels 
on  which  no  work  was  done.  Thus  a  printer  has  no  lien  upon  stereo- 
type plates  or  types  for  his  charges  for  printing  therefrom,'*  and 

Empire  Shipping  Co.  v.  Somes,  96  E.  C.  L,  353;  Somes  v.  Sliipplng  Co.,  8  H. 
L.  Cas.  338;  Williams  v.  Ailsup,  10  O.  B.  (N.  S.)  417;  Franklin  v.  Hosier,  4 
Barn.  &  Aid.  341;  Woods  v.  Russell,  5  Barn.  &  Aid.  042;  The  Kalorama,  10 
Wall.  204;  The  Marion,  Fed.  Cas.  No.  9,087,  1  Story,  '38;  Town  of  Pelham  v. 
The  B.  F.  Woolsey,  3  Fed.  461;  The  B.  F.  Woolsey^  7  Fed.  110;  The  Two 
Marys,  10  Fed.  010;  Scott  v.  Delahunt,  5  Lans.  (N.  Y.)  372;  65  N.  Y.  128;  Rees 
V.  The  General  Terry,  13  N.  W.  533,  3  Dak.  163.  A  lieu  of  this  kind  on  a  ship 
is,  however,  of  comparatively  rare  occurrence,  liens  on  ships  usually  arising  out 
of  the  provisions  of  maritime  law  or  of  statutes.     See  post,  c.  21. 

*2  Hartley  v.  Hitchcock,  1  Starkie,  408;  Clarke  v.  Fell,  2  Law  J.  (K.  B.)  84 
l^ke  V.  Biggar,  11  IT.  C.  C.  P.  170;    Milbum  v.  Milburn,  4  U.  C.  Q.  B.  179 
White  V.  Smith,  44  N.  J.  Law,  105;   Hammond  v.  Danielsou,  126  Mass.  294 
Nash  v.  Mosher,  10  Wend.  431;   Loss  v.  Fry,  1  City  Ct.  R.  (N.  Y.)  7;  SmaU  v. 
Robinson,  69  Me.  425. 

43  Weldon  v.  Gould,  3  Esp.  268;   White  v.  Gainer,  2  Bing,  23. 

4*  White  V.  Hoyt,  7  Daly  (N.  Y.)  2.M2;  Hogue  v.  Sheriff  of  Lewis  Co.,  1  Wash. 
T.  172. 

46  Ex  parte  Ookenden,  1  Atk.  235;  Chase  v.  Westmore,  5  Maule  &  S.  180. 
4  6  Ruggles  V.  Walker,  34  Vt.  468. 

47  Granby  Mining  &  Smelting  Co.  v.  Turley,  61  Mo.  375. 

48  Palmer  v.  Tucker,  45  Me.  316;  Haughton  v.  Busch.  59  N.  W.  621,  101 
Mich.  267;  Farrington  v.  Meek,  30  Mo.  578;  Pierce  v.  Sweet,  33  Pa.  St.  151; 
Arians  v.  Brickley.  26  N.  W.  188,  65  Wis.  26. 

4»  Denison  v.  Shuler,  11  N.  W.  402,  47  Mich.  598;  Watts  v.  Sweeney,  26  N. 
E.  680,  127  Ind.  116. 

80  Ex  parte  Southall,  12  Jur.  576. 

81  Amazon  Irrigating  Co.  v.  Briesen  (Kan.  App.)  41  Pac.  1116. 

62  Bleaden  v.  Hancock,  4  Car.  &  P.  152;  De  Vinne  v.  Rianhard,  9  Daly  (N.  T.) 
406. 
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a  broker  employed  to  sell  land  has  no  lien  for  his  commission  on  the 
title  papers  delivered  to  him.*^'  It  has  also  been  held  that  a  man  em- 
ployed to  string  telegraph  wires  cannot  obtain  a  common-law  lien 
thereon  by  turning  the  ends  of  the  wires  to  the  ground,  and  refu-sing 
to  allow  connections  to  be  made  with  them.'* 

Fop  What  Services  Given. 

§  766.  The  services  for  which  a  mechanic  may  obtain  a  lien  upoai 
a  chattel  bailed  to  him  are  as  various  as  the  articles  upon  which 
the  lien  may  be  given.  The  general  rule  is  that  any  work  done  di- 
rectly on  the  chattel  so  as  to  increase  its  value  will  give  a  lien.'*^ 
Thus  a  lien  is  given  for  manufacturing  an  article  out  of  raw  ma- 
terials furnished  to  the  maker/®  as  making  boards  out  of  logs;'^ 

58  Arthur  v.  Syl  vster,  105  Pa.  St.  233. 

B*  Bankers'  &  Merchants'  Tel.  Co.  v.  Bankers*  &  ^lerchants'  Tel.  Co.,  27  Fed. 
536. 

55  GrinneU  v.  Cook,  3  llUl  (N.  Y.)  491;  Chase  v.  Westmore,  5  Maule  &  S.  180. 

58  Townsend  v.  Newell,  14  Pick.  (Mass.)  332;  Moore  v.  Hitchcock,  4  ViTend. 
(N.  Y.)  292;  Buggies  v.  Walker,  34  Vt.  468;  Giimey  v.  James,  19  U.  C.  Q.  B. 
156.  The  builder  of  a  vessel  may  have  a  possessory  common-law  lien  thereon. 
Woods  V.  BusseU,  5  Bam.  &  Aid.  942;  Bees  v.  The  General  Terry,  13  N,  W. 
raS.  3  Dak.  163. 

67  Palmer  v.  Tucker,  45  Me.  316;  Mount  v.  WiUlams,  11  Wend.  (N.  Y.)  77; 
Pierce  v.  Sweet,  33  Pa.  St.  151;  Arians  v.  Brickley,  26  N.  W.  188,  65  Wis.  26. 
One  who  cut  and  rafted  logs  under  a  contract,  by  the  terms  of  which  he  is  en- 
titled to  retain  possession  until  paid  for  his  soi*vices,  has  a  common-law  lien 
tliereon.  Haughton  v.  Busch,  59  N.  W.  621,  101  Mich.  267.  It  has  been  held 
in  Arkansas  that  the  superintendent  of  a  sawmill,  who  filed  the  saws  and  occa- 
sionaUy  did  other  work  at  the  mill,  a  watchman,  who  watched  the  mill  at  night, 
cleaned  the  machinery,  and  raised  the  steam  in  the  morning,  and  laborers, 
who  removed  sawdust  and  splints  from  the  mill,  are  not  entitled  to  a  lien  on 
<;ertain  shingles  made  at  the  mill,  under  Mansf.  Dig.  Ark.  §  4425,  providing 
that  '^laborers,  if  unpaid,  shall  have  an  absolute  lien  on  the  product  of  their 
labor  for  such  work  and  labor";  but  the  labor  of  sawyers  who  ran  the  saVv^s, 
of  the  engineer  who  ran  the  engine,  of  persons  who  piled  blocks  into  position  to 
be  made  hito  shingles,  of  one  who  ran  a  machine  for  trimming  the  shingles, 
and  of  another  for  spUtting  the  bolts  to  be  made  into  shingles,  all  contributed 
to  the  completed  article,  and  they  are  entitled  to  a  lien.  Van  Etten  v.  Cook, 
16  S.  W.  477,  54  Ark.  522. 
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also  for  repairing  chattels,***  for  slaughtering  hogs,'*  for  packing 
goods,®°  and  for  printing  cloth.*^  One  who  harvests  and  threshes 
grain  may  claim  a  lien  thereon,  under  a  statute  giving  a  lien  to  any 
one  who  bestows  labor  on  any  article  of  personal  property  at  the 
owner's  request;  •*  and  there  is  a  common-law  lien  for  converting 
wheat  into  flour,***  and  barley  into  malt.®*  Grenerally,  a  laborer  em- 
ployed to  dig  are  has  no  lien  upon  the  ore  dug  by  him  for  his  wages,** 
but  he  may  have  such  a  lien  if  he  has  actual  exclusive  possession  of 
the  ore.**'  A  lien  exists  for  shoeing  a  horse,'"  or  for  doctoring  it,*' 
or  for  training  it  for  a  race.*"  And  a  farmer  to  whom  a  mare  is 
delivered  to  be  covered  by  his  stallion  has  a  lien  on  the  mai«  th«e- 
for."®  A  statute  giving  a  lien  to  every  person  laboring  an  or  as- 
sisting in  manufacturing  timber  into  shingles,  while  the  same  re- 

6»  Gregory  v.  Stryker,  2  Denio  (N.  Y.)  628;  Scott  v.  Delahunt,  (35  N.  Y.  128, 
5  Lans.  372;  The  Marlon,  Fed.  Cas.  No.  9,087,  1  Story,  68;  The  Two  Marys, 
16  Fed.  607;  Ex  parte  Bland,  2  Rose,  91;  Franklin  v.  Hoster,  4  Bam.  &,  Aid. 
341;  Somes  v.  Shipping  Co.,  8  H.  L.  Cas.  338;  Belleau  v.  PItou,  13  Quebec  Iaw 
R.  337. 

Where  a  chattel  has  been  left  with  a  mechanic  to  be  repaired,  and  he  sends 
it  away,  and  has  the  repairs  made  out  of  the  country,  he  has  a  lien  on  the  chat- 
tel when  it  comes  back  to  him,  the  same  as  though  he  had  repaired  It  with  his 
own  hands.    Webber  r.  Cogswell,  2  Huss.  &  C.  47,  affirmed  in  2  Can.  Sup.  Ct  15. 

59  Shaw  V.  Ferguson,  78  Ind.  547. 

00  Hayward  v.  Railway  Co.,  32  U.  C.  Q.  B.  392. 

■ci  Weldon  v.  Gould,  3  Esp.  268. 

-•2  Hogue  V.  Sheriff  of  Lews  Co.,  1  Wash.  T.  172. 

«3  Ex  parte  Ockenden;  1  Atk.  235;  Chase  v.  Westmore,  5  Maule  &  S.  180. 

«4  White  V.  Hoyt,  7  Daly  (N.  Y.)  232;  Hazard  V.  Manning,  8  Hun  (N.  Y.)  613. 

•6  Ritter  v.  Gates,  1  Am.  Law  Reg.  119. 

•«  Granby  Mining  &  Smelting  Co.  v.  Turley,  61  Mo.  375. 

•7  Hoover  v.  Epler,  52  Pa.  St.  522.  In  Canada  it  is  said  to  be  doubtful 
whether  a  farri^  has  a  lien  on  a  horse  for  services.  Nicolls  v.  Duncan,  11  U. 
€.  Q.  B.  332. 

«8  Lord  V.  Jones,  24  Me.  439;  Danforth  v.  Pratt,  42  Me.  50.  But  a  livery 
man  lias  no  lien  for  doctoring  a  horse  where  the  horse  is  not  left  with  him  for 
that  pui*pose,  since  his  possession  is  not  exclusive.  Miller  v.  Marston,  35  Me. 
153. 

•»  Harris  v.  Woodruff,  124  Mass.  205;  Towle  v.  Raymond,  58  N.  H.  64; 
Shields  v.  Dodge,  14  Lea  (Tenn.)  356;  Bevan  v.  Waters,  3  Car.  &  P.  520;  Moody 
4&  M.  235;  Forth  v.  Simpson,  13  Q.  B.  680. 

TO  Scarf e  v.  Morgan,  4  Mees.  &  W.  270. 
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main  at  the  mill,  or  in  the  control  of  the  manufacturer,  allows  a  lien 
on  shingles  made  from  shingle  bolts  on  which  the  work  for  which 
the  lien  \s  claimed  was  performed,  while  the  shingles  are  under  the 
contiH)l  of  the  manufacturer.^*  . 

Work  That  does  not  Create  Lien. 

§  767.  Work  that  does  not  add  to  the  value  of  the  article  cannot 
create  a  mechanic's  lien  on  it.  Thus  there  can  be  no  such  lien  for 
merely  taking  care  of  horses,^*  or  sheep,^^  or  for  th(»  cost  of  keep- 
ing a  chattel.^*  So,  too,  one  who  finds  lost  property,  and  returns  it 
to  the  owner,  has  no  lien  thereon  for  his  trouble  and  exj^ense  in  the 
matter.*"  And  it  has  been  held  that  a  conveyancer  has  no  lien  on 
deeds  delivered  to  him,  "with  and  in  respect  of"  which  he  does  cer- 
tain business  for  the  owner,  where  the  work  does  not  appear  to  have 
been  expended  on  the  deeds  themselves.^®  Where  type  owned. by 
a  manufacturing  corporation,  publishing  semiannually  a  register  of 
merchants'  financial  standing,  remained  in  the  printer's  possession 
undistributed,  alterations  being  made  as  changes  required  for  the 
next  edition,  it  was  held  that  he  could  only  acquire  a  lien  thereon 
by  special  contract,  the  type's  value  not  being  enhanced  by  the  work 
done.^^ 

71  Caiiii)l)eU  v.  Manufacturing  Ck).,  39  Pac.  451,  11  Wash.  204. 

72  GrinneU  v.  Cook,  3  Hill  (N.  Y.)  491.  In  many  states,  however,  a  lien  on 
horses  and  cattle  for  keeping  them  has  been  created  by  statute. 

Tt  Gummings  v.  Harris,  3  Vt.  244. 

74  Somes  V.  Shipping  Co.,  8  H.  L.  Cas.  337;  Bruce  v.  Evei-son,  1  Cababe  & 
E.  18. 

TO  Nicholson  v.  Chapman,  2  H.  Bl.  254. 

7«  Steadman  v.  Hockley,  15  Mees.  &  W.  552. 

7T  De  Vinne  v.  Rlanhard,  9  Daly  (N.  Y.)  40G.  But  in  another  case  in  the 
same  state,  where  printers  had  paper  delivered  to  them  for  printing  a  book, 
and  by  the  time  they  had  used  part  of  It  the  contract  was  broken  by  the  fault 
of  the  other  party,  it  was  held  that  the  printers  had  a  lien  on  all  the  paper,  not 
only  for  the  printing  actually  done,  but  also  for  any  labor  performed  in  prepar- 
ing type,  cuts,  electroplates,  etc.,  for  printing  the  book.  Conrow  v.  Little,  22 
N.  B.  346.  115  N.  Y.  387. 
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Who  can  Acquire  lien. 

§  768.  A  mechanic's  lien  an  chattels  can  be  acquired  only  by  a 
bailee  lawfully  in  possession.  Servants  and  employes  of  the  owner 
have  no  lien,  because  their  .possession  is  that  of  their  master."® 
For  the  same  reason  there  is  no  such  lien  in  favor  of  a  journey- 
man or  day  laborer.^*  A  person  employed  to  cut  wood  under  the 
superintendence  of  the  owner's  agent  has  no  lien  because  he  has 
no  possession."®  So,  too,  in  cutting  and  removing  timber  from  the 
land  of  another,  at  an  agreed  price,  and  for  the  purpose  of  being 
sawed  into  boards,  no  lien,  without  a  special  contract  therefor,  can 
be  acquired.'*  And  the  lien  of  a  bailee  does  not,  as  against  the 
bailor,  extend  to  employ^  of  the  former  for  their  labor.'"  One  who 
buys  a  chattel  in  good  faith  from  one  whom  he  believes  to  be  the 
owner,  and  who  makes  repairs  on  it  while  in  his  possession,  and  be- 
fore he  learns  of  the  true  ownei*ship,  acquires  thereby  no  lien  as 
against  the  true  owner.''  In  Maine,  a  person  who  labors  in  man- 
ufacturing slate  at  a  place  other  than*"in  the  quarry"  has  no  stat- 
ute lien  thereon.'* 

Lien  on  One  Chattel  for  Work  Done  on  Another. 

§  769.  An  artisan's  lien  is  only  a  specific  lien  on  the  identical 
property  upon  which  the  labor  and  materials  are  bestowed.  Thus 
one  tendered  payment  for  repaira  upon  a  carriage  cannot  hold  the 
carriage  for  repairs  unpaid  for  upon  other  carriages  of  the  same 
owner,  the  whole  not  being  as  of  an  entire  lot;  "*  and  a  workman 
has  no  right  to  detain  cloth  for  a  debt  due  for  dressing  or  dyeing 
other  cloth  for  the  same  party."    But  where  there  is  an  entire 

7  8  v^'enz  V.  McBrlde,  36  Pac,  1105,  20  Colo.  195. 
7  9  Mclntyre  v.  Carver,  2  Watts  &  S.  (Pa.)  392. 
so  Callum  v.  Ferrier,  1  Wils.  &  S.  399. 

81  Oakes  v.  Moore,  24  Me.  214. 

82  Wright  V.  Terry,  2  South.  G,  23  Fla.  170;  Landry  v.  Blanchard,  16  La.  Ann. 
173. 

88  Clark  V.  Hale,  34  Conn.  398. 
«*  Union  Slate  Co.  v.  Tllton,  73  Me.  207. 
88  Moulton  V.  Greene,  10  R.  I.  330. 

88  Rose  V.  Hart,  8  Taunt.  499;  Close  v.  Waterhouse,  6  East,  523,  note. 
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contract  for  making  or  repairing  several  articles  for  a  gross  sum 
the  tradesman  ha^i  a  lien  on  any  of  them  in  his  possession  for  the 
whole  amount  due,*^  even  though  the  articles  were  delivered  to  him 
in  different  parcels,  and  at  different  times.'*  Thus  a  printer  em- 
ployed to  print  certain  numbers,  not  consecutive,  of  an  entire  work, 
has  a  lien  upon  the  copies  not  delivered  for  his  balance  due  for 
printing  all  the  numbers,  since  it  is  all  one  entire  work.®'*  And 
work  done  on  a  lot  of  lumber,  part  of  which  has  been  returned  to  the 
owner,  justifies  the  detention  of  the  residue  of  the  lumber  for  the 
entire  debt.*®  A  claim^  of  lien  on  a  horse  for  doctoring  it  gives  no 
right  to  detain  the  harness  and  sleigh  delivered  with  the  horse.*^ 

lien  for  General  Balance. 

§  770.  It  follows  fr<Mn  the  rule  laid  down  in  the  preceding  para- 
graph that  an  artisan  has  usually  no  lien  on  chattels  in  his  posses- 
sion to  secure  a  general  balance  due  him  from  the  owner  of  the  chat- 
tels-**  But  by  the  general  custom  of  the  trade  an  artisan  may  have 
a  lien  for  his  general  balance.**  Thus,  in  1797,  calico  printers  were 
held  by  Lord  Kenyon  to  have  liens  on  goods  printed  by  them  for  their 
general  balance,  it  being  proved  that  such  was  the  general  custom 
of  that  trade.**  And  it  has  also  been  held  that  where  all  the  dyers, 
bleachers,  printers,  etc.,  of  Manchester  and  vicinity  entered  into 

»7  Hensel  v.  Noble,  Uo  Pa.  St.  345. 

«8  Chase  v.  Westmore,  5  Maule  &  S.  180. 

«•  Blake  v.  Nicholson,  3  Maule  &  S.  167. 

•0  McFarland  v.  Wheeler,  26  Wend.  (N.  Y.)  467;  Morgan  v.  Congdon,  4  N. 
Y.  552;  Partridge  v.  Dartmouth  GoUege,  5  N.  U.  286;  Holderman  v.  Mauier, 
3  N.  B.  811, 104  Ind.  118. 

•1  MiUer  v.  Marston,  35  Me.  153. 

•2  Cumpston  v.  Haigh,  2  Bing.  N.  C.  449;  Bennett  v.  Johnson,  2  Chit.  455; 
Ex  parte  Ockenden,  1  Atk.  235;  Lilley  v.  Barnsley,  1  Car.  &  K.  347;  Green 
V.  Farmer,  4  Burrows,  2214;  Brenan  v.  Currint,  Sayer.  224;  Nevan  v.  Roup, 
8  Iowa,  207;  Uonig  v.  Knipe,  25  Mo.  App.  574. 

In  the  case  of  Ex  parte  Beeze,  1  Atk.  228,  it  was  held  that  packers  might 
hold  goods  delivered  to  them  for  packing  until  all  debts  from  the  owners  to 
them  were  paid;  but  this  case  seems  to  have  been  determined  upon  evidence 
that  it  was  usual  for  packers  to  lend  money  to  clothiers,  thus  making  the 
packer  a  sort  of  factor. 

•s  SavlU  V.  Barchard,  4  Esp.  53.      •«  Webb  v.  Fox,  Peake,  Add.  Cas.  167. 
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an  agreement  not  to  receive  goods  except  on  condition  that  they 
should  have  a  lien  thereon  for  their  general  balance,  soch  agreement 
was  valid,  and  was  binding  against  one  who  had  notice  of  it^'  A 
lien  for  general  balance  may  also  be  created  by  special  contract. 
Thus,  in  a  recent  case  in  Pennsylvania,  where  it  appeared  that  a 
dyer  had  for  several  years  dyed  and  finished  clothes  for  a  manufac- 
turing company  as  it  sent  them  to  him,  and  notice  that  he  received 
goods  only  on  condition  that  they  were  subject  to  a  general  lien,  not 
only  for  the  dyeing  and  finishing  thereof,  but  also  for  the  balance  of 
any  former  amount  due,  was  printed  on  most  of  the  slips  on  which 
dyeing  (Mrders  were  written  by  the  company,  on  the  delivery  slips 
signed  by  it  or  its  employes,  and  on  all  bills  and  monthly  statements 
mailed  to  it,  such  condition,  in  the  absence  of  any  denial  that  tht*  no- 
tice was  received  and  read  by  the  company's  officers  and  employ^, 
was  held  to  be  part  of  the  contract  for  dyeing.*" 

Rights  of  Third  Persons. 

§  771.  A  mechanic's  lien,  being  terminable  on  redemption,  gives 
no  fixed  right  of  possession  for  any  particular  period,  and  does  not 
concern  third  persons,  if  not  asserted  by  the  parties."'  A  mechanic 
who  repaire  a  chattel  which  is  subject  to  an  execution  lien  holds  it 
subject  to  such  lien,®*  but  a  simple  contract  creditor  of  the  owner 
cannot  defeat  the  mechanic's  lien  by  attaching  the  chattel  in  the 
hands  of  the  mechanic.®®  It  has  been  held  that  a  vendoi^'s  lien  se- 
cured by  a  duly-recoi*ded  chattel  mortgage  takes  precedence  of  a 
mechanic's  lien  for  repairs  subsequently  done  at  the  purchaser's  re- 
quest.^°®  But,  as  a  general  rule,  where  the  mortgagee  of  chattels 
leaves  the  property  in  possession  of  the  mortgagor,  and  the  property- 
is  of  a  character  that  suggests  use,  and  that  repairs  will  be  needed, 
and  the  mortgagor  takes  it  to  an  artisan  to  be  repaired,  the  com- 
mon-law lien  will  attach  in  favor  of  the  artisan  as  against  the  mort- 

»5  Klrkman  v.  Shawcross,  C  Term  R.  14. 

©0  Firth  V.  HamUl,  31  Atl.  676,  167  Pa.  St,  382. 

•  7  Bodine  v.  Simmons,  38  Micb.  682. 

»9  McCriFaken  v.  Oswellor,  70  Ind.  133. 

•9  Burdlct  v.  Murray,  3  Vt.  30*2. 

100  Denison  v.  Shuler,  11  X.  W.  402,  47  Mich.  59a 
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gagee.^^^  Thus,  in  a  MassachusettB  case,  it  appeared  that  a  hack 
described  as  in  use  at  certain  stables  was  mortgaged,  and  by  the 
terms  of  the  mortgage  the  mortgagor  was  to  retain  possession  and 
use  and  enjoy  the  same  until  default  While  so  in  possession,  the  . 
mortgagor  had  it  repaired,  and  it  was  held  that  the  person  uKikiu:; 
the  repairs  had  a  lien  therefor  as  against  the  mortgagee.^®*  Where 
chattels  are  in  the  possession  of  a  mechanic  who  has  a  lien  on  them 
at  the  time  of  their  sale  by  the  owner,  the  purchaser  takes  title  sub-* 
ject  to  the  lien.^®^  A  statute  making  the  lien  for  labor  or  materials 
furnished  in  repairing  a  threshing  engine  superior  to  mortgage  liens 
prior  in  date,  and  created  after  the  passage  of  the  act,  if  the  lien 
claim  is  filed  within  the  time  prescribed,  is  constitutional.* °* 

Who  may  Create  the  Lien.  # 

§  772.  In  order  to  create  a  mechanic's  lien  upon  a  chattel,  the 
work  must  have  been  done  by  contract  with  the  owner,  or  with 
some  one  authorized  by  him.^"**  Therefore  an  artisan  who  repairs 
a  carriage  under  contract  with  one  in  possession  under  a  contract 
of  purchase  which  is  not  performed,  and  who  knows  the  condition 
of  the  title,  has  no  lien  as  against  the  vendor.*^*    Where  one  who 

101  Kirtley  v.  Morris,  43  Mo.  App.  144;  Loss  v.  Fry,  1  City  Ct.  R.  7;  Ham- 
mond y.  Danielson,  126  Mass.  294.  It  has,  however,  been  held  that  the  mort- 
gagor of  a  buggy,  after  the  conditi6n  of  the  mortgage  is  broken,  cannot  create 
a  lien  thereon  for  repairs  on  such  buggy.  Hampton  v.  Seible,  58  Mo.  App. 
181. 

102  Hammond  y.  Danielson,  126  Mass.  294. 

108  Myers  y.  Uptegrove,  3  How.  Prac.  N.  S.  (N.  Y.)  31G.  The  lien  given  by 
the  Maine  statute  to  one  who  has  labored  in  quarrying  granite,  upon  all 
granite  quan'ied  by  himself  and  his  fellow  workmen,  for  30  days  after  such 
granite  is  cut  and  dressed,  and  as  much  longer  as  it  remains  unsold,  and  not 
shipped  on  board  a  vessel,  will,  if  enforced  by  attachment  within  said  30 
days,  have  precedence  of  all  other  claims,  including  sales  made  within  that 
period.  A  laborer's  attachment,  made  after  that  period  has  expired,  will  pre- 
vail against  prior  claims  only  when  made  before  the  stone  is  sold  or  shipped 
on  board  a  veaeel.    Collins  Granite  Co.  v.  Devereaux,  72  Me.  422. 

io*  Garr  v.  Clements  (S.  D.)  62  N.  W.  040. 

106  Globe  Works  v.  Wright,  106  Mass.  207;  Clark  v.  Hale,  34  Conn.  398. 

106  Small  V.  Robinson,  69  Me.  42.5.  But  if  one  who  has  obtained  goods  by 
fraud  delivers  them  to  an  innocent  artisan  for  work  to  be  done  on  them,  the 
latter*8  lien  is  superior  to  the  right  of  the  defrauded  party  to  rescind  the  con- 
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had  contracted  to  finish  a  machine  employed  a  mechanic,  without 
tlie  knowledge  of  the  owner,  to  perform  the  work,  disclosing  to  him 
the  contract  with  the  owner,  it  was  held  that  such  mechanic  did 
not  acquire  a  lien  in  his  own  right  for  his  labor  upon  the  machine, 
as  against  the  owner,  although  the  owner  knew  that  he  was  per- 
forming the  work  while  it  was  in  progress.**^  A  wheelwright  re- 
pairing a  carriage  upon  the  order  of  the  owner's  servant,  who  has 
no  authority  to  have  su<ch  repairs  made,  has  no  lien,  being  put  upon 
inquiry  as  to  the  servant's  authority.^®*  And  sT  sawyer  who  saws 
logs  into  lumber  for  a  tenant  who  has  cut  the  logs  from  the  de- 
mised premises  without  the  landlord's  knowledge  or  consent  has  no 
lieu  as  against  the  landlord.^^®  But  where  a  wife  allowed  her  hus- 
band to  use  her  wagon,  and  he  took  it  to  a  wheelwright  for  neces- 
sary repaifs,  and  the  wheelwright  made  the  repairs,  and  charged 
them  to  the  husband,  supposing  the  wagon  to  be  his,  it  was  held 
that  he  had  a  lien  therefor  as  against  the  wife,  on  the  theory  that 
the  wife  impliedly  consented  to  the  repairing.^ ^®  In  an  action  to 
recover  the  possession  of  a  number  of  coats,  it  appeared  that  plain- 
tiffs employed  one  G.  to  finish  the  coats,  and  that  G.,  without  their 
knowledge,  employed  defendant  to  make  the  buttonholes  of  a  great- 
er number  of  coats,  including  those  of  plaintiffs.  All  the  coats 
were  delivered  in  one  lot  to  defendant,  who  finished  and  returneJ 
to  G.  all  except  those  of  plaintiffs.  On  these  facts  it  was  held  that 
defendant  was  not  entitled  to  a  lien  on  plaintiffs'  coats  for  the  labor 
bestowed  on  the  coats  returned  to  G.,  since  there  was  no  evidence  to 
show  that  plaintiffs  authorized  G.  to  deliver  the  coats  to  defendant 
for  the  purpose  of  making  the  buttonholes.^^^ 

tract  by  which  he  was  defrauded,  and  to  reclaim  the  goods.    Conrow  v.  Little, 
22  N.  E.  34(3,  115  N.  Y.  387. 
•     107  Holllngsworth  v.  Dow,  19  Pick.  (Mass.)  228. 

10  8  Hiscox  V.  Green w^ood,  4  Esp.  174. 

10  0  Hill  V.  Burgess,  15  S.  B.  963,  37  S.  C.  604. 

110  White  V.  Smith,  44  N.  J.  Law,  105. 

111  Gluckman  v.  Kleiman,  22  N.  Y.  Supp.  549,  3  Misc.  Rep.  97. 
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Division  II.     Waiver  and  TjOSs  of  the  Lien. 

liien  Lost  by  Loss  of  Possession. 

§  773.  Since  possefision  is  essential  to  the  lien,  it  necessarily  fol- 
lows that  the  lien  of  an  artisan  upon  an  article  manufactured  by 
him  is  lost  by  a  voluntary  abandonment  of  the  possession  of  the 
property  and  its  return  to  the  owner.* ^*  The  surrender  of  posses- 
sion may  be  made  as  well  to  the  owner's  agent  as  to  the  owner  him 
self.***  So  a  tradesman  who  delivers  the  goods  to  a  carrier  to  be 
forwarded  to  the  owner  at  the  iatter's  expense  thereby  loses  his  lien 
by  losing  his  possession.***  A  partial  yielding  up  of  possession  is 
sufficient  to  destroy  the  lien.  Thus,  where  a  coach  maker,  who  had 
repaired  a  coach,  and  kept  it  in  his  yard,  allowed  the  owner  to 
take  the  coach  and  use  it  from  time  to  time,  it  was  held  that  he 
had  lost  his  lien  for  the  repairs.****  After  a  lien  has  been  lost  by 
voluntary  surrender  of  the  property  to  the  owner,  such  lien  cannot, 
except  in  case  of  fraud,  and  perhaps  mistake,  be  restored  by  resump- 
tion of  possession.**^  It  has  also  been  held  that  a  mechanic  who 
yields  possession  to  the  sheriff  at  the  suit  of  a  creditor  of  the  own- 
er, without  asserting  his  lien,  loses  such  lien.**' 

112  Sweet  V.  Pym,  1  East,  4;  Hartley  v.  Hitchcock,  1  Starkie,  408;  Bald- 
win V.  Gibbon,  Stuart,  72;  Tucker  v.  Taylor,  53  Ind.  93;  Nevan  v.  Roup,  8 
Iowa,  207;  Brackett  v.  Hayden,  15  Me.  347;  Huckins  v.  Gushing,  3G  Me.  423; 
Morse  v.  Railroad  Co.,  39  Me.  28.');  Danforth  v.  Pratt,  42  Me.  50;  King  v. 
Canal  Co.,  11  Cush.  (Mass.)  231;  Stickaey  v.  Allen,  10  Gray  (Mass.)  352; 
Smith  V.  Greenop,  26  N.  W.  832,  GO  Mich.  61;  The  Charlotte  v.  Hammond, 
9  Mo-  61;  Mochon  v.  Sullivan,  1  Mont.  470;  McFarlaud  v.  Wheeler,  26  Wend. 
(N.  y.)  467;  McDougaU  v.  Crapon,  95  N.  C.  292;  Shrewsbury  v.  The  Two 
Friends,  Fed.  Cas.  No.  12,819,  Bee,  433:  Bailey  v.  Quint,  22  Vt.  474;  Kit- 
terldge  v.  Freeman,  48  Vt.  62;  Smith  v.  Scott,  31  Wis.  420;  Sensenbrenner 
V.  Mathews,  3  N.  W.  599,  48  Wis.  250. 

113  Stickney  v.  Allen,  10  Gray  (Mass.)  352. 

11*  Sweet  V.  Pym,  1  East,  4;  Morse  v.  Railroad  Co.,  39  Me.  285. 
110  Hartley  v.  Hitchcock,  1  Starkie,  408. 

lie  Sensenbrenner  v.  Mathews,  3  N.  W.  599,  48  Wis.  250;   Nevan  v.  Roup. 
8  Iowa,  207;  HarUey  v.  Hitchcock,  1  Starkie,  408. 
iiT  Hurley  y.  Epps,  69  Ga.  611. 
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Exceptions  and  Qualifications. 

§  774.  So  far  at  least  as  third  persons  are  concerned,  a  surrender 
of  possession  to  the  owner  destroys  the  lien,  even  though  it  is  stip- 
ulated between  the  parties  that  the  lien  shall  continue." •  But,  if 
the  owner  obtains  possession  by  a  tort,*^®  or  without  the  lienor's 
consent,^*®  the  lien  is  not  affected.  One  having  a  lien  on  a  lot  of 
lumber  does  not  lose  it  by  allowing  the  owner  to  pile  it  up  on  the 
lienor's  premises,  since  that  is  not  a  surrender  of  possession;**^ 
nor  does  a  tailor  lose  his  lien  on  a  coat  made  by  him  by  pennitting 
his  customer  to  try  it  on  in  his  presence.*-^  And  a  wheelwright 
who  has  repaired  a  wagon,  and  has  allowed  the  owner  to  take  the 
box  of  the  wagon  from  his  shop  to  the  street,  and  then  reused  to 
let  him  move  the  rest  of  the  wagon,  does  not  thereby  waive  his  lien 
on  any  part  of  it ;  the  presumption  being  that  he  allowed  the  owner 
to  begin  taking  the  wagon  thinking  that  he  came  prepared  and  will- 
ing to  pay  in  full  for  the  repairs.^**  It  has  been  held  in  Maine  that 
where  one  contracts  with  the  proprietors  of  land  to  cut  timber  there- 
from, and  deliver  it  at  a  place  appointed,  to  be  sawed  into  boards, 
for  an  agreed  price  per  thousand  feet,  to  be  paid  at  different  times 
after  the  work  should  be  completed,  "said  logs  to  be  holden  to  said 
O.  [the  contractor]  until  all  is  paid,  or  satisfactory  security  given," 
this  is  rather  in  the  nature  of  a  mortgage  than  of  a  lien,  and  the 
claim  of  the  contractor  upon  the  logs  will  not  be  lost  by  his  suffer- 
ing  them  to  go  into  possession  of  the  proprietors  of  the  land,  sub- 
ject to  his  right  to  resume  it  in  case  of  nonpayment  according  to  the 
contract.* ^^  One  having  a  lien  on  grain  which  he  has  harvested  and 
threshed  on  the  owner's  premises  does  not  lose  his  lien  as  against 

118  McFarland  v.  Wheeler,  2G  Wend.  (N.  Y.)  467,  reversing  Wheeler  v.  Mc- 
Farland,  10  Wend.  (N,  Y.)  318.  A  contrary  rule  was  announced  in  De  Witt  v. 
Prescott,  16  N.  W.  656,  51  Mich.  298,  where  the  court  followed  Wheeler  v. 
McFarland,  supra,  without  knowing  apparently  that  that  case  bad  been  re- 
versed. 

110  Ilaughton  v.  Busch,  59  N.  W.  621.  101  Mich.  267. 

120  Partridge  v.  Trustees,  5  N.  H.  286. 

121  Holderman  v.  Manier,  3  N.  E.  811,  104  Ind.  118. 

122  Arguendo  in  Hughes  v.  Lenny,  5  Mees.  St  W.  187. 

12S  Milburn  v.  Mllbum  (Can.)  4  Q.  B.  179.     i»*  Cakes  v.  Moore,  24  Me.  214. 
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one  attaching  the  grain  with  notice,  by  having  left  it  there  In  charge 
of  a  third  person;  ^"  and  delivery  to  a  third  person  generally  does 
not  affect  the  lien  if  such  third  person  retransfers  the  property  to 
the  lienor  before  the  lien  is  sought  to  be  enforced."" 

Agreement  to  Surrender  Possession. 

§  775.  A  binding  agreement,  either  express  or  implied,  to  restore 
possession  to  the  owner  before  paj^ment  waives  the  lien  as  effectually 
as  an  actual  surrender  of  possession."^  Thus  an  agreement  by  a 
clothier  to  dress  what  flannel  should  be  furnished  him  during  the 
year,  and  to  receive  his  pay  quarterly,  is  a  waiver  of  a  lien  on  the 
cloth,  since  the  legal  effect  of  such  an  agreement  is  that  the  flannels 
should  be  delivered  as  fast  as  dressed.*^®  And  a  man  who  contracts 
to  haul  lumber  at  an  agreed  price,  to  be  paid  for  when  the  lumber 
is  sold,  has  no  lien  on  it  at  common  law.^^°  But  it  is  essential  that 
the  agreement  should  be  based  on  a  legal  consideration,^'^  and  there- 
fore a  mere  promise,  without  consideration,  by  one  who  has  a  lien 
on  a  chattel,  that  he  will  send  the  chattel  to  the  owner,  is  not  a 
waiver  of  his  lien.***  It  has  been  held  in  New  York  that  a  maltster 
who  gives  his  receipt  for  barley  to  be  malted,  which  he  agrees  to 
hold  subject  to  the  orders  of  the  owner,  does  not  thereby  waive  his 
lien.*" 

isB  Hogue  V.  Sheriff,  1  Wash.  T.  172.  This  case  was  decided  under  a  statute 
which  was  declaratory  of  the  common  law,  except  that  it  provided  a  remedy 
for  the  enforcement  of  the  lien. 

126  Milbum  V.  Milburn  (Can.)  4  Q.  B.  179.  In  Nash  v.  Mosher,  19  Wend. 
(N.  T.)  431,  It  was  held  that  such  delivery  did  not  destroy  the  lien,  even 
though  the  property  was  not  restored  to  the  mechanic. 

127  Stevens  v.  Faucet,  24  lU.  483;  Danforth  v.  Pratt,  42  Me.  50;  Farrington 
V.  Meek,  30  Mo.  578;  Stoddard  Woolen  Manufactory  v.  Huntley,  8  N.  H.  441; 
Stilllngs  V.  Gibson,  63  N.  H.  1;  Wiles  Ijiundry  Co.  v.  Hahlo,  11  N.  E.  500, 
105  N.  Y.  234;   I^ee  v.  Gould,  47  Pa.  St.  398;   Forth  v.  Simpson,  13  Q.  B.  Div. 

680. 

128  Stoddard  Woolen  Manufactory  v.  Huntley,  8  N.  H.  441« 

129  StiUings  V.  Gibson,  63  N.  H.  1. 

120  Danforth  v.  Pratt,  42  Me.  50. 

121  Clark  V.  Costello,  29  N.  Y.  S.  937,  79  Hun,  588. 

122  Hazard  v.  Manning,  8  Hun,  613. 
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Giving  Credit. 

§  776.  If  the  mechanic  has  agreed  to  do  work  on  a  chattel  on 
credit,  he  can  have  no  lien  on  it  therefor.^'*  This  rule  is  said  to  be 
as  old  as  the  Year  Books.^'*  It  makes  no  difference  whether  the 
credit  was  provided  for  by  antecedent  agreement,^"*  or  is  merely  evi- 
denced by  taking  a  note  after  the  work  is  done.**®  And  an  implied 
agreement  for  credit  is  as  efficacious  a  waiver  as  an  express  one.^*^ 

Tender. 

§  777.  An  unconditional  tender  of  the  amount  due  the  mechanic 
puts  an  end  to  his  lien."®  And  if  the  owner  tenders  him  the  amount 
due,  upon  condition  that  the  property  is  delivered  up  to  him,  the 
tender  cannot  be  called  conditional,  so  as  to  be  thereby  vacated,  on 
account  of  this  proviso.*^®    Where  a  mechanic  has  agreed  to  take 

138  Raitt  V.  MftcheU,  4  Camp.  146;  Ex  parte  Cowan  (Cal.)  41  Pac.  464; 
Tucker  v.  Taylor,  53  Ind.  93;  Au  Sable  River  Boom  Co.  v.  Sanborn,  36  Mich. 
Hr^;  Stoddard  Woolen  ^ilanufactory  v.  Huntley,  8  N.  H.  441;  Wiles  Laundry 
Co.  V.  Hahlo,  11  N.  E.  500,  105  N.  Y.  234;  Murphy  t.  Llppe,  35  N.  Y.  Super. 
Ct.  542;  Trust  v.  Pirsson,  1  Hilt.  (N.  Y.)  292;  Fleldings  v.  Mills,  2  Bosw. 
(N.  Y.)  489;   Burdict  v.  Murray,  3  Vt.  302;  Hutchins  v.  Olcutt,  4  Vt.  549. 

There  are  some  decisions  that  seem  to  hold  differently.  Thus  in  New  York 
it  has  been  said  that  an  agreement  that  the  mechanic  should  not  receive  his 
pay  until  the  vessel  which  was  to  carry  the  goods  to  market  should  return 
does  not  extinguish  the  lien  so  long  as  the  goods  actually  remain  in  the 
mechanic's  possession  (Moore  v.  Hitchcock,  4  Wend.  [N.  Y.]  292),  and  that 
the  lien  is  not  lost  by  taking  the  owner's  note,  payable  at  a  future  day,  where 
the  mechanic  retains  possession,  and  the  note  is  dishonored,  and  the  maker 
becomes  insolvent  before  demand  for  the  chattel  is  made  on  the  mechanic. 
Mj'ers  V.  Uptegrove,  3  How.  Prac.  (N.  S.)  316.  And  there  is  a  decision  in 
Indiana  to  the  effect  that  taking  the  owner's  note  with  surety  is  a  waiver 
of  the  lien  if  taken  in  payment,  but  not  otherwise.  East  v.  Ferguson,  59  Ind. 
169. 

134  Trust  V.  Pirsson,  1  Hilt.  (N.  Y.)  299. 

136  Fleldings  v.  Mills,  2  Bosw.  (N.  Y.)  489;  Hutchins  v.  Olcutt,  4  Vt.  549. 

136  Murphy  v.  Lippe,  35  N.  Y.  Super  Ct.  542;  Hutchins  v.  Olcutt,  4  Vt.  549. 

137  Raitt  V.  Mitchell,  4  Camp.  140. 

i»8  Moynahan  v.  Moore,  9  Mich.  9;  Willis  v.  Sweet,  20  Nova  Scotia,  449; 
Dempsey  v.  Carson,  11  U.  C.  C.  P.  462. 

139  Moynahan  v.  Moore,  9  Mich.  9. 
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f20  in  cash  and  a  cognovit  for  f 70  in  payment  for  his  work,  bis  lien 
is  lost  on  payment  of  |20  and  tender  of  the  cognovit.***^  But  where 
the  work  was  done  under  a  contract  for  cash  payment,  an  offer  to 
indorse  the  amount  of  the  bill  on  an  acceptance  of  the  mechanic  is 
not  such  a  tender  as  will  terminate  his  lien.^*^  The  fact  that  the 
lien  upon  a  chattel  has  been  discharged  by  a  tender  does  not  give 
the  owner  the  right  to  break  into  the  mechanic's  shop  to  recover  it/** 
In  case  of  tender  made  to  one  holding  property  on  which  he  claims  a 
mechanic's  lien,  any  objection  made  at  the  time  of  the  tender  on 
the  part  of  the  claimant  precludes  him  from  afterwards  availing  him- 
self of  any  other  objection,  however  valid;  and,  if  this  objection  is 
not  well  founded,  the  tender  is  good.**'  Where  a  mechanic  detains 
goods  for  different  claims,  as  to  one  of  which  he  has  a  lien  and  as 
to  the  other  not,  the  owner  must  nevertheless  tender  the  amount  due 
for  the  valid  lien  in  order  to  recover  the  goods.*** 

Confasion  of  Accounts. 

§  778.  If  an  artisan  so  mixes  his  accounts  that  his  claim  for  re- 
pairing certain  property  cannot  be  distinguished  from  claims  for 
other  work  against  the  same  person,  he  loses  his  common-law  lien  on 
the  property.***^  But  a  workman  who,  having  a  lien,  claims  more 
than  is  due  him  does  not  necessarily  waive  the  lien  or  waive  a  ten- 
der of  the  amount  properly  due.***  Claiming  a  lien  for  a  general 
balance  is  not  a  waiver  of  the  particular  lien  for  work  done  upon 
the  chattel  itself,**^  provided  the  mechanic  also  assert  the  particular 
lien,  when  return  of  the  chattel  is  demanded.**'*    In  an  English  case 

1*0  Dempsoy  v.  Carson,  11  U.  C.  C.  P.  402. 

141  Clarke  v.  FeH,  2  Law  J.  K.  B.  (N.  S.)  84. 

142  wmis  V.  Sweet,  20  Nova  Scotia,  449. 
i-»3  Moynahan  v,  Moore,  9  Mich.  9. 

144  Kendal  v.  Fitzgerald,  21  U.  C.  Q.  B.  585. 

145  Kirtley  v.  Morris,  43  Mo.  App.  144;  McMaster  v.  Merrick,  2  N.  W.  895,  41 
Mich.  505. 

146  Comstock  V.  Mccracken,  18  N.  W.  583,  53  Mich.  123;  Kirtley  v.  Morris, 
43  Mo.  App.  144;  McBride  v.  Bailey,  6  U.  C.  C.  P.  523;  Kendal  v.  Fitzgerald, 
21  U.  C.  Q.  B.  585. 

147  Scarf e  v.  Morgan,  4  Mees.  &  W.  270. 

148  Thatcher  v.  Harlan,  2  Houst.  (Del.)  178.  It  has  been,  however,  held 
in  Missouri  that  the  fact  that  an  artisan,  when  demand  is  made  for  pmperty 
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a  li^n  was  asserted  upon  a  carriage  for  repairs,  some  of  which  had 
been  ordered  and  some  not,  and  it  was  held  that  setting  up  an  un- 
divided lien  for  both  kinds  of  work  did  not  destroy  the  lien  for  the 
repairs  actually  ordered.^** 

Inconsistent  Claim. 

§  779.  If  ah  artisan,  having  repaired  property,  claimfi  to  be  the 
absolute  owner  of  it,  or  does  other  acts  inconsistent  with  his  claim 
of  a  lien,  he  waives  the  lien,  and,  having  been  once  lost,  it  cannot 
be  revived.^ '^^  And  a  lien  upon  a  chattel  is  waived  if  the  parties 
enter  subsequently  into  any  special  agreement  inconsistent  with  the 
existence  of  the  lien.^**^  Thus  a  bailee  of  chattels,  who,  while  he 
has  a  lien  on  them,  buys  them  from  the  general  owner,  by  a  contract 
valid  between  the  parties,  but  void  as  against  the  seller's  creditors, 
cannot,  after  they  have  been  taken  possession  of  by  the  messenger 
of  the  court  of  insolvency  in  proceedings  against  the  seller,  set  up 
his  lien  in  a  suit  against  the  messenger,  if  at  the  time  of  their  being 
taken  he  claimed  them  only  as  purchaser,  and  gave  the  messenger 
no  notice  of  his  lien,  and  made  no  demand  for  the  amount  of  his 
lien.^°^  So,  too,  where  a  blacksmith  ironed  a  sled,  and  asserted  his 
lien  thereon  for  his  pay,  whereupon  it  was  agreed  that  the  sled  should 
be  his  property  till  he  was  paid,  and  the  former  owner  took  and 
kept  possession  of  the  sled  always  recognizing  the  blacksmith's  title, 
it  was  held  that  he  lost  his  lien  by  virtue  of  the  contract,  and  by 
voluntarily  parting  with  the  possession  of  the  sled,  and  that  the  sale 
was  not  good  ias  against  attaching  creditors  of  the  former  owner."' 
But  where  an  artisan,  who  has  a  lien  on  a  chattel,  and  who  has 
bought  it  from  the  owner  by  a  sale  that  is  invalid  because  made  after 
the  latter's  bankruptcy,  refuses  to  deliver  it  to  the  assignee  in  bank- 
ruptcy, saying  that  he  might  as  well  give  up  every  transaction  of  his 
life,  such  language  being  as  applicable  to  his  lien  as  to  his  purchase, 

which  he  has  repaired,  does  not  disclose  that  he  claims  a  lien  thereon,  Is 
not  a  waiver  of  his  lien.    Kirtlej  v.  Morris,  43  Mo.  App.  144. 
1*8  Green  v.  SheweU,  cited  in  4  Mees.  &  W.  277. 

150  Kirtley  v.  Morris,  43  Mo.  App.  144. 

151  Pickett  V.  Bullock,  52  N.  H.  354. 

1B2  Mexal  V.  Dearborn,  12  Gray  (Mass.)  336. 
16S  Kitteridge  v.  Freeman,  48  Vt.  G2. 
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has  been  held  not  to  waive  the  lien.^^*  An  artisan  who  lias  asserted, 
even  ineffectually,  a  statutory  lien  on  chattels,  waives  his  common- 
law  lien  thereon.^ ^°  And  the  reservation  of  a  contract  lien,  incon- 
sistent in  its  provisions  with  a  statutory  lien,  waives  the  latter.*'^* 
A  refusal  by  a  mechanic  to  deliver  chattels  on  the  ground  that  they 
belong  to  a  third  person  is  a  waiver  of  his  lien  thereon.^  *^  So,  too, 
claiming  the  right  to  hold  the  chattels  for  another  debt,  without 
mentioning  his  lien,  waives  it.*** 

Attachment  and  Execution. 

§  780.  Whether  an  artisan  who  causes  property  on  which  he  has 
3.  lien  to  be  seized  on  attachment  or  execution  in  a  suit  to  enforce  the 
lien  debt  thereby  waives  or  relinquishes  his  lien  is  an  unsettled  ques- 
tion.**^® It  has  been  held  in  England  that  one  having  a  lien  on  chat- 
tels loses  it  by  having  them  levied  on  under  an  execution  upon  the 
lien  debt.**®  In  Canada,  on  the  other  hand,  it  has  been  held  that  an 
artisan's  having  a  lien  on  a  chattel  would  not  prevent  his  seizing  it 
under  an  execution  for  the  debt  which  constituted  the  lien,  nor  would 
his  asserting  such  a  right  be  inconsistent  with  his  lien,  or  a  waiver  of 
it.**^*  In  Massachusetts  it  has  been  held  in  one  case  that  an  artisan's 
lien  is  not  discharged  by  his  causing  the  chattels  to  be  attached  and 
receipting  for  them  to  the  officer  making  the  levy  if  it  appears  that  it 
was  the  artisan's  intention  to  retain  his  lien;  *•*  while  another  case 
in  the  same  state  holds  generally  that  an  attachment  of  the  goods  by 
the  artisan  waives  his  lien.^®*  In  Maine  it  is  held  that  one  having 
a  lien  on  lumber  for  labor  in  cutting  and  hauling  it  will  not  be  con- 
sidered as  having  abandoned  or  waived  his  claim,  although  he  caused 

i»*  White  V.  Gainer,  2  Biiig.  23. 
106  Vane  v.  Newcombe,  10  Sup.  Ct.  60,  132  U.  S.  220. 
!•«  Howe  V.  Patterson,  3  Atl.  650,  78  Me.  227. 
157  Andrews  v.  Wade  (Pa.  Sup,)  6  Atl.  48. 
i5«  Thatcher  v.  Harlan,  2  Houst.  (Del.)  178. 
!»•  Lloyd  V.  Holly,  8  Conn.  490. 
160  Jacobs  V.  I-atour,  5  Blng.  130. 
i«i  Lake  v.  Blggar,  11  U.  C.  C.  P.  170. 
i««Town8end  v.  Newell,  14  Pick.  (Mass.)  332. 

168  Legg  y.  Willard,  17  Pick.  (Mass.)  140.    The  opinion  in  thin  case  contains 
no  reference  to  Townsend  v.  NeweU,  supra. 
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his  demand  to  be  sued,  and  the  lumber  attached,  if  he  retained  posses- 
sion of  it,  insisted  on  his  lien,  aod  no  judgment  had  been  rendered  in 
the  8uit.^«* 

Conversion. 

§  781.  Since  the  Men  of  a  mechanic  on  a  chattel  is-merely  a  right 
of  possession,  giving  no  title,  a  conversion  of  the  property  by  him 
destroys  his  lien.  Thus  an  unauthorized  sale  of  the  chattel  puts  an 
end  to  the  lien.*"*  And  attempting  to  sell  it,*'"  or  sending  it  to  a 
factor  for  sale,*"^  is  equally  a  waiver  of  the  lien.  An  assignee  of  the 
lien,  even  where  such  liens  are  held  assignable,  loses  his  rights  if  he 
sells  the  property.***  And  pawning  the  chattel  destroys  the  lien  as 
effectually  as  selling  it.***  Under  a  statute  giving  mechanics  the 
right  to  sell  property  at  auction  to  enforce  their  liens,  it  has  been 
held  that  a  sale  not  at  auction  does  not  amount  to  a  conversion,  but 
simply  operates  as  an  assignment  of  the  lien  to  the  purchaser.*^* 

Breach  of  Contract. 

§  782.  A  mechanic  who  has  contracted  to  do  certain  work  upon 
chattels,  and  who  breal^s  his  contract,  performing  but  part  of  the 
work,  has  no  lien,  since  the  lien  is  based  upon  due  performance  of 
the  work.*^*  But  if  a  mechanic  agrees  to  do  certain  work  on  a  chat- 
tel for  a  fixed  price,  and  is  prevented  from  completing  the  work  by 
the  fault  of  the  owner,  he  has  a  right  of  lien  for  the  value  of  the  work 
actually  done  as  well  as  for  any  expense  incurred  by  him  in  doing 

16*  Palmer  v.  Tucker,  45  Me.  316. 

1C5  Coit  V.  Waples,  1  Minn.  134  (Gil.  110);  Rodgers  v.  Grothe,  68  Pa.  St  414; 
Davis  V.  Bigler,  62  Pa.  St.  242;  Terr^l  v.  The  B.  P.  Woolsey,  4  Fed.  558;  Nash 
V.  Mosher,  19  We^d.  (N.  Y.)  431. 

But  it  has  been  held  in  Tennessee  that  the  lien  is  not  lost  l^  an  irregular  at- 
tempt to  enforce  it  by  a  sale.     Shields  v.  Dodge,  14  Lea  (Tenn.)  356. 

166  Vincent  v.  Conklln,  1  E.  D.  Smith  (N.  Y.)  203. 

167  Bean  v.  Bolton,  3  Phila.  (Pa.)  87. 

168  Nash  v.  Mosher,  19  Wend.  (N.  Y.)  431. 

169  Gallaher  v.  Cohen,  1  Browne  (Pa.)  43. 

170  Rodgers  v.  Grothe,  58  Pa.  St.  414. 

171  Hodgdon  v.  Waldron,  9  N.  H.  66;  Haughton  v.  Busch,  59  N.  W.  621,  101 
Mich.  267;   Hilger  y.  Edwards,  5  Nev.  84. 
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the  same.*"  In  a  New  York  case  the  facts  were  that  A.  contracted 
with  B.  to  manufacture  boards  for  him,  and  to  transport  them  to  mar- 
ket for  a  stipulated  price,  and  by  the  contract  A.  was  to  have  a  lien 
upon  the  boards  which  should  be  delivered  by  him,  after  the  delivery 
of  a  specified  quantity.  The  whole  quantity  of  boards  made  was  not 
sufficient  to  enable  A.  to  deliver  the  specified  quantity  and  satisfy  his 
Aien,  owing  to  B.'s  neglect  to  supply  him  with  sufficient  logs  to  manu- 
facture the  boards.  On  these  facts  it  was  held  that  the  common-law 
lien  attached  to  the  last  quantity  manufactured,  notwithstanding  the 
special  agreement,  since  the  special  agreement^  having  been  broken 
by  the  owner,  was  of  no  further  effect.*^ ^ 

Other  Methods  of  Waiver. 

§  783.  It  is  said  that  the  law  favors  possessory  liens  for  work,  and 
that,  in  order  to  waive  such  a  lien,  there  ought  to  be  a  special  agree- 
ment or  unequivocal  acts."*  Such  liens  are  not  lost  by  the  death  of 
the  owner.^"  And  a  lien  in  favor  of  a  firm  is  not  lost  by  the  dissolu- 
tion of  the  firm.*^*  A  set-off  cannot  be  considered  as  destroying  a 
lien  unless  it  be  so  agreed  upon  between  the  parties.*^^  The  fact  of 
an  artificer  having  waived  his  lien  in  a  series  of  transactions  is  not 
evidence  of  a  waiver  in  another  transaction.*^®  Where  a  defendant  in 
replevin  files  an  answer  denying  generally  the  allegations  of  the  pe- 
tition in  which  the  plaintiff  claims  ownership  and  right  of  immedi- 
ate possession,  a  judgment  for  the  plaintiff  is  conclusive  against  de- 
fendant's claim  to  an  artificer's  lien,  since  the  establishment  of  such 
lien  by  the  evidence  would  have  entitled  the  defendant  to  judg- 
ment.*^® And  the  refusal  of  a  mechanic  to  deliver  property  to  the 
owner  without  stating  that  he  holds  it  for  a  lien  is  a  waiver  of  the 
lien.**®    A  mechanic  who  has  agreed  to  repair  and  alter  stereotype 

IT 2  Lilley  V.  Bamsley,  1  Car.  &  K.  344. 

ITS  Mount  V.  WiUiams,  11  Wend.  (N.  Y.)  77. 

IT  4  Faulkner  y.  Harding,  9  Mo.  App.  12. 

ITS  East  Y.  Ferguson,  59  Ind.  169. 

iT«  Busfield  V.  Wheeler,  14  AUen  (Mass.)  139. 

JT7  Pinnock  v.  Harrison,  3  Mees.  &  W.  532. 

17  8  Faulkner  v.  Harding,  9  Mo.  App.  12. 

iT»  Sconce  v.  Lumber  Co.,  54  Mo.  App.  512. 

ISO  Hanna  v.  Phelps,  7  Ind.  21. 
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plates,  in  consideration  of  being  allowed  to  do  the  owner's  printing 
for  an  indefinite  time,  has  no  lien  on  the  plates  on  account  of  repairs 
and  alterations,  when,  after  several  years,  the  owner  withdraws  the 
printing  from  him,  since  such  an  agreement  waives  the  right  to  a 
lien."^ 

Division  III.     Enforcement  op  Artisans'  Liens. 

At  Common  La-w. 

§  784.  At  common  law  a  lien  on  a  chattel  for  work  and  materials 
gave  no  right  to  sell  the  chattel  to  enforce  the  lien.^®*  Accordingly, 
there  was  no  adequate  method  of  foreclosing  the  lien,  although  it  has 
been  held  that  a  common-law  lien  on  lumber  and  shingles  manufac- 
tured from  logs  supplied  for  that  purpose  may  be  enforced  in  equi- 
ty.*^' Sometimes  the  lien  was  asserted  as  a  defense  to  a  suit  brought 
by  the  owner  to  recover  the  property  or  damages  for  its  conversion.^** 
And  a  common-law  lien  on  a  ship  has  been  held  enforceable  in  ad- 
miralty.*** 

Under  Statutes. 

§  785.  In  several  of  the  states,  statutes  have  been  passed  provid- 
ing methods  of  foreclosing  mechanics'  liens  on  personalty,  though 
these  methods  differ  somewhat  in  the  different  states.  Under  a  stat- 
ute giving  justices  of  the  peace  exclusive  jurisdiction  of  suits  to  en- 
force such  liens,  the  jurisdiction  is  not  affected  by  the  amount  of  the 
lien  debt.***  The  aflBdavit  for  the  enforcement  of  a  laborer^s  lien  un- 
der the  Georgia  act  must  allege  that  the  work  was  done  by  the  plain- 
tiff claiming  such  lien.**^  Such  an  affidavit,  which  sets  out  the  con- 
tract, its  execution,  the  demand  of  payment,  and  its  refusal,  and  that 
12  months  have  not  expired  since  the  completion  of  the  contract,  is 

181  Stickney  v.  Allen,  10  Gray  (Mass.)  352. 

182  Doane  v.  Russell.  3  Gray  (Mass.)  382. 

183  Allans  V.  Brickley,  26  N.  W.  188,  65  Wis.  26,  citing  4  Kent,  Comm.  643. 

184  Curtis  v.  Jones,  3  Denlo  (N.  Y.)  590;  Martin  v.  Hawthorn,  67  N.  W.  87, 
3  X.  D.  412. 

188  The  Marion,  Fed.  Gas.  No.  9,087,  1  Story,  68;  The  B.  F.  Woolsey,  7  Fed, 
116;  The  Two  Mar>s,  10  Fed.  919,  16  Fed.  609. 
i8«  Busfield  V.  Wheeler,  14  Allen  (Mass.)  139. 
187  Hoyt  V.  Glenn,  54  Ga.  571. 
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sufficient;  "®  and  an  affidavit  alleging  demand  of  the  debt  on  the  day 
it  fell  due  sufficiently  shows  demand  after  maturity.^**  Under  the 
New  York  statute,  to  authorize  a  warrant  of  seizure  in  a  suit  to  fore- 
close a  lien  upon  a  chattel,  the  affidavit  need  not  state,  as  the  statute 
requires  in  the  case  of  warrants  of  attachment,  that  the  claim  is  due 
over  and  above  all  counterclaims  known. ^°^  In  a  suit  to  foreclose  a 
lien  arising  under  a  statute  which  provided  that  every  person  per- 
forming work  in,  with,  about,  or  upon  any  threshing  machine  should 
have  a  lien  on  it  for  the  value  of  his  services,  it  was  held  that  a  pe- 
tition in  intervention,  alleging  that  the  intervener  was  the  owner  of 
the  machine,  and  that  the  defendants  who  employed  the  lien  claimant 
were  not  the  intervener's  agents,  was  demurrable,  the  actual  owner- 
ship of  the  machine  being  immaterial.^®^  For  the  same  reason  it  hiis 
been  held  that  on  the  trial  of  a  suit  to  foreclose  a  laborer's  lien  on 
personalty  evidence  that  the  title  to  the  property  which  is  the  product 
of  his  labor  is  in  another  than  the  person  with  whom  he  contracted  to 
do  the  work  is  inadmishible.^®^ 

§  786.  When  a  suit  is  brought  to  enforce  a  lien  on  slate,  under 
the  Maine  statute,  it  must  be  shown  affirmatively  that  the  attachment 
was  made  within  30  days  next  after  the  slate  arrived  at  the  port  of 
shipment.^®'*  And  in  Louisiana  the  holder  of  labor  tickets  payable  to 
bearer,  issued  by  the  owner  of  a  shingle  mill  to  its  employ^»s  in  place 
of  money,  cannot,  on  the  insolvency  of  the  mill  owner,  claim  a  privi- 
lege on  the  shingles  on  hand  at  the  time  of  the  assignment,  in  the  ab- 
sence of  evidence  that  the  original  holders-  of  the  tickets  performed 
labor  in  the  manufacture  of  the  shingles  in  question.^^*  In  Maine,  a 
judgment  in  rem  against  the  property  attached,  in  an  action  to  en- 
force a  lien  for  labor  on  granite,  will  not  be  rendered  where  defendant 
is  the  general  owner  of  the  property,  and  made  the  contract  for  the 
labor,  and  no  general  notice  has  been  given  of  the  suit.  The  reason 
given  is  that,  if  the  defendant  is  the  only  person  interested  in  the  prop- 

188  Moody  V.  Tmvis,  7G  Ga.  8:?2. 

189  Favors  v.  Johnson,  4  S.  K.  {)2Tk  79  Gn.  553. 

100  Blake  v.  Crowley,  44  Hun  (X.  Y.)  344. 

101  Cliuch  V.  Garrison,  IG  Pac.  885,  75  Cal.  199, 

102  Moody  V.  l^viH,  76  Ga.  SS2, 

103  Union  Slate  Co.  v.  TUton,  73  Me.  207. 
io4McI^ne  v.  Creditors,  10  South.  7G4,  47  La.  Ann.  134« 
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erty  attached,  there  is  no  necessity  for  judgment  in  rem;  if  he  is  not 
the  only  person  so  interested,  no  valid  judgment  in  rem  can  be  render- 
ed till  all  persons  so  interested  have  become  parties  to  the  suit,  or  had 
notice  so  to  do.^®°  Where  the  suit  to  enforce  a  lien  on  personalty'  is 
in  the  fwrn  of  an  action  of  assumpsit  except  for  the  allegation  in  the 
declaration  that  it  is  brought  to  enforce  a  lien,  the  suit  may  be  main- 
tained in  pi^rsonam,  even  though  the  lien  is  held  invalid;  *••  but 
where  the  suit  is  brought  against  a  purchaser  of  the  property,  who 
has  not  assumed  the  lien  debt,  it  is  error  to  render  personal  judgment 
against  him.^*^ 

i»5  Martin  v.  Darling,  3  Atl.  118,  78  Me.  78. 

!•«  Union  Slate  Co.  v.  Tilton,  73  Me.  207. 

197  Ferguson  Lumber  Co.  v.  Low  (Ark.)  17  S.  W.  879. 
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Division  I.     Who  Entttlfd  to  Lien. 

Orig^in  of  Lumbermen's  Ldens. 

§  787.  In  several  states  of  the  Union  the  lumbering  industry  is 
of  great  importance,  and  the  claims  of  laborers  engaged  in  that  work 
have  given  rise  to  statutes  creating  and  regulating  lumbermen's  liens. 
As  we  have  seen,^  there  may  be  a  common-law  lien  on  lumber  or  tim- 
ber as  well  as  on  anything  else,  but  as  possession  is  essential  to  com- 
mon-law liens,'  and  as  most  of  the  work  done  on  logs  and  lumber  is 
done  by  persons  who  have  no  exclusive  possession,*  it  has  been  felt 
by  the  legislatures  that  the  common-law  lien  was  inadequate  to  se- 
cure properly  the  wages  of  the  lumbermen.  Accordingly  in  the  tim- 
ber states  there  are  statutory  lumbermen's  liens,  which  differ  from 
the  common-law  lien  in  not  requiring  possession,  as  well  as  in  other 
particulars,  and  which,  although  similar  in  their  general  scope,  dif- 
fer from  one  another  in  some  details.  An  act  declaring  that  the  pro- 
visions of  a  previous  act  giving  a  lien  for  supplies  furnished  for  cut- 
ting and  driving  logs  in  the  counties  named  therein  shall  be  in  force 
in  Lincoln  county  is  not  void  for  uncertainty.*  But  where  a  new 
county  is  created  out  of  parts  of  four  old  counties,  in  three  of  which 
a  log-lien  law  is  in  force,  a  provision  in  the  act  creating  the  new  coun- 
ty that  such  county  shall  be  "subject  to  the  general  laws  established 
for  county  government"  is  not  sufficient  to  extend  the  log-lien  law  to 
the  new  county.'  And  a  clause  that  ^no  Mens  for  supplies  shall  be 
had  under  this  act  except  in  the  counties  of  Oconto  and  Douglas"  is 
insufficient  to  create  a  lien  for  supplies  in  such  counties.* 

1  See  ante,  S  7(>4.  >  See  ante,  i  761. 

s  There  can  be  no  common-law  lien  on  logs  in  favor  of  one  hired  to  cut  themt 
■since  his  possession  is  not  exclusive.  Fitzgerald  v.  Elliott,  29  AtL  346,  162 
Pa.  St.  118.    See  post,  §  792. 

4  Garland  v.  Hickey,  43  N.  W.  832,  75  Wis.  178. 

6  ShevUn  v.  Whelen,  41  Wis.  88. 

•  Abraham  v.  Agnew,  53  N.  W.  504,  83  Wis.  246. 
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Construction  of  Statutes. 

§  788.  It  has  been  said  that  log-lien  statutes,  being  remedial,  and 
being  intended  to  provide  additional  security  to  the  laborer,  should 
be  liberally  construed,  so  as  to  effectuate  that  object  J  A  statute  de- 
claring that  loggers'  liens  shall  take  precedence  of  all  other  claims 
except  liens  reserved  by  the  state  gives  them  precedence  of  prior 
mortgages.®  The  Michigan  act  giving  the  laborer  a  lien  on  the  logs 
for  his  wages,  even  though  there  is  no  privity  of  contract  between  him 
and  the  owner  of  such  logs,  has  been  pronounced  constitutional;* 
and  although  the  Minnesota  log-lien  law  does  not  require  notice  cif  a 
suit  to  enforce  a  laborer's  lien  to  be  served  on  the  owner  of  the  logs 
when  he  is  not  the  person  primarily  liable  to  the  laborers,  it  is  not 
unconstitutional,  as  depriving  one  of  his  property  without  due  process 
of  law,  because  such  owner  is  given  an  opportunity  to  intervene;  and« 
if  he  does  not  do  so,  the  judgment  establishing  the  lien  is  not  con- 
clusive against  him  in  a  subsequent  action  to  recover  the  logs.^^  But 
in  other  states  attempts  to  allow,  liens  to  persons  not  in  privity  with 
the  owner  of  the  property  affected  have  been  held  unconstitutionaL** 
And  it  has  been  held  that  a  statute  giving  a  lien  for  labor  on  shingles, 
lumber,  etc.,  does  not  give  a  lien  to  laborers  for  work  done,  after  its 
passage,  on  shingles  sawed  under  a  contract,  made  before  its  passage, 
between  the  mill  operator  and  the  owner  of  the  shingles,  by  which  the 
operator  was  to  do  the  sawing,  pay  the  men,  and  all  other  expenses, 
in  consideration  of  which  the  owner  was  to  pay  to  the  operator  on 
the  15th  of  each  month  a  certain  sum  per  1,000  for  all  shingles  sawed 

7  Shaw  V.  Bradley,  26  N.  W.  331,  59  Mich.  209.  A  previous  decision  had 
lield  that,  since  the  log-lien  law  conferred  a  new  right  to  be  enforced  in  a 
summary  manner.  It  should  be  strictly  construed.  Clark  v.  Adams,  33  MJcb. 
159.  See  ante,  §  34.  In  the  case,  of  Winslow  v.  Urquhart,  39  Wis.  208,  it  was 
said  that,  the  log-Hen  statute  being  enacted  in  the  interests  of  labor,  a  sound 
public  policy  requires  its  liberal  construction. 

8  Oliver  v.  Woodman,  06  Me.  54.  A  laborer's  lien  on  logs  is  a  primary 
claim  on  the  property  covered  by  it,  and  takes  precedence  thereof,  as  far  am 
such  property  goes.    MunhoUand  v.  Ault,  32  Pac.  294,  4  Wash.  170. 

0  Reilly  T.  Stephenson,  29  N.  W.  99,  62  Mich.  509. 

10  Brown  V.  Markham,  02  N.  W.  123,  GO  Minn.  233. 

11  Quimby  V.  Hazeu,  54  Vt.  132;  Jacobs  v.  Knapp,  50  N.  H.  71.  See  ante* 
S23. 
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the  previous  month,  as  the  effect  would  be  to  impair  the  obligation  <rf 
such  contract.^ ^  A  lien  on  logs  is  good  as  against  a  purchaser  who 
buys  while  the  work  for  which  the  lien  is  claimed  is  in  progresa^* 

Contractors. 

§  789.  The  lien  given  by  a  statute  which  provides  that  ^'persons 
who  perform  any  labor  or  services  in  manufacturing  lumber  shall 
have  a  lien  thereon  for  the  amount  due  for  such  labor  or  services*' 
extends  to  a  manufacturer  who  retains  possession  of  lumber  sawed  by 
hinL  The  fact  that  he  has  a  common-law  lien  does  not  prevent  the 
application  of  the  additional  statutory  one.^*  Whether  a  contractor 
who  himself  does  no  actual  manual  labor  on  the  logs  has  a  lien,  is  a 
disputed  point.  It  has  been  held  that  one  who  enters  into  a  contract 
with  the  owner  to  drive  and  deliver  logs,  etc.,  is  within  the  terms  of 
an  act  giving  a  lien  to  any  person  who  may  perform  any  labor  or  serv- 
ices  in  banking,  driving,  or  running  any  logs,  though  he  does  not  him- 
self perform  the  actual  labor.^*^  But  it  has  also  been  held  that  a 
statute  giving  a  lien  to  every  person  laboring  on  or  assisting  in  ob- 
taining logs  does  not  give  a  lien  to  one  who  employs  men  to  do  the 
work  for  which  the  lien  is  claimed,  but  does  not  directly  labor  him- 
self.^* Under  a  statute  declaring  that  its  provisions  shall  not  inure 
to  the  benefit  of  any  person  interested  in  contracting  for  cutting, 
hauling,  or  driving  logs,  there  can  be  a  lien  only  for  those  who  per- 
sonally do  manual  labor  on  the  log&^^ 

Other  liien  Claimants. 

§  790.  In  regard  to  laborers  employed,  not  by  the  owner,  but  by  a 
contractor,  the  decisions  are  also  conflicting.  Under  an  act  giving 
a  lien  on  logs  to  'laborers  and  contractors  contracting  and  engaging 

12  Bass  V.  Wmiams,  41  N.  W.  229,  73  M!ch.  20a 
i«  Paine  v.  Gill,  13  Wis.  561. 

14  Phillips  V.  Freyer,  45  N.  W.  81,  80  Mich.  254,  overruling  Kieldsen  v.  Wil- 
son, 43  N.  W.  1054,  77  Mich.  45. 

15  Shaw  V.  Bradley,  26  N.  W.  331,  59  Mich.  199;  PhiUlps  v.  Freyer,  45  N. 
W.  81,  80  Mich.  254,  overruling  Kieldsen  v.  Wilson,  43  N.  W.  1054,  77  Mich. 
45. 

i«  CampbeU  v.  Manufacturing  Co.,  39  Pac.  451,  11  Wash.  204. 
IT  King  V.  KeUy,  25  Minn.  522. 
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to  cut,  raft,  or  sell  logs  or  timber,"  it  has  been  held  that  workmen  em- 
ployed by  a  contractor  have  no  lien,^®  and  the  same  has  been  held 
under  an  act  giving  a  lien  to  one  who  labors  at  cutting  or  drawing 
logs.^*  But  under  an  act  giving  a  lien  to  "any  person  who  shall  labor 
at  cutting,  hauling,  or  driving  logs,'-  it  has  been  held  that,  where  an 
owner  of  logs  employed  a  contractor  to  drive  them  down  the  river  at 
a  stipulated  price  per  1,000  feet,  laborers  hired  by  the  contractor  to 
assist  in  the  driving  had  liens  on  the  logs.^®  And,  under  a  statute 
giving  any  person  laboring  on  logs  a  lien  for  the  amount  due  him 
therefor,  it  has  been  held  that  a  workman  employed  by  a  contractor 
may  have  a  lien,  even  though  the  contractor  has  been  paid  in  full.'*^ 
The  assignee  of  a  laborer  may  enforce  a  log  lien,^*  but  a  mere  tres- 
passer, whether  he  act  willfully  *^  or  innocently,^*  has  no  lien.  A 
statutory  lien  upon  a  raft,  given  for  services  as  laborer  in  assisting 
the  pilot,  is  not  impaired  by  the  fact  that  the  pilot,  in  addition  to 
acting  as  pilot,  had  a  contract  with  the  owner  that  he  was  to  bear  all 
the  expenses  for  men  and  materials  in  running  the  raft^  and  was  to 
be  paid  by  the  1,000  feet.^^ 

Division  II.     Services  for  Which  Lien  is  Given. 

Cutting. 

§  791.  The  lien  upon  logs,  in  favor  of  persons  performing  labor 
upon  them,  created  by  statute,  is  essentially  dependent  upon  the  ex- 
istence of  a  contract,  and  the  obligation  of  debt  arising  out  of  the 
performance  of  the  stipulations  thereof  by  the  laborer.**  Such  lien 
does  not  arise  under  any  contract  entered  into  before  the  passage  of 

18  Wright  v.  Terry,  2  South.  6,  23  Fla.  170. 

i»  Quimby  v.  Hazen,  54  Vt.  132;  Jacobs  v.  Knapp,  50  N.  H.  71. 

ao  Doe  v.  Monson,  33  Me.  430. 

«i  Munger  v.  Lenroot,  32  Wis.  541. 

«2  Murphy  v.  Adams,  71  Me.  113;  KUne  v.  Comstock,  30  N.  W.  920,  67  Wis. 
473;  Phimps  V.  Vose,  16  Atl.  463,  81  Me.  134.  Contra,  Dexter,  Horton  &  Go. 
T.  Sparkman,  25  Pac.  1070,  2  Wash.  St.  165. 

23  Durnel  v.  Fiske,  9  Greenl.  (Me.)  21. 

24  Gates  V.  Boom  Co.,  38  N.  W.  245,  70  Mich.  309. 
2s  Hanson  y.  Hiles,  34  Iowa,  350. 

«•  Shaw  V.  Bradley,  26  N.  W.  331,  59  Mich.  199. 
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the  act  creating  the  lieu.^"  A  statute  giving  a  lien  upon  lumber  to 
any  person  performing  manual  labor  thereon  ''for  or  on  account  of 
the  owner,  agent,  or  assignee  thereof,"  requii-es  privity  of  contract 
between  the  laborer  and  the  owner  of  the  logs.^*  Under  a  statute 
creating  a  lien  ''for  work  done  or  supplies  furnished  a  sawmill/'  one 
who  cuts  and  delivers  sawlogs  to  another  at  a  sawmill  operated  bv  a 
third  pei-pon  has  no  lien  therefor  upon  lumber  received  by  the  other 
as  his  share  of  the  lumber  made  out  of  such  logs.^*  But  one  who,  at 
an  agreed  price  per  cord,  contracts  to  cut,  peel,  and  pile  poplar  lum- 
ber to  be  manufactured  into  pulp,  has  a  lien  thereon  for  his  pay,  al- 
though, by  the  terms  of  the  statute,  "cutting"  alone  is  mentioned  as 
being  the  foundation  of  the  lien.*^  And  statutes  giving  a  lien  for 
^'cutting,  skidding,  falling,  hauling,  scaling,  banking,  driving,  running, 
rafting,  or  booming  any  logs/'  cover  labor  performed  "in  cutting,  skid- 
ding, hauling,  chopping,  sawing,  swamping,  loading,  and  falling."'^ 

Transporting. 

§  792.  Most  of  the  liens  on  logs  are  for  services  in  transporting 
them  from  the  forest  to  the  mill,  such  transportation  being  usually 
caiTied  on  by  water.  Such  liens  are  created  by  statute,  and  are 
measured  by  the  statute.  There  is,  however,  a  dictum  in  one  New 
York  case  to  the  effect  that,  even  at  common  law,  one  who  performs 
services  in  transporting  logs  along  a  canal  and  a  river  has  a  lien  on 
them,  in  analogy  to  cari'iers'  liens;  ^^  and  it  has  been  held  in  Missouri 
that  Mississippi  river  raftsmen  may  have  a  common-law  lien  on  rafts 
run  by  them,  for  the  value  of  their  services,  on  account  of  the  in- 
creased value  of  the  rafts  caused  by  their  transportation  down  the 
river.'*  A  statute  which  provides  that  "any  person  or  persons  who 
perform  any  labor  or  services  in  manufacturing  lumber"  shall  have  a 
lien  thereon,  does  not  give  a  lien  for  hauling  lumber  from  the  mills 

27  Shiiffleton  v.  HiU,  62  Cal.  483;   Bourgette  v.  WUliams,  41  N.  W.  229,  73 
Mich.  208. 
88  Gross  V.  Eiden,  11  N.  W.  9,  53  Wis.  543. 
2»  Kendall  v.  Davis,  52  Ga.  9. 

80  Bondur  v.  Le  Bourne,  7  Atl.  814,  79  Me.  21. 

81  Grand  Rapids  Chair  Co.  v.  Runnels,  43  N.  W.  lOOG,  77  Mich.  104. 

82  Wing  V.  Griffln,  1  E.  D.  Smith  (N.  Y.)  162. 
88  Farrington  v.  Meek,  30  Mo.  578. 
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after  it  is  manufactured.^*  And,  where  fence  posts  have  been  com- 
pleted, one  employed  by  the  vendor  to  haul  them  from  the  place  of 
their  manufacture  and  to  deliver  them  to  the  vendee,  acquires  no  lien 
on  the  posts  for  his  services  under  a  statute  providing  that  "every 
person  performing  labor  on,  or  who  shall  assist  in  obtaining  or  secur- 
ing, saw  logs,  spars,  piles,  or  other  timber,  has  a  lien  upon  the 
same."  ^^  A  lien  on  logs  for  services  in  transporting  them  has  been 
held  superior  to  a  contract  lien  previously  agreed  on.** 

§  793.  The  lumberman's  lien  for  transporting  logs  is  given  for 
ail  services  necessary  to  effect  the  transportation,  such  as  collecting 
the  tools  that  have  been  used  to  diive  the  logs,^^  or  blasting  rocks  ^ 
to  make  a  passage  for  the  logs,^"  or  constructing  roads  to  be  used 
in  hauling  the  logs  from  the  camp  to  the  water.**  But  a  logger'* 
lien  will  not  be  allowed  for  work  done  at  the  request  of  the  owner  of 
a  logging  camp  on  a  road  laid  out  by  county  commissioners,  and  lead- 
ing to  the  logging  camp,  but  not  used,  or  intended  to  be  used,  for  haul- 
ing logs.*®  In  Michigan  a  boom  company  which,  for  a  gross  sum, 
hires  one  as  its  agent  to  drive  all  logs  within  certain  limits  which  it 
would  be  at  liberty  to  take  charge  of,  is  entitled  to  its  statutory  lien- 
on  logs  driven  by  him,  though  at  the  time  of  making  the  contract  it 
was  not  known  that  those  logs  would  be  driven  by  him.*^  And  un- 
der a  statute  providing  that  ^^all  claims,  sums,  and  demands  for  run- 
ning, or  driving  the  logs,  timber,  or  lumber,  or  for  any  other  serv- 
ices to  the  same,  shall  be  a  lien  on  such  logs,  timber,  or  lumber"  in 
favor  of  the  Yellow  River  Improvement  Company,  the  company  has  a 
lien  for  services  performed  by  it  on  the  logs  in  getting  them  into  the 
river,  as  well  as  for  driving,  sacking,  etc.**  Under  a  statute  giving 
a  lien  to  one  who  drives  another  person's  logs  with  his  own,  it  is  held 
that  the  lien  claimant  must  render  the  entire  service  of  driving  his 

«4  ViUenuve  v.  Sines,  52  N.  W.  1007,  92  Mich.  556. 
8  5  Ryan  V.  GuUfoil  (Wash.)  43  Pac.  351. 

8  6  Paine  v.  Woodworth,  15  Wis.  298.    This  case  was  decided  on  principles- 
analogous  to  those  governing  maritime  liens. 
8T  Minton  V.  Lumber  Co.,  48  N.  W.  857,  79  Wis.  646. 
8  a  Duggan  v.  Logging  Co.,  38  Pac.  856,  10  Wash.  84. 
89  Proulx  V.  Mdl  Co..  33  Pac.  1067,  6  Wash.  478. 

40  Duggan  v.  Logging  Co.,  38  Pac.  856,  10  Wash.  84. 

41  Hall  V.  Boom  Co.,  16  N.  W.  770,  51  Mich.  377. 

42  YeUow  lUver  Imp.  Co.  v.  Arnold,  49  N.  W.  971,  46  Wis.  214. 
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own  logs,  and  those  of  another  intermingled  therewith,  without  any 
assistance  from  the  latter,  and  the  exclusive  possession  must  con- 
tinue in  him.  When  the  driving  is  the  joint  work  of  two  or  more 
owners,  there  is  no  lien,  but  each  may  claim  compensation  of  the 
other  for  an  excess  of  service  beyond  his  equitable  share.** 

Converting  Jjogs  into'  Lumber. 

§  794  Labor  performed  in  converting  the  logs  into  lumber  Is  also 
usually  the  subject  of  a  lien.  Thus,  a  statute  giving  a  lien  for  labor 
performed  in  converting  timber  into  lumber  and  shingles,  and  defining 
*i umber"  to  be  "every  article  manufactured  from  saw  logs  or  other 
timber,"  authorizes  a  lien  on  shingle  bolts  for  labor  performed  in  con- 
verting the  timber  into  such  bolts.**  And  a  statute  giving  a  lien  for 
labor  performed  on  ''lumber"  includes  labor  in  the  manufacture  of 
shingles.**    Sawing  the  lumber  into  logs  also  gives  a  lien.** 

Work  of  Employes. 

§  795.  A  lien  on  logs  for  "labor  and  services"  includes  labor  per- 
formed by  the  ser\^ants  and  employes  of  the  lien  claimant.*^  But, 
under  a  statute  giving  lumbermen  a  lien  on  lumber  cut  and  hauled 
by  them  for  their  "personal  services,"  there  is  no  lien  for  labor  per- 
formed by  their  servants.*^  A  statute  which  gives  to  any  person 
that  shall  furnish  any  supplies,  or  that  may  do  or  "perform  any  labor 
or  services,  in  cutting,  falling,  hauling,  driving,  running,  rafting, 
booming,  cribbing,  or  towing  any  logs  or  timber,"  a  lien  on  them  "for 
the  amount  due  for  such  supplies,  labor,  or  services,"  gives  a  lien 
for  an  amount  due  under  contract  for  cooking  food  for  the  men  en- 

*3  Lord  V.  Woodward,  42  Me.  497. 

4  4  Hadlook  v.  Shuniway,  40  Pac.  340,  11  Wash.  090. 

4  5  Gross  V.  Eiden,  11  N.  W.  9,  53  Wis.  543.  It  had  previously  been  held  that 
a  statute  which  gave  a  lien  for  labor  and  services  on  logs  and  timber,  without 
re^rd  to  the  question  whether  the  work  was  or  was  not  done  for  the  owner 
or  his  representative,  did  not  authorize  a  lien  for  work  performed  on  lumber, 
such  as  sawing  slabs  into  laths.     Babka  v.  Eldred,  2  N.  W.  102,  47  Wis.  189. 

46  Hughes  V.  Tanner,  55  N.  W.  661,  96  Mich.  113. 

47  Hogan  V.  Cushing,  5  N.  W.  490,  49  Wis.  169. 

48  Hale  V.  Brown,  59  N.  W.  551. 
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gaged  in  driving  the  logs/*  But  an  act  giving  a  lien  to  all  persons 
performing  services  by  cooking  food  for  men  performing  labor  on  logs 
does  not  give  a  lien  to  one  who  contracts  to  board  the  men.**  Under 
a  statute  giving  a  lien  upon  logs  or  timber  to  any  person  furnishing 
supplies  or  doing  labor  in  the  business  of  logging,  a  scaler  employed 
by  the  month  by  the  person  cutting  and  selling  logs  and  by  the  pur- 
chaser, jointly,  has  a  lien  upon  such  logs  for  his  wages  as  scaler,  as 
well  as  for  his  wages  for  loading,  upon  a  contract  of  monthly  em- 
ployment to  that  effect  with  the  seller,  when  the  services  rendered  in 
loading  did  not  interfere  with  his  work  as  scaler.*^ 

Furnishing  Supplies. 

§  796.  In  a  statute  providing  for  a  lien  in  favor  of  persons  fur- 
nishing "supplies"  to  the  men  engaged  in  getting  out  logs  and  tim- 
ber, the  word  "supplies''  includes  board  furnished  at  an  hotel. in  a 
city  several  miles  from  the  place  where  the  men  were  at  work,  when 
the  charges  therefor  are  reasonable  for  men  so  engaged.**^  And  sup- 
plies actually  used  in  getting  out  logs,  if  sold  for  that  purpose,  con- 
stitute a  lien  on  the  logs,  though  they  were  placed  in  the  store  of  the 
purchasers  as  part  of  their  stock,  to  be  sold  in  the  usual  course  of 
trade,  at  a  profit,  to  their  employes  and  others. "^^  An  act  giving  liens 
on  sawmills  to  persons  supplying  them  with  timber,  logs,  provisions, 
or  any  other  thing  necessary  to  carry  on  their  work,  does  not  apply 
to  persons  who  have  sold  standing  timber  to  a  mill,  since  standing 
timber  is  realty.**    Nor  does  it  give  a  lien  to  one  who  contracts  to 

4»  Wlnslow  v.  Urquhart,  39  Wis.  260;  Young  v.  French,  35  Wis.  111. 

BO  Bradford  v.  Lunlher  Co.,  48  N.  W.  1105,  80  Wis.  50.  It  is  also  held  In  this 
•case  that  where  an  action  to  enforce  a  lien  is  based  on  a  contract  for  furnishing 
board  to  the  men  at  a  stipulated  price,  there  can  be  no  apportionment  separat- 
ing the  value  of  the  food  from  the  labor  in  preparing  it,  and  giving  plaintiff  a 
lien  for  his  services  as  cook. 

•1  Kline  v.  Comstock,  30  N.  W.  920.  67  Wis.  473. 

»«  Kollock  V.  Parcher,  9  N.  W.  67,  52  Wis.  393.  But  under  a  statute  provid- 
ing that  no  lien  shall  be  had  on  logs  for  "supplies,"  there  can  be  no  lien  for 
tXMird  furnished  men  employed  in  getting  out,  rafting,  or  running  the  logs. 
Bradford  v.  Lumber  CJo.,  48  N.  W.  1105,  80  Wis.  50. 

8«  Stacy  V.  Bryant,  40  N.  W.  632,  73  Wis.  14. 

64  Balkcom  v.  Lumber  Co.,  17  S.  E.  1020,  91  Ga.  651. 
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cut,  haul,  and  deliver  at  a  sawmill  logs  belonging  to  the  owner  of  the 
mill.'"  Nor  does  it  give  a  lien  for  furnishing  mill  machinery.**  But 
it  does  give  a  lien  for  furnishing  lubricating  oil.°^  Under  a  statute 
which  provides  that  any  gjBrson  or  persons  who  x>erform  any  labor 
or  services  in  manufacturing  shingles  shall  have  a  lien  thei^eon,  one 
who  furnishes  bands  for  shingles  is  entitled,  to  a  lien.*^* 

Work  of  Teams. 

§  797.  Whether  there  can  be  a  lien  on  logs  for  work  done  by  teams 
belonging  to  the  lien  claimant  is  a  question  on  which  the  decisions 
are  not  harmonious.  It  has  been  held  in  Maine  that  a  statute  giving 
"to  laborers  on  lumber  a  lien  thereon  for  the  amount  stipulated  to 
be  paid  for  their  personal  services"  does  not  give  them  a  lien  for 
the  use  of  their  oxen.*^®  And  the  New  Hampshire  act  giving  lum- 
bermen liens  on  lumber  cut  and  hauled  by  them,  for  their  "personal 
services,"  does  not  give  a  lien  for  labor  performed  by  their  teams.*^ 
On  the  other  hand,  in  Minnesota,  under  a  statute  which  provides  that 
"any  person  who  may  do  or  perform  any  manual  labor  in  cutting, 
banking,  driving,"  etc.,  any  logs  or  timber,  shall  have  a  lien  thereon 
for  such  services,  it  is  held  that  where  a  man  and  his  team  are  em- 
ployed, at  a  gross  price  for  both,  to  haul  or  bank  logs,  his  lien  on  the 
logs  extends  to  the  use  of  the  team,  although  the  employer  may  aft- 
erwards put  them  to  work  separately  on  different  parts  of  the  work.** 
And  it  is  held  in  Wisconsin  that  the  "labor  and  services"  for  which 
the  Wisconsin  statute  gives  a  lien  upon  logs  are  not  merely  the  per- 
sonal or  manual  labor  and  services  of  the  claimant,  but  include  those 
performed  by  his  teams. '^  There  can  be  no  lien  for  the  use  of  a  team, 
apart  from  the  labor  of  its  owner.  Therefore  the  owner  of  an  ox, 
who  lets  it  out  for  hire,  has  no  lien  for  such  hire  on  the  logs  of  a 
third  person  hauled  by  the  bailee  of  the  ox.**  And  one  who  has  sold 
a  team  on  condition  that  he  should  retain  title  until  the  price  was 

65  Id.  56  Id.  67  Id. 

68  Bass  V.  Wmiams,  41  N.  W.  229,  73  Mich.  208. 

60  McCrlUls  V.  Wilson,  34  Me.  286;  Cobum  v.  KersweU,  35  Me.  126. 
•0  Hale  T.  Brown,  59  N.  H.  551. 

61  Martin  v.  Wakefield,  43  N.  W.  966,  42  Minn.  17a 

62  Hogan  V.  0*Neill,  5  N.  W.  490,  49  Wis.  169. 

««  I^hman  v.  Peterson,  58  N.  W.  407,  87  Wis.  227. 
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paid,  and  that  upon  default  he  should  be  paid  for  its  use,  is  not,  upon 
default  in  the  payment,  entitled  to  a  lien  on  lumber  in  the  manu- 
facture of  which  the  team  was  used  by  the  purchaser.**  Under  a  stat- 
ute giTing  a  laborer  on  logs  a  lien  for  his  ^'personal  services  and  the 
sen-ices  performed  by  his  team,"  it  is  no  objection  to  a  lien  for  work 
done  by  a  team  that  the  team  has  not  been  fully  paid  for^  the  lien 
claimant  being  lawfully  in  possession  of  it.*' 

Division  III.     Property  Subject  to  Lien. 

IiOg:s  and  Lumber. 

§  798.  The  property  to  which  lumbermen's  liens  attach  is  usually 
logs,  lumber,  or  timber.  The  word  "timber,''  in  a  statute  giving  a 
lien  thereon,  has  been  held  to  include  railroad  ties;  ••  and  "cedar  shin- 
gle rift,"  cut  four  feet  long  for  hauling,  is  embraced  in  the  Maine  stat- 
ute which  gives  laborers  a  lien  for  cutting  or  hauling  "logs  or  limi- 
ber."  •^  A  lien  for  hauling  and  banking  logs  is  not  limited  to  the  iden- 
tical logs  hauled  and  banked,  where  the  claimant  has  worked  with 
others  on  a  lot  of  logs,  but  may  extend  to  the  entire  lot,  where  they 
all  belong  to  the  same  owner.®^  Ck)nver8ely,  a  lien  for  work  done  on 
a  large  quantity  of  lumber  may  be  enforced  on  part  of  it®*  Thus, 
where  a  man  contracted  to  haul  a  quantity  of  lumber  at  a  stipulated 
price  per  1,000  feet,  it  was  held  that  he  had  a  lien  on  the  whole  quan- 
tity drawn,  within  60  days  next  prior  to  the  date  of  his  writ  brought 
to  oiforce  his  lien  for  the  price  of  the  hauling  within  that  time,  and 
not  a  separate  lien  on  each  1,000  feet  for  the  price  of  drawing  the 
same.^^    And  where  a  shingle  maker  has  manufactured  shingles  for 

«4  Mabie  v.  Sines,  52  N.  W.  1007,  1)2  Mich.  545. 

«5  Kelley  v.  KeUey,  77  Me.  135. 

c6  Kollock  v.  Parcher,  9  N.  W.  67,  52  Wis.  393. 

•7  Sands  v.  Sands,  74  Me.  230. 

«»  Jacubeck  v.  Hewitt,  20  N.  W.  372,  61  Wis.  96;  Johnson  v.  Mining  Co.,  47 
N.  W.  303,  78  Wis.  159;  Oullette  v.  Davis,  12  South.  27,  69  Miss.  702;  Huntoon 
V.  O'Brien,  44  N.  W.  601,  79  Mich.  227. 

••  Hughes  V.  Tanner,  55  N.  W.  601,  96  Mich.  113;  Craddoclt  v.  Dwight,  48 
N.  W.  644,  86  Mich.  587;  Bean  v.  Brown,  TA  N.  H.  395;  Martin  t.  Walcefiekl, 
43  N.  W.  966,  42  Minn.  170;  Proulx  v.  Mill  Co.,  33  Tac.  1067,  6  Wash.  478. 

70  Bean  y.  Brown,  54  N.  H.  395. 
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another  under  a  continuing  contract,  and  the  shingles  were  mingled 
and  sold  by  the  owner  without  regard  to  the  fact  of  their  being  the 
first  or  last  manufactured,  the  shingle  maker  would  be  entitled  to  a 
lien  on  shingles  manufactured  prior  to  the  time  up  to  which  he  had 
iK.en  paid,  for  work  and  labor  thereafter  performed  in  such  mann* 
facture."'^  The  fact  that  part  of  the  lumber  on  which  a  lien  is  claim- 
ed for  sawing  was  shipped  by  the  owner  without  payment  of  the  saw- 
ing bill,  and  without  protest  by  the  sawyer,  does  not  preclude  the  lat- 
ter  from  claiming  a  lien  on  what  remains,  in  the  absence  of  a  right 
expressly  reserved  to  ship  before  payment."'*  Where  the  whole  of  the 
services  are  performed  under  one  contract  of  employment  in  getting 
out  a  single  lot  of  logs,  two  different  marks,  however,  being  put  on 
different  portions  of  them,  according  to  their  grade  or  quality,  the 
laborer  may  claim  and  enforce  his  lien  for  his  entire  services  upon 
that  part  bearing  one  of  these  marks.^*  But  where,  in  an  action  to 
foreclose  a  lien  on  logs  for  stumpage,  it  appears  that  payment  for 
cutting  was  to  be  made  separately  for  each  1,000  feet  cut,  a  portion 
of  the  logs  in  the  possession  of  a  purchaser  from  the  original  lien 
debtor  is  only  liable  pro  rata  for  the  amount  of  the  lienJ* 

On  One  Man's  Logs  for  Work  Done  on  Another's. 

§  799.  Although,  as  we  have  seen,  logs  may  be  subject  to  a  lien 
for  labor  done  on  or  about  other  logs,  yet  this  rule  does  not  apply  to 
logs  belonging  to  different  persons.  In  other  words,  one  man's  logs 
are  not  liable  for  work  done  on  those  of  another.^*  So,  if  each  of 
several  owners  hires  a  different  person  to  drive  his  logs,  and  the  logs 
of  all  get  intermixed,  and  all  the  drivers  labor  on  the  whole  number, 
the  lien  of  the  respective  laborers  is  only  on  such  logs  as  they  were 
employed  to  drive.^*    And  where  a  laborer  performs  work  on  a  large 

71  Craddook  v.  D wight,  48  N.  W.  644,  85  Mich.  587. 

7  2  Hughes  V.  Tanner,  55  N.  W.  6G1,  96  Mich.  113. 

7  a  Martin  v.  Wakefield,  43  N.  W.  966,  42  Minn.  176. 

74  Doyle  v.  McLeod,  3l'Pac.  96,  4  Wash.  St.  732. 

7  6  Marsh  v.  Flint,  27  Me.  475;  Doe  v.  Monson,  33  Me.  430;  Hamilton  t. 
Buck,  36  Me.  536;  Doyle  v.  True,  Id.  542;  Oliver  v.  Woodman,  66  Me.  54; 
Appleman  v.  Myre,  42  N.  W.  48,  74  Mich.  359;  Murphy  t.  Myre,  42  N.  W. 
50,  74  Mich.  365. 

7«  Hamilton  y.  Buck,  36  Me.  536;  Doe  v.  Monson,  33  Me.  430. 
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drive  of  logs,  belonging  to  different  owners,  he  cannot  enforce  his  lien 
in  whole  upon  the  logs  belonging  to  one  or  more  of  the  different  own- 
ers, but  he  must  show  the  amount  of  labor  expended  upon  each  own- 
er's logs,  and  to  that  extent  only  he  is  entitled  to  have  his  lien  as- 
sessed upon  that  owner's  logs.^^     But  in  Michigan,  if  the  logs  of  an 
individual  owner  have  become  intermingled  with  those  in  the  charge 
of  a  boom  company  without  his  consent,  but  without  the  fault  of  the 
company,  the  latter  acquires  a  lien  for  its  services  in  driving  them, 
which  it  does  not  waive  by  refusing  to  deliver  them  on  demand,  un- 
less the  owner  tenders,  not  only  a  reasonable  compensation  for  the 
services,  but  enough  to  cover  the  cost  of  separating  his  logs  from  the 
rest.^*    When  a  grant  of  land  upon  a  condition  subsequent  author- 
ized the  grantee  to  take  lumber  therefrom,  subject  to  a  lien  upon 
such  lumber  for  the  purchafie  money,  and  several  lots  of  lumber  wore 
cut  and  driven  to  the  boom  by  the  grantee,  and,  by  the  negligence  or 
carelessness  of  the  grantee,  the  several  lots  became  intermixed,  so 
that  the  respective  lots  upon  which  the  several  laborers  worked  could 
not  be  distinguished,  it  was  lield  that  the  lien  of  the  laborers  took 
precedence  of  the  grantors  lien  upon  the  lumber;  that  the  act  of  the 
grantee,  in  intermixing  the  logs,  must  be  considered  as  his  act  as 
agent  of  the  grantor;  and  that  the  lien  of  the  laborers  was  therefore 
upon  the  whole  mass  of  logs.^* 

On  Products  Manufactured  f^om  Logs. 

§  800.  There  is  a  difference  between  a  lien  on  logs,  and  a  lien  on 
the  products  of  such  logs.  Thus,  where  statutes  declare  that  every 
person  performing  labor  on,  or  who  shall  assist  in  obtaining  or  se- 
curing, saw  logs,  shall  have  a  lien  thereon  for  labor,  or  in  securing 
the  same,  and  that  every  person  performing  labor  on,  or  who  shall  as- 
sist in  manufacturing,  saw  logs,  has  a  lien  on  the  lumber,  it  is  held 
that  such  statutes  provide  for  two  distinct  classes  of  liens,  and  that 
a  lien  for  labor  on,  or  in  securing,  saw  logs,  does  not  attach  to  the 

T7  Appleman  v.  Myre,  42  N.  W.  48,  74  Mich.  359. 

Ti  HaU  V.  Boom  Co.,  16  N.  W.  770,  51  Mich.  377.    The  opinion  in  this  case 
gives  a  good  statement  of  the  operations  of  boom  companies. 
19  Spofford  V.  Tnie,  33  Me.  2S3. 
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lumber  into  which  such  logs  were  afterwards  manufactured.**  And 
statutes  giving  a  lien  on  the  ^logs  and  timber"  for  labor  performed 
in  manufacturing  them  into  lumber,  do  not  entitle  the  laborer  to  a 
lien  on  the  manufactured  lumber  made  from  the  logs  and  timber.^^ 
So,  too,  a  statutory  lien  for  assisting  in  '^manufacturing  saw  logs 
into  lumber"  does  not  attach  to  shingles.*^  In  Arkansas  a  laborer's 
lien  exists  only  for  work  performed  in  producing  the  property  against 
which  it  is  sought  to  be  enforced.  Hence  a  mechanic's  lien  for  work 
in  moving  and  repairing  a  sawmill  cannot  be  enforced  against  lumber 
manufactured  in  the  mill."^ 

Division  IV.     Loss  and  Discharge  of  Lien. 

Waiver. 

§  801.  A  lumberman's  lien  may  be  waived.  Thus,  it  has  been 
held  that  a  voluntary  and  unconditional  delivery  of  the  logs  to  the 
owner  waives  the  lien.**  But  the  manufaciurer  of  lumber  does  not 
waive  his  statutory  lien  for  services  in  manufacturing  it  by  expressly 
reserving  in  his  statement  the  common-law  lien  which  he  has  by  vir- 
tue of  his  possession  of  the  property.  ^'^  And  an  agreement  between 
a  sawyer  and  the  owner  of  logs  to  be  sawed  that  all  the  lumber  was 
to  remain  on  the  docks  of  the  sawyer,  in  his  possession,  until  the  saw- 
ing bill  was  paid,  is  not  inconsistent  with  his  right  to  claim  a  lien.^' 

Credit. 

§  802.  Whether  extenduig  the  time  of  payment  operates  as  a 
waiver  of  the  lien  on  logs  is  a  question  on  which  the  courts  do  not 
^gree.    It  is  the  rule  in  New  Hampshire  that  a  lien  for  hauling  logs 

«•  Winsor  y.  Johnson,  32  Pac.  215,  5  Wash.  429. 

81  Gross  V.  Eiden,  11  N.  W.  9,  53  Wis.  543;   Babka  v.  Eldred,  2  X.  W.  102, 
47  Wis.  189. 

82  Dexter,  Horton  &  Co.  v.  Sparkman,  25  Pac.  1070,  2  Wash.  St.  1G5. 
88  Russell  V.  Painter,  7  S.  W.  35,  50  Ark.  244. 

84  Hucklns  V.  Cushlng,  36  Me.  423. 

86  Phillips  V.  Freyer,  45  N.  W.  81,  80  Mich.  254. 

««  Hughes  V.  Tanner,  55  N.  W.  661;  96  Mich.  113. 
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is  not  waived  by  taking  the  owner's  note,  unless  it  is  taken  in  pay- 
ment, or  as  a  substitution  of  a  different  contract  for  that  under  which 
Ihe  lien  attached.*'  But  this  rule  does  not  seem  to  prevail  else- 
where. Thus,  it  is  said  by  the  supreme  court  of  Michigan  that  al- 
though taking  the  debtor's  acceptance  on  time  does  not  operate  as 
payment,  unless  so  agreed,  it  suspends  the  remedy,  and  hence  is  a 
waiver  of  any  lien  on  chattels  for  a  demand  for  services  upon  them, 
to  meet  which  the  acceptances  were  given.  A  lien  of  that  kind  can- 
not be  maintained,  in  the  absence  of  express  agreement,  except  for  a 
debt  presently  due.**  In  a  recent  case  in  Minnesota  it  appeared  that 
a  vendor  of  logs  delivered  them  at  the  limits  of  the  boom  of  a  boom 
company,  but  retained  ownership  of  the  marks  of  record  as  security 
for  the  price.  The  company  took  possession  of  the  logs,  and  drove 
them  to  the  vendee's  mills,  where  it  delivered  part  of  them,  and  there- 
after extended  the  time  of  payment  of  its  boom  charges  by  the 
vendee.  It  was  held  that  the  extension  released  the  company's  lien 
on  the  logs  remaining  in  its  possession,  as  against  the  lien  of  the 
vendor.** 

Where  a  contract  for  sawing  logs  provided  that  payment  therefor 
should  be  made  ''as  often  as  once  a  month  after  the  lumber  is  de- 
livered out  of  said  mill,"  it  was  held  that  this  did  not  waive  a  lien,  it 
being  construed  to  require  payment  for  all  lumber  sold  before  it  was 
taken  from  the  sawyer's  possession,  and  payments  monthly,  whether 
sales  were  made  or  not** 

Sale  of  the  Property. 

§  803.  Sometimes  a  sale  of  the  logs  by  the  owner  divests  the  lien. 
Thus,  under  statutes  which  give  a  lien  to  any  person  sawing  or  manu- 
facturing logs  into  lumber,  taking  ''precedence  over  all  other  claims 
and  liens  thereon,"  a  lien  for  work  and  labor  done  in  converting  logs 
into  shingles  will  not  be  enforced  against  a  bona  fide  purchaser  of 
the  shingles  without  notice,  either  actual  or  constructive,  who  has 

8T  calef  V.  Brinley,  58  N.  H.  90;  Stevens  v.  Kennard,  Id. 
88  Au  Sable  River  Boom  Co.  v.  Sanborn,  36  Mich.  358.    This  was  a  suit  be- 
tween the  Uenor  and  a  vendee  of  the  logs. 
8»  Clough  V.  Boom  Go.  (Minn.)  66  N.  W.  200. 
BO  Ghadwick  v.  Broadwell,  27  Mich.  6. 
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purchased  before  the  filing  of  the  claim  for  such  lien.**  And  no  lion 
on  shingles  arises  under  a  statute  giving  a  lien  to  every  person  per- 
forming work  or  labor  in  manufacturing  logs  into  lumber  and  shin- 
gles ''while  the  same  remains  at  the  mill  where  it  was  manufactured, 
or  in  the  possession  or  under  the  control  of  the  manufacturer,"  where 
the  undisputed  findings  show  that  the  shingles  were  not  at  the  mill  at 
the  time  the  lien  claim  was  filed,  but  had  been  sold  by  the  manufac- 
turer, and  had  passed  from  his  possession^*'  But  a  sale  to  one  who 
has  constructive  notice  of  the  lien  does  not  affect  it.**  Under  a  statute 
declaring  that  any  person  who  transports  out  of  the  state  logs  on 
which  there  is  a  lien  shall  be  liable  ajs  "for  a  conversion,"  the  owner  of 
logs  on  which  there  is  a  lien  is  not  liable  if  he  sell  them  to  one  who 
does  so  transport  them.*^  A  sale  of  the  lumber  by  the  lien  claimant 
while  it  is  in  his  possession  constitutes  a  conversion  of  it,  and  there- 
fore puts  an  end  to  his  lien.*° 

OonAiBlon  of  Accounts. 

§  804.  Where  lien  labor  is  inextricably  mixed  with  nonlien  labor, 
no  lien  will  be  enforced.**  Thus,  if  a  contract  includes  lienable  and 
nonlienable  items  for  one  price,  there  can  be  no  apportionment,  and 
there  is  no  lien  at  all.*^  And  a  lien  for  sawing  logs  is  waived  by  im- 
plication if  privileged  and  unprivileged  claims  are  commingled  in  the 
same  dealings  so  that  the  lien  is  not  kept  ascertainable  without  re- 
Htating  and  recharging  the  accounts.**  In  states  which  do  not  allow 
the  liens  to  be  assigned,  a  lien  claimant  who  includes  in  his  account 
the  account  of  another  laborer,  who  has  assigned  to  him,  loses  his 
lien,  even  for  his  own  work.**  A  lien  claimant  who  takes  a  single 
judgment  for  his  lien  account  and  other  accounts  loses  his  lien,*** 

»i  Smith  V.  Lumber  Co.,  81  N.  W.  694,  68  Wis,  89. 
»2  Swart  wood  v.  Shingle  Co.,  43  Pac.  21.  13  Wash.  349. 
»»  Paine  v.  Gill,  13  Wis.  561. 

»*  Lohman  v.  Peterson,  58  N.  W.  407.  87  Wis.  227. 

»5  Coit  V.  Waples,  1  Minn.  134  (Gil.  110);  Davis  v.  Bigler,  02  Pa.  St.  242. 
»«  Kelley  v.  Kelley,  77  Me.  135. 

»7  Bradford  v.  Lumber  Co.,  48  N.  AV.  1105,  80  Wis.  50. 
»8  McMaster  v.  Merrick,  2  N.  W.  895,  41  Mich.  505. 
»8  Dexter,  Horton  &  Co.  v.  Sparkman,  25  Pac.  1070,  2  Wa^h.  St  165. 
100  Bicknell  v.  Trlckey,  34  Me.  273;   McCrlUis  v.  Wilson,  Id.  286;   Johnson 
V.  Pike,  35  Me.  291. 
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Laches. 

§  805.  A  lien  on  logs,  like  a  lien  on  land,  may  be  lost  by  laches. 
Failure  to  enforce  the  lien  within  the  time  prescribed  therefor  re- 
leases the  logs  or  lumber  from  the  lien.  The  Washington  statute 
declared  that  a  lien  on  saw  logs  should  not  be  binding  for  more 
than  12  months,  unless  a  civil  action  was  brought  to  enforce  the 
lien  within  that  time.  A  suit  was  commenced  in  that  state  in 
due  time,  but  the  logs  were  removed  to  Oregon  before  a  decree 
was  entered.  It  was  held  by  the  Oregon  court  that,  assuming 
such  lien  could  be  enforced  in  Oregon,  a  suit  therefor  could  not 
be  maintained  after  the  expiration  of  the  statutory  period,  the  com- 
mencement of  the  action  in  Washington  not  having  the  effect  to 
continue  the  lien.^®^  Where  the  time  for  beginning  suit  is  30  days, 
a  lumberman  who  releases  his  lien  on  the  logs  on  which  he  has 
worked  during  the  preceding  30  days  cannot  enforce  a  lien  on  logs, 
belonging  to  the  same  owner,  on  which  he  worked  before  said  30 
days.^®*  The  Wisconsin  statute  provides  that  a  lien  for  labor  and 
services  on  logs  shall  expire  unless  action  to  enforce  the  same  is 
commenced  within  four  months  after  the  filing  thereof,  and  that 
"a  civil  action  shall  be  commenced  bv  the  service  of  a  summons; 
from  the  time  of  such  service  or  the  issuance  of  a  provisional  remedy, 
the  court  shall  be  deemed  to  have  acquired  jurisdiction."  Under 
this  statute  it  has  been  held  that  where  plaintiff  filed  his  claim  May 
24thy  and  thereafter,  on  a  verified  complaint  and  affidavit,  attached 
the  logs  September  21st,  and,  defendant  being  a  nonresident,  the 
summons  was  ordered,  September  27th,  to  be  served  by  publica- 
tion, which  publication  was  commenced  October  5th  following,  that 
the  action  being  in  the  nature  of  a  proceeding  in  rem,  and  the  at- 
tachment a  provisional  remedy,  the  court  acquired  jurisdiction  from 
the  time  of  the  seizure  on  attachment,  notwithstanding  that  defend- 
ant had  not  been  served  with  a  summons  within  four  months  from 
the  filing  of  the  claim.^®"  Proceedings  to  enforce  loggers'  liens  must 
not  only  be  begun  in  due  time,  but  must  be  diligently  prosecuted. 

•01  North  Pac.  Lumber  Co.  v.  Lang,  42  Pac.  799,  28  Or.  246. 

102  CainpbeU  v.  Vincent,  36  Pac.  685,  8  Wash.  650. 

103  Cox  V.  Lumber  Co.,  51  N.  W.  1130,  82  Wis.  141. 
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Thus,  the  lien  on  lumber  given  by  the  Maine  statute  "for  personal 
services  thereon"  must  be  pursued  to  final  judgment  and  sale  on 
execution.  If  the  attachment  is  once  lost  by  lapse  of  time,  it  can- 
not  be  enforced  by  an  alias  execution,  the  statute  giving  no  such 
security  to  a  judj^ment  creditor,  as  such."* 

§  80G.  The  "sixty  days"  during  which,  under  the  Maine  statute, 
a  log-driver's  lien  continues  "after  the  logs  or  lumber  arrive  at  the 
place  of  destination  for  sale  or  manufacture,"  do  not  commence  to 
nm,  as  to  any  of  the  logs  upon  which  the  lien  exists,  until  all  the 
logs  subject  to  the  same  lien  have  arrived  within  the  boom,  pro- 
vided the  logs  have  been  driven  together,  and  the  driving  has  not 
been  suspended  after  a  portion  of  them  hafi  reached  the  boom,  but 
has  been  continuously  kept  up  till  all  the  logs  have  been  driven 
in.^°*^  Under  a  contract  to  cut  and  haul  two  kinds  of  lumber  from 
the  same  land,  the  60  days  run  from  the  date  of  the  last  delivery 
of  either  kind,  and  not,  as  to  each  kind,  from  the  last  delivery  made 
of  it.^®*  Under  a  statute  which  declares  that  the  lien  shall  "con- 
tinue 60  days  after  the  services  are  performed,"  it  is  held  that  where 
continuous  labor  on  logs  is  done  under  an  entire  contract,  the  lien 
continues  for  60  days  from  the  time  of  the  completion  of  the  work.^°' 
In  a  recent  Wisconsin  case  it  appeared  that  the  plaintiff  contracted 
Avith  defendants  to  raft  and  boom  all  the  logs  which  defendants  had 
in  a  stream.  All  the  logs  but  four  were  delivered,  and  plaintiff 
sent  defendants  a  bill  for  services  rendered.  Both  parties  treated 
the  contract  as  fully  performed.  Two  months  afterwards,  plaintiff 
delivered  the  four  remaining  logs.  On  these  facts  the  court  held 
that  such  latter  delivery  did  not  keep  alive  plaintiff's  right  to  a  lien 
for  the  services  performed.^*** 

Payment. 

§  807.  Payment  of  the  lien  debt,  of  course,  puts  an  end  to  the 
lien.  *And,  where  the  debtor  pays  the  debt  for  which  a  lien  is 

104  Robinson  v.  Bunker,  38  Me.  180.      los  Sheridan  y.  Ireland,  66  Me.  65. 

106  PhllUps  v.  Vose,  16  AU.  463,  81  Me.  134. 

107  HUl  V.  Callahan.  58  N.  H.  497. 

108  Fish  Creek  Boom  &  Log-Driving  Co.  v.  Bank,  50  N.  W.  585,  80  Wis.  630; 
Keystone  Lumber  Co.  v.  Bank,  50  N.  W.  58G,  SO  Wis.  634. 
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claimed  on  logs,  the  lien  is  so  completely  lost  that  he  cannot  claim 
to  be  sabrogated  thereto,  as  against  other  persons  interested  in 
the  logs.^**  But,  under  the  Michigan  log-lien  law,  the  fact  that 
the  ownm*  has  paid  the  contractor  the  full  amount  agreed  for  work 
on  the  logs  does  not  discharge  his  liability  to  the  contractor's  em- 
ploy^  claiming  a  lien.^^®  If  payment  is  made  to  one  holding  two 
accounts,  one  secured  by  a  log  lien,  and  the  other  not,  the  court, 
in  the  absence  of  any  express  appropriation  by  the  parties,  will 
apply  the  payment  to  the  unsecured  debt.*^^  A  note  may  constitute 
payment."*  And  where  a  mill  owner,  knowing  that  the  lumber  to 
be  sawed  from  certain  logs  has  been  sold,  saws  them  according  to 
the  purchaser's  directions,  separately  piles  the  lumber,  and  marks 
it  with  his  initials,  and  accepts  the  seller's  note  for  the  price  of 
sawing,  he  thereby  waives  his  right  to  a  lien  on  the  lumbtT."^ 
But,  where  a  note  is  not  expressly  taken  as  payment,  taking  it  does 
not  terminate  the  lien;^^^  and  a  lien  on  logs  for  stumpage  is  not 
lost  by  taking  the  negotiable  note  of  a  third  person,  and  giving  a 
receipt  stating  that  the  note  should  not  be  regarded,  as  payment 
unless  it  was  jpaid  at  maturity.^  ^* 

Repeal  of  Law. 

I  808.  The  right  to  a  logger's  lien  under  the  law  existing  when 
the  laborer  makes  his  contract  is  a  vested  right,  which  is  not  affected 
by  a  subsequent  repeal  of  the  law.*^* 

Division  V.     Prooebdings  to  Enforce  Lien. 

Need  of  Filing:  Iden  Claim. 

i  809.  The  method  of  enforcing  lumbermen's  liens  is  regulated 
by  statute.     In  s<xne  respiHrts  it  resembles  the  method  of  enforcing 

io»  Kennedy  v.  Jones,  67  Me.  538. 

110  Fedorsplel  v.  Johnstone,  49  N.  W.  581,  87  Mich.  303. 

111  Bean  v.  Brown,  54  N.  H.  397. 
ii2Cobiini  V.  KersweU,  35  Me.  126. 

118  TykT  V.  LiinilKT  Co.,  43  N.  W.  1034,  78  Mich.  81. 

114  Calef  V.  Brinloy.  58  N.  H.  90;   Stevens  v.  Kennard,  Id. 

116  Prentiss  v.  Garland,  67  Me.  345. 

116  Gameau  t.  Mill  Co.,  36  Pac.  463,  8  Wash.  467.    See  ante,  §  33. 
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mechanics'  liens  on  land.  Thus  there  is  in  several  states  a  require- 
ment that  the  lien  claimant  shall  give  notice  of  his  lien  by  a  docu- 
ment resembling  the  claim  which  is  required  from  mechanics  who 
assert  liens  on  land.^^^  In  Minnesota  the  claim  is  filed  with  the  sur- 
veyor general.^**  Where  such  claim  is  required  to  be  recorded,  it 
is  not  sufficient  merely  to  hand  it  to  the  recording  officer  after  office 
hours,  with  a  request  to  record  it*"  A  lien  claimant  who  has 
ag:reed  that  the  logs  subject  to  his  lien  shall  be  sold,  and  the  pro- 
ceeds paid  into  court  to  satisfy  the  liens  thereon,  cannot  afterwaids 
object  to  the  sufficiency  of  the  claims  filed  by  the  other  claimants.*"* 

Contents  of  Olaim — Description  of  Work. 

§  810.  The  claim  of  lien  should  describe  the  services  on  which 
the  Hen  is  based,  but  usually  this  need  not  be  done  in  detail.  Thus, 
under  a  statute  giving  a  lien  on  logs  for  labor  performed  in  ob- 
taining or  securing  them,  notices  which  state  that  the  claims  are 
for  labor  performed  upon  and  assistance  rendered  in  preparing  and 
securing  the  logs  are  sufficiently  definite  without  stating  the  char- 
acter of  the  labor.*"*  And  even  under  a  statute  requiring  the  claim 
for  a  laborer's  lien  to  be  filed  in  detail,  specifying  the  labor  per- 
formed and  the  time  thereof,  a  claim:  ''J.,  owner  and  possessor,  to 
D.,  1894,  October  22.  To  122^  days  of  labor  as  sawyer  at  his  saw- 
mill from  1st  October,  1893,  to  August  31,  1894,  fl37.24.  [Signed] 
D.,  Claimant," — is  sufficient.*""  Where  the  statute  provides  that  any 
'^|)ersons  claiming  liens  may  join  in  the  same  action,  and  when  sep- 
arate actions  are  commenced  the  court  may  consolidate  them,''  it 
is  held  that,  where  a  number  of  claimants  join  in  an  action  to  fore- 
close laborers'  liens  on  saw  logs,  and  the  character  of  the  claims  is 
the  same,  and  the  proceeding  is  against  the  same  property,  the  filing 
of  one  notice  of  lien,  wherein  the  claim  of  each  plaintiff  is  separately 
stated,  is  sufficient,  no  particular  form  of  notice  being  required.*"* 

117  See  ante,  cc.  13,  14. 

lis  Chesley  v.  De  Graff,  29  N.  W.  167,  36  Minn.  416. 

110  Jewett  V.  Dariington,  1  Wash.  T.  601. 

»-o  Winsor  v.  Johnson,  32  Pac.  216,  5  Wash,  429. 

121  Overbeck  v.  CaUigan,  33  Pac.  825,  6  Wash.  342. 

122  Cameron  v.  Lumber  Co.  (N.  C.)  24  S.  E.  7. 

12  3  Chevret  v.  Lumber  Co.,  31  Pac.  24,  4  Wash.  721. 
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Same — ^DeBcription  of  Property. 

§  811.  The  lien  claim  must,  of  course,  describe  the  property  sub- 
ject  to  the  lien.  A  description  that  will  identify  the  property  with 
reasonable  certainty  is  sufficient.  Thus  the  description  of  logs  in 
proceedings  to  enforce  a  lien  thereon  is  sufficiently  definite  when  as 
follows :  "A  lot  of  saw  logs  marked  *P'  and  *A/  now  lying  in  Ebey's 
Slough."  ***  Where  a  claim  of  lien  described  the  logs  marked  thus 
@  on  each  end,  while  the  proof  described  them  as  marked  ''Circle 
T,"  and  without  showing  the  location  of  the  mark,  it  was  held  that, 
in  the  absence  of  any  showing  that  any  person  had  been  misled  by 
the  description,  the  notice  and  proof  were  sufficient;  the  law  requir- 
ing only  that  the  property  be  described  sufficiently  for  identification 
with  reasonable  certainty.^'"  But  a  claim  of  lien  on  logs  described 
as  of  a  certain  number  of  feet,  'Tjeing  marked  thus,  'K.  30,'  a  part 
of  which  are  loose  in  the  water  and  a  part  made  up  in  rafts,  one 
raft  of  which  is  now  in  the  possession  of  the  H.  M.  Co.,  and  the 
remainder  are  now  lying  in  the  water  in  the  bay  at  S.,"  is  too  in- 
definite for  identification,  and  an  action  for  stumpage  thereunder 
cannot  be  maintained.^'*  Under  a  statute  giving  a  lien  to  laborers 
who  assist  in  manufacturing  saw  logs  into  lumber,  and  requiring 
the  description  of  the  property  to  be  sufficient  to  identify  it  with 
reasonable  certainty,  a  claim  of  lien  sufficiently  describes  the  lum- 
ber, though  it  has  no  marks,  which  states  that  the  lien  is  on  ''about 
100,000  ft.,  which  has  been  manufactured  in  Eatsap  county,  Wash- 
ington state,  and  which  is  marked y  and  is  now  lying  at  the 

sawmill  owned  by  the  Builders'  Material  Co.,  in  Kitsap  county,  the 
same  being  the  place  where  the  lumber  was  manufactured,  about  two 
miles  south  of  Port  Blakely,  on  Puget  Sound."  ^^^  And  under  such 
statute  a  claim  describing  logs  as  a  "lot  of  saw  logs,  being  about 
1,110,000  feet  in  quantity,  marked  thus,  'K.  33,'  about  153,000  feet 
of  which  are  in  the  possession  of  the  H.  M.  Co.,  and  the  nnnainder 

12*  Wheeler  v.  MOl  Oo.,  3  Pac.  635,  2  Wash.  T.  71. 

126  MunhoUand  v.  Ault,  32  Pac.  294,  4  Wash.  170;  Casey  v.  Ault,  20  Pac.  1048, 
4  Wash.  167. 

i2«  Doyle  T.  McLeod,  31  Pac.  96,  4  Wash.  732. 

127  Dexter,  Horton  &  Co.  y.  Sparkman,  25  Pac.  1070,  2  Wash.  St.  165. 
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are  now  lying  in  the  water  in  the  bay  at  S.,"  is  sufficient  to  deter 
mine  the  amount  and  identity  of  the  logs  so  marked  in  the  water  at 
S.^**  But  even  under  such  statute  a  claim  of  lien  on  lumber,  de- 
scribing it  as  "a  quantity  of  lumber,  being  about  70,000  feet,  now 
lying  at  defendants'  sawmill  in  said  county,"  is  insufficient^** 

Same — Stating  Amount  Due. 

§  812.  The  claim  should  state  the  amount  due  the  claimant;  and 
it  has  been  held  that  he  is  limited  in  his  recovery  to  the  amount  so 
stated.^"®  "A  statute  requiring  "a  statement  of  the  demand  and  the 
amount  thereof  after  deducting  as  near  as  possible  all  just  credits 
and  offsets"  is  sufficiently  complied  with  if  from  the  claim,  taken  as 
a  whole,  the  amount  due  before  and  after  the  deduction  of  credits 
and  offsets  fairly  appears.^ ^^  The  fact  that  a  larger  amount  is 
claimed  in  a  lien  notice  than  was  found  due  does  not  vitiate  the  lien, 
in  the  absence  of  anything  to  show  a  willful  attempt  to  claim  a  lien 
for  more  than  was  justly  due^'*  It  is  no  ground  for  reducing  the 
amount  for  which  a  lien  is  allowed  that  certain  items  charged  on  the 
account  are  not  within  the  lien  law,  it  appearing  that  the  payments 
on  account  were  more  than  enough  to  pay  all  items  up  to  and  in- 
cluding the  dates  of  such  objectionable  items.^'*  And  a  claim  of 
a  logger's  lien  is  not  invalid  because  some  items  claimed  therein  are 
not  such  as  a  lien  is  allowed  for,  where  such  items  can  be  separated 
from  those  properly  included,  and  there  is  no  intention  to  perpetrate 
a  fraud.^**  But  where  a  claim  is  partly  for  services  for  which  a 
lien  is  given  and  partly  for  services  for  which  there  is  no  lien,  and 
the  claim  does  not  show  how  much  of  the  account  is  for  one  class  of 
services  and  how  much  for  the  other,  the  claim  is  not  sufficient  to 
sustain  a  lien.*'" 

128  Doyle  v.  McLeod,  31  Pac.  96,  4  Wash.  732. 

120  Dexter,  Horton  &  Co.  v.  WUey,  25  Pac.  1071,  2  Wash.  St.  171. 

180  Chesley  v.  De  Graff,  29  N.  W.  167,  35  Minn.  415. 

181  Wheeler  v.  MiU  Co.,  3  Pac.  635,  2  Wash.  T.  71;  Baxter  v.  Smith,  4  Pac. 
35,  2  Wash.  T.  97. 

182  proulx  V.  MiU  Co.,  33  Pac.  1067,  6  Wash.  478. 
188  Cuer  V.  Uoss,  6  N.  W.  331,  49  Wis.  652. 

184  Duggan  v.  Logging  Co.,  38  Pac.  856,  10  Wash.  84. 

185  Dexter,  Horton  &  Co.  v.  Spai^man,  25  Pac.  1070,  2  Wash.  St  165. 
(840) 
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Sig:natare  and  Verification. 

§  813.  The  claim  should  appear  to  be  made  by  the  claimant,  or  by 
some  one  acting  under  authority  from  him.  Thus,  under  a  statute 
requiring  that,  to  preserve  a  lien  on  logs  for  labor  in  cutting,  driv- 
ing, etc.,  such  logs,  a  statement  shall  be  filed  "under  oath  by  claimant, 
or  some  one  in  his  behalf,"  if  such  statement  is  made  by  another 
than  the  claimant,  the  oath  should  state  that  it  is  done  by  his  au- 
thority.*'*  But  a  claim  for  a  firm,  signed  6y  one  partner,  who 
swears  in  the  verification  that  he  makes  it  on  behalf  of  his  firm,  is 
sufficient  to  give  the  firm  a  lien.*"^  If  a  statute  giving  a  lien  to 
laborers  manufacturing  saw  logs,  requires  no  statement  by  the  per- 
son verifying  a  claim  of  lien  for  another  of  the  facts  upon  which  he 
bases  his  belief,  a  verification  by  such  person  to  the  effect  that  he 
believes  the  claim  to  be  true  is  sufficient.^**  A  verification  of  a 
logger's  lien  before  a  notary  of  another  state,  whose  official  seal  is 
affixed  thereto,  is  sufficient.*'* 

Time  for  Filing:  Claim. 

§  814.  The  statutes  usually  limit  the  time  within  which  a  claim 
for  a  logger's  lien  may  be  filed.  Under  a  statutoiT  provision  "that 
the  statement  of  lien  shall  be  filed  within  30  days  after  the  comple- 
tion or  last  day  of  such  labor  or  services,"  the  30  days  do  not  com- 
mence to  run  from  the  time  each  statement  of  the  amount  due  was 
rendered,  where  there  is  but  one  contract.**®  Under  a  provision 
that  the  laborer  shall  have  30  days  to  file  his  claim  of  lien,  the  timp 
begins  to  run  from  the  period  when  his  labor  in  securing  the  logs 
ceases,  and  not  from  the  time  the  boom  is  completed.***  Where  a 
logger  releases  his  lien  on  the  specific  logs  cut  during  the  last  period 
of  a  continuous  employment,  the  time  for  filing  his  claim  for  logs  cut 
during  the  first  period  begins  to  run  from  the  end  of  such  period.*** 

186  Griffin  v.  Chadbourne.  19  N.  W.  647,  32  Minn.  120. 
i»T  Garland  v.  Hickey.  43  N.  W.  832,  75  Wis.  178. 
1S8  Dexter  v.  Sparkman,  25  Pac.  1070,  2  Wash.  St.  165. 
189  Duggan  V.  Logging  Co.,  38  Pac.  850, 10  Wasli.  84. 
140  Craddock  v.  D wight,  48  N.  W.  644,  85  Mich.  587. 
1*1  Overbeck  v.  CaUigan,  33  Pac.  825,  6  Wash.  342. 
142  Beal  V.  Nichols,  40  Pac.  789,  12  Wash.  167. 
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The  Wisconfiln  statute  provides  that,  if  services  be  performed  and 
completed  between  November  1st  and  May  Ist,  petition  for  lien  there- 
for shall  be  filed  on  or  before  Jmie  1st  next  thereafter,  bat,  if  they 
be  performed,  in  whole  or  in  part,  after  May  1st,  then  such  petition 
shall  be  filed  within  30  days  after  completion  of  services.  Under 
this  statute  it  has  been  held  that,  where  an  account  for  supplies  was 
conmienced  in  July,  1877,  but,  by  a  proper  application  of  payments 
on  account,  as  shown  by  a  settlement  between  the  parties,  all  those 
previous  to  November  1,  1877,  were  paid  for,  and  the  remainder,  for 
which  a  lien  was  claimed,  were  furnished  between  the  latter  date 
and  May  1, 1878,  a  petition  for  a  lien,  filed  before  June  1, 1878,  was 
in  time.^^*  If  the  claim  is  filed  within  the  statutory  time,  it  makes 
no  difference  that  it  is  filed  after  the  owner's  death.*** 

Nature  of  Siiit  to  Enforce  Lien. 

§  815.  In  Maine  the  practice  is  for  a  laborer  who  has  a  lien  on 
logs  to  sue  his  employer  personally,  and  attach  the  logs  in  such  suit, 
even  though  the  employer  is  not  the  owner  of  the  logs.  In  such 
case  the  suit  is  in  personam  so  far  as  the  employer  is  concerned, 
and  in  rem  so  far  as  the  logs  and  their  owner  are  concerned.***  In 
Wisconsin  it  is  held  that  an  action  to  enforce  a  lien  given  by  stat- 
ute for  tolls  on  logs  run  through  a  dam  is  an  action  at  law  on 
contract,  though  it  has  some  of  the  characteristics  of  a  suit  in 
equity."*  Under  a  statute  providing  that  a  person  who  shall  de- 
stroy, or  render  impossible  of  identification,  logs  on  wliich  there  are 
liens,  shall  be  liable  to  the  lienholders  for  the  damages  suffered,  a 
separate  action  for  damages  for  the  destruction  of  logs  on  which 
plaintiff  claims  a  lien  may  be  maintained  for  a  balance  due  after  an 
action  to  enforce  the  lien  as  to  an  undestroyed  portion  of  such  logs 
is  determined."^  But,  after  logs  on  which  there  were  liens  have 
been  sawed  up,  the  lienholders  cannot  maintain  a  joint  action 
against  the  person  who  owned  them  and  the  person  who  sawed  the 

14  8  Cuer  V.  Ross,  6  N.  W.  331,  49  Wis.  652. 

i44Vlles  V.  Green,  64  N.  W.  856,  91  Wis.  217. 

14  5  Redington  v.  Frye,  43  Me.  578;  BickneU  v.  Trickey,  84  Me.  281. 

146  Tewksbury  v.  Bronson,  4  N.  W.  749,  48  Wis.  581- 

14T  Peterson  v.  Saywai-d,  37  Pac.  657,  9  Wash.  503. 
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logs  for  a  personal  judfi^ment  against  the  former,  a  decree  of  fore- 
•closure  against  the  logs,  and  a  decree  that  the  latter  person  pay 
the  sum  due,  with  attorney's  fee,  since,  as  against  the  former,  they 
have  an  action  in  contract,  and  against  the  latter  an  action  in  tort, 
under  such  statute.^**  The  remedy  of  a  contractor,  who  has  a  stat- 
utory lien  on  logs,  for  the  wrongful  levy  thereon,  is,  under  the  Penn- 
sylvania statute,  against  the  proceeds  of  sale  rather  than  by  trespass 
against  the  sheriff.^*"  Where  the  statute  provides  for  the  enforce- 
jnent  of  loggers'  liens  by  attachment,  that  remedy  is  exclusive.^*® 

Jurisdiction. 

§  816.  In  Michigan  there  is  no  jurisdiction  to  enforce  a  lien  on 
logs  unless  the  return  on  the  writ  shows  that  a  copy  of  the  in- 
ventory of  the  property  seized  was  served  on  the  principal  defend- 
ant or  on  the  owner  of  the  logs,^*^^  and,  where  the  remedy  by  at- 
tachment is  exclusive,  there  is  no  jurisdiction  unless  the  logs  are 
actually  attached.^'*  Where  the  lien  is  enforced  by  attachment, 
there  is  no  jurisdiction  unless  the  logs  are  attached  in  the  county  in 
which  the  suit  is  brought.^*'  But,  where  the  statute  does  not  pro- 
vide for  attaching  the  logs,  but  declares  that  the  loggers'  liens  shall 
be  enforced  by  a  civil  action  in  any  superior  court,  it  has  been  held 
that  such  an  action  was  properly  brought  in  the  county  where  the 
legs  were  cut,  the  claim  was  filed,  and  the  owner  resided,  though  the 
logs  were  in  another  county.^"*  It  has  been  held  in  Oregon  that 
since  the  Washington  statute,  providing  that  any  person  who  shall 
render  difficult  of  identification  any  saw  logs  upon  which  there  is 
a  lien  shall  be  liable  to  the  lienor  for  damages,  recoverable  by  civil 
action,  creates  a  liability  without  prescribing  a  mode  for  its  enforce- 
ment, such  liability  may  be  enforced  in  Oregon  by  a  court  having 

148  Singer  v.  WaUace,  30  Pac.  466,  8  Wash.  576. 

149  Fitzgerald  v.  EUiott,  29  Atl.  346,  162  Pa.  St.  118. 

150  Griffin  V.  Chadboume,  19  N.  W.  647,  32  Minn.  126. 
161  Davison  v.  Davison,  58  N.  W.  637,  99  Mich.  625. 

152  Griffin  v.  Chadboume,  19  N.  W.  647,  32  Minn.  126. 

153  Shafer  v.  Hogue,  35  N.  W.  928,  70  Wis.  392. 

164  Overbeck  v.  CaUigan,  33  Pac.  825,  6  Wash.  342.    This  decision  was  by  a 
divided  court. 
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general  jurisdiction  of  the  subject-matter  and  the  parties.^**  Where 
several  liens  on  logs  are  asserted,  none  of  which  conflict  with  the 
rights  of  third  persons,  the  only  question  in  common  being  the  va- 
lidity of  the  law  under  which  they  are  claimed,  the  rights  of  the 
claimants  cannot  be  litigated  in  one  suit  upon  a  bill  in  equity  that 
is  not  a  bill  of  peace,  or  a  bill  to  prevent  multiplicity  of  suits-* '•  . 

Parties  Plaintiff. 

§  817.  The  party  plaintiff  in  suits  to  enforce  lumbermen's  liens 
is  usually  the  one  who  did  the  work  for  which  the  lien  is  claimed, 
and  in  Maine,  at  least,  a  lien  that  has  been  assigned  may  neverthe- 
less be  enforced  in  the  name  of  the  assignor  for  the  benefit  of  the 
assignee.*"^  In  Minnesota  an  assignee  cannot  enforce  the  lien  un- 
less the  assignment  to  him  has  been  filed  for  record  in  the  surveyor 
general's  office,  as  required  by  the  statute  of  that  state.*"  Under 
a  statute  which  provides  that,  when  several  persons  have  claims 
for  labor  against  the  same  product  for  amounts  less  than  $100,  they 
may  unite  them,  and  "designate  one  of  their  number  their  agent  or 
attorney  for  prosecuting  such  liens"  in  the  circuit  court,  it  is  held 
that  such  claims  may  be  prosecuted  in  one  action,  though  the  claim 
of  the  agent  or  attorney  designated  exceed  $100.^°*  And  in  Wash- 
ington all  lienholders  may  join  in  an  action  for  damages  for  the  de- 
sti'uction  of  the  logs  subject  to  their  liens.*'® 

Parties  Defendant. 

§  818.  The  action  to  enforce  a  log  lien  is  brought  against  the  lien 
claimant's  «nployer,  whether  he  is  the  owner  of  the  logs  or  not.*** 
The  owner  in  such  case  is  not  without  remedy,  since  he  is  allowed 

108  North  Pac.  Lumber  Co.  v.  Lang  (Or.)  42  Pac.  799. 

156  Southern  Michigan  Lumber  CJo.  v.  McDonald,  24  N.  W.  87,  67  Mich.  292. 

157  Murphy  v.  Adams,  71  Me.  113;  PhlUips  v.  Vose,  16  Atl.  463,  81  Me.  134. 

158  Griffin  V.  Chadbourne,  19  N.  W.  647,  32  Minn.  126. 

160  Wiggins  V.  Houghton,  50  N.  W.  1005,  80  Mich.  468;  VHlenuve  v.  Sines.  52 
N.  W.  1007,  92  Mich.  556. 

100  I'etorson  v.  Say  ward,  37  Pac.  657,  9  NA'ash.  503. 

161  Oliver  V.  Woodman,  66  Me.  54;  Redington  v.  Frye,  43  Me.  578;  BickneU 
V.  Triclvcy,  34  Me.  281;  AVinslow  v.  Urqiihart,  39  Wis.  260;  Miingep  v.  Lenroot, 
[V2  Wis.  541. 
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either  to  come  in  and  defend  the  snit,^**  op  to  test  the  validity  of 
the  lien  by  replevying  the  logs.^**  Under  the  Wisconsin  statute  giv- 
ing a  logging  lien  for  labor,  a  laborer  performing  services  upon  logs 
for  diflferent  persons,  and  having  liens  for  his  several  services,  may 
treat  his  liens  as  an  entirety,  and  enforce  the  same  in  a  single  pro- 
ceeding, to  which  each  employer  may  be  made  a  party.^**  But  it  is 
held  in  Maine  that  a  log  driver's  lien  does  not  attach  to  a  whole 
mass  of  logs  of  different  owners  collectively,  but  is  to  be  apportioned 
to  each  pro  rata,  and  a  separate  suit  brought  against  each  em- 
ployer.*** The  statutory  lien  for  cutting  logs  cannot  be  enforced  as 
against  those  who  have  purchased  from  the  debtor  without  notice, 
either  from  claim  filed  or  possession  of  the  logs,  of  the  claimant's 
lien.**«  And  in  Washington  the  holder  of  a  laborer's  lien  on  logs 
cannot  maintain  an  action  to  foreclose  against  the  executor  of  a 
deceased  person  against  whom  the  lien  was  acquired,  where  he  has 
failed  to  present  his  claim  to  the  executor,  under  a  statute  providing 
that  no  claim  holder  shall  maintain  an  action  against  an  estate  un- 
less the  claim  shall  have  been  first  presented  to  the  executor.**^ 

Pleadings. 

§  819.  Questions  of  pleading  in  actions  to  enforce  lumbermen's 
liens  generally  arise  in  regard  to  the  plaintiflTs  allegations,  the  plead- 
ings of  the  defendant  usually  consisting  merely  of  a  plea  of  the  gen- 
eral issue,***  or  a  demurrer.***    Under  the  G^eo^gia  statute  declar- 

i«2Redington  v.  Frye,  43  Me.  578;  BickneU  v.  Trickey,  34  Me.  281;  Brown 
V.  Maricham,  62  N.  W.  123,  GO  Minn.  233. 

i«8  Wlnslow  V.  Urqiilmrt,  39  Wis.  200,  44  Wis.  197;  Brown  v.  Markham,  62 
N.  W.  123,  60  Minn.  23ii,  But  in  the  replevin  suit,  the  judgment  foreclosing  the 
lien,  if  regular  on  its  face,  must  be  held  valid  unless  the  contrary  affirmatively 
appears.    Id. 

164  CoUins  V.  Cowan,  9  N.  W.  787,  52  Wis.  634. 

165  Oliver  V.  Woodman,  66  Me.  54. 

166  Haifley  v.  Haynes,  37  Mich.  535.   . 

167  Casey  v.  Ault,  29  Pac.  1048,  4  Wash.  167;  Munholland  v.  Ault,  32  Pac. 
294,  4  Wash.  170. 

los  Lumb^  V.  Lumbert,  44  Me.  85. 

i6»  Parks  V.  Crockett,  61  Me.  41H>;  McQuesten  v.  Morrill,  41  Pac.  56, 12  Wash. 
335. 
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ing  that  ''all  persons  furnishing  sawmills  with  timber,  provisions, 
or  any  other  thing  necessary  to  carry  on  the  work  of  sawmills,  shall 
have  liens  on  said  mills  and  their  products,"  an  affidavit  for  lien  may 
properly  allege  that  the  provisions  were  furnished  to  the  mill  of  the 
person  named,  and  not  to  the  person  himself.^  ^^  And  in  that  state 
an  affidavit  to  foreclose  such  a  lien  must  expressly  allege  that  de- 
mand of  payment  was  made  after  the  lien  debt  became  due.^^^  In 
Maine,  where  the  remedy  is  by  attachment  of  the  logs  in  an  action 
against  the  plaintiff's  employer,  who  may  or  may  not  be  the  owner 
of  the  logs,  it  is  held  that,  in  order  to  enforce  a  claim  of  lien  for 
services  on  logs,  there  should  be  in  the  writ  a  specific  description  of 
the  property  on  which  the  labor  was  bestowed,  as  that  to  be  at- 
tached. The  officer  must  be  directed  to  attach  this,  and  the  general 
direction  to  attach  the  property  of  defendant  is  not  sufficient.*^*  In 
such  proceeding,  a  writ  containing  in  one  count  a  claim  in  personam, 
and  in  another  a  different  claim  in  rem,  is  fatally  defective.^^^  len- 
der a  statute  which  declares  that  "the  declaration  must  show  that 
the  suit  is  brought  to  enforce  the  lien,  but  all  the  other  forms  and 
proceedings  therein  shall  be  the  same  as  in  ordinary  actions  of  as- 
sumpsit," it  is  not  necessary  to  allege  that  the  logs  had  not  ar- 
rived at  their  place  of  destination  long  enough  before  the  date  of  the 
writ  to  bar  the  suit,  since  that  would  be  to  anticipate  a  defense.^"* 
Nor  need  it  be  stated  that  the  logs  are  the  property  of  the  defend- 
ant, or  that  the  owner  is  unknown.*^* 

§  820.  The  affidavit  to  procure  an  attachment  under  the  Michigan 
statute  to  enforce  a  lien  upon  logs  for  labor  bestowed  upon  them  is 
jurisdictional;  and,  if  it  omits  any  material  allegation  which  the 
statute  requires,  the  writ  will  afford  no  protection  to  the  officer 

170  Bennett  v.  Gray,  9  S.  E.  469,  82  Ga.  592. 

171  Milam  V.  Solomon,  6  Ga.  55,  overruling  Wright  v.  PhiUips,  46  Oft.  197. 
1 7  2  Redington  v.  Frye,  43  Me.  578. 

178  Parks  V.  Crockett,  61  Me.  489.  The  opinion  in  this  case  contains  a  full 
ivsum6  of  the  legislation  and  litigation  in  Maine  in  regard  to  log  liens. 

174  Getchell  v.  Gooden,  63  Me.  563;  Timony  v.  Tlmony,  Id.  564. 

17  5  Parker  v.  Williams,  77  Me.  418.  It  had  previously  been  held  that  a  libel 
ng«*iinst  logs,  which  failed  to  state  that  the  owner  could  not  be  ascertained,  was 
fatally  defective  under  a  statute  allowing  claims  for  driving  logs  to  be  re- 
covered by  action  on  the  case,  or  when  the  owner  could  not  be  ascertained, 
by  process  against  the  logs.     Marsh  v.  Flint,  27  Me.  475. 
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executing  it,  but  he  will  be  guilty  of  convereion  for  seizing  prop- 
erty upon  it.  In  particular,  if  the  affidavit  fails  to  specify  the  kind 
of  labor  performed,  or  to  show  that  it  was  labor  of  the  specific  char- 
acter prescribed  by  the  statute,  it  is  fatally  defective.*^*  It  should 
also  show  that  the  logs,  or  some  portion  of  them,  are  in  the  county 
in  which  the  suit  is  brought* ^^  And  where  suit  is  brought  by  one 
plaintiff  to  enforce  several  liens  in  favor  of  different  persons,  it 
should  be  alleged  that  the  parties  represented  by  plaintiff  have 
united  their  claims,  or  that  they  have  designated  plaintiff  as  their 
agent  or  attorney  to  enforce  the  lien,  or  that  the  respective  sums 
claimed  are  less  than  |100  each.*^*  But  the  failure  of  the  affidavit 
for  attachment  to  state  the  owner  of  the  logs  is  not  error,  the  stat- 
ute not  requiring  such  allegation,*^*  And  a  description  of  the  prop- 
erty in  the  writ  of  attachment  as  "about  200,000  feet  of  pine  and 
hemlock  lumber,  and  also  about  300  cords  of  slabs,"  is  sufficient, 
without  stating  the  owner's  name,  since  the  subsequent  service  of 
the  attachment  by  the  officer  on  the  logs  is  notice  to  the  owner  that 
the  lumber  is  seized  as  his  property  under  a  claimed  lien  for  labor 
performed  thereon  by  the  plaintiff.**®  An  affidavit  for  attachment, 
where  there  are  four  lots  of  logs  belonging  to  different  owners,  is 
not  defective  because  some  of  the  labor  alleged  is  not  the  subject  of 
a  lien,  and  it  does  not  affirmatively  appear  that  labor  entitled  to  a 
lien  was  performed  on  one  lot.^®*  Where  the  claim  filed  and  the 
evidence  show  that  the  labor  was  performed  within  30  days  prior 
to  filing  the  claim  of  lien,  the  affidavit  for  attachment  is  sufficient, 
though  the  date  of  the  last  day  of  labor  is  not  stated  therein."* 

17 «  Woodruff  V.  Ives,  34  Mich.  320. 

ITT  Pine  Saw  Logs  v.  Sias,  5  N.  W.  414,  43  Mich.  356. 

iT«Babcock  v.  CJook,  20  N.  W.  689,  55  Mich.  1. 

iT»  Grand  Rapids  Chair  Co.  v.  Runnels,  43  N.  W.  1006,  77  Mich.  104;  Wig- 
gins V.  Houghton,  50  N.  W.  1005.  80  Mich.  468. 

180  DiUon  V.  Howe,  57  N.  W.  102,  98  Mich.  168,  overruling  Stevens  v.  Osmau,. 
1  Mich.  92. 

i«i  Pack  v.  Circuit  Judge,  38  N.  W.  6,  70  Mich.  135;  Wright  v.  Circuit  Judge,. 
38  N.  W.  11,  70  Mich.  146.  These  cases  also  hold  that  the  affidavit  need  not 
show  how  much  work  was  done  on  each  lot  of  logs,  and  need  not  describe  the 
logs  as  the  property  mentioned  in  the  writ. 

i8»  Wiggins  V.  Houghton,  50  N.  W.  1005,  89  Mich.  468;  Pack  v.  Circuit  Judge,. 
38  N.  W.  6,  70  Mich.  135. 
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Under  a  statute  providing  that  the  affidavit  for  an  attachment  to  en- 
force a  laborer^B  lien  on  logB  shall  state  "that  a  statement  of  the 
lien  reqnired  by  law  was  duly  filed/'  an  affidavit  is  sufficient  which 
states  that  "the  said  plaintiff,  and  each  of  said  claimants,  have  filed 
a  claim  for  the  amount  due  each."  *•"  It  has  been  held  that  the 
Michigan  statute  providing  that  an  affidavit  in  attachment  shall  not 
be  deemed  insufficient  by  reason  of  the  intervention  of  a  day  be- 
tween the  date  of  the  jurat  and  the  issue  of  the  writ,  applies  only 
to  writs  issued  under  that  chapter,  and  therefore  where,  in  a  proceed- 
ing under  the  law  providing  for  a  logging  li^i,  an  affidavit  for  a 
writ  of  attachment  was  made  on  March  5th,  and  the  writ  issued 
March  6th,  the  defect  was  jurisdictional,  rendering  the  entire  pro- 
ceeding invalid.^** 

§  821.  In  Washington  a  complaint  to  foreclose  liens  on  logs, 
which  alleges  that  defendant  has  an  interest  in  the  logs,  without 
specifying  it,  is  good  on  general  demurra*,^**  and  a  complaint  in 
an  action  for  damages  for  the  destruction  of  logs  on  which  plaintiff 
claims  a  lien  need  not  allege  the  value  of  the  logs,  if  the  amount  of 
the  lien  is  allied,  and  damages  asked  in  that  sum.^**  A  complaint 
which  alleges  that  a  lien  was  duly  filed  within  8  months  last  past 
and  within  30  days  from  the  date  when  plaintiff  ceased  to  "perform 
work  and  labor  on  said  logs,"  and  asking  for  the  allowance  of  an 
attorney's  fee  **for  the  foreclosure  of  this  lien,"  sufficiently  shows 
that  the  action  is  to  foreclose  a  logger's  lien,  and  not  an  action 
for  an  eloignment  of  logs.^'^  Where  the  lien  claimants  state  in  their 
complaint  that  they  claim  a  lien  on  the  lumber  and  shingles,  but 
the  copy  of  the  claim  filed  with  the  complaint  shows  that  the  lien 
is  claimed  on  the  lumber  only,  that  part  of  the  complaint  referring 
to  the  shingles  should  be  disregarded  on  a  motion  for  judgment  by 
defendant,  whose  affirmative  averment  that  the  shingle  bolts  were 
made  by  others  than  plaintiffs  is  not  denied.^'^ 

183  Pack  V.  Circuit  Judge,  38  N.  W.  6,  70  Mich.  135;  Wright  v.  Circuit 
Judge,  38  N.  W.  11.  70  Mich.  146. 

184  McPherson  v.  McGillis,  53  N.  W.  794,  03  Mich.  525. 

186  McQuesten  v.  Morrill,  41  Pac.  56,  12  Wash.  835. 
i8«  Peterson  v.  Say  ward,  37  Pac.  657,  9  Wash.  503. 

187  state  y.  Superior  Court  of  Slcagit  Co.,  88  Pac.  155,  9  Wash.  673. 

188  Dexter  v.  Sparkman,  25  Pac.  1070,  2  Wash.  St.  165. 
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§  822.  Under  the  Wisconsiii  statate  providing  that  the  rdief 
l^anted  to  the  plaintiff,  if  there  be  no  answer,  cannot  exceed  that 
demanded  in  the  comi^int,  a  complaint  praying  for  a  balance  due 
for  work  on  logs,  and  alleging  all  the  facts  essential  to  entitle  plain- 
tiff to  a  lien  on  the  logs,  but  not  praying  for  such  lien,  will  not  sup- 
port  a  judgment  for  the  lien,  in  the  absence  of  an  answer.^  ^*  In 
an  action  against  A.  and  B.,  the  complainant,  alleging  that  A.  owned 
the  logs,  and  that  B.  had  some  claim  uxK)n  or  interest  in  them,  de- 
manded a  personal  judgment  against  A.  for  the  amount  of  the  tolls, 
and  that  the  same  be  declared  a  lien  upon  the  logs.  It  appearing 
on  the  trial  that  B.  owned  the  logs,  and  the  action  being  dismissed 
aa  to  A.,  it  was  held  an  abuse  of  discretion  to  refuse  plaintiff  per- 
mission to  amend  the  complaint  so  as  to  demand  a  personal  judg- 
ment against  B.,  since  the  proposed  amendment  affected  only  the 
remedy,  and  did  not  change  the  cause  of  action.^*®  A  petition  for  a 
lien  for  supplies  furnished  for  use  in  getting  out  logs,  under  the 
Wisconsin  statute,  which  describes  the  logs  generally  as  "about  1,- 
600,000  feet  of  pine  saw  logs  and  timber,  end-marked  and  stamped 
M  B,"  may  be  amended  after  the  evidence  is  introduced,  to  make 
the  description  more  specific,  and  to  conform  to  the  proof,  when  it 
is  evident  that  the  defendants  could  not  have  been  misled  by  the 
generality  of  the  description.*** 

Defenses. 

§  823.  It  was  once  held  in  Maine  that  the  owners  of  lumber  upon 
which  it  is  sought  to  enforce  a  laborer's  lien,  coming  in  and  de- 
fending the  suit,  would  not  be  permitted  to  try  the  question  whether 
the  lien  exists  and  is  valid;  **^  but  that  decision  was  not  adhered  to, 
and  it  is  now  settled  law  in  that  state  that  an  owner  of  logs  cited 
to  appear  in  a  suit  to  attach  the  logs  may  defend  by  setting  up  the 
invalidity  of  the  lien  or  controverting  any  material  element  of  the 

!••  McKenzle  v.  Peck,  42  N.  W.  247,  74  Wis.  208;  Dorothy  v.  Peck,  42  N.  W. 
247,  74  Wis.  210. 
iBo  Tewksbury  v.  Bronson,  4  N.  W.  749.  48  Wis.  581. 
i»i  Stacy  v.  Bryant,  40  N.  W.  632,  73  Wis.  14. 
102  McPlieters  v.  Lumbert,  41  Me.  4(59. 
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plaintiff's  case.^*'  Where  logs  are  attached  to  secure  a  yoid  lien, 
an  owner  who  appears  in  the  action  and  obtains  possession  of  the 
logs  by  giving  bond  to  pay  the  plaintiff  any  judgment  he  may  recover 
is  not  thereby  estopped  from  contesting  the  validity  of  the  lien,  since, 
if  the  attachment  is  void,  the  bond  is  also  void.^**  It  is  no  defense 
to  an  attachment  suit  to  enforce  a  logging  lien  that  an  excessive 
levy  has  been  made  in  the  case,***  or  that  only  part  of  the  logs  have 
been  seized."*  Nor  is  it  any  defense  to  an  action  for  damages  for 
the  destruction  of  logs  on  which  the  plaintiff  claims  a  liai  that  there 
has  been  no  prior  determination  of  the  validity  of  such  lien.**^  In 
an  action  by  an  employ^  of  the  holder  of  a  tax  title  to  enforce  a 
logger's  lien,  the  owners  of  the  land  may  try  the  question  of  the 
validity  of  the  tax  title,  where  the  only  purpose  of  the  holder  thereof 
in  going  on  the  land  was  to  cut  the  timber  thereon.*** 

Notice  and  Frocess. 

§  824.  To  establish  a  regular  and  perfect  lien  judgment  on  logs 
it  is  indispensable  that  a  general  noti-ce,  such  as  would  be  good 
against  the  world,  should  be  given.  It  is  not  enough  that  the  owner 
voluntarily  appears  in  court.***  In  a  proceeding  to  enfcMrce  a  lien 
for  a  claim  created  by  the  consolidation  of  several  claims,  where 
the  contractor  and  owner  of  the  property  pursued  were  different  per- 
sons, and  personal  service  on  neither  was  had,  it  was  held  that  a 
published  notice,  entitled  as  in  a  personal  suit,  against  the  con- 
tractor, stating  that  a  writ  of  attachment  had  been  issued  against 
his  goods,  did  not  give  sufficient  information  to  confer  jurisdicticm, 
though  the  owner,  but  not  the  contractor,  appeared  and  defended.*** 

IBS  Redington  v.  Frye,  43  Me.  578;  Lnmbert  v.  Lumbert,  44  Me.  85;  Parks 
V.  Crockett.  61  Me.  496. 

104  Shevlin  v.  Whelen,  41  Wis.  88. 

lott  Backus  V.  Barber  (Mich.)  65  N.  W.  379. 

i»o  Bean  v.  Ayers,  70  Me.  421. 

107  Peterson  v.  Say  ward,  37  Pac.  657,  9  Wash.  503. 

198  Cook  V.  Cook  (Mich.)  64  N.  W.  12. 

100  Sheridan  v.  Ireland,  61  Me.  486;  Timony  v.  Timony,  63  Me.  564. 

200  streeter  y.  McMillan,  41  N.  W.  883,  74  Mich.  123.    The  notice  should  have 
expressly  stated  that  the  attachment  was  to  enforce  a  lien  on  logs. 
(850) 
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Uoder  a  statute  which  provides  for  service  of  a  copy  of  the  writ  of 
attachment  by  the  sheriff  upon  the  log  owner,  if  such  owner  '*be 
known  to  him,  and  residing  in  this  state,"  and  that  the  process  may 
be  served  in  any  county  of  the  state,  the  sheriff  of  one  county  may 
make  valid  service  in  another.***  The  Michigan  statute  relative  to 
log  liens  provides  that  all  writs  of  attachment  issued  under  the  pro- 
visions of  this  act  by  any  of  the  circuit  or  justice  courts  shall  be 
served  and  returned  in  like  manner  as  ordinary  writs  of  attach- 
ment, "except  as  herein  otherwise  provided,"  and  that  the  officer 
executing  it  shall  serve  a  copy  thereof  on  the  owner  of  the  property 
mentioned  therein.  Under  this  act  it  has  been  held  that  the  service 
mentioned  is  not  required  in  the  case  of  a  log  owner,  who  is  not 
the  defendant  in  attachment,  and  that  the  personal  service  of  an 
uncertified  copy  of  the  writ  of  attachment  and  of  an  inventory  of  the 
property  seized  is  sufficient.*®*  Notice  must  be  served  a  reasonable 
time  before  the  trial.  Thus  service  on  the  owner  of  the  logs  on  the 
return  day  of  the  writ  will  not  justify  a  trial  on  that  day  in  the 
absence  of  the  owner.*®*  And  service  of  an  attachment  issued  un- 
der the  log-lien  statute  of  Michigan,  January  26th,  returnable  Feb- 
ruary 4th,  and  served  on  the  principal  defendant  January  29tli.  is 
void;  the  statute  requiring  service  to  be  made  six  days  before  the 
return.*®* 

Attachment. 

§  825.  Under  the  Minnesota  statute  providing  for  an  attachment 
of  logs  to  enforce  a  laborer's  lien  thereon,  a  seizure  of  logs  is  valid 
when  made  by  the  sheriff  of  the  county  in  which  they  are  situated, 
under  process  directed  to  him  by  a  court  of  the  judicial  district 
wherein  is  situated  the  surveyor  general's  office,  in  which  the  brand 
of  the  logs  is  recorded,  though  the  county  wherein  the  seizure  was 
made  is  not  within  such  judicial  district.*®"  The  officer  may  attach 
part,  instead  of  all,  the  logs  described  in  the  writ;  *®*  and  when, 
without  consent  of  the  attaching  lien  claimant,  the  specified  logs 

«oi  Grand  Rapids  Chair  Ck).  v.  Runnels,  43  N.  W.  1000,  77  Mich.  104. 

202  Federsplel  v.  Johnstone,  49  N.  W.  581,  583,  87  Mich.  303, 

2o»  Noyes  v.  HUlier,  32  N.  W.  872,  65  Mich.  636. 

204  White  V.  Prior,  50  N.  W.  055,  88  Mich.  647. 

20B  Foley  v.  Markham,  62  N.  W.  125,  60  Minn.  21G. 

209  Bean  v.  Ayers,  70  Me.  421. 

/•  (851) 
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are  designedly  mixed  by  the  owner  with  others,  the  officer  should 
attach  the  whole  lot*®''  Where  logs  in  a  boom  with  others  are  at- 
tached under  the  log-lien  law,  the  service  of  the  writ  operates  as  a 
seizure  of  all  the  logs,  though  the  return  states  that  the  officer  seized 
a  specific  number.*®*  And  where  an  attachment  of  logs,  to  enforce 
a  laborer's  lien  thereon,  in  an  action  against  a  contractor,  is  other- 
wise regular,  the  fact  that  the  sheriff  certified  that  he  had  attached 
all  the  right,  title,  and  interest  of  defendant  in  the  logs  does  not 
render  the  attachment  invalid.*®*  If  the  owner  of  logs  has  sold 
tIk m  in  good  faith  after  the  work  was  done,  an  attachment  of  the 
logs  after  the  sale  on  a  writ  against  the  owner  directing  only  an 
attachment  of  his  property,  is  not  sufficient  to  sustain  the  lien, 
since  one  man*s  property  cannot  be  attached  in  suit  against  an- 
other, unless  the  writ  so  directs.*^® 

§  82G.  The  log-lien  law  of  Michigan  provides  that  attachments 
thereunder  shall  be  served  and  returned  as  ordinary  writs  of  attach- 
ment, except  as  therein  otherwise  provided;  and  that,  where  the 
defendant  in  attachment  is  not  the  owner  of  the  logs  attached,  the 
officer  shall  serve  a  copy  of  the  attachment  on  the  owner;  but,  if 
the  logs  are  in  transit,  or  in  possession  of  a  booming  company,  the 
attachment  may  be  made  by  serving  a  copy  thereof  on  such  company 
or  the  persons  driving  the  logs.  Under  this  statute  it  has  been  held 
that  when  logs  are  attached  in  transit  no  inventory  need  be  served 
on  tlie  ownere  as  is  required  in  case  of  ordinary  attachments.***  It 
has  been  held  in  Wisconsin  that  the  provision  of  the  ordinary  at- 
tachment act  allowing  the  owner  of  attached  property  to  obtain  a 
relea.se  of  it  on  giving  a  forthcoming  bond  is  applicable,  to  attach- 
ments to  enforce  log  liens.***  It  has  also  been  held  in  that  state 
that  an  attachment  under  the  log-lien  law  takes  precedence  of  prior 
general  attachments.*** 

207  Parker  v.  Williams,  1  Atl.  138,  77  Me.  418. 

20  8  McGulre  v.  McKnlght,  59  N.  W.  610,  101  Micb.  275, 

200  Brown  v.  Markham,  62  N.  W.  123.  60  Minn.  2:«. 

210  Bryant  v.  Warren,  51  N.  H.  213. 

211  McGuire  v.  McKnight,  59  N.  W.  610,  101  Mich.  275. 

212  Wheeler  v.  McDill,  8  N.  W.  169,  51  Wis.  356. 
218  Halpin  V.  Hall,  42  Wis.  176. 
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Trial. 

§  827.  At  the  trial  the  plaintiff  must,  of  course,  support  his  alle- 
gations by  his  proofs.  In  Louisiana,  however,  the  affidavit  made  for 
the  purpose  of  obtaining  a  writ  of  sequestration  of  logs  to  satisfy  a 
lien  is  prima  facie  evidence  of  the  facts  authorizing  the  writ.'^* 
Since  the  lien  claim  must  be  filed  in  the  county  where  the  logs  were 
cut,  the  decree  must  be  supported  by  proof  that  they  were  cut  in 
that  county.**'  In  a  proceeding  to  enforce  the  logger's  lien  given 
by  the  California  statute  it  must  appear,  as  in  proceedings  to  enforce 
a  mechanic's  lien,  that  defendant  owed  the  contractor,  or  that,  be- 
fore paying  him,  defendant  was  notified  of  plaintifPs  claim.*** 
Where  the  declaration  set  forth  the  plaintiff's  lien  upon  certain  logs 
of  a  specified  mark,  and  the  officer  made  return  that  he  had  attached 
logs  having  such  mark,  and  the  allegations  of  the  declaration  were 
admitted  by  all  parties,  it  was  held  that  the  identity  of  the  logs 
was  sufficiently  shown.**^ 

§  828.  In  an  action  to  establish  a  lien  on  the  products  of  a  saw- 
mill it  appeared  that  defendant's  tenants  operated  the  sawmill,  lum- 
ber camp,  and  farm;  that  defendant  owned  the  farm,  timber  land, 
and  products;  that  plaintiff  was  engaged  in  and  about  the  mill,  in 
the  lumber  camp,  and  on  the  farm;  that  his  time  had  been  kept,  but 
was  not  apportioned;  and  that  plaintiff  was  comi)el]ed  to  estimate 
the  proportion  of  time  which  was  devoted  to  the  several  departments 
of  the  work,  and  did  apportion  it.  On  this  showing  it  was  held  that 
the  question  as  to  the  amount  for  which  plaintiff  was  entitled  to  a 
lien  was  for  the  jury.**"  Whether  a  levy  under  a  logging  lien  iB 
excessive  is  also  a  question  of  fact  for  the  Jury.***  It  is  error  to 
refuse  to  instruct,  in  an  action  to  enforce  a  logging  lien,  that,  if  part 
of  the  labor  for  which  the  action  was  brought  was  done  on  logs 
othar  than  defendant's,  then  defendant's  logs  should  be  charged  only 

21*  Cypi"0S8  Shingle  &  Lumber  Co.  v.  Lorio,  15  South.  96,  46  La.  Ann.  441. 

2ii  Gameau  v.  MIU  Co.,  36  Pac.  463,  8  Wash.  467. 

2 !•  Wilson  V.  Barnard,  7  Pac.  845,  67  Cal.  422. 

217  Bean  v.  Soper,  56  Me.  297. 

2i8Menery  v.  Backus  (Mich.)  65  N.  W.  235. 

21 »  Backus  V.  Barber  (Mich.)  65  N.  W.  379. 
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T\itli  the  labor  done  on  them,  if  the  evidence  shows  that  some  of  the 
labor  was  done  on  logs  marked  with  a  brand  different  from  the  de- 
fendant's brand.^*®  Under  a  statute  which  provides  that  the  jury 
shall,  in  addition  to  finding  the  sum  due  the  plaintiff,  also  find  that 
tlie  same  is  due  for  labor  performed  upon  the  products  mentioned  in 
the  declaration,  but,  if  the  jury  find  that  the  amount  due  plaintiff 
is  not  a  lien,  he  shall  not  be  nonsuited,  but  shall  be  entitled  to  a 
jiulgnient  as  in  other  civil  actions,  it  is  held  that  in  an  action  by  a 
contractor  for  labor,  where  the  verdict  is  for  plaintiff,  but  is  silent 
as  to  the  lien,  it  is  to  be  presumed  that  the  jury  found  no  lien, 
and  the  verdict  will  be  allowed  to  stand.'^^  Where  the  suit  is  de- 
fended both  by  the  plaintiff's  employer  and  by  the  owner  of  the  logs, 
the  jury  may  find  for  the  plaintiff  as  against  his  employer  for  the 
debt,  and  find  specially  that  the  lien  did  or  did  not  attach  to  the 
logs  seized.'** 

Judgment. 

§  829.  The  judgment  in  actions  to  enforce  lumbermen's  liens  is 
in  form  a  judgment  in  personam  against  the  debtor  and  in  rem 
against  the  property.***  In  a  suit  to  enforce  a  lien  claim  on  logs, 
masts,  and  spars,  the  general  owner  having  been  duly  notified, 
whether  he  or  the  plaintiff's  employer  appears  or  not,  there  must 
be,  to  preserve  the  lien  of  the  plaintiff,  a  judgment  of  court  confirm- 
ing its  validity.***  If  the  evidence  shows  that  a  defendant  who  is 
personally  served  is  indebted  to  the  plaintiff,  the  latter  may  obtain 
personal  judgment  against  such  defendant,  even  though  he  fails  to 
establish  his  lien;**'^   but  such  judgment  should  not  include  that 

220  Clinton  V.  Lumber  Co.,  48  N.  W.  857,  79  Wis.  646;  Losie  v.  Lumber  Ck>.. 
48  N.  W.  858,  79  Wis.  631. 

22iKieldsen  v.  Wilson,  43  N.  W.  1054,  77  Mich.  46.  But  such  verdict  will 
not  support  a  judgment  declaring  a  lien.  Demars  v.  Ck>nrad,  40  N.  W.  799,  73 
Mich.  151. 

222  Lumbert  v.  Lumbert,  44  Me.  85. 

223  BickneU  v.  Trickey,  34  Me.  281;  Redington  v.  Frye,  43  Me.  578;  Bean 
V.  Ayers.  70  Me.  421;  Shaw  v.  Bradley,  26  N.  W.  331,  59  Mich.  199. 

2  24  Annis  V.  Gilmore,  47  Me.  152;   Thompson  v.  GUmore,  50  Me.  428. 

22  5  shafer  v.  Hogue,  35  N.  W.  928,  70  Wis.  392;  McKenzie  v.  Peck,  42  N. 
W.  247,  74  Wis.  208;  Dorothy  v.  Peek,  42  N.  W.  247.  74  Wis.  210;  Shaw  v. 
Bradley,  26  N.  W.  331,  59  Mich.  199. 
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part  of  the  costs  caused  by  attempting  to  enforce  the  lien.*^*  Where 
the  owner  of  lumber  makes  default,  in  an  action  for  a  laborer's  lien, 
but  an  intervener  has  appeared  and  defended  the  lien  claims,  the 
court  cannot  enter  judgment  for  the  lien  claims  against  the  owner 
before  first  entering  his  defauft.^*^  In  Michigan  it  is  held  that, 
where  the  jury  bring  in  a  general  verdict  for  the  plaintiff,  but  do 
not  find  whether  there  is  a  lien,  there  can  be  no  judgment  estab- 
lishing a  lien  for  the  amount  of  the  verdict.^^" 

§  830.  In  an  action  in  justice's  court  to  enforce  a  lien  upon  logs 
which  are  fully  described  in  the  complaint,  a  judgment  that  the 
amount  found  due  the  plaintiff  is  a  ^'lien  upon  the  logs  described  in 
the  complaint"  sufficiently  describes  the  property  affected  thereby.*** 
And  where  a  judgment  in  an  action  to  foreclose  such  a  lien  states 
that  the  amount  due  plaintiff  is  for  labor  in  manufacturing,  cutting, 
skidding,  scaling,  and  hauling  the  property  mentioned  in  the  di'cla- 
ration,  and  the  declaration  describes  the  property  as  lumber,  boards, 
plank,  and  scantling,  the  judgment  sufficiently  shows,  on  collateral 
attack,  that  the  claim  was  for  services  on  the  material  out  of  which 
the  lumber  was  manufactured.**®  In  a  proceeding  in  rem  against 
logs,  to  secure  a  laborer's  lien  thereon,  the  order  from  the  law  court 
was,  ^'Judgment  for  the  plaintiff  against  the  personal  defendant  and 
against  the  logs,"  and  it  was  held  that  the  judgment  was  valid.**^ 
A  judgment  for  one  claiming  a  lien  for  labor  on  logs  in  an  action 
wherein  the  owner  of  the  logs  was  not  a  party,  does  not  prevent 
such  owner  from  denying  and  contesting  the  lien  in  a  subsequent 
action  to  recover  the  logs.***    If  the  sheriff  has  only  attached  part 

22«  Shaw  V.  Bradley,  26  N.  W.  331,  59  Mich.  190;  Shafer  v.  Hogue,  35  N.  W. 
928,  70  Wis.  392.  In  the  absence  of  an  express  agreement,  a  logging  con- 
tractor is  not  liable  for  costs  incurred  by  the  log  owners  in  defending  against 
an  iUegal  claim  of  lien  under  the  log-lien  act,  where  such  claim  was  not  causeil 
by  any  fault  of  the  contractor.  M^er  v.  Montgomery,  49  N.  W.  616,  87  Mich. 
:»78. 

227  Dexter  v.  Sparkman,  25  Pac.  1070,  2  Wash.  St.  166b 

328  Demaxs  y.  Conrad,  40  N.  W.  799,  73  Mich.  151. 

««•  Paulsen  y.  Ingersoll,  22  N.  W.  477,  62  Wis.  312. 

230  Backus  V.  Barbor  (Mich.)  65  N.  W.  371). 

281  Bean  y.  Ayers,  70  Me.    421. 

282  Brown  y.  Markham,  62  N.  W.  123,. GO  Minn.  233;  Winslow  y.  Urquhan,  30 
Wis.  260. 
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of  the  logs  called  for  in  the  writ,  a  judgment  establishing  the  lien 
will  aflfect  only  such  of  the  logs  as  have  been  attached.*** 

Ezecution. 

§  831.  A  judgment  establishing  a  lien  on  logs  or  lumber  is  en- 
forced by  a  sale  under  special  execution,  much  as  in  other  actions  of 
attachment.  It  is  sufficient  for  the  execution  to  describe  the  prop- 
erty to  be  sold  as  the  logs  mentioned  in  the  declaration.***  Where 
the  property  attached  was  at  the  time  of  the  attachment  in  posses- 
sion of  a  creditor  of  the  owner,  and  was  afterwards  received  by  him 
in  payment  of  his  debt,  and  such  creditor  received  no  notice  of  the 
suit,  an  execution  issued  upon  a  judgment  for  the  plaintiff  will  not 
justify  the  sheriff  in  taking  the  property  from  such  creditor.*''  An 
execution  requiring  the  sheriff  to  "levy  the  said  damages  of  the  goods 
and  chattels,  namely,  the  above-described  logs,  upon  which  the  plain- 
tiff has  a  lien,"  cannot  be  objected  to,  in  replevin  for  the  logs,  as  a 
noncompliance  with  a  statute  which  provides  that  such  execution 
shall,  in  addition  to  the  ordinary  commands,  contain  the  com- 
mand "that  the  said  products  be  sold  to  satisfy  such  judgment"; 
the  oflScer  having  been,  at  the  time  of  the  institution  of  the  replevin, 
proceeding  to  sell  the  property,  just  as  he  would  have  done  had  the 
execution  contained  the  command  to  do  so.*'^®  Owners  of  logs  to 
which  a  lien  has  attached,  having  been  defendants  in  the  attach- 
ment suit  on  such  lien,  are  liable  to  the  claimant  for  its  amount, 
with  interest  and  costs,  if  they  remove  the  logs  beyond  the  reach 
of  the  officer  holding  the  execution.**' 

2S8  Bean  v.  Ayers,  70  Me.  421. 

284  Grand  Rapids  Chair  Co.  v.  Runnels,  43  N.  W.  1000,  77  Mich.  104. 
2»8  Holyoke  v.  GUmore,  45  Me.  506. 

«86  Grand  Rapids  Chair  Co.  v.  Runnels,  43  N.  W.  1006.  77  Mich.  104. 
a«T  Goodrow  ▼.  Buckley,  38  N.  W.  454,  70  Mich.  513. 
(856) 


Ch.  20)  AaRlCULTURAL   LIBN8.  §   83i 


AGRICULTURAL  LIENS. 

Division  I.    Nature  of  Aouicultural  Liens. 
S  832.    Origin. 

833.  Based  on  Contract. 

834.  Effect  as  to  Third  Persons. 

835.  Seed-Grain  Liens. 

836.  Waiver  and  Loss. 

Division  II.    Persons  Entitled  to  Liens. 
i  837.    Laborers. 

838.  "Croppers." 

839.  Other  Persons. 

Division  III.    Enforcement  of  Agricultural  Liens. 
S         840.    Claim  of  IJen. 
841-842.    Foreclosure— Pleadings. 

843.  Practice. 

844.  Evidence. 

845.  Execution. 


Division  I.     Nature  of  Agricultural  Liens. 

Origin. 

§  832.  At  common  law,  a  laborer  who  cultivates  land,  or  clears 
or  prepares  it  for  cultivation,  or  assists  in  harvesting  a  crop  from 
it,  has  no  lien  for  bis  wages,  eitber  on  tbe  land  or  on  the  crop.  Thus 
it  has  been  beld  tbat  a  laborer  who  has  been  employed  by  a  farmer 
to  harvest  a  crop  is  not  entitled  to  a  lien  upon  it  for  thi»  value  of 
his  work  and  services,  in  the  absence  of  a  special  contract  creating 
it,  to  be  followed  by  an  actual  and  physical  change  of  possession 
in  the  nature  of  a  pledge.^  And  a  provision  in  a  lease  that  the  crop 
should  remain  the  property  of  the  lessor  till  payment  of  all  exi)ens<\s 
necessary  to  care  for  the  crop,  and  to  put  the  third  thereof,  reserved 
as  rent,  in  sacks,  and  to  cover  any  liens  Incurred  in  caring  for,  har- 
vesting, or  threshing  the  crop,  does  not  create  a  lien  on  the  crop 

1  McDearmid  v.  Foster,  12  Pac.  813.  14  Or.  417. 
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in  favor  of  a  harvest  hand.*  In  some  states,  however,  laws  have 
been  passed  giving  liens  to  agricultural  laborers.  These  liens  are, 
however,  confined  to  the  crops  raised  by  the  laborers.  Thus  a  stat- 
ute giving  laborers  a  lien  on  the  production  of  their  labor  has  been 
held  in  Arkansas  to  give  a  laborer  a  lien  on  hay  which  he  has 
cut  and  raked,'  but  not  upon  the  farm  on  which  he  has  worked.* 
And  the  privilege  given  by  the  Lousiana  Code  "on  everything  which 
serves  to  the  working  of  a  farm"  does  not  apply  to  immovables  by 
destination;  that  is,  to  the  farm  itself.'  A  statute  giving  employ^ 
general  liens  on  the  property  of  their  employers,  does  not  secure  to 
farm  laborers  a  special  lien  on  agricultural  products  produced  by 
them,'  nor  on  the  farm  on  which  they  were  employed.^  A  statute 
providing  that  "any  person  who  shall  make,  alter,  repair,  or  bestow 
labor  on  any  article  of  personal  property,  at  the  request  of  the  own- 
■er  or  the  lawful  possessor  thereof,  shall  have  a  lien  upon  such  prop- 
erty so  made,  altered,  or  repaired,  or  upon  which  labor  has  been 
bestowed,  for  his  just  and  reasonable  charges  for  the  labor  he  has 
performed,  and  the  materials  he  has  furnished,  and  such  person  may 
hold  and  retain  possession  of  the  same  until  such  just  and  reason- 
able charges  shall  be  paid,"  does  not  give  a  lien  to  an  employ^  of 
^  farmer  upon  a  crop  which  the  anploy^  has  harvested.* 

Based  on  Contract. 

§  833.  Agricultural  liens,  like  mechanics'  liens  on  land,  although 
created  by  statute,  must  be  based  on  contract.  And  where  the  stat- 
ute gives  the  laborer  a  lien  on  crops  when  his  contract  is  in  writ- 
ing, an  oral  contract  for  labor  will  not  sustain  a  lien.*  But  the 
words  "any  contract,"  as  used  in  the  Alabama  Code  declaring  that 
.agricultural  laborers  shall  have  a  lien  upon  the  crops  grown  dur- 
ing the  current  year  for  labor  and  services  rendered  in  the  cultiva- 

2  Lawrence  v.  Phy,  41  Pac.  671,  27  Or.  506. 

s  Emerson  v.  Hedrick^  42  Ark.  2G3. 

-*  Taylor  v.  Hathaway,  29  Ark.  597. 

5  Rogers  V.  Walker,  24  Fed.  344. 

«  SchiUing  V.  Carter,  28  N.  W.  658.  35  Minn.  287. 

t  Bramblet  v.  Lumsden,  6  S.  E.  470,  80  Ga.  707. 

«  McDearmid  v.  Foster,  12  Pac.  813,  14  Or.  417. 

^  Hair  y.  Blease,  8  S.  C.  63;  Gates  v.  Burkett,  44  Ark.  90. 
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tion  of  such  crops  under  "any  contract"  for  such  labor  and  serv- 
ices, include  an  implied  as  well  as  an  express  contract.^^  Many  of 
the  agricultural  liens  mentioned  in  the  reports  are  liens  directly 
reserved  by  contract  securing  rent  or  advances  of  money  and  pro- 
visions. Such  liens  are  in  the  nature  of  chattel  mortgages.  They 
do  not  fall  within  our  definition  of  a  mechanic's  lien,^^  and  are, 
therefore,  outside  the  scope  of  this  work. 

Effect  as  to  Third  Persons. 

§  834.  A  statute  which  gives  a  ^'first  lien  in  law"  upon  all  ag- 
ricultural products  to  secure  payment  of  the  wages  of  the  laborer, 
whether  to  be  paid  in  money  or  in  products,  operates  against  the 
landlords  and  all  other  persons  interested  in  such  products.  It 
takes  effect  as  a  limitation  or  restriction  upon  the  power  of  the  em- 
ployer by  contract,  mortgage,  or  other  act  to  defeat  this  first  lien 
created  by  law  to  secure  to  the  laborer  his  wages  out  of  the  fruits 
of  his  industry;  and  the  employer  can  create  no  other  lien  that  will 
be  paramount  to  it.^'  Thus  the  lien  of  an  agricultural  superintena- 
ent  on  crops  raised  under  his  supervision  is  sux)erior  to  the  title  of 
a  purchaser  with  notice,  either  actual  or  constructive,  of  the  lien." 
And  knowledge  of  the  superintendent's  employment  and  of  the  fact 
that  the  crops  bought  were  raised  on  land  of  which  he  had  charge  is 
suificient  constructive  notice  of  the  existence  and  extent  of  his  lien.^^ 

Seed-Qrain  Ijiens. 

§  835.  In  Minnesota  and  Dakota,  one  who  sells  seed  grain  to  a 
farmer,  and  takes  what  is  called  a  "seed-grain  note"  therefor  has, 
by  statute,  a  lien  on  the  crop  raised  from  such  seed,  somewhat  anal- 
ogous to  the  lien  of  a  material  man  on  the  building  for  which  he 
has  furnished  materials.  The  lien  on  a  crop  under  a  seed-grain  note 
executed  and  filed  pursuant  to  statute  is  superior  to  a  lien  on  the 
same  crop  under  a  previously  executed  and  filed  chattel  mortgage." 

10  Wilson  V.  Taylor,  8  South.  149,  89  Ala.  368.  n  See  ante,  §  1. 

12  Buck  V.  Paine,  50  Miss.  &18.        ^*  Townsend  v.  Brooks,  76  Ala.  306. 
i*Id. 

1  ft  McMahan  v.  Lundin,  58  N.  W.  827.  57  Minn.  84.  In  one  case  it  appeared 
that  a  tenant  agreed  to  take  of  the  landlord  seed  wheat  then  on  the  premises, 
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No  lien  is  created  by  an  instrument  purporting  to  be  a  seed-grain 
note,  where  the  terms  of  the  statute  are  not  complied  with,  and  the 
crop  upon  which  the  lien  is  claimed  is  not  grown  from  seed  actually 
furnished  by  the  party  receiving  the  note.**  Thus  the  omission,  in 
an  instrument  filed  to  secure  a  lien  for  seed  grain  furnished,  to  de- 
scribe the  land  on  which  the  seed  is  or  will  be  sown,  as  required 
by  the  statute,  is  fatal  to  the  lien ;  and  in  an  action  to  enforce  such 
a  lien  a  court  of  equity  will  not  reform  such  instrument  by  inserting 
a  description  of  the  land  upon  which  the  seed  was  sown  according 
to  an  oral  understanding  between  the  parties.*^  But  if  the  seed 
grain  described  in  a  seed-grain  note  is  actually  and  in  good  faith 
furnished  to  the  maker  for  seeding  purposes,  the  fact  that  a  portion 
of  the  seed  is  subsequently  sold  or  otherwise  appropriated  by  him, 
and  not  sown  uiwn  the  land  designated,  will  not  defeat  the  lien  of 
the  seller,  under  the  Minnesota  statute,  for  the  price  of  that  portion 
of  such  seed  grain  actually  sown  upon  the  land,  upon  the  crc^ 
grown  therefrom.**    A  mortgagee  of  wheat  entitled  to  the  imme- 

ft 

diate  possession  of  the  same  for  the  purpose  of  foreclosure,  who,  in 
good  faith,  permits  the  mortgagor  to  retain  a  portion  of  the  mort- 
gaged wheat  for  seed,  and  takes  a  seed-grain  note  therefor,  may  avail 
himself  of  a  statute  providing  that  a  party  who  furnishes  seed  to 
another,  and  takes  a  note  therefor,  may  have  a  lien  for  such  note 
on  the  crop  raised  from  such  seed.** 

Waiver  ajid  Loss. 

§  836.  A  laborer's  lien  on  crops  resting  in  parol  may  be  waiv(»d 
by  parol.***    One  who  agrees  to  cultivate  a  crop  to  maturity,  and 

and  to  give  other  grain  In  exchange.  After  he  had  sown,  he  was  unable  to 
deliver  on  his  part,  and  then  gave  a  "seed-gi-ain"  note,  dated  back  to  the  time 
he  received  the  wheat.  On  these  facts  It  was  held  that  the  lien  of  the  note 
was  subject  to  that  of  a  prior  mortgage  on  the  crop.  Smith  v.  Roberts,  46  N. 
W.  336,  43  Minn.  342. 

16  Wallace  v.  Palmer,  30  N.  W.  445,  36  Minn.  126. 

17  Lavin  v.  Bradley,  47  N.  W.  384,  1  N.  D.  291. 

18  Nash  V.  Brewster,  41  N.  W.  105,  39  Minn.  530. 

i»  Warder-Bushnell  &  Glessner  Co.  v.  Minnesota  &  D.  Elevator  Co.,  46  N. 
W.  773,  44  Minn.  390;  O'Brien  v.  Findelsen,  50  N.  W.  1035.  48  Minn.  213. 

so  Buck  V.  Payne,  52  Miss.  271.  An  assignee  of  the  laborer  succeeds  to  the 
laborer's  position  in  regard  to  the  lien.  But  he  acquires  no  better  right.  If  the- 
(800) 
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abandons  it  before  that  time,  loses  his  lien.*^  And  the  lien  is<  also 
lost  by  failure  to  bring  suit  for  its  enforcement  within  the  time 
limited  by  statute  for  that  purpose.'^  But  a  party  does  not  waive 
his  right  to  a  statutory  lien  by  talcing  other  security  for  the  debt, 
unless  the  security  taken  or  credit  extended  is  such  as  to  evidence 
an  intent  to  waive  the  lien  and  rely  exclusively  on  the  security 
given. ^'  Nor  does  he  waive  his  lien  by  suing  on  the  lien  debt  and 
obtaining  personal  judgment.^^  A  laborer's  lien,  being  a  vested 
right,  may  not  be  impaired  by  an  act  passed  after  the  work  was 
begun.** 

Division  II.     Persons  Entitled  to  Liens. 

Laborers. 

§  837.  The  principal  class  of  persons  entitled  to  agricultural  liens 
consists  of  farm  laborers.  All  persons  who  work  upon  a  crop  in 
any  of  its  stages  are  entitled  to  the  privilege  upon  the  crop  and  the 
movables  of  the  plantation  given  by  the  Louisiana  Code,  even  though 
lliey  work  only  part  of  the  year.^^  A  person  employed  to  do  gen- 
eral work  on  a  plantation,  who  assists  in  making,  gathmu<;,  and 
ginning  the  cotton  grown  thereon,  is  entitled  to  a  lien  on  the  cot- 
ton, under  a  statute  providing  that  every  employ^,  etc.,  who  may 
aid  by  his  labor  to  make,  gather,  or  prepare  for  sale  any  crop,  shall 
have  a  lien  on  the  interest  of  the  person  who  contracts  with  him 
for  his  wages,  paramount  to  all  other  liens  except  the  landlord's  lien 
for  rent  and  supplies.*^  And  under  a  statute  providing  that  every 
employ^,  etc.,  "or  other  person"  who  may  "aid  by  his  labor"  to  make, 
gather,  or  "prepare*'  for  market  any  crop,  shall  have  a  lien  there- 
on for  his  wages,  share,  or  interest  in  such  crop,  paramount  to  all 

laborer  has,  prior  to  the  assigument,  waived  his  lien,  the  assignee  cannot 
disclaim  the  waiver  on  the  ground  that  he  did  not  know  of  it.  He  was  bound 
to  ascertain  what  right  the  laborer  could  confer.    Id. 

21  Thigpen  v.  Leigh,  93  N.  C.  47. 

««  Hume  V.  Simmons,  16  South.  552,  34  Fla.  5S4. 

28  Joslyn  V.  Smith,  49  N.  W.  382,  2  N.  D.  ."V.-J. 

24  Wilson  V.  Taylor,  8  South.  149,  89  Ala.  3t;8. 

2  3  McCoy  V.  Wood,  70  N.  C.  125;  Warren  v.  Woodard,  Id.  382. 

2  6  Saloy  V.  Dragon,  37  La.  Ann.  71. 

27  Lumbley  v.  Thomas,  5  South.  823,  65  Miss.  97. » 
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incumbrances,  except  that  of  the  landlord  for  rent  and  supplies,  a 
ginner  who  gins  for  market  has  a  lien  on  a  part  of  the  "cotton 
ginned,"  for  his  entire  labor,  as  against  a  mortgagee,  to  whom  the 
balance  of  the  cotton  has  been  turned  over.**  A  statute  declaring 
that  "all  laborers  who  shall  perform  work  and  labor  for  any  person 
under  contract  shall  have  an  absolute  lien  on  the  production  of  their 
labor  for  such  work  or  labor*'  applies  only  to  laborers  as  distin- 
guished from  artisans.*^  Thus  one  not  a  plantation  laborer,  who 
has  repaired  a  sugar  house  and  machinery  on  a  plantation,  has  no 
lien  therefor  on  the  crops  raised  on  such  plantation.'*  The  fact 
that  a  person  in  service  on  one  place,  for  a  few  days,  supervises  la- 
borers sent  therefrom  to  another  place,  does  not  entitle  him  to  the 
character  of  a  laborer  on  the  latter  place,  and,  as  such,  to  a  lieu 
on  the  crops  thereon.'*  A  laborer  under  a  "cropper''  has  a  lien  on 
the  crop  only  to  the  extent  of  the  latter's  claim  against  the  land- 
owner.'* 

"Croppers.'* 

§  838.  One  who  raises  a  crop  upon  the  land  of  another  under  a 
contract  to  raise  it  for  a  share  of  the  crop  is  called,  in  the  South, 
a  "cropper."  He  has  a  lien  upon  the  crop  for  whatever  is  due  him 
under  his  contract."  His  lien  is  superior  to  any  other  lien  created 
by  the  owner  of  the  land  after  cultivation  of  the  crop  has  been  be- 
gun.'^ His  share  of  the  crops  is  considered  as  being  in  the  nature 
of  wages  for  his  work,  entitling  him  to  the  same  lien  as  a  laborer 
who  works  for  a  daily  wage."*  But  an  agreement  by  which  a  man 
was  to  work  upon  another's  farm,  the  latter  to  furnish  the  mules 
and  implements  necessary  therefor,  the  profits,  after  paying  ex- 
penses, to  be  divided  equally,  does  not  create  between  the  jwrties 
the  relation  of  debtor  and  creditor,  such  that  the  former  is  entitled 

2  8  Irwin  V.  Miller.  IG  South.  678,  72  Miss.  174. 
28  Dano  V.  Railroad  Co.,  27  Ark.  566. 

30  Saloy  V.  Dragon,  37  La.  Ann.  71. 

31  Terry  v.  Groves,  14  South.  451,  71  Miss.  539. 

32  Burgle  V.  Davis,  34  Ark.  179. 

88  Burgle  V.  Davis,  34  Ark.  179;    McBlmurray  v.  Turner,  12  S.  E.  359,  86. 
Ga.  215;  Uouse  v.  Wooten,  10  S.  E.  190, 104  N.  C.  221). 
84  Rouse  V.  Wooten,  10  S.  E.  190,  104  N.  C.  229. 
88  McElmurray  v.  Turner,  12  S.  E.  359,  86  Ga.  215. 
(862) 
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to  a  lien  upon  the  crops  for  the  work  so  performed,  but  abandoned 
before  completion,  for  the  failure  of  the  owner  of  the  farm  to  per- 
form his  part  of.  the  agreement.** 

Other  Persons. 

§  839.    Overseers  have  no  liens  under  statutes  creating  liens  in 
favor  of  agricultural  laborers,  since  they  are  not  laborers.*'    The 
Mississippi  statutes  of  1872  and  1873 — giving  and  regulating  liens 
on  crops,  and  providing  the  means  of  enforcing  the  same — were  in- 
tended to  embrace  only  the  classes  enumerated  therein,  the  employer 
and  employ^,  the  landlord  and  tenant,  the  cropper  on  shares,  and 
the  supply  man  and  the  party  supplied;  and  do  not  embrace  the  over- 
seer, nor  give  him  a  lien  for  his  wages.**    But. a  later  act,  giving 
every  employ^,  laborer,  cropper,  part  owner,  or  other  person  who 
may  aid  by  his  labor  to  make,  gather,  or  prepare  fo;r  sale  any  crop, 
a  lien  for  his  wages  or  interest  on  the  interest  of  the  person  who 
contracts  with  him,  applies  in  favor  of  the  overseer  of  a  farm  where 
the  crop  has  been  grown.**    And  in  Alabama  overseers  also  have 
liens.*®    A  firm  engaged  to  thresh  grain  for  an  agreed  price  are 
not  "laborers"  or  "employ^,''  and  their  compensation  is  not  "wages,'' 
within  the  meaning  of  "An  act  to  protect  employes  and  laborers  in 
their  claims  for  wages."  *^    A  statute  declaring  that  any  person 
who  shall  do  labor  in  sowing  or  harvesting,  or  in  securing  any  crop, 
shall  have  a  lien  therefor  upon  all  such  crop,  does  not  give  one  a 
lien  on  grain  for  the  labor  of  other  persons  than  himself,  employed 
by  him  in  threshing  it,  though  he  was  present,  directing  their  work; 
but  he  may  have  a  lien  for  his  own  labor,  including  the  use  of  his 
threshing  machine  and  teams.**    But  no  lien  can  be  claimed  for 
the  labor  of  a  team  in  raising  crops,  when  such  labor  is  not  included 

••  Grissom  v.  Pickett,  8  S.  E.  921,  98  N.  0.  54.  This  decision  is  not  alluded 
to  in  the  subsequent  case  of  Rouse  v.  Wooten,  supra. 

•T  Floumoy  v.  Shelton,  43  Ark.  168;  Wbitaker  v.  Smith,  81  N.  0.  340;  IsbeU 
V.  Dunlap,  17  S.  O.  581. 

ts  Hester  v.  AUen,  52  Miss.  162. 

99  Welse  V.  Rutland,  15  South.  38,  71  Miss.  933. 

40  Townsend  v.  Brooks,  76  Ala.  808. 

«i  Johnston  v.  BarrlUs  (Or.)  41  Pac.  656. 

4»  Mohr  v.  Clark,  19  Pac.  28,  3  Wash.  T.  440. 
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in  a  contract  for  the  labor  of  a  person/*  The  lien  accorded  to  an 
agricultural  laborer  is  aesignable,  and  his  assignee  may  assert  tbe 
claim  and  enforce  the  lien  In  the  same  manner  and-  to  the  same  ex- 
tent as  the  laborer.** 

Division  III.     Enforcement  or  Agricultural  Liens. 

Glaiin  of  liien. 

§  840.  The  mode  of  enforcing  agricultural  liens  is  regulated  by 
statute.  Sometimes  the  statute  requires  a  lien  claim  to  be  filed. 
Thus  the  section  of  the  North  Carolina  Code  relating  to  the  filing 
of  laborers'  liens  with  a  justice  of  the  peace,  provides  that  "all  claims 
shall  be  filed  in  detail,  specifying  the  materials  furnished  or  labor 
performed,  and  the  time  thereof."  In  a  recent  case  in  that  state 
it  appeared  that  the  plaintiff  had  filed  a  laborer's  lien  claim,  specify- 
ing as  follows: 

W.  C.  to  J.  C.  Dr. 
1886. 
Dec.  8.    For  labor  on  farm  for  8  months  and  4  days,  flO 

per  month f81  46 

Cr.  by  cash. 5  00 


176  46 

— The  court  held  that  this  claim  was  insufficient,  in  that  it  did  not 
show  where  the  labor  was  performed,  nor  on  what  farm,  nor  that 
the  claimant  labored  on  the  cr<^  of  his  employer  on  which  he  in- 
tended to  obtain  a  lien.*"  The  Washington  Code  aathorizes  several 
farm  laborers  to  join  in  one  lien  claim  for  their  services,  and  under 
that  provision  a  lien  claim  for  services  rendered  by  several  farm 

*3  Essency  v.  Essency,  38  Pac.  1130,  10  Wash.  375. 

**  KeiT  V.  Moore,  54  Miss.  286;  Buck  v.  Payne,  52  Miss.  271.  Where  a  Uen 
has  been  acquired  by  a  person  performing  work  in  or  about  a  threshing  machine 
while  engaged  in  threshing,  the  same  passes  by  the  assignment  of  the  debt 
under  which  it  was  acquired.  Duncan  v.  llawn,  37  Pac.  626,  104  Cal.  10.  But 
in  Louisiana  the  payment  of  the  planter's  drafts  in  favor  of  his  laborers  and 
workmen  does  not  subrogate  the  party  so  paying  to  the  privileges  of  the  laborers 
and  workmen.    Shaw  v.  Grant,  13  La.  Ann.  52. 

"  Oook  V.  Cobb,  7  S.  E.  700,  101  N.  C.  68. 
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laborers  is  ^ood,  though  not  signed  by  all  the  claimants,  provided 
the  body  of  the  instrument  shows  who  the  claimants  are.** 


Foreclosure — Pleading:. 

§  841.  In  the  Southern  states  the  first  pleading  in  actions  to  en- 
force agricultural  liens  is  an  affidavit  of  the  plaintiff's  oau^e  of  ac- 
tion, on  which  affidavit  a  warrant  of  attachment  issues.  A  failure 
of  such  affidavit  to  state  that  plaintiff's  labor  was  performed  under 
a  contact  does  not  vitiate  the  proceedings  if  objection  on  that 
ground  is  made  for  the  first  time  on  appeal.*'  An  affidavit  to  fore- 
close a  lien  for  labor  done  upon  a  crop  must  state  that  the  work  was 
done  by  the  plaintiff  claiming  the  lien,  and  a  mere  statement  that 
the  defendant  is  indebted  to  the  plaintiff  for  work  done  is  not  suffi- 
cient.*® -The  affidavit  should  state  all  the  facts  essential  to  the 
existence  of  the  lien.  Thus  it  must  state  that  the  plaintiff's  con- 
tract has  been  completed.*®  An  affidavit  which  alleges  that  plaintiff 
entered  defendant's  service  to  work  on  his  farm  for  12  months,  and 
that  he  fully  completed  and  worked  out  that  time,  sufficiently  shows 
that  the  plaintiff  completed  his  contract.***  Wliere  the  statute  de- 
clares that  before  foreclosure  of  a  crop  Hen  there  must  be  demand 
on  the  owner  for  payment  and  a  refusal  to  pay,  and  that  this  must 
be  alleged  in  the  affidavit  of  foreclosure,  an  affidavit  which  merely 
states  that  payment  has  been  demanded  and  refused,  without  spec- 
ifying on  whom  or  by  whom  such  demand  was  made,  is  fatally  de- 
fective.*^  Under  a  statute  creating  crop  liens,  and  providing  for 
their  enforcement  by  attachment,  if  the  employer  attempts  to  re 
move  the  crop  ^'without  the  permission  or  with  intent  to  defraud  thv 
laborer  of  his  lien,"  an  affidavit  that  the  defendant  has  removed  and 
is  removing  and  disposing  of  his  cotton  crop  without  regiird  to  the 

4  0  I'ain  V.  Isaacs,  38  Pac.  1038,  10  Wash.  173. 

*^  .Tohnston  v.  Hannah,  (M»  Ala.  127. 

*^  Mabry  v.  .Tudkins,  OG  Ga.  732. 

*o  WaHs  V.  Rutherford,  60  Ga.  439. 

f'O  Lindsay  \'.  rx)we,  VA  Ga.  438. 

Bi  Anderson  v.  Beard,  54  Ga.  138.  But  the  employer's  continued  absence  from 
the  county  may  be  a  sutlicleut  excuse  for  not  demanding  payment.  Lindsay 
V.  Lo^ve,  04  Ga.  438. 
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lien,  is  insufficient  to  justify  the  issuing  of  the  warrant  of  attach- 
ment.''* 

§  842.  In  an  action  to  foreclose  the  seed  lien  given  by  the  North 
Dakota  statute,  it  is  not  necessary  to  allege  in  the  complaint  that 
the  seed  was  sold  to  be  sown  on  any  particular  tract  of  land,  but 
it  is  sufficient  if  the  complaint  shows  that  the  seed  was  sown  on  land 
**owned,  used,  occupied,  or  rented"  by  the  purchaser.'**  Under  a  stat- 
ute which  gives  the  person  "owning  and  operating  a  threshing  ma- 
chine'' a  lien  on  grain  threshed,  a  complaint  in  an  action  by  a  lien 
claimant,  which  alleges  that  plaintiff  was  "running  and  operating  a 
threshing  machine,"  is  demurrable.'*  But  a  complaint  for  a  thresh- 
ing lien,  alleging  that  "the  said  F.  [plaintiffs  assignor]  duly  exe- 
cuted his  claim  for  a  lien  upon  the  said  grain  hereinbefore  described, 
for  throehing  the  j^^me,  and  caused  the  said  claim  to  be  filed  in  the 
office  of  the  register  of  deeds,"  without  alleging  that  an  account  had 
been  made,  stating  the  kind  of  gi*ain  threshed  and  the  number  of 
bushels,  with  a  description  of  the  land  on  which  it  was  grown,  as 
required  by  the  act,  is  sufficient,  as  against  an  objection  for  insuffi- 
ciency not  taken  until  the  trial.*'  The  defects  in  the  claim  as  filed 
cannot  be  cured  by  allegations  in  the  complaint  in  an  action  to  pro- 
tect the  alleged  lien  against  a  third  party.'* 

Practice. 

§  843.  In  South  Carolina  a  warrant  to  enforce  an  agricultural 
Hen  can  be  issued  only  by  the  clerk  of  the  court,  but  the  creditor 
may  sue  for  his  debt  by  ordinary  action,  and  the  trial  justice  has  ju- 
risdiction to  issue  in  such  action  an  attachment,  which  can  not, 
in  another  action,  be  questioned  for  irregularity.'^  And  one  against 
whom  is  issued  a  warrant  to  enforce  a  lien  on  crops  need  not  move 
to  vacate  it  in  order  to  contest  the  validity  of  the  lien,  but  may 
proceed  under  a  statute  providing  that,  on  notice  that  the  amount 

fl2  Brogdeu  v.  Privet t,  67  N.  C.  45. 
r.3  Joslyn  v.  Smith,  49  N.  W.  382,  2  N.  D.  53. 
r*  Parker  v.  Bank,  54  N.  W.  313,  3  N.  D.  87. 
.'•-•  Andersou  v.  Alseth  (S.  D.)  62  X.  W.  435. 
&6  Cook  V.  Cobb,  7  S.  E.  700,  101  N.  C.  6a 
0  7  .lonos  V.  C^larksoii,  16  S.  C.  628. 
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claimed  is  not  justly  due,  an  issue  shall  be  made,  and  set  down  for 
frial.***  In  Washington  a  landlord  is  not  a  necessary  party  to  a 
suit  to  enforce  a  laborer's  lien  on  crops  grown  on  his  land  on 
shares.'* 

Evidence. 

§  844.  The  admission  of  evidence  at  the  trial  is  governed  by  the 
general  rules  of  evidence.  On  an  issue  between  one  claiming  a  lien 
on  crops  for  labor  bestowed  thereon,  and  another  claiming  the  crops 
by  virtue  of  a  sale  made  before  they  were  raised,  evidence  that  the 
former  was  a  partner  of  the  person  raising  the  crops,  and  as  such . 
had  been  fully  paid  for  his  labor,  is  admissible.***  In  an  action  to 
recover  a  portion  of  a  crop  which  had  been  seiz^ed  under  an  agricul- 
tural lien  warrant  it  was  denied  that  plaintiff  had  any  interest  in 
the  crop,  and  it  appeared  that  she  claimed  title  by  reason  of  tlu* 
fact  that  the  land  on  which  the  crop  was  raised  had  l)et»n  conveyed 
to  her  by  her  husband.  The  court  held  that  evidenc(»  that  th  *  hus- 
band had  rented  a  portion  of  the  land  in  his  own  name  to  a  third 
party  was  relevant,  for  the  purpose  of  showing  that  lu»  managinl 
the  land  in  all  respects  ae  though  it  was  his  own.*^  A  party  seizing 
grain  under  a  threshers  lien  must  establish  that  the  grain  was. 
grown  on  the  land  dt^scribed  in  the  lien  claim.*'  Where,  in  an  ac- 
tion by  an  assignee  to  enforce  a  threshing  lien,  the  court  fails  to 
find  that  the  plaintiff's  assignor  owned  and  operated  the  threshing 
machine  with  which  the  grain  was  threshed,  or  that  the  lien  claim 
contained  the  statement  of  facts  reijuired  by  the  act,  a  judgment  for 
plaintiff  is  unauthorized.*' 

Execution. 

§  845.     A  judgment  foreclosing  an  agricultural  lien  is  enforct»d  by 
sale  under  execution.     If  the  lien  is  on  both  movable^  and  imniov- 

RH  Seawe  v.  Dobson,  11  S.  K.  72«,  ;W  S.  C.  2154. 
B»  TaJn  v.  Isaacs,  :W  Vnv.  KKJS,  10  Wash.  173. 
«o  Essenoy  v.  Essenty,  38  Pac.  1180,  10  Wash.  375. 
«i  Owens  V.  (ientry,  9  S.  E.  525,  30  S.  C.  4m. 
•2  Mortlu  V.  Hawthorne  (N.  D.)  («  N.  W.  «>5. 
c»  Anderson   v.   Alseth  (S.   D.)   02   N.   W.   4.35. 
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ables,  the  former  should  be  first  sold.®*  A  sheriff  who  holds  an 
exeeutioD  enforcing  a  laboi*er*s  agricultural  lien  is  not  justified  in 
refusing  to  act  under  it  by  the  fact  that  another  lien  has  been  de- 
clared superior  in  a  suit  to  which  the  laborer  was  not  a  pai'ty.®^ 
The  special  lien  of  a  laborer  given  by  the  Georgia  Codj  applies  only 
to  the  products  of  his  labor,  and  the  foreclosure  of  such  lien  will 
not  entitle  him  to  participate  in  the  proceeds  of  other  personal  prop- 
erty before  the  court  for  distribution,  although  the  affidavit  of  fore- 
closure, and  the  li.  fa.  issued  thereon,  embrace  such  other  property.'** 
The  failure  of  an  officer  making  the  sale  on  the  foreclosure  of  a 
thresher  s  lien  to  file  a  record  of  the  sale  with  the  register  of  deeds 
within  the  prescribed  time  does  not  invalidate  the  sjile.*^ 

•*  Rogers  y.  Walker,  24  Fed.  344.        ««  Tarver  v.  Fleming,  53  Ga.  297. 
•oBoyce  v.  Toore,  10  S.  E.   1094,  84   C :i    r»74. 
•7  Martin  v.  Ilawtliorne  (N.  D.)  03  N.  W.  SI).'. 
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CHAFTEB  XXI. 

MECHANICS'   LIENS  ON  SHIPS. 

Division  I.    Under  Makitimk  Law. 

§  846.    Common-I^avv  Lien  on  Ships. 

847.  Maritime  Liens. 

848.  Only  Arise  When  Necessary. 

849.  Credit  of  the  Ship. 
HTii).    Who  may  Create  Lien. 

851-8.')2.  Home  and  Foreign  Ports. 

STkI  Who  may  Have  Lien. 

854.  For  What  Senriees  (Jiven. 

855.  No  Lien  for  Con.struction. 

856.  Property  Subject  to  Lien. 

857.  Priorities  of  Maritime  Liens. 

Division  U.    Under  State  Statutes. 
§  858.    Power  to  Create  Liens. 

850.  Construction  of  Statutes. 
860-862.    For  What  Services  Lien  is  Given. 

863.  Wlio  Entitled  to  Liens. 

864.  Who  not  Entitled  to  Liens. 
865-866.  Who  may  Create  Lien. 
867-868.  Property  Subject  to  Lien. 
860-870.  When  Lien  Exists. 

871.  Territorial  Questions. 

872.  When  Lien  Attaches. 

873.  Duration  of  Lien. 
874-^5.  Priorities. 

Division  IIL    Loss  and  Discharge  op  Lien. 
§  876.    Waiver. 

877.  Taking  NeKotiable  Paper. 

878.  Suing  on  the  Debt. 
87!>-880.    Laches. 

881.  Departure  from  Port, 

882.  Sale  of  Ship. 

883.  Judicial  Proceedings. 

884.  Bond  and  Payment. 

Division  IV.    Suit  to  Enforce  Lien. 
S  885.    Question  of  Jurisdiction. 

886.  Jurisdiction  as  to  Maritime  Liens. 

887.  As  to  Common-Law  Liens. 
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Division  IV.  Suit  to  Enforce  Libn— Cont'd. 

S  888.  As  to  Statutory  Liens  for  Maritime  Contracts. 

SK().  As  to  Other  Statutory  laeiia. 

8U).  Territorial  Questions. 

ssn.  Xatiu-e  of  Suit. 

81>-J-85«.  Filing  Claim  Ijefore  Suit. 

8fM.  PartieH. 

8$>r>-Sl>8.  Pleadinps. 

80a-900.  Defenses  to  Suit. 

901.  Practice  in  Various  States. 

1)02-903.  Release  of  Vessel  on  Giving  Security. 

iHH-UOtl  Trial. 

907.  Judgment 

908.  Sale. 
1K)9-910.  Priorities. 


Division  I.     Under  Maritime  Law. 

Common-Law  lien  on  Ships. 

§  846.  Mechanics'  liens  on  vessels  are  founded  partly  on  the  oom- 
Tiion  law,  partly  on  admiralty  law,  and  partly  on  state  statutes. 
This  triple  origin  brings  in  three  different  systems  of  law  to  govern 
these  lif^ns,  and  creates  much  apparent  confusion  among  the  deci- 
sions on  this  subject.  The  mechanic's  common-law  lien  may  be  di»' 
poHed  of  in  a  very  few  words.  As  we  have  seen,  a  shipwright  may 
have  a  common-law  lien  on  a  ship  in  his  possession  to  secure  his 
<'harges  for  constructing  or  repairing  the  ship.^  But,  as  possession 
is  essential  to  a  common-law  lien,^  and  as  shipwrights  seldom  have 
exclusive  possession  of  ships  which  they  repair,  the  common-law  lien 
on  ships  is  one  that  seldom  arises. 

1  S<-e  ante,  |  7G4.  Raitt  v.  Mitchell,  4  Camp.  146;  Nicholson  v.  May,  Wriglit 
(Ohio)  (MM). 

2  See  ante,  §  7G1.  Even  if  a  i^erson  who  has  repaired  a  boat  may  until  paid 
retain  her  against  all  others,  yet,  when  he  delivers  her  to  the  owner's  syndic 
for  sale  without  objection,  and  slie  is  sold,  the  right  is  abandoned,  and  the 
sliipw right  thrown  back  on  his  privilege.    Fields  v.  Creditors,  11  La.  Ann.  545. 
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Maritiiiie  liiens. 

§  847.  The  fundamental  principle  of  the  maritime  law  is  that  a 
iship  is  made  to  plow  the  s^a,  and  not  to  rot  by  the  wharf;  and  its 
trhief  object,  both  in  the  creation  of  maritime  liens  and  the  deter- 
mination of  their  priority  with  respect  to  each  other,  is  to  ^ve  the 
ship  credit  in  whatever  port  she  may  be.  A  maritime  lien  is  al- 
lowed merely  to  afford  the  means  of  procuring  the  necessary  services, 
supplies,  or  materials  in  a  port  where  they  cannot  be  obtained  on 
the  personal  responsibility  of  the  master  or  owner.'  One  leading 
distinction  between  the  common-law  lien  and  what  is  called  the 
'^maritime  lien"  is  that  at  common  law  a  lien  is  only  a  right  to  hold 
against  the  owner,  while  in  admiralty  a  lien  is  a  right  to  take  against 
the  world,  as  well  as  to  hold,  for  the  satisfaction  of  a  maritime 
<laim.*  Maritime  liens  are  given  for  many  services  that  do  not 
<'ome  within  the  scope  of  this  work.  We  shall  only  discuss  here 
those  maritime  liens  that  secure  debts  for  work  done  or  materials 
furnished  in  repairing  or  equipping  ships  and  vessels. 

Same — Only  Arise  When  Necessary. 

§  848.  Maritime  liens  arise  only  when  there  is  occasion  for  them. 
Tlierefore  liens  for  repairs  ordered  by  the  master  can  be  enforced  in 
admiralty  only  upon  proof  that  the  repairs  were  necessary,  or  were 
l)elieved,  upon  due  inquiry  and  credible  representation,  to  be  ne<i- 
essary.*  And  one  furnishing  repairs  for  a  vessel  without  any  emer- 
g<'ncy  therefor  has  no  maritime  lien  on  the  vessel,  though  he  may 
have  a  lien  under  a  state  law.*  But  the  fact  that  a  freight  ves«*l 
is  chartered  to  do  passenger  business,  for  which  she  is  totally  un- 
litted  unless  repairs  are  made,  and  that  liberty  to  make  repairs  is 

a  S*»e  note  by  Mr.  Bump  iu  10  Fed.  48D. 

4  The  lialelgh,  Fed.  Cas.  No.  ll.rkiO,  2  Hujfhes.  44.  No  lien  created  by  a 
state  law,  whether  it  be  by  the  unwritten  and  traditional  law,  which  collect- 
ively we  call  the  "common  law/*  or  by  express  statute,  is  a  maritime  lien. 
Maritime  liens  are  created  and  exist  only  by  force  of  the  maritime  law.  Town 
of  IVlham  v.  The  B.  F.  Woolsey,  3  Fed.  462. 

5  'Hie  Grai)eshot,  0  WaH.  129;    The  Lulu,  10  Wall.  192. 

fl  Hoffman  v.  The  Nebraska,  61  Fed.  514;  The  Maltland,  Fed.  Cas.  No.  8,979, 
2  Hiss.  201. 
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given,  together  with  an  option  to  purchase  at  a  fixed  price  on  (he 
expiration  of  the  charter  party,  is  suflficient  proof  of  necessity  for 
the  repairs.^  It  has  been  said  in  one  case  that  material  men  and 
shipwrights  and  repairers  have  a  lien  for  repairs  made  on  a  ship 
in  a  foreign  port,  whenever  those  repairs  are  apparently  reasonable 
and  proper,  although  not  absolutely  necessary.  All  that  is  re- 
quired on  their  part  is  good  faith  and  reasonable  ground  for  action/ 

Credit  of  the  Ship. 

§  849.  Repairs  and  materials  furnished  to  a  vessel  must  be  fur- 
nished upon  the  credit  of  the  vessel  in  order  to  give  the  one  furnish- 
ing them  a  maritime  lien.®  Therefore,  where  materials  are  furnished 
and  labor  perfonned  under  a  contract  with  the  owner  of  the  vi^ssel, 
there  can  be  no  geneml  maritime  lien,  because  the  irresistible  pre- 
sumption is  that  the  material  man  gave  credit  to  the  owner,  and  not 
to  the  ship.^**  But,  if  necessary  repairs  and  materials  b.'  made  and 
furnished  to  a  vessel  in  a  port  other  than  her  home  port,  the  prima 
facie  presumption  is  that  they  were  made  and  furnished  on  the 
credit  of  the  vessel,  unless  the  work  be  done  bv  order  of  the  owner.^^ 
In  determining  whether  the  work  was  done  on  the  ci-edit  of  the  ship 
or  of  its  owner,  great  importance  is  not  to  be  attached  to  the  fact 
that  material  and  repair  men  gave  credit  on  their  books  to  the 
vessel  alone,  or  to  both  the  vessel  and  the  party  ordering  the  ma- 
terials and  repairs,  or  to  the  latter  alone;  but  the  intent  is  rather 
to  be  gathered  from  all  the  facts  and  evidence  in  the  case.^* 

7  De  Lano  v.  The  Alvira,  63  Fed.  144. 

8  The  Fortitude.  Fed.  Cas.  No.  4,953,  3  Sumn.  228. 

0  Phelps  V.  The  Camilla,  Fed.  Cas.  No.  11,073,  Taney.  400;  Merrltt  v.  The 
Wandrahm,  62  Fed.  935. 

10  The  Kingston,  23  Fed.  200;  The  Mary  Morgan,  28  Fed.  196;  The  James 
FarreU,  36  Fed.  500;  Hen-eshoflf  Manuf  g  Co.  v.  The  Now  Then,  5  C.  C.  A.  206, 
55  Fed.  523;  Moll  v.  The  George,  1  Hawaii,  274.  The  rule  is  the  same  even 
though  the  materials  were  furnished  in  a  foreign  port.  Phelps  v.  The  Camilla, 
Fed.  Cns.  No.  11,073,  Taney,  400;  The  Maitland,  Fed.  Cas.  No.  8,979,  2  Blss,  301. 

11  Insurance  Co.  v.  Baring,  20  WaU.  159;  Herreshoff  Manufg  Co.  v.  The 
Now  Then,  50  Fed.  944;  Id..  5  C.  C.  A.  206.  55  Fed.  523. 

12  De  Lano  v.  The  Alvira,  63  Fed.  144. 
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Who  may  Create  lien. 

§  850.  A  maritime  lien  in  the  nature  of  a  mechanic's  lien  can 
arise  only  when  the  work  was  done  or  the  materials  furnished  under 
contract  with  one  who  had  authority  to  contract  upon  the  credit  of 
the  vessel,  such  as  the  master  of  the  vessel  or  the  owner's  agent. 
When  the  master  of  a  foreign  vessel  has  authority  to  contract  upcm 
the  credit  of  his  vessel  for  necessary  repairs,  the  credit  of  the  ves- 
sel is  presumed  to  be  an  element  in  any  contract  he  may  make  for 
such  repairs.  An  apparent  necessity  foV  the  credit  of  the  vessel 
is  presumed  from  the  necessity  for  the  repairs  and  the  general  au- 
thority of  the  master.  This  presumption  is  not  repelled  by  proof 
that  the  owner  of  the  vessel  was  in  good  credit  at  the  time  the  re- 
pairs were  ordered.^'  If  repaii^s  are  furnished  upon  the  oilier  of 
the  master,  the  fact  that  he  was,  without  the  knowledge  of  the  li- 
belant, holding  the  vessel  as  custodian  for  the  marshal,  will  not 
prevent  a  lien  attaching.**  But  for  repairs  ordered  by  a  master  not 
appointed  by  the  owner,  and  not  acting  for  him,  no  lien  would 
arise.*'  An  owner  who  allows  another  to  have  full  possession  and 
management  of  a  vessel,  and  thus  to  become  the  owner  for  the 
voyage,  pro  hac  vice,  must  be  presumed  to  consent  that  the  vessel 
shall  be  liable  for  all  repairs  necessary  to  enable  her  to  pursue  the 
voyvLge,  and  that  the  special  owner  may  bind  the  vessel  for  this  pur- 
pose.** And  a  conditional  purchaser  in  possession  of  a  ship  with 
the  consent  of  the  vendor  may  create  a  maritime  lien  in  favor  of  one 
whom  he  employs  to  alter  the  vessel,  if  such  alterations  are  made 
in  good  faith  on  the  part  of  the  lienor,  and  in  ignorance  of  the  con- 
dition of  the  title,  even  though  the  title  to  the  vessel  afterwaixis 

13  The  Plymouth  Rock,  Fed.  Cas,  No.  11,236,  9  Ben.  79. 

14  The  SiUtana,  Fed.  ('as.  No.  13.(H«.  1  Brown,  Adm.  35. 
1 B  The  Courier,  13  South  AuHt.  L.  It.  124. 

i«  Moore  &  Sons  Co.  v.  Tlie  I^lnie  U(K'k.  49  lA^d.  383.  Xeoessary  supplies  and 
roimirs  were  furnished  a  chaitei'ed  vessel,  tlie  charterer  being  owner  pn)  hac 
vice,  and  part  of  the  time  master,  and  it  was  not  shown  that  the  material- 
men had  knowledge  of  the  charter.  Held,  that  at  the  place  of  residence  of  the 
charterer,  as  long  as  he  was  master,  such  snpplies  gave  a  lien,  but  after  he 
had  appointed  another  master,  and  only  procured  supplies  as  charterer,  there 
was  no  Uen.    The  Cumberland,  30  Fed.  449. 
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revert  to  tlie  vendor  for  failure  of  the  conditions.*^  Repairs  made 
on  a  yacht  owned  bv  a  nonresident  of  the  state  are  made,  presnm- 
ably.  on  the  credit  of  the  yacht,  and  not  on  the  credit  of  the  owner. 
Nor  is  the  [iresumption  disphiced  by  the  fact  that  the  repairer  did 
not  know  at  the  time  who  the  owner  was,  nor  that  he  was  a  nonres- 
id(*nt.  the  repairs  being  necessary,  and  the  owner  s  agent  having 
requested  that  they  should  be  made.**  But  labor  and  materials  fur- 
nished to  a  vessel  under  a  contract  with  one  not  the  apparent  agent 
of  her  owners,  and  without  inquiry  as  to  his  powers,  or  any  reference 
to  the  credit  of  the  vessel,  give  rise  to  no  lien.**  A  part  owner  of  a 
vessel  has  not  authority  to  charge  co-owners  who  are  present,  and 
do  not  consent,  with  cost  of  repairs.  But  if  he  is  in  possession 
In  a  foreign  port,  and  they  are  absent,  he  may  order  repairs,  and 
enforce  a  lien  for  the  necessary  expenditure  against  the  other 
shares.'^  The  mai*shal  has  no  authority,  as  such,  to  direct  rejmirs 
to  a  vessel  beyond  wlwt  are  necessary  to  her  preservation  while  in 
his  custodv.'* 

Home  and  Foreig:n  Forts. 

§  851.  Since  mechanics'  liens  on  ships  can  arise  under  the  mar- 
itime law  onlv  when  the  work  or  materials  are  furnished  on  the 
<*redit  of  the  vessel  for  repairs  necessary  for  the  maintenance  of  the 
N'oyage,  and  under  contract  with  some  authorized  person  not  the 
owner,  it  follows  that  there  can  be  no  necessity  for  a  lien  when  the 
ship  is  in  its  home  port;  since,  when  the  vessel  is  there,  the  owner 
may  order  all  needed  repairs  himself,  without  relying  on  the  master, 
■and  the  material  men  have  a  personal  remedy  against  the  owner,  so 
that  they  are  not  forced  to  trust  to  the  credit  of  the  ship.  Accord- 
ingly there  is  no  maritime  lien  for  work  done  or  material  furnished 
for  a  ship  in  its  home  port.^-    Conversely,  there  is  a  lien  for  woric 

1 7  The  Ferax,  Fed.  Cas.  No.  4,737,  1  Spr.  180. 

1 8  The  Comfort,  25  Fed.  158,  159. 

1 »  The  W^andrahm,  14  G.  0.  A.  414,  67  Fed.  358;  Merritt  v.  Morse,  14  C.  C.  A. 
414,  (57  Fed.  358. 

20  The  Larch,  Fed.  ('as.  No.  8,086,  3  Ware,  28. 

21  The  Sultana,  Fed.  Cas.  No.  13,6(W,  1  Brown,  Adm.  35. 

•^•^  Wilkins  v.  Carmichael,  1  Doug.  101;  Ex  parte  Shank,  1  Atk.  234:  Buxton 
v.  Snee,  1  Ves.  Sr.  154;  Watkinson  v.  Bemadiston,  2  P.  Wras.  367;   The  (Jen- 
<;nil  Smith,  4  Wheat.  438;   Peyroux  v.  Howard,  7  Pet.  324;   Peudergast  v.  The 
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or  material  necessarily  furnished  in  a  foreign  port,*'  unleps  fur- 
nished to  tlie  owner,^*  or  to  a  charterer  who  is  owner  pro  hac  vice.^'* 
Where  a  contract  for  the  repair  of  a  vessel  is  made  at  her  home  port, 
but,  owing  to  low  water,  the  vessel  is  carried  to  a  foreign  port,  where 
the  work  is  completed  by  the  contractors,  no  lien  for  that  portion  of 
the  work  done  in  the  latter  place  arises,  either  under  the  general 
maritime  law  or  the  local  law  of  the  latter  place,  since  the  work,  be- 
ing done  under  an  entire  contract,  cannot  be  separated.^* 

§  852.  When  a  ship  purports  to  hail  from  a  foreign  port,  and  the 
carjjenter  is  not  informed  to  the  contrary,  repairs,  exclusively  on 
her  credit,  import  a  general  maritime  lien,  and  the  owner  is  estopped 
from  setting  up  that  she  is  a  domestic  vessel.''^  Where  persons  in 
^ood  faith  have  given  credit  to  a  steamboat  for  necessary  supplies 
and  repjiirs  as  a  foreign  boat,  such  persons  are  not  affected  by  the 
fraudulent  character  of  sales  or  transfers  bv  which  the  boat  was 
placed  in  the  position  of  a  foreign  boat.  Nor  is  the  place  of  enroll- 
ment conclusive  as  to  the  home  port  of  a  vessel  or  boat.  Evidence 
is  always  admissible  to  prove  the  actual  residence  of  the  owner,  and 

Kalorania,  10  Wall.  204;  Davis  v.  New  Brig,  Fed.  Cas.  No.  3,643,  Gilp.  473; 
Boon  V.  The  Hornet,  Fed.  Cas.  No.  1,640,  Orabbe,  426;  Davis  v.  Child,  Fed. 
('as.  No.  3.628,  2  Ware,  78;  Scott  v.  The  Plymouth,  Fed.  Gas.  No.  12,544,  6  Mc- 
Li'aii,  463;  Levering  v.  Bank  of  Columbia,  Fed.  Cas.  No«.  8,286,  8,287,  1 
Cnimh.  C.  C.  152,  207;  The  Maiy  Chilton,  4  Fed.  847;  The  City  of  Salem,  10 
Ffd.  H4r>;  The  Rapid  Transit,  11  Fed.  322;  The  Venture,  26  Fed.  285;  The 
Menominle,  36  Fed.  197;  Buddlngton  v.  Stewart,  14  Conn.  404;  Williamson  v. 
Ilogan,  46  111.  504;  Hursey  v.  Hassani.  45  Miss.  134;  Shrewsbury  v.  The  Two 
Friends,  Fed.  Cas.  No.  12,819,  Bee,  4.'«.  In  Hawaii,  in  the  absence  of  any 
I<M-al  law  of  lien,  the  rule  of  continental  Euroi)e  making  no  difference  in  this 
H'siject  between  domestic  and  foreign  sbii>s,  or  between  repairs  in  home  ports 
<^r  almind,  has  been  adopted.     Moll  v.  The  George,  1  Hawaii,  274. 

23  The  St.  r^wrenee.  Fed.  Cas.  No.  12.234,  3  Ware,  211;  The  George  T. 
Kemp,  P>d.  Cas.  No.  5,341,  2  Lowell,  477;  The  Stephen  Allen,  Fed.  Cas.  No. 
iri,361,  1  Blatchf.  &  H.  175;  The  John  Walls.  Jr.,  Fed.  Cas.  No.  7,432,  1  Spr. 
178;  The  Chusan,  Fed.  Cas.  No.  2,717,  2  Story,  455;  McAllister  v.  The  Sam 
Kirkman,  Fed.  Cas.  No.  8,658,  1  Bond,  :M);  The  Augustine  Kobbe,  39  Fed. 
-r..%9;  McCarthy  v.  The  Richard  S.  Gan-ett,  44  Fed.  379;  Hursey  v.  Hassam,  45 
3lis8.  134. 

2*  Phelps  T.  The  Camilla.  Fed.  Cas.  No.  11,073,  Taney,  400. 

2  5  The  Pirate,  32  Fed.  486. 

26  The  Rapid  Transit,  11  Fe<l.  322. 

2  7  The  Augustine  Kobbe,  39  Fed.  559. 
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such  evidence  furnishes  the  test  of  the  character  of  the  boat  as  for- 
eign or  domestic.**  A  ship  whose  legal  owner  is  foreign,  and  whose 
flag  is  foreign,  is  a  foreign  ship,  so  far  as  material  men  are  con- 
cerned, though  the  equitable  owner  lives  in  the  state  in  which  the 
material  men  furnish  the  ship  with  repairs  and  supplies.**  So  far 
as  maritime  liens  are  concerned,  the  different  states  of  the  Union  are 
foreign  one  to  another.  A  vessel  lying  in  any  port  of  a  different 
state  from  that  to  which  she  belongs  is  in  a  foreign  port'®  In  a 
ease  where  a  vessel  was  built  for  a  resident  of  Buffalo  by  ship- 
builders at  Cleveland,  who  employed  a  man  to  paint  her  in  the  lat- 
ter port,  it  was  held  that  Cleveland  was  her  home  port  until  after 
her  voyage  to  Buffalo  and  delivery,  and  that  consequently  the  painter 
acquired  no  lien.^*  Where  repairs  were  made  in  New  Jersey  on  a 
vessel  one  of  whose  owners  resided  in  New  Jersev,  but  the  other  t^o 
in  New  York,  and  in  the  application  for  license  at  the  customhousi^ 
all  of  her  owners  were  stated  to  be  of  New  York,  and  the  material 
man  had  no  knowledge  to  the  contrary,  and  dealt  on  the  credit  of  the 
vessel,  it  was  held  that  a  suit  in  rem  would  lie  to  recover  the  price 
of  the  repairs.'*  The  home  port  of  a  steamboat  plying  the  MLssouri 
river  is  not  necessarilj'  the  port  ^f  entry.  It  may  be  any  port  where 
a  steamboat  may  land  with  safety,  and  lie  moored  to  the  shore." 
A  maritime  lien  for  necessary  repairs  and  supplies  furnished  in  the 
port  of  enrollment  may  be  enforced  agsunst  a  vessel  owned  by  a  cor- 
poration created  by  another  state.'* 

28  McAllister  v.  The  Sam  Kirkman,  Fed.  ('as.  No.  8,G58,  1  Bond.  309. 

2»  The  George  T.  Kemp,  Fed.  Cas.  No.  5.341,  2  Lowell,  477. 

so  The  St.  Lawi-ence.  Fed.  ('as.  No.  12,234,  3  Ware,  211;  The  Stephen  Allen, 
FtKl.  Cas.  No.  13,301,  1  Blatchf.  &  H.  175;  The  John  Walls.  Jr.,  Fed.  C^as.  No. 
7,432,  1  Spr.  178;  The  Chusan,  Fed.  Cas.  No.  2,717,  2  Story,  455;  McCarthy  v. 
The  Richard  S.  (larrett,  44  Fed.  379.  There  is  no  lien  upon  a  ship  lying  in 
Baltimore,  whose  owners  reside  in  Alexandria,  for  provisions  and  repairs.  Bal- 
timore and  Alexandria  not  being  foi*eigu  to  each  other.  Levering  y.  Bank  of 
Columbia,  Fed.  Cas.  Nos.  8,280,  8,287,  1  Cranch,  C.  C.  152,  207. 

81  Scott  V.  The  Plymouth,  Fed.  Cas.  No.  12,544,  0  McT^ean,  403. 

»2  McCarthy  v.  The  Richard  S.  Garrett,  44  Fed.  379. 

8  3  Rees  V.  The  General  Terr>',  13  N.  W.  533,  3  Dak.  155. 

84  The  Havana,  12  C.  C.  A.  301,  04  Fed.  490. 
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Who  may  Have  Lien. 

§  85«S.  A  mechanic's  lien  on  a  ship  may  be  asserted  by  any  one 
not  connected  with  the  ship,  who  furnishes  work  or  materials  di- 
rtM'tly  to  the  ship.  The  fact  that  one  who  furnishes  sails  to  a  ves- 
sel which,  after  a  voyage,  comes  into  a  foreign  port,  is  a  resident 
of  the  home  port,  does  not  affect  the  right  to  claim  a  lien  under  the 
general  maritime  law.'°  And  a  third  person,  who,  at  the  owner's 
request,  pays  for  necessary  repairs  upon  a  vessel,  is  entitled  to  a 
lien  for  repayment.®®  But  the  maeter  of  a  ship  has  no  lien  for  re- 
pairs made  in  a  foreign  port  at  his  order,  and  paid  for  by  him.'^ 
And  a  mariner  who  works  as  a  mechanic  on  a  vessel  while  she  is 
in  port  ice  bound  and  idle  has  no  lien  therefor.'*  Subcontractors 
and  material  men  in  the  second  degree  have  no  maritime  lien.*'  An 
assignee  of  a  note  given  for  repairs  on  a  ship  has  no  lien,  since  a 
maritime  lien  for  repairs  is  not  assignable.*®  But  taking  a  draft 
for  supplies  furnished  to  a  vessel  in  a  foreign  port  is  not  a  surrender 
of  the  right  to  a  lien  therefor.  The  right  to  the  lien  is  a  security, 
and  passes  with  the  draft  to  the  indorsee.*^ 

For  What  Services  Qiven. 

§  854.  Mechanics'  liens  on  ships  exist  by  virtue  of  maritime  law 
for  work  and  materials  furnished  for  repairing  or  altering  vessels,*^ 

13  The  Agues  Barton,  2G  Fed.  542. 

3  0  Mooi-e  &  Sons  Co.  v.  The  Lime  Rock,  49  Fed.  383;  The  Guiding  Star,  9 
Fed.  52r». 

3  7  Hussey  v.  Christie,  9  East,  433. 

3  8  The  Alaoson  Sumner,  28  Fed.  070. 

3»  The  Whitaker,  Fed.  Cas.  No.  17,524,  1  Spr.  229;  The  Eledoua,  Fed.  Caa. 
No.  4.341,  10  Blatchf.  511;  Scott  v.  The  Plymouth.  Fed.  Cas.  No.  12,544,  G 
Mcl-ean.  4(Ki,  and  Newb.  5G;  Merrltt  v.  The  Wandrahm,  02  Fed.  935.  As  to 
their  right  to  a  statutory  lien,  see  post,  §  803. 

4"  The  U.  W.  SkUlinger,  Fed.  Cas.  No.  12,181,  1  Flip.  436.  But  see  post,  § 
MM. 

4»Tlie  Chelmsford,  34  Fed.  399.  The  assignability  of  maritime  liens  is  a 
subject  on  which  the  decisions  are  in  hopeless  conflict.  See  17  C.  0.  A.  107, 
note  by  William  L.  Clark,  Jr. 

42  The  Fortitude,  Fed.  Cas.  No.  4,95,3,  3  Sumn.  228;  The  John  Richards,  Fed. 
Cas.  No.  7,361,  1  Biss.  10(i. 
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or  for  money  advanced  for  such  repairs.*^  A  contract  to  fiiniish 
nets  to  a  fishing  vessel  is  a  maritime  contract,  although  made  on 
land,  and  the  nets  delivered  on  land.  If  furnished  while  the  vessel 
is  in  a  foreign  port,  there  is  a  maritime  lien  therefor.**  A  barge  may 
be  necessary  to  a  steamboat,  and,  as  such,  its  hire  to  the  boat  will 
be  regarded  as  a  material  furnished  for  the  equipment  of  the  boat.** 
There  is  no  lien  on  a  vessel  for  damages  for  i-efumng  to  accept  sup- 
plies ordered,*  •  nor  is  there  a  lien  for  the  service  of  one  employed 
to  care  for  and  clean  the  machinery  and  maintain  a  general  super- 
vision of  a  vessel  lying  at  her  home  port,  out  of  commission,  since 
such  service  is  not  maritime.*^ 

No  Lien  for  Construction. 

§  855.  There  is  no  maritime  lien  for  work  done  or  materials  fur- 
nished in  constructing  a  vessel.*®  Materials  furnished  even  after 
the  vessel  is  afloat  may  be  furnished  in  its  construction.  Thus, 
where  the  hull  and  spars  of  a  vessel  are  completed  at  one  port,  and 
sufficient  rigging  is  put  on  her,  and  sufficient  cargo  taken  to  act  as 
ballast  to  enable  her  to  go  to  another  port,  where  materials  neces- 

9 

nary  to  her  rigging  and  equipment  as  a  seagoing  craft  are  procured 

4  3  The  Guiding  Star,  9  Fed.  525;  Moore  &  Sons  Ck).  v.  The  Lime  Uo<-k.  49 
Ked.  383.  But  the  fLseal  agent  of  a  vessel  cannot  have  a  lien  for  money  paid 
by  him  to  a  shipwright  who  repaired  the  vessel,  where  such  money  is  imme- 
diately returned  to  him  by  the  shipwright  pursuant  to  a  previous  tinderstand- 
ing,  since  the  vessel  should  have  the  benefit  of  such  rebate.  The  Alvega,  30 
l\»d.  694. 

♦4  The  Hiram  R.  Dixon.  33  Fed.  297. 

4  5  Gleini  v.  The  Belmont,  11  Mo.  112. 

46  The  (^al)arga,  Fed.  dxn.  No.  2.27«.  3  Blarrtif.  75,  and  29  Hunt.  Mer.  Mag. 
710. 

4  7  Williams  v.  The  Sirius,  65  Fed.  226. 

48  The  Pacific,  9  Fed.  120,  5  Hughes,  257;  The  Antelope,  Fed.  Cas.  Xo.  4,S2, 
2  Hen.  405;  Lewis  v.  The  On>lieus,  Fed.  Cas.  No.  8,3:^9,  3  Ware,  143:  McAllis- 
ler  v.  The  Sam  Kirkman,  Fed.  Cas.  No.  S.I^kS.  1  Bond,  369;  Young  v.  The  Or- 
pheus, Fed.  Cas.  No.  18,169,  2  ("liff.  21>;  The  (;uiding  Star?  9  Fed.  ,V24;  The 
Count  De  Lesseps,  17  Fed.  4(M);  In  re  (Uenmont,  32  Fed.  703;  Scott  v.  The  .1. 
C.  Rich,  46  Fed.  136:  Kecs  v.  The  General  Teny,  13  N.  W.  53:^,  3  Dak.  l.V.: 
Carman  v.  Scribner.  3  Houst.  (Del.)  554;  Cooell  v.  Ferine.  6  Rob.  (N.  Y.>  44i; 
Price  v.  Fninkel,  1  Wash.  Ter.  43;  Waddell  v.  The  Daisy,  3  Pac.  616.  2  Wash. 
•i\'r.  76. 
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and  put  on  her,  such  materials,  are  furnished  in  the  construction  of 
the  vessel.**  The  mere  launching  of  a  steamboat  hull  cannot  give 
to  the  builder,  afterwards  engaged  in  the  construction  of  the  steam- 
boat, a  maritime  lien.^^  Thus  in  one  case  it  appeared  that  a  mouth 
after  the  hull  of  the  steamboat  was  built,  and  the  propelling  power 
put  in,  the  libelant  furnished  her  with  stores,  fuel,  tiller  line,  check 
line,  copper  wire,  packing  for  machinery,  pails  for  roof,  beds  and 
bedding,  etc.  On  the  day  this  outfit  was  received  the  boat  made 
her  first  trip.  It  did  not  appear  that  the  original  contract  included 
these  materials.  On  these  facts  it  was  held  that  the  original  con- 
struction of  the  boat  contemplated  all  the  matemls  furnished  to 
make  the. vessel  serviceable  from  the  beginning,  and  that  no  man- 
time  lien  existed.'*  Where  a  fioating  scow  was  built  in  New  Jer- 
sey, and  towed  to  Pennsylvania,  where  it  was  furnished  with  ma- 
chinery by  the  builders,  it  was  held  that  there  was  no  maritime  lien 
for  such  machinery,  since  it  was  in  fact  furnished  in  the  construc- 
tion of  the  vessel.""  It  has,  however,  been  held  in  one  case  that  a 
contract  to  equip  a  floating  vessel  with  its  machinery  is  a  maritime 
one,  which  creates  a  maritime  lien."* 

Property  Subject  to  Lien. 

§  856.  The  lien  for  repairs  adheres  to  the  ship  and  all  its  parts, 
wherever  found,  and  whoever  may  be  the  owner.  It  attaches  to  the 
parts  of  a  dismantled  vessel,  the  same  as  to  the  entire  ship."*  An 
old  steamboat  from  which  the  boilers,  wheel,  engines,  and,  machineiy 
had  been  removed,  and  which  had  been  changed  into  a  pleasure 
barge,  having  no  independent  means  of  propulsion,  but  intended  to 
be  towed  by  a  towboat,  and  to  be  used  in  the  transportation  of  ex- 
cursion parties  in  the  neighborhood  of  a  city,  and  having  her  cabins 
fitted  up  and  used  as  dancing  halls  by  those  who  engaged  her,  is  a 
v**K8el  within  the  meaning  of  the  maritime  law.""    And  a  canal-boat 

*9  McDonald  v.  The  Nimbus,  137  Mass.  360. 

50  Rees  y.  The  General  Terry,  13  N.  W.  Tu^,  3  Dak.  155. 

n  In  re  Glenmont,  32  Fed.  703. 

»2  The  Count  De  Lesseps,  17  Fed.  400. 

63  The  KUza  Ladd,  Fed.  Cas.  No.  4,3(54,  3  Sawy.  519. 

64  Bnice  v.  The  America,  Fed.  Cas.  No.  2,046,  Newb.  195. 
6B  Musser  v.  The  City  of  IMttsbiirjjh.  45  Fed.  099. 
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hull,  on  whioh  a  floating  elevator  hag  been  erected,  and  which  is  in- 
tended to  be  moved  about  the  harbor,  is  also  a  vessel."'  But  the 
lien  of  a  material  man  does  not  attach  to  a  wrecking  outfit  leased 
bv  the  owner  of  a  tug,  not  as  a  part  of  its  general  equipment,  but 
for  a  8j>ecial  purpose,  although  a  part  of  such  outfit  is  attached  to 
the  hull  and  deck  by  timbers  and  bolts,  and  the  lien  claimant  sup- 
posed it  belonged  to  the  tug,  and  had  never  heard  that  a  third  per- 
son owned  it.'^ 
ft 

Priorities  of  Maritime  liiens. 

§  857.  The  lien  of  material  men  is  superior  to  the  lien  of  a  bot- 
tomry bond  when  the  services  of  the  material  men  have  tended  to 
make  the  ship  more  valuable,  or  when  delay  in  enforcing  the  bot- 
tomry bond  has  tended  to  induce  the  services  of  the  material  men.'* 
But  a  lien  for  damages  from  negligent  towage  has  priority  over  a 
lien  for  supplies  and  repairs,""  and  a  lien  for  damages  arising  out  of 
a  negligent  collision  takes  precedence  over  the  lien  of  a  material 
man  for  repairs  to  the  negligent  vessel  made  prior  to  such  collision.*' 
Claims  for  wages,  salvage,  and  supplies,  incurred  upon  the  same 
voyage,  at  the  port  where  the  salvage  service  terminated,  where  the 
seamen's  right  of  action  accrued,  and  where  the  supplies  were  fur- 
nished, are  concurrent,  and  the  liens  for  wages  and  salvage  take 
precedence  over  the  lien  of  the  material  men,  where  there  has  been 
no  such  laches  on  the  part  of  the  salvors  as  to  deprive  them  of  their 
right  to  priority.®^  But  the  lien  of  material  men  for  the  value  of 
whose  services  the  master  is  personally  liable  is  superior  to  a  lien 
for  the  master's  wages. ^^^  A  further  discussion  of  this  subject  will 
be  found  in  a  subsequent  [mrt  of  this  chapter.*' 

CO  The  Hezekiah  Kaldwiu.  Fed.  Cas.  No.  «,449,  8  Ben.  556w 

B7  The  Mildred,  43  Fed.  3iW. 

6  8  The  Felice  B.,  40  Fed.  6o3. 

rs*  The  Daisy  Day,  40  Fed.  r>:i8. 

6"  Tlie  R.  S.  Carter.  38  Fed.  r»15;   The  John  G.  Stevens.  40  Fed.  3:n, 

«i  Dabinovich  v.  The  Virj^o.  46  Fed.  294.  liegal  charges  and  the  wages  of 
the  captain  and  crew  outraulc  claims  for  re])airs.  Fields  v.  Creditors,  11  La. 
Ann.  545. 

6  2  The  I'Vlice  B.,  40  Fed.  053.  «a  See  post,  §§  909,  910. 
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Division  II.     Under  State  Statutes. 

Power  to  Create  Iiiens. 

§  858.  Since  the  claims  of  those  who  build  ships  and  who  repair 
them  in  their  home  ports  are  outside  the  scope  of  maritime  law,  and 
are  inadequately  protected  by  the  common  law,  the  legislatures  of 
many  of  the  states  have  created  statutory  liens  on  ships.  That  the 
states  have  power  to  create  and  regulate  such  liens  in  cases  where 
maritime  liens  do  not  exist  is  well  established.*^  State  statutes  cre- 
ating liens  on  domestic  vessels  are  constitutional.*'     State  legia- 

•4  The  Island  City,  Fed.  Cas.  No.  7,109,  1  LoweU,  375;  The  Ohusan,  Fed. 
Cas.  No.  2,717,  2  Story,  455;  Purinton  v.  Hull  of  a  New  Ship,  Fed.  Caa.  No. 
11,472,  2  Curt.  416;  The  John  Walls,  Jr.,  Fed.  Cas.  No.  7,432,  1  Spr.  178;  Calkin 
V.  U.  S.,  3  Ct.  CI.  297;  The  E.  A.  Barnard,  2  Fed.  721;  The  Sylvan  Stream,  35 
Fed.  314;  The  Wyoming,  35  Fed  548;  The  Farmer  v.  McCraw,  31  Ala.  659; 
WiUlamson  v.  Hogan,  46  111.  504;  The  Montauk  v.  Walker,  47  111.  335;  Sinton 
V.  The  Roberts,  40  Ind.  476;  Stapp  v.  The  Clyde,  45  N.  W.  430,  43  Minn.  192; 
Hursey  v.  Hassam,  45  Miss.  134;  Sheppard  v.  Steele,  43  N.  Y.  52;  King  v. 
Greenway,  71  N.  Y.  413;  Fralick  v.  Betts,  13  Hun  (N.  Y.)  632.  In  Louisiana 
the  only  privileges  on  vessels  are  those  expressly  recognis&ed  and  enumerated 
in  the  Code.     Wickham  v.  Levistones,  11  la.  Ann.  702.    • 

•5  The  Chusan,  Fed.  Cas.  No.  2,717,  2  Story,  455;  The  Farmer  v.  McOraw,  31 
Ala.  659;  Sinton  v.  The  Roberts,  46  Ind.  476;  King  v.  Greenway,  71  N.  Y. 
413.  The  New  York  act  of  April  24,  1862,  **to  provide  for  the  coUection  of  de- 
uiands  against  ships  and  vessels,"  giving  a  lien  on  the  vessel  for  such  labor 
and  materials,  and  providing  for  the  enforcement  thereof  in  rem,  is  not  un- 
constitutional, as  infringing  upon  the  right  of  trial  by  jury.  Liens  were  given, 
in  such  cases,  before  the  constitution  of  1846,  which  were  enforceable  In  equity 
without  a  jury.  They  are  not,  therefore,  cases  where,  within  that  constitu- 
tion, a  trial  by  jury  had  theretofore  "been  used."  Sheppard  v.  Steele  (1870)  43 
N.  Y.  52.  The  Ohio  explanatory  act  of  1S48,  extending  the  operation  of  the 
act  of  1840  to  all  cases  arising  without  the  state,  and  to  past  as  well  as  future 
cases,  is,  except  as  to  cases  arising  alter  the  explanatory  act  went  into  opera- 
tion, unconstitutional  and  void.  The  Aurora  Borealis  v.  Dobble,  17  Ohio,  125. 
The  Minnesota  statute,  creating  liens  for  supplies,  etc.,  furnished  boats  and 
vessels,  and  authorizing  actions  to  enforce  the  same,  provides  that  a  complaint 
against  the  boat  shall  be  filed  with  the  clerk  of  the  district  court  of  the  proper 
county.  A  warrant  of  attachment  then  issues,  directing  the  seizure  of  the 
boat,  to  be  served  and  returned  as  other  writs;  and,  on  the  return  of  the  war- 
rant, proceedings  follow  against  the  boat,  as  if  the  action  had  been  instituted 
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latures,  however,  have  no  control  over  maritime  liens,**  and  ac- 
cordingly state  statutes  cannot  create  liens  on  foreign  vessels  in  cases 
where  liens  exist  by  maritime  law.*^  But  state  legislatures  have  a 
perfect  right  to  modify  the  common  law,  and  accordingly  a  ship- 
wright who  haB  possession  of  a  boat  which  he  is  repairing  may  assert 
both  a  common-law  and  a  statutory  lien.*" 

Oonstruction  of  Statutes. 

§  859.  The  question  sometimes  arises  whether  the  language  of  a 
statute  is  broad  enough  to  create  a  lien,  and  the  decisions  on  this 
subject  are  not  entirely  harmonious.  It  has  been  held  that  no  lien 
is  created  by  a  statute  which  simply  declares  that  boats  shall  be 
liable  for  debts  contracted  on  their  behalf,  and  may  be  sued  theref<u' 
by  the  name  of  the  boat,**  nor  by  a  statute  which  declares  that  ve**- 
sels  navigating  the  waters  of  the  state  shall  be  liable  for  debts  in- 
curred for  materials,  etc.,  and  which  provides  for  suing  the  craft  it- 
self and  attaching  it.^*  And  by  the  Michigan  act  of  1839,  to  provide 
for  the  collection  of  demands  against  boats  and  vessels,  no  specific 
lien  was  given  upon  the  vessel  until  an  actual  levy  under  the  attach - 

against  the  person  on  whose  account  the  demand  accrued.  The  master,  ageui. 
owner,  or  consignee  may  appear  and  answer  on  behalf  of  the  boat.  It  has  been 
held  that  the  proceedings  authorized  by  this  statute  constitute  due  process  of 
law.     Stapp  v.  The  Clyde,  45  N.  W.  430,  43  Minn.  192. 

c«  Dever  v.  The  Hope,  42  Miss.  715. 

«7  The  Ohusan,  Fed.  Gas.  No.  2,717,  2  Story,  455;  Magee  v.  The  Lyndhurst, 
48  Fed.  839;  BldweU  v.  Whitaker,  1  Mich.  409;  Turner  v.  Lewis,  2  Mich.  350: 
Sheppard  v.  Steele,  43  N.  Y.  52;  Poole  v.  Kermit,  59  N.  Y.  554,  affirming  37 
N.  Y.  Super.  Ot.  114;  Murphy  v.  Salem,  3  Thomp.  &  C.  660,  1  Hun,  140.  It 
has,  however,  been  said,  in  one  case,  that  necessary  repairs  made  upon  a  foreign 
vessel  may  create  a  lien,  both  by  general  maritime  law  and  by  state  statute 
(The  John  WaUs,  Fed.  Cas.  No.  7,432,  1  Spr.  178);  and  in  another  that  the 
Maryland  statute,  giving  a  lien  on  vessels  used  on  Chesapeake  Bay,  on  filing  in 
the  county  court  a  verified  statement  of  the  claim,  and  providing  that  the  act 
sliall  not  entitle  the  claimant  to  preference  over  creditors  secured  by  prior 
luoi'tgage,  abrogates  the  maritime  lien  for  materials  funiished  in  Maryland 
(The  D.  B.  Steelman,  48  Fed.  580). 

«»8  Scott  V.  Delahunt,  65  N.  Y.  128,  5  Lans.  372. 

fl»  The  Celestine,  Fed.  Cas.  No.  2,541,  1  Biss.  1;  Dobbyns  v.  Sheriff,  5  Mo. 
25G. 

TO  Wick  v.  The  Samuel  Strong,  Fed.  Cas.  No.  17,607,  6  McLean,  587, 
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inent.^^  But,  on  the  other  hand,  it  has  been  said  that  a  statute 
which  allows  suit  against  a  vessel  by  its  name,  and  the  seizure  and 
sale  of  the  vessel  to  satisfy  the  claim,  does,  by  implication,  give  some- 
thing which,  if  not  a  technical  lien,  is  at  least  as  effectual.^-  And 
the  Minnesota  statute  providing  that  every  vessel  navigating  the 
waters  of  the  state  is  liable  for  all  debts  contracted  by  the  master, 
owner,  etc,  on  account  of  supplies  furnished,  work  done,  or  services 
rendered  for  the  benefit  of  such  vessel,  or  on  account  of  labor  done 
or  materials  furnished  by  mechanics,  tradesmen,  or  others  in  build- 
ing  or  equipping  the  same,  has  been  construed  to  create  a  lien  on  the 
vessel  in  favor  of  the  claims  named,  though  it  does  not,  in  terms,  de- 
clare that  they  shall  be  liena^*  A  statute  authorizing  the  collection 
of  claims  against  steamers  by  proceedings  against  them  by  name 
simply  affords  a  new  means  of  enforcing  common-law  rights,  and  does 
not  create  any  new  liabilities.^* 

For  What  Services  Lien  is  Given. 

§  860.  Since  statutory  liens  are  created  to  supplement  the  pro- 
visions of  maritime  law,  it  naturally  follows  that  these  liens  are 
given  for  the  construction  of  vessels,^'  and  also  for  repairs  made  in 
the  home  port.^'    Most  of  the  liens  which  become  the  subject  of  liti- 

71  Moses  V.  The  Missouri,  1  Mich.  507. 

7  2  Kennel  v.  Bivnnan,  14  Ohio,  72;   Provost  v.  Wilcox,  17  Ohio,  359. 

7»The  Menominie,  36  Fed.  107. 

7  4  The  Ohio  v.  Stunt,  10  Ohio  St.  5S2. 

75Pnrlnton  v.  Hull  of  a  New  Ship,  Fed.  Cas.  No.  11,472,  2  Cnrt.  410;  Tlio 
Antarctic,  Fed.  Cas.  No.  479,  1  Spr.  206;  Petrie  v.  The  Coal  Bluff  No.  2,  3  Fod. 
TkU;  Southwick  v.  The  Clyde,  6  Blaekf.  (Ind.)  148;  Sinton  v.  The  Uoberts,  46 
Ind.  476;  Barstow  v.  Robinson,  2  AUen  (Mass.)  605;  DouneU  v.  The  Starlight, 
103  Mass.  227;  Young  v.  The  Orpheus,  119  Mass.  179;  Rogers  v.  Currier.  13 
Gray  (Mass.)  129;  Coryell  v.  Perine,  6  Rob.  (N.  Y.)  23;  Shoemaker  v.  Norris,  3 
Y^ates  (Pa,)  392;  The  Dictator  v.  Heath,  56  Pa.  St.  290.  It  has  been  held 
that  the  law  of  Georgia  gives  no  lien  for  services  rendered  in  constructing  a 
lH)at.     Kirkpatrick  v.  Bank,  30  Ga.  465. 

T«  The  Chusan,  Fed.  Cas.  No.  2,717,  2  Story,  455;  Rogers  v.  Currier,  13  Gray 
(Mass.)  129;  Donnell  v.  The  Starlight,  103  Mass.  227;  King  v.  (Jreenway,  71 
N.  Y.  413;  Shoemaker  v.  Norris,  3  Yeates  (Pa.)  392.  In  1840  there  was  no 
statute  law  in  Massachusetts  giving  a  lien  in  rem  to  shipwrights  for  building, 
equipping,  or  repah-ing  ships.  The  Marion,  Fed.  Cas.  No.  9,087,  1  Stor>',  68; 
Smith  V.  The  Eastern  Railroad,  Fed.  Cas.  No.  13,039,  1  Curt.  253.  1 
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gation  are  for  the  construction  of  vessels,  and  many  questions  arise 
as  to  what  is  and  what  is  not  inchided  in  the  construction  of  a  navi- 
gable vessel.  Tlie  alteration  of  a  vessel  has  been  held  to  be  within 
the  purview  of  acts  creating  liens  for  construction.^^  And  construc- 
tion includes  building  a  steamboat  cabin  upon  a  hull,^*  constructing 
a  tlieater  on  board  of  a  vessel/"  putting  machinery  into  a  steam- 
boat/" furnishing  a  veswl  with  an  electric  light  plant/*  and  supply- 
ing a  new  vessel  with  sails.**  But  labor  performed  in  excavating  a 
tr(»nch  in  front  of  the  launching  ways  of  a  ship  is  not  labor  perform- 
<d  in  launching  the  vessel,  since,  though  necessary  in  order  to  launch 
her,  the  trench  i^rnains  to  be  used  by  other  vessels.*'  Under  a  stat- 
ute giving  a  lien  for  labor  or  materials  furnished  "for  or  on  account 
of  any  v(»Ksel/  tliere  is  no  lien  upon  a  vessel  for  labor  or  materials 
used  in  (-(mstructing  the  molds,  by  means  of  which  the  timbers  of  the 
vessel  were  fashioned,  since  such  molds  do  not  enter  into  the  con 
struction  of  the  ship.**  But  in  New  York,  under  a  statute  giving  a 
lien  for  work  and  materials  furnished  **towards"  the  building  of  a  ves- 
sel, it  was  held  that  one  who  furnishes  work  and  materials  for  the 
building  of  a  vessel  has  a  lien  upon  the  vessel  for  the  value  of  every- 
thing necessarily  consumed,  and  for  every  expenditure  necessarily  in- 
curred, in  completing  the  work  performed  by  him,  which  lien  is  not 
confined  to  the  mere  work  done  upon  parts  of  the  vessel,  or  materials 
which  remain  as  part  of  it.  Thus,  where  the  work  done  was  in  build- 
ing an  engine,  the  plaintiff  was  allowed  to  claim  for  the  making  of 
molds  and  patterns  necessary  for  the  castings  used  in  its  construction, 
and  also  to  charge  by  the  hour  for  the  use  of  the  machinery  in  his 
workshop  in  finishing  the  parts  of  the  engine.*^  A  statute  giving  liens 
to  mc^chanics  and  mateiial  men  does  not  appl}'  to  a  case  where  one 
undertakes  to  furnish  materials  and  build  a  steamboat  for  another, 

T7  The  Fei-ax,  Fed.  Cas.  No.  4,737,  1  Spr.  180;    DonueU  v.  The  Stariight,  103 
Mass.  227. 
7  8  The  Dictator  v.  Heath,  50  Pa.  St.  290. 
7»The  Virgiuia,  1  Edm.  Sel.  Cas.  (X.  Y.)  98. 

80  King  V.  (ireeuway,  71  N.  Y.  413. 

81  MiiUiolland  v.  Electric  Light  Co.,  G  South.  211,  60  Miss.  339. 

82  Wilson  V.  Lawrence.  82  X.  Y.  409,  18  IIuu.  50:   Thorseu  v.  The  J.  B.  Mar- 
tin, 26  Wis.  488. 

«3  Woolly  V.  The  Peruvian,  Fed.  Cas.  No.  18,031,  3  Ware.  154. 

^4  Amos  y.  Dyer,  41  Me.  397.         so  CoryeU  v.  Perlne,  6  Kob.  (N.  Y.)  23. 
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since  in  such  case  the  builder  is  the  owner  of  the  boat,  and  his  de- 
livery of  her  is  a  sale.'*  In  determining  whether  work  done  on  an 
old  vessel  is  construction  or  repairs,  the  test  is  whether  the  existence 
and  identity  of  the  vessel  remain,  regardless  of  the  comparative 
amount  of  new  and  old  material  nsed.*^ 

§  861.  A  statute  giving  a  lien  for  materials  furnished  in  building 
or  repairing  a  ship  does  not  create  a  lien  for  groceries  supplied  to  a 
vessel  for  the  use  of  her  crew.'*  And  services  or  supplies  furnished 
a  domestic  vessel  in  h(?r  home  port,  at  the  request  of  the  master  and 
owner,  to  fit  her  out  for  a  foreign  voyage,  and  to  be  paid  for  on  her 
return  to  her  home  port,  create  no  lien  or  privilege  upon  the  ship  un- 
der a  statute  declaring  that  liens  on  vessels  shall  cease  on  the  ves- 
sel's departure  from  the  state.®*  Under  a  statute  giving  a  lien  for 
materials  used  in  the  construction  or  repair  of  vessels,  the  lien  upon 
a  new  vessel,  for  materials  furnished,  is  cmly  for  those  actually  used 
in  her  construction. ®°  But,  where  the  statutes  give  liens  for  ma- 
terials furnished  or  provided,  a  lien  on  a  ship  or  other  vessel  for  spars 
or  materials  furnished  and  wrought  for  it  by  virtue  of  an  express 
contract  to  that  effect  with  its  owners  and  builders,  and  delivered  to 
and  accepted  by  them  for  that  i)urposie,  will  be  created,  although  the 
same  were  never  attached  to  the  ship,  or  removed  from  the  premises 

8«  Walker  v.  Annliutz,  G  Watts  &  S.  (Pa.)  519;  Treat  v.  The  Etna,  16  Obio,  276. 
In  proceedings  for  the  distribution  of  the  proceeds  of  the  sale  of  a  canal  boat 
under  builders'  liens,  it  appeared  that  H.  had  contracted  with  B.  to  build  for 
the  latter  the  whole  of  the  boat  for  a  stated  sum,  and  that  he  had  then  ap- 
plied for  a  lien.  C.  also  applied  for  a  lien,  mentioning  in  his  application  that 
B.  was  the  person  who  incurred  the  indebtedness  to  H.,  and  admitting  in  his 
answer  that  the  lien  of  H.  was  prior  to  his  own,  but  alleging  that  the  boat 
was  built  by  II.  and  B.  together  under  an  agreement,  and  that  H.  was  in- 
terested as  owner.  There  was  nothing  in  the  agreement  or  in  the  evidence 
to  show  that  H.  was  to  remain  the  owner  until  the  boat  was  completed.  Held, 
that  H.  was  entitled  to  a  lien,  as  a  person  who,  under  Laws  N.  Y.  1802,  c.  482, 
had  bestowed  work  and  furnished  materials  for  the  building  of  the  boat.  Ham- 
ilton V.  The  New  York  Sjfonsatipn,  15  X.  Y.  Supp.  a">().  HI  Hun,  624. 

«7  Homer  v.  The  Lady  of  the  Ocean,  70  Me.  37)0. 

«8  Mllboume  v.  The  Daniel  Augusta,  Fed.  Cas.  Xo.  0.540,  3  Hughes,  464. 

»»  Remnants  in  Court,  Fed.  Cas.  Xo.  11,657,  Olcott,  382. 

00  The  Antarctic,  Fed.  Cas.  Xo.  470,  1  Spr.  206;  Taggard  v.  Buckmore,  42 
Me.  77;  Perkins  v.  Pike,  Id.  141;  Young  v.  The  Orpheus,  119  Mass.  179. 
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of  those  by  whom  they  were  famished  and  wrought*^  The  lien 
^iven  by  the  New  York  statute  relative  *'to  demands  against  ships 
and  vessels"  does  not  attach,  upon  an  agreement  to  perform  the  work 
or  to  furnish  the  materials,  until  such  agreement  is  actually  per- 
formed; °'  and  under  the  Ohio  "act  to  provide  for  the  collection  of 
claims  against  steamboats,"  etc.,  no  action  lies  against  the  boat  for 
a  refusal  by  the  master  to  perform  a  contract  for  the  purchase  of  ma- 
terials for  the  boat  never  actually  received."  There  can  be  no  lien 
for  services  ordered  by  one  who  has  no  authority  to  contract  for  the 
vessel.®* 

§  862.  The  local  law  of  Maine  does  not  give  to  material  men  a  lien 
on  one  vessel  for  the  price  of  materials  furnished  for  it  and  another 
vessel,  though  both  are  of  the  same  size  and  model,  but  only,  in  such 
case,  for  what  was  used  in  the  vessel  proceeded  against.**  And  in 
Massachusetts  a  person  who  performs  labor  on  two  vessels  under  an 
entire  contract  for  a  round  sum  is  not  given  a  lien  on  one  of  the  ves- 
sels for  the  work  done  on  that  vessel,  because  the  contract  cannot  be 
ai)portioned,®®  though  he  might  have  a  lien  on  each  vessel  for  the 
work  done  on  it,  if  the  work  were  done  at  certain  rates,  or  without 
any  fixed  price.® ^  The  statute  of  Arkansas  giving  a  lien  on  steam- 
boats and  vessels  for  debts  contracted  for  work,  supplies,  and  ma- 
terials furnished  for  or  done  upon  a  vessel,  and  a  preference  to  all 
d(»bts  except  wages  of  mariners,  boatmen,  etc.,  does  not  embrace  a 
debt  for  money  lent  a  boat  to  pay  the  wages  of  the  boatmen,  and  sucli 
lender  cannot  be  subrogated  to  the  rights  of  the  boatmen  whose 
wages  were  paid  with  the  money  lent.®*  But  under  the  Missouri 
statute  giving  a  lien  on  vessels  "for  all  debts  contracted"  on  account 
<»f  labor,  etc.,  money  lent  and  used  for  paying  off  such  a  lien  becomes 

•'1  Barstow  v.  Robinson,  2  Allen  (Mass.)  605;   The  Kearsarge,  Fed.  Cas.  No. 
7,(>34,  1  Ware,  546;  Aitcheson  v.  The  Kndless  Chain  Dredge,  40  Fed.  233. 
'j'-i  A'eltinan  v.  Thompson,  3  N.  Y.  438. 
1"  The  Muskegan  v.  Moss,  7  Ohio  St.  377. 
.     04  The  SoM  Witch,  34  Fed.  654;   Bates  v.  Emory,  134*Mas.s.  186. 
J»-   Ihe  Kiersage,  Fed.  Cas.  No.  7,762,  2  Curt.  421. 
i'c  Jones  V.  Keen,  115  Mass.  370. 

b'  Briggs  V.  A  Light  Boat,  7  Allen  (Mass.)  287;    The  Kiersage,   Fed.  CaB. 
No.  7,762,  2  Curt.  421. 
yf  The  P.  H.  White  v.  Levy.  10  Ark.  411. 
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a  lien  itself.®®  Tlie  Michigan  statute  which  creates  a  lien  for  work 
done  and  materials  furnished  in  building,  fitting,  or  furnishing  a  boat 
or  vessel  does  not  give  a  lien  for  means  and  supplies  furnished,  or 
for  money  advanced,  in  the  building,  fitting,  and  furnishing  of  a  \efi- 
sel.*®^  No  lien  can  be  enforced,  under  the  Massachusetts  act  of  1835, 
for  materials  used  in  the  construction  of  a  ship,  unless  specifically 
furnished  to  be  used  in  that  ship.^®^  But  it  is  not  conclusive,  against 
the  fact  that  certain  keel  boats  were  appurtenant  to  a  steamboat, 
that  they  were  not  built  for  her.  It  may  be  shown  that  they  were 
repaired  for  her,  and  used  to  assist  her.^®^  A  statute  giving  a  lien 
for  ^n[)uilding,  repairing,  fitting,  furnishing,  or  equipping''  vessels  does 
not  give  a  lien  for  raising  a  sunken  ship.^®* 

Who  Entitled  to  Iiiens. 

§  863.  Builders  or  contractors  usually  have  liens.  Thus,  under 
;i  statute  which  gives  a  lien  '*for  all  debts  contracted"  by  the  owner 
or  master  "for  or  on  account  of  work  and  labor  done  or  materials 
furnished  by  boat  builders,"  etc.,  "in  the  building,  repairing,  fitting, 
furnishing,  or  equipping  such  ships,-'  a  contractor  who  builds  the  hull 
of  a  steamboat,  and  furnishes  the  materials  therefor,  has  a  lien.^°* 
It  has  been  held  in  one  case  that  the  word  "builder,"  as  used  in  a 
statute  giving  any  builder  of  a  vessel  a  lien  for  his  pay,  does  not  em- 
brace one  who  furnishes  the  steam  engines  for  a  steamer  undor  a 
contract  with  the  owners  distinct  from'  that  made  with  the  general 
contractor  for  the  construction  of  the  vessel.^®*  But  in  another  case 
it  was  held  that  one  engaged  in  repairing  and  putting  new  ma- 
chinery into  a  steam  canal  boat  was  a  builder,  within  the  meaning  of 
such  a  statute.*®*    The  person  who  builds  a  boat  agreeably  to  his 

99  The  General  Tompkins,  9  Fed.  020;  Phelps  v.  The  Eureka,  14  Mo.  532.  A 
note  given  for  money  lent  to  a  person  to  enable  him  to  purchase  a  boat  Is  no 
lU'ii  on  the  boat,  under  the  statute.     The  Lebanon  v.  Grevlson,  10  Mo.  530. 

io«  Lnwson  v.  Hljjjfins,  1  Mich.  225. 

101  Uo^ci-s  V.  Currit-r,  13  Gray  (Mass.)  129. 

102  Amis  V.  The  Ixuiisa,  9  Mo.  621. 

i«;i  The  D.  S.  Newcomb,  12  IVd.  735;  Tin*  ViMitui-o,  2G  Fed.  285. 
104  petrie  v.  The  Coal  Bluflf  No.  2,  3  Fed.  531. 
lor-Calkui  v.  U.  S.,  3  Ct.  CI.  (U.  S.)  297. 
loe  King  v.  Greeuway,  71  N.  Y.  413. 
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contract  with  the  owner  has  a  lien  on  the  boat,  under  the  statute  of 
Indiana,  for  the  price,  whether  he  has  paid  the  workmen  that  assisted 
him  and  were  employed  by  him  or  not.^®^ 

Whether  subcontracors  and  material  men  in  the  second  degree  are 
entitled  to  mechanics'  liens  on  vessels  is  a  point  on  which  the  authori- 
ties do  not  agree.  In  Indiana,^^"  Missouri,^®®  New  York,^^®  Penn- 
sylvania,^" Virginia,^^*  and  Washington/^'  those  working  for  *Ton- 
traetors,  or  furnishing  materials  to  them,  have  no  lien.  But  in  Ken- 
tucky/** Maine,**"  Massachusetts,***  Ohio,**^  and  Oregon,***  they 
have  liens. 

Who  not  Entitled  to  liiens. 

§  864.  The  persons  who  are  entitled  to  statutory  liona  on  vessels 
are  generally  described  in  the  statutes.  Those  not  so  described 
usually  have  no  liens.  Thus,  a  state  statute  giving  liens  on  vessels 
to  "mechanics,  tradesmen,  and  others,"  for  labor  or  materials  furnish- 
ed, does  not  apply  to  a  banker  who  pays  out  money  on  checks  of  the 
o\^  ner  of  a  vessel,  in  payment  of  services  and  supplies  obtained  from 
third  persons,  since  the  word  "others.''  in  such  statute,  applies  only 
to  persons  in  the  same  category  as  mechanics  and  tradesmen.*** 

107  Southwick  V.  The  Clyde,  6  Blackf.  (Ind.)  148. 

108  Southwick  v.  The  Clyde,  6  Blackf.  (iDd.)  148. 
100  Childs  V.  The  Brunette,  19  Mo.  518. 

110  HiibbeU  v.  Denison,  20  Wend.  (N.  Y.)  181;  Fralick  v.  Betts.  Vi  Hun  (N. 
Y.)  632.  But,  since  a  contract  io  deliver,  at  or  before  a  specified  time,  a 
steamboat,  finished,  fumislied,  and  equipped,  for  which  a  specified  price  is  to 
be  paid,  is  wholly  executoi^y,  and,  until  completion,  the  property  in  the  boat 
continues  in  the  builder,  it  follows  that  claims  against  him  for  work  and  ma- 
terials furnished  for  building  the  boat  are  liens  thereon  under  the  statute.  Low 
V.  Austin,  25  Barb.  (N.  Y.)  26. 

111  Harper  v.  A  New  Brig,  Fed.  Cas.  No.  6.090,  Gilp.  536. 

112  Stewart  v.  Gorgoza,  Fed.  Csis.  No.  13.428,  3  Hughes,  459. 

113  Waddell  v.  The  Daisy,  3  Par.  616,  2  Wash.  Ter.  76; 
Hi  Stephen  v.  Ward,  11  B.  Mon.  (Ky.)  337. 

11 B  Purinton  v.  Hull  of  a  New  Ship,  Fed.  Cas.  No.  11,472,  2  Curt.  416;  Atwood 
V.  Williams,  40  Me.  409;   McCalie  v.  McRea,  58  Me.  95. 

116  Jones  V.  Keen,  115  Mass.  170. 

iiT  Webster  v.  The  Andes,  18  Ohio,  187. 

118  The  City  of  Salem,  10  Fed.  843;  The  Victorian.  32  Pac,  1040.  24  Or.  121. 
The  subcontractor  has  a  lien,  even  though  the  contractor  has  been  paid  in  full 

ii»  The  City  of  Salem,  31  Fed.  616. 
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And  where  the  only  debts  constitutiiig  a  lien  on  vessels  under  the 
Eftatutes  of  a  state  are  those  for  work  done  or  materials  supplied  the 
vessel,  and  for  the  wages  of  the  officers,  laborers,  and  crew,  neither 
of  these  liens  can  extend  to  a  dealer  who,  at  the  instance  of  the  mas- 
ter, furnishes  a  steamboat  with  salt,  as  an  article  of  freight,  though 
the  proceeds  of  the  sale  of  the  same  be  applied  by  the  master  to  the 
payment  of  the  wages  of  the  crew,  and  other  charges  against  the  ves- 
sel.^^^  So,  too,  a  statute  which  authorizes  an  attachment  of  vessels 
for  repairs  and  supplies  does  not  extend  to  the  balance  of  accounts 
between  a  ship  broker  and  an  owner,  who  have  not  dealt  on  the  credit, 
pledge,  or  security  of  the  vessel.^*^  In  states  holding  these  liens  not 
assignable,  an  assignee,  of  co&rse,  is  not  entitled  to  a  lien.^^-  A  stat- 
ute giving  to  "all  ship  carpenters,  calkers,  blacksmiths,  and  Joiners,  and 
other  persons  who  perform  labor  or  furnish  mateiials  for  or  on  ac- 
count of  any  vessel  building  or  standing  on  the  stocks,  by  virtue  of  a 
written  or  parol  agreement,"  a  lien  on  the  vessel,  does  not  include  the 
case  of  a  laborer  hired  generally,  and  employed  in  various  kinds  of 
work,  so  as  to  give  him  a  lien  on  the  vessel  for  his  wages  for  such  part 
of  the  time  as  he  may  have  been  employed  in  work  for  the  vessel.^^* 

Who  may  Create  Lien. 

§  865.  It  is  essentia]  to  statutory  as  well  as  to  maritime  lien» 
that  the  debt  secured  by  the  lien  should  have  been  contracted  by 
some  duly-authorized  person.  The  statutes  usually  provide  that  a 
lien  may  exist  for  debts  contracted  by  the  owner,  master,  agent,  or 
charterer  of  the  vessel.^**  Sometimes  they  also  include  debts  contract- 

3  20  The  James  Battle  v.  Waring,  39  Ala.  180. 

121  Mintum  v.  Maynard,  17  How,  477. 

12a  Pearsons  v.  Tlncker,  3(5  Me.  384.  But  in  Oregon  a  perfected  boat  lien  is 
assignable.  The  Victorian  Number  Two,  41  Pac.  1103,  26  Or.  IIH;  Sutton  v. 
The  Victorian,  Id.  And  ih  Indiana  the  lien  passes  by  indorsement  of  a  note 
given  for  the  lien  debt.    Slnton  v.  The  Roberta,  46  Ind.  476. 

123  The  Calisto,  Fed.  Cas.  No.  2.31(5.  Daveis.  29;  Read  v.  HuU  of  a  New 
Brig,  Fed.  Cas.  No.  ll.OOiK  1  Story,  244. 

124  The  John  Farron,  Fed.  Cas.  No.  7,341.  14  Blatehf.  24;  Southwick  v.  The 
Clj'de,  6  Blackf.  (Ind.)  148;  Stephen  v.  Ward.  11  B.  Mon.  (Ky.)  337;  Chiids 
V.  The  Brunette,  11»  Mo.  518;  HubbeU  v.  Denison,  20  Wend.  (X.  Y.)  181;  Fra- 
lick  V.  Betts,  13  Ilun  (N.  Y.)  632;   Kenyon  v.  Covert,  7  N.  Y.  Supp.  34,  53  Hun, 
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ed  by  the  builder.***^  Where  the  only  debts  for  which  a  lien  on  a 
vessel  is  given  are  those  contracted  by  the  master  and  owner  for  work 
and  materials  used  in  building,  repairing,  or  furnishing  her,  an  in- 
termediary cannot  contract  lienable  debts.*'*  When  a  state  statute 
gives  a  lien  on  a  vessel  for  repairs  and  supplies  furnished  in  her  home 
port,  the  same  presumptions  in  favor  of  the  master's  authority  to  con- 
tract therefor  on  her  credit  arise  as  exist  under  the  maritime  law 
where  repairs  and  supplies  are  furnished  in  a  foreign  port;  and  the 
sjinie  rule  obtains  as  to  the  authority  of  part  owners.*'^  A  statute 
giving  liens  for  debts  contracted  by  the  master  for  supplies,  labor, 
and  material  furnished  in  building  or  equipping  a  vessel  would  not 
be  repealed  by  a  subsequent  statute  providing  that  whoever  performs 
labor  or  furnishes  materials  or  machinery  for  constructing,  altering,  or 
n^pairing  any  vessel,  by  virtue  of  a  contract  with  the  owner  or  agent 
thereof,  shall  have  a  lien  on  the  vessel,  etc.,  as  the  latter  statute 
is  not  inconsistent  with  the  former  one.*'*  Under  the  provision 
of  the  Louisiana  Code  declaring  that  "no  privilege  should  have  ef- 
fect against  third  persons,  unless  recorded  in  the  manner  required 
by  law,"  the  owner  of  a  vessel  who  has  chartered  her  to  another 
is  a  "third  person,"  with  respect  to  persons  who  claim  a  lieu  under 
the  state  law  for  supplies  furnished  in  the  home  port.*** 

§  866.  Where  possession  of  a  vessel  has  been  given  to  a  vendee 
under  a  contract  of  sale  which  provides  that  the  vendee  should 
have  possession,  and  might  make  repairs,  but  that  such  repaira 
should  not  be  a  lien  on  the  vessel,  the  vendee,  as  the  apparent 
owner  of  the  vessel,  may  nevertheless  create  liens  thereon  for  re- 
pairs, in  favor  of  one  who  has  no  notice  of  the  contract  of  sale.*'® 
A  shipwright,  building  a  vessel  for  another,  to  be  paid  for  in  in- 
stallments, the  last  to  be  paid  when  the  vessel  is  finished,  there 
being  no  agreement  for  delivery  till  all  is  paid,  is  so  far  the  owuer, 

125  The  John  Farron,  Fed.  Cas.  No.  7,3^1,  14  Blatchf.  24;  Bates  v.  Emerj*. 
134  Mass.  186;  Kenyon  v.  Covert,  7  N.  Y.  Supp.  34,  53  Hun,  638.  See  ante,  S 
S63. 

126  Harper  v.  New  Brig,  Fed.  Cas.  No.  6,090,  GUp.  536. 

127  Bode  V.  The  Templar,  59  Fed.  303. 

128  The  Menoininle.  36  Fed.  107. 

i2»  Wilmot  V.  The  Cnra.  .^lO  IAhI.  222;  Beard  v.  Chappell,  23  La.  Ann.  094. 
130  The  John  Farron,  Fed.  Cas.  No.  7,341,  14  Blatchf.  24. 
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while  the  vessel  remains  unpaid  for,  that  he  may  create  liens  on 
it  for  materials  furnished  to  him  for  its  construction.^*^  And  one 
<*nj|5:aged  in  repairing  a  vessel  under  contract  with  the  owner,  by 
wliich  the  repairer  agrees  to  furnish  all  the  material  and  labor  re- 
quired, is  a  builder  of  the  vessel,  within  the  meaning  of  a  statute 
making  any  debt  "contracted  by  the  iftaster,  owner,  charterer, 
builder,"  etc.,  of  a  vessel,  "on  account  of  work  done  or  materials 
furnislied  towards  the  building,  repairing,"  etc.,  of  such  vessel,  a 
lien  thereon.^^2  The  fact  that  materials  and  repairs  are  furnished 
upon  the  order  of  the  charterer,  who  is  personally  liable,  and  that 
the  owner  is  not  personally  liable,  does  not  prevent  the  vesting 
of  a  lien,  when  the  charterer  is  owner  pro  hac  vice,  and  the  ma- 
terial and  repair  men  believe  him  to  be  the  general  owner,  and 
have  no  cause  to  suspect  otherwise.^ ^* 

Property  Subject  to  Iiien. 

§  867.  The  design  of  state  statutes  creating  liens  on  ships  is 
merely  to  extend  to  domestic  ships  the  lien  imposed  by  maritime 
law  upon  foreign  vessels.^ ^*  Su(fli  lien  applies  to  domestic  ves- 
sels,^ ^^  and  has  also  been  held  to  apply  to  foreign  vessels  in  cases 
where  no  maritime  lien  attaches;  ^^®  but  it  is  not  applicable  to 
foreign  vessels  on  which  a  maritime  lien  exists  for  the  same  debt,^'^ 
and  in  one  case  it  was  held  that  it  could  not  constitutionally  apply 
to  any  foreign  shij)s.*^®  A  vessel  belonging  to  the  port  of  New 
York,  and  intended  for  the  New  York  and  China  trade,  and  which 
ha«  only  navigated  the  waters  of  California  to  sail  from  the  ocean 

i'»i  Srull  V.  Shakespear,  75  Pa.  St.  21)7;    Hapjiy  v.  Mosher,  47  Barb.  (N.  Y.) 

Its  Konyon  v.  Covert,  7  X,  Y.  Supp.  :14,  .j,S  Hun,  6;{8. 
J33De  I^no  V.  The  Alvira.  (»  FkI.  144. 

134  Perkins  v.  Pike,  42  Me.  141. 

135  The  Chiisan,  Fed.  Cas.  No.  2.717,  2  Story.  4r,r»;  Perkins  v.  Pike,  42  Me. 
141. 

i:<«  The  Globe,  Fed.  Cas.  No.  5,4S:i,  2  Blatchf.  430;  RandaH  v.  Roche,  30  N. 
J.  Law.  220. 

137  M:iKw  V.  The  Lyudhurst,  48  Fed.  KMK 

138  The  Chiisan.  Fed.  Cas.  No.  2,717,  2  Stoiy,  4.V>.  But  see  the  explanation 
of  this  case  in  The  Globe,  Fed.  Cas.  No.  5,48.S,  2  Blatchf.  430. 
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to  San  Francisco,  is  not  within  the  statute  of  California  creating 
liens  on  boats  and  vessels  "used  in  navigating  the  waters  of  the 
state."  ^'**  And  the  Pennsylvania  act  which  gives  liens  against  do- 
mestic vessels  navigating  the  rivers  Allegheny,  Monongahela,  and 
Ohio  does  not  apply  to  a  boat  running  exclusively  on  the  Beaver 
river,  a  tributary  of  the  Oliio.^***  A  sloop  of  a  tonnage  required  to 
take  out  a  license  under  the  act  of  congress,  employed  in  navigat- 
ing the  Hudson  river  between  Albany  and  New  York,  may  be  sub- 
ject to  a  mechanic's  lien  under  a  state  statute,  since  such  sloop 
is  really  a  vessel  engaged  in  the  coasting  trade;  ^*^  but  undeoked, 
open  boats  employed  within  a  port  arenot  vessels  subject  to  lien.^** 
Ferry  boats  crossing  a  river  between  ports  in  different  states  are 
subject  to  lien.^*'  But  a  dredge  boat  is  not  liable  to  attachment 
under  the  law  of  Illinois  regulating  attachments  against  *'boat» 
and  vessels/'  because  it  is  not  capable  of  being  used  for  the  ordi- 
nary and  general  purposes  for  which  boats  and  vessels  are  usually 
employed.^**  For  the  same  reason  statutes  giving  mechanics'  liens 
(111  boats  and  vessels  have  no  application  to  floating  wharves  or 
docks.^*" 

§  868.  Canal  boats  are  includM  among  the  vessels  upon  wliich, 
by  state  statutes,  a  lien  is  given  for  work  and  materials  used  in 
their  construction  or  repair.^*'    And  so  are  a  canal-boat  hull  on 

is»  Souter  v.  The  Sea  Witch,  1  Cal.  162;  Tucker  v.  The  Sacramento,  Id.  403; 
Hay  V.  The  Henry  Harbeck,  Id.  451. 

140  Parker  v.  The  Little  Acme.  43  Fed.  925. 

141  Walker  v.  Black weU,  1  Wend.  (N.  Y.)  557. 

14  2  The  Farmers'  Delight  v.  I^wrence,  5  Wend.  (N.  Y.)  564. 

143  The  Joseph  E.  Coffee.  Fed.  Oas.  No.  7,5:^6,  Olcott,  401;  Pha-nix  Iron  Co.  t. 
The  Hopatcong  and  The  Musconetcong,  etc.,  27  N.  E.  841,  127  N.  Y.  206;  Id., 
6  N.  Y.  Supp.  215,  53  Hun,  634.  The  contrary  had  previously  been  hdd  in 
New  York.     Birkbeck  v.  Ferry  Boats,  17  Johns.  (N.  Y.)  54. 

144  Knisely  v.  Parker,  34  lU.  481. 

146  Olmsted  v.  McNall,  7  Blackf.  (Ind.)  :^7.  The  ordinary  mechanic's  lien 
on  buildings  is  probably  applicable  to  such  wharves.  Galbreath  v.  Davidson, 
2rj  Ark.  490;  Olmsted  v.  McXall,  7  Blackf.  (Ind.)  387.  .  Contra,  Coddington  v. 
Beel)e,  31  N.  J.  Law,  477.    See  ante,  §  179. 

146  Hippie  v.  The  Fashion,  3  Grant,  Cas.  (Pa.)  40;  King  v.  Greenway.  71 
N.  Y.  413.  It  had  previously  been  held  that  a  canal  boat  running  on  the  canal 
between  Albany  and  Troy  was  not  within  the  statute  authorizing  proceedings 
against  ships  and  vessels.     Many  v.  Noyes,  5  Hill  (N.  Y.)  34. 
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which  a  floating  elevator  has  been  erected,**^  and  an  old  steam- 
boat hull  changed  into  a  pleasure  barge,  without  any  independent 
means  of  propulsion.^*'  But  coal  boats  rudely  constructed  for  a 
single  voyage,  at  the  end  of  which  they  are  broken  up  for  the  sake 
of  the  lumber  of  which  they  are  made,  are  not  vessels  subject  to 
statutory  liens.^*"  Neither  are  the  water  craft  known  upon  tlie 
western  rivers  of  Pennsylvania  as  ''barges/'  which  differ  from  canal 
boats  in  having  neither  name,  master,  crew,  rudder,  nor  pilot.*'* 
It  is  held  in  Oregon  that  a  mere  hull  is  not  a  subject  of  a  lien  for 
materials  given  by  a  state  statute  upon  a  boat  or  vessel  used  in 
navigating  the  waters  of  the  state,  since  a  hull  is  not  a  vessel;  ^'^ 
but,  as  a  general  rule,  it  is  not  necessary  that  a  vessel  should  be 
finished,  to  give  those  who  have  furnished  materials  a  lien  there- 
on for  them.*°^  And  the  fact  that,  after  a  mechanic's  lien  has 
attached  to  a  vessel,  it  was  wrecked,  losing  its  deck,  rails,  rigging, 
and  part  of  its  hull,  and  becoming  of  no  value  as  a  vessel,  and  was 
then  bought  and  repaired  by  the  purchaser  at  great  expense,  does 
not  destroy  the  lien,  since  the  identity  of  the  vessel  is  not  de- 
st  roved.  ^'' 

When  liien  Exists. 

§  801).  One  claiming  a  vessel  lien  under  a  state  statute  is  bound 
by  all  conditions  which  the  statute  imposes.^  ^*  Where  the  statute 
so  requires,  a  necessity  for  the  supplies  or  repairs,  a  necessity 
for  credit  of  the  vessel,  and  that  such  credit  was  actually  given, 
must  exist,  or  there  will  be  no  lien;  but  the  necessity  for  credit  is 

147  Tbe  Hezekiab  Baldwin,  Fed.  Caa.  No.  6,449.  8  Beu.  55(5. 

148  Mos.Her  v.  City  of  Pittsbiirgli,  45  Fed.  6$H). 
140  Parkinson  v.  Manny.  2  Grant,  Cas.  (Pa.)  521, 
160  Nease's  Api)eal,  3  (irant,  Cas.  (Pa.)  110. 

151  Nortlirup  v.  Tlie  Pilot,  «  Or.  297. 

162  Phillips  V.  Wrijfht.  5  Saiidf.  (N.  Y.)  342;  Phoenix  Iron  Co.  v.  The  Hopat- 
conK  and  The  Miisconeteong,  etc.,  27  N.  E.  841,  127  N.  Y.  200;  Chester  Rolling 
Mills  V.  Tlie  Hopatcong  and  Mnsconetcong,  6  N.  Y.  Supp.  215,  53  Hun,  634; 
Mehan  v.  Thompson,  71  ^le.  492. 

133  McMonagle  v.  Nolan,  98  Mass.  320. 

is4Tlie  Canary  Xo.  2,  22  Fed.  532;  The  Kingston,  23  Fed.  200;  The  Alida. 
Fed.  Cas.  No.  199,.  1  Abb.  Adm.  105;  The  Helen  Brown,  28  Fed.  111.  But  he 
is  not  subject  to  the  provisions  of  the  law  regulating  mechanics'  liens  on  build- 
ings.    A.rchibald  v.  Bank,  1  South.  739,  W  Miss.  523. 
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presumed  from  the  necessity  for  the  supplies  or  repairs.^*'  In 
order  to  give  a  lien  under  the  New  York  Revised  Statutes,  it  is 
not  necessary  that  each  claim  should  exceed  the  amount  of  |50. 
It  is  sufficient  if  the  amount  in  the  aggregate  reaches  that  sura."* 
There  may  be  a  statutory  lien  on  a  vessel,  although  the  owner  is 
bankrupt."^  An  act  giving  a  lien  upon  a  domestic  vessel  for 
work  and  labor  done,  etc.,  in  cases  where  work  and  labor  are  per- 
formed or  materials  are  furnished  in  virtue  of  a  "written  or  parol 
agreement/'  includes  all  parol  agreements,  whether  express  or  im- 
plied.^'* Under  a  statute  giving  a  lien  to  *'any  person  who  fur- 
nishes labor  or  materials  for  building  a  vessel,"  a  person  can  have 
a  lien  for  materials  furnished  in  building  a  vessel  only  when  they 
are  so  furnished  with  an  existing  intention  that  they  should  be 
used  in  such  vessel,  and  were  so  used.*''"  It  is  not  essential  to 
a  lien  that  the  mechanic  should,  at  the  time  of  performing  the 
labor,  have  expressed  a  purpose  or  consciously  intended  to  claim 
a  lien  therefor  on  the  vessel.  The  lien  is  an  incident  which  the 
law  attaches  to  the  transaction.* ®°  But  where  nothing  was  said 
about  a  vessel,  and  the  materials  were  not  charged  to  the  vessel, 
the  fact  that  they  were  used  in  a  vessel  which  the  seller  of  the  ma- 
terials knew  the  purchaser  was  building  does  not  so  appropriate 
the  materials  to  the  vessel  as  to  give  a  lien.*'* 

§  870.  Where  the  statute  declares  that  when  the  owner  of  a 
vessel  shall  contract  a  debt  for  repairs,  such  debt  shall  be  a  Hen 
on  the  vessel,  a  lien  for  work  done  upon  a  vessel  is  not  affected 
by  the  fact  that  the  work  was  done  upon  the  personal  credit  of  the 
owner,  unless  by  express  agreement  to  that  effect.*'*  But  if  ma- 
chinery is  furnished  on  the  credit  of  the  (charterer,  with  notice  that 
the  owner  will  not  be  responsible  therefor,  no  lien  on  the  vessel 
is  created.*'*  One  who,  upon  the  order  of  the  master,  provides 
the  material  for,  and  does  work  on,  a  i)air  of  chimneys  for  a  steam- 

150  De  Lano  v.  The  Alvira,  63  Fed.  144. 

1  BO  The  St.  Marj',  Fed.  Cas.  No.  12,242,  2  Blatohf.  329. 

3  57  Shoemaker  v.  Xorris.  3  Yeates  (Pa.)  302. 

158  Read  V.  Hull  of  a  New  Briff,  Fed.  Cas.  No.  11,(309.  1  Story,  244. 

150  Fuller  v.  Nickereon,  69  Me.  228. 

100  The  City  of  Salem,  10  Fed.  843. 

101  Sewall  V.  Hull  of  a  New  Ship,  Fed.  Cas.  No.  12,682,  1  Ware,  565. 

102  Mott  V.  Lansing,  57  N.  Y.  112.  i63  The  Howard,  29  Fed.  604. 
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boat,  has  no  lien  for  the  value  thereof,  under  a  statute  giving  a 
lien  for  work  done  and  materials  furnished,  where  the  chimneys 
were  not  delivered  or  completed,  and  no  work  was  done  on  the 
boat.^'*'  But  where  there  is  no  contract  to  complete  the  work,  a 
workman  may,  on  failure  to  pay  him,  quit  work,  and  assert  a  lien 
for  the  work  done.^*° 

Territorial  Questions. 

§  871.  Generally  mechanics'  liens  on  vessels  under  state  stat- 
utes exist  only  when  the  cause  of  action  arose  in  the  state.  Thus^ 
the  lien  given  by  the  Massachusetts  statute  on  a  vessel,  for  ma- 
terials furnished  in  her  construction,  does  not  exist  where  the 
construction  was  in  another  state.^*®  And  the  Michigan  Revised 
Statutes,  which  provide  for  the  collection  of  demands  against 
ships,  boats,  and  vessels,  and  create  a  lien  to  secure  such  demands, 
have  been  construed  to  apply  only  to  contracts  made  within  the 
state,  although  there  is  no  such  express  qualification  in  the  stat- 
ute itself.^*'  Where  the  materials  for  which  a  lien  is  sought  are 
delivered  within  the  state  where  it  is  asserted,  the  debt  is  con- 
tracted there,  though  they  were  shipped  from  outside  the  state.^*® 
>>'here  the  repairs  are  made  in  the  state  pursuant  to  a  contract 
ma^e  out  of  the  state,  a  lien  on  the  vessel  arises  under  the  New 
Jersey  law.^**    Where  shipbuilding  materials  are  sold  and  deliv- 

i«4  James  DalzeU's  Son  &  Co.  v.  The  Daniel  Kaine,  31  Fed.  746. 

i«B  Baeder  v.  Carnle,  44  N.  J.  Law,  208. 

166  McDonald  v.  The  Nimbus,  137  Mass.  300.  The  statute  in  question  gave 
a  Uen  for  labor  and  materials  furnished  "for  or  on  account  of  such  ship  or 
vessel  in  this  state."  The  court  said  that  **it  would  be  an  extraordinary  stat- 
ute that  should  attempt  to  establish  a  lien  upon  property  situated  without  tlio 
limits  of  the  commonwealth,  and  the  le^slature  clearly  has  made  no  such  at- 
tempt." 

i«7  Btdwell  V.  Whltaker,  1  Mich.  469;  Turner  v.  Lewis,  2  Mich.  350.  Under 
a  previous  statute  it  had  been  held  that  the  remedy  given  by  the  act  was  gon- 
crnl,  and  not  restricted  to  causes  of  action  arising  within  the  state.  Moses 
V.  The  Missouri,  1  Mich.  507. 

168  Chester  Rolling-^fiUs  v.  The  Hopateong  and  Musconetcong,  6  N.  Y.  Supp. 
215,  53  Hun,  634;  Phoenix  Iron  Co.  v.  The  Hopateong  and  The  Musconetcong, 
etc.,  27  N.  E.  841,  127  N.  Y.  206. 

!••  Baeder  v.  Carnie,  44  N.  J.  Law,  208. 
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ered  in  New  York,  and  carried  by  the  purchaser  to  MaBsachasetts, 
and  there  used  by  him  in  building  a  vessel,  there  can  be  no  lien 
therefor  under  the  laws  of  New  York^^®  or  of  Massachusetts.*^* 
In  order  to  create  a  lien  on  a  vessel  in  New  York,  it  must  appear 
both  that  the  work  was  done  or  materials  furnished  to  the  vessel 
within  that  state,  and  also  that  they  were  furnished  under  a  con- 
tract made  within  the  state."^  It  has  been  said  that  a  state  stat- 
ute cannot  give  a  lien  on  a  vessel  in  another  state,  to  secure  a 
dobt  created  in  that  state;  but  if,  afterwards,  the  vessel  comes 
within  the  jurisdiction,  the  creditor  may  also  come,  and  enforce  his 
claim  under  the  attachment  or  other  laws  of  that  state.*^* 

When  lAen  Attaches. 

§  872.  The  time  when  a  mechanic's  lien  on  ships  attaches  varies 
in  the  different  states.  In  Illinois  a  lien  in  favor  of  those  engaged 
in  the  running  and  management  of  a  vessel,  and  those  furnishing 
materials  and  supplies,  attaches  the  moment  the  liability  is  in- 
curred, by  force  of  the  statute,  and  not  by  virtue  of  a  lev}',  as  in  the 
case  of  an  ordinary  attachments^*  But  under  the  Iowa  statute 
providing  that,  in  an  action  to  recover  for  labor  done  in,  about, 
or  on  a  boat,  "a  warrant  may  issue  for  the  seizure  of  such  boat," 
plaintiff  in  such  action  has  no  lien  before  seizure.*^'^  And  the  same 
rule  prevails  in  Ohio*^®  and  California,*^^  and  apparently  in  West 

iTo  Moores  v.  Lunt,  4  Thouip.  &  Co.  (N.  Y.)  154.  1  Hun  (N.  Y.)  GTiO. 

171  Tyler  v.  Currier,  13  Gray  (Mass.)  134. 

1T2  riiillips  V.  Myera,  30  How.  Prac.  (N.  Y.)  184. 

17  8  Stedman  v.  Patchin,  34  Barb.  (N.  Y.)  218;  Thorsen  v.  The  J.  B.  Martin, 
2G  Wis.  488.  The  laws  of  Ohio  do  not  authorize  an  action  against  a  i^ater 
craft  by  name»  when  the  cause  of  action  arises  out  of  the  territorial  limits 
of  the  state,  and  the  lx)at  has  undergone  a  change  of  ownership,  without  fraud 
on  the  part  of  the  purchaser,  before  she  becomes  amenable  to  the  process  of 
the  courts  of  Ohio,  both  parties  being  nonresidents  at  the  time  when  the  boat 
changed  owners.     Young  v.  Tne  Virginia,  2  Handy  (Ohio)  137. 

3  74  (ioraiain  v.  The  Indiana,  11  111.  535. 

17  0  Scippel  V.  Blake,  52  N.  W.  476,  86  Iowa,  51. 

176  Jones  V.  The  Commerce,  14  Ohio,  408. 

177  Price  V.  Franltel,  1  Wash.  T.  43.  The  lien  considered  in  this  case  de- 
pended on  a  California  statute. 
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Virginia.^^*  The  lien  for  labor,  supplies,  etc.,  furnished  to  res- 
sels,  given  by  the  New  York  Revised  Statutes,  takes  effect  from 
the  time  when  the  benefit  is  actually  conferred,  not  from  the  date 
when  it  is  engaged  or  contracted  for.^^* 

Duration  of  Lien. 

§  873.  The  duration  of  statutory  liens  on  ships  also  varies  in  the 
different  states.  In  Louisiana  the  extreme  term  for  the  duration  of 
privileges  on  steamers  running  between  the  ports  of  Louisiana  and 
those  of  other  states  was  formerly  only  60  days;^^*^  but  by  the 
Louisiana  act  of  March  18,  1858,  which  was  in  force  from  its  date, 
the  prescription  for  privileges  on  vessels  was  extended  to  six 
months,^'^  and  the  lien  also  exists  for  six  months  in  Mississippi.**^ 
In  Maine  a  lien  for  work  and  labor  on  a  vessel  in  the  water,  whose 
identity  remains  the  same  as  before  the  repair,  is  continued  four 
days  after  the  labor  is  completed.^*^  In  Missouri  an  open  running 
account  against  a  steamboat  continues  to  be  a  lien  upon  the  boat  for 
six  months  from  the  date  of  the  last  item.^®*  The  builders  and  re- 
pairers of  vessels,  under  the  Pennsylvania  act  of  March  27,  1784, 
have  a  lien  on  the  vessel  until  she  goes  to  sea;  ^®'  and  in  New  York 
a  lien  for  repairs  exists  at  least  for  the  12  days  allowed  by  tho  stat- 
ics Hobbs  V.  The  Interchange,  1  W.  Va.  57. 

IT©  The  Alida,  Fed.  Cas.  No.  200,  1  Abb.  Adm.  173.  Where  there  is  a  con- 
tinuous contract  to  furnish  lumber  for  the  construction  of  a  vessel,  tlie  pre- 
sumption is  that  the  (l(bt  becomes  dno  on  delivery  of  the  last  lot  of  lumber. 
Ehlers  v.  Elder,  51  Miss.  495. 

180  Wickham  v.  Levistones,  11  La.  Ann.  702. 

181  Converse  v.  The  Lucy  Robinson,  15  La.  Ann.  433. 
i««  Archibald  v.  Bank.  1  South.  739,  04  Miss.  523. 

188  The  Lady  of  the  Ocean,  70  Me.  350.  To  enforce  the  statutory  lien  for 
work  and  materials  funilshed  in  repairing  vessels  does  not  require  an  attach- 
ment to  be  laid  upon  the  vessel  within  four  days  after  the  plaintiff's  work  is 
done  or  his  materials  are  furnislied.  It  must  be  witiiin  four  days  after  the 
whole  work  of  repairing  is  completed,  the  repairs  to  be  considered  as  com- 
pleted when  the  work  upon  the  vessel  has  been  discontinued  and  has  wholly 
foased,  although  additional  repairs  might  be  necessary  to  fit  the  vessel  for  sea. 
Hay  ford  v.  Cunningham,  72  Me.  128. 

IS*  Carson  v.  The  Daniel  Hillman,  16  Mo.  256. 

185  Shoemaker  v.  Norris,  3  Yeates  (Pa.)  392. 
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ute  for  filing  specifications  of  the  lien,  even  though  the  vessel  has 
in  the  meantime  secretly  departed  from  the  state.^*'  Where  no 
time  iH  expressed  in  the  statute,  the  lien  exists  for  a  reasonable 
length  of  time,  not  later  than  the  departure  of  the  vessel  from  the 
state.^*^  Any  statutory  lien  on  vessels,  however  limited  in  point 
of  time,  may  be  enforced  by  proceedings  commenced  within  that 
period  In  any  proper  tribunal  having  cognizance  thereof.^** 

Priorities. 

§  874,  The  question  of  the  relative  rank  of  different  liens  on  a 
vessel  is  one  of  some  difficulty.  Sometimes  the  statute  creating 
such  liens  attempt  to  declare  their  rank,  and  sometimes  they  leave 
the  matter  to  be  determined  by  general  law.  It  is  the  rule,  how- 
ever, in  the  United  States  courts,  that  a  state  cannot  by  legishi- 
tion  control  the  rule  to  be  followed  by  the  courts  of  admiralty  in 
distributing  the  proceeds  of  boats  and  vessels  sold  under  admiralty 
process;  but,  when  liens  are  created  by  a  state  statute,  admiralty 
will  recognize  such  liens,  and  assign  them  to  the  class  to  which 
they  belong  under  the  maritime  law  of  priority,  where  they  will 
share  equally  with  other  liens  of  the  same  class,  whether  arising  by 
statute  or  bv  the  law  maritime.**®  Where  creditors  have  no  mar- 
itime  liens,  but  claim  under  a  state  statute  that  gives  a  lien  for 
building  and  also  for  repairing  a  vessel,  without  distinction,  those 
who  claim  for  repairs  have  no  priority  over  those  who  claim  for 
building,  on  the  ground  that  a  contract  for  building  a  vessel  is  not 
a  maritime  contract.**®     Tlie  lien  of  a  material  man  for  reuaira. 

186  Onderdonk  v.  Voorhis,  2  Rob.  (N.  Y.)  24. 

187  Herrlngton  v.  The  Hugh  Chlsholm,  8  Jones  (N.  C.)  4. 

188  Read  V.  Hull  of  a  New  Brig,  Fed.  Cas.  No.  11,609,  1  Story,  244. 

18*  The  Menomlnie,  36  Fed.  191;  Goble  v.  The  Delos  De  Wolf,  3  Fed.  236; 
The  Wyoming,  35  Fed.  548.  The  present  rules  and  the  decisions  of  the  United 
States  supreme  court  create  no  distinction  between  the  Ileus  on  a  domestic 
vessel  given  by  the  local  law,  and  liens  under  the  general  maritimo  law.  Thi* 
Dan  Brown,  Fed.  Cas.  No.  3,556,  9  Ben.  309.  Claims  which  are  maritime  in 
their  nature,  such  as  repairs  furnished  in  the  home  port,  for  which  the  state 
law  gives  a  lien,  are  of  equal  dignity  with  liens  for  snnllar  claims  created  hj 
the  general  admiralty  law.     The  Guiding  Star,  18  Fed.  263.     See  post,  f  909. 

190  ivtrip  V.  The  Coal  Bluff  No.  2,  3  Fed.  531. 
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arising  under  the  law  of  the  state  of  New  York,  has  been  held  en- 
titled to  priority  of  payment  out  of  the  proceeds  of  the  sale  of  a 
ressel.  under  order  of  court,  over  a  claim  for  towage  services.^*^ 
A  statute  giving  liens  on  vessels  for  "work  done  or  materials  sup- 
plied, and  for  the  wages  of  the  officers,  laborers,  and  crew,  in 
preference  to  other  debts,^'  does  not  give  the  officers  and  crew  any 
X)reference  over  the  material  men.^'* 

§  875.  In  the  United  States  courts,  liens  for  repairs  and  for  sup- 
plies, arising  under  laws  of  different  states,  are-of  equal  rank;^®* 
and  material  men  of  a  home  port,  where  a  state  law  gives  a  lien, 
and  those  of  a  foreign  port,  stand  on  an  equal  footing.  Neither 
class  has  priority  over  the  other.^**  But  state  courts  give  a  pref- 
erence to  the  lien  arising  under  the  laws  of  their  own  states.^'* 
The  possession  of  a  vessel  by  a  sheriff,  under  state  process,  can- 
not divest  a  lien  in  admiralty,  or  affect  process  in  the  hands  of 
a  marshal.^ '•  A  further  discussion  of  this  subject  will  be  found 
in  a  later  part  of  this  chapter."^ 

Division  III.     Loss  and  Discharge  of  Lien. 

Waiver. 

§  876.  A  lien  on  a  vessel,  whether  created  by  statute  or  by  mar- 
itime law,  may  be  waived  by  the  lienor,^*®  as  by  expressly  agreeing 
to  assert  no  lien,^**  or  by  relying  on  the  personal  credit  of  the 
owner,'®*  or  by  assigning  the  lien  in  jurisdictions  where  such  liens 

101  The  Dan  Brown,  Fed.  Cns.  No.  3,556,  9  Ben.  30D. 
i»2  McClure  t.  The  James  Dellott,  38  Ala.  33C. 
108  Hoffman  v.  The  Nebraska,  61  Fed.  514. 

i»*  The  General  Bumside,  3  Fed.  228,  2  Flip.  144,  overruling  The  Superior, 
Fed.  Cas.  No.  4,115,  1  Newb.  Adm.  176. 

los  Donald  v.  Hewitt,  33  Ala.  534;  Merrick  v.  Avery,  14  Ark.  370. 
io«  The  John  Richards,  Fed.  Cas.  No.  11,827,  1  Newb.  Adm.  73. 
i»7  See  post,  f§  909,  910. 
108  Fritchard  v.  Mulr,  2  Brev.  (S.  C.)  371. 

199  Pulls  V.  Sanborn,  52  Pa.  St.  308. 

200  Moll  V.  The  George,  1  Hawaii,  274;  Phelps  v.  The  Camilla,  Fed.  Cas.  No. 
11,073,  Taney,  400.  In  a  recent  case  it  appeared  that  repairs  made  upon  a 
foreign  yessel  were  admittedly  necessary  to  enable  her  to  prosecute  her  voyage. 
The  owner  was  not  a  resident  of  the  state,  and  in  making  the  contract  stated 
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are  held  not  assignable.*®*  A  lien  claimant  who  has  unequivocally 
waived  his  lien  cannot  recall  such  waiver  and  assert  his  lien,^'- 
Giving  up  possession  of  the  vessel  is  not  a  waiver  of  a  maritime  or 
a  statutory  mechanic's  lien.*®*  Nor  is  the  lien  waived  by  giving 
credit  which  expires  before  the  lien  is  lost  by  lapse  of  time.*®* 
But,  where  the  state  law  declares  that  the  lien  ceases  on  departure 
of  the  vessel,  a  provision  for  credit  for  part  of  the  debt  for  pei)air8 
for  30  days  after  the  vessel  was  afloat  waives  the  lien  as  to  that 
part  of  the  debt,  since  in  all  probability  the  vessel  would  leave  be- 
fore that  time.*®*^ 

Taking:  Neg^otiable  Paper. 

§  877.  Talving  a  note  or  draft  for  the  amount  of  the  lien  debt  is 
not  necessarily  a  waiver  of  a  mechanic's  lien  on  a  vessel,  whether 
created  by  maritime  or  statute  law,*®®  though  there  is  one  decision 

that  he  was  then  without  funds  to  pay  for  the  repairs.  The  vessel  waa  to 
be  delivered  to  hirn  on  completion,  &n6,  he  was  to  pay  half  the  bill  30  days  there- 
after, and  the  remainder  as  the  vessel  earned  the  money.  The  vessel  was  de- 
livered, but  no  part  of  the  blU  was  paid  at  the  expiration  of  the  30  days.  On 
these  facts  it  was  held  that,  although  the  evidence  indicated  that  the  repairs 
were  made  partly  upon  the  credit  of  the  owner,  there  was  nothing  to  show  an 
intention  to  waive  the  lien.  Samuel  L.  Moore  &  Sons  Co.  v.  The  Lime  Rock, 
40  Fed.  3&3. 

201  The  R.  W.  Slvillinger,  Fed.  Oas.  No.  12.181,  1  Flip.  436;  Pearsons  v. 
Tlncker,  36  Me.  384.    See  17  C.  C.  A.  107,  note  by  William  L.  Clark.  Jr. 

20  2  Leland  v.  The  Medora,  Fed.  Cas.  No.  8,237,  2  Woodb.  &  M.  92. 

203  The  Charlotte  v.  Hammond,  9  Mo.  59;  Mott  v.  Lanshig,  57  N.  Y.  112; 
Samuel  L.  Moore  &  Sons  Co.  v.  The  Lime  Rock,  49  Fed.  383. 

204  The  Antarctic.  Fed.  Cas.  No.  479,  1  Spr.  206;  The  John  Walls.  Jr.,  Fed. 
Cas.  No.  7,432,  1  Spr.  178;  Mehan  v.  Thompson,  71  Me.  492;  Young  v.  The 
Orpheus.  119  Mass.  179;  Mott  v.  Lansing,  57  N.  Y.  112. 

20  6  Peyroux  v.  Howard,  7  Pet.  324. 

206  Carter  v.  The  Byzantium,  Fed.  Cas.  No.  2,473,  1  Cliff.  1;  Moore  v.  New- 
bury, Fed.  Cas.  No.  9,772.  1  Newb.  Adm.  49;  The  Chusan.  Fed.  Cas.  No.  2.717. 
2  Story,  455;  The  Napoleon,  Fed.  Cas.  No.  10,011,  7  Biss.  393;  The  D.  B.  Steel- 
man,  48  Fed.  .^»80,  5  Hughes  210;  The  Sarah  J.  Weed,  Fed.  Cas.  No.  12,350,  2 
Lowell,  Tmh;  Raymond  v.  The  Ellen  Stewart,  Fed.  Cas.  No.  ll.."»94,  6  McLean. 
269;  Sutton  v.  The  Albatross,  Fed.  Cas.  No.  13.645,  2  WaU.  Jr.  327,  and  1 
Phila.  423;  Page  v.  Hubbard,  Fed.  Cas.  No.  10.663,  1  Spr.  335;  The  Agnes 
Barton,  26  Fed.  542;  The  Queen  of  St.  Johns,  31  Fed.  24;  The  Chelmsford,  34 
Fed.  399;  McNeil  v.  The  Pioneer,  53  Fed.  279;  American  Towing  &  Lightering 
(900) 
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to  the  effect  that,  if  a  material  man  who  has  furnished  repairs  to  a 
foreign  vessel  takes  a  note  or  bill  of  exchange  for  the  payment 
of  the  debt,  he  is  presumed  to  rely  upon  this  personal  security, 
and  to  waive  his  lien,  unless  he  stipulates  that  the  liability  of 
the  vessel  shall  still  continue.^®^ 

Neither  does  the  fact  that  the  note  taken  is  secured  by  a  mort- 
gage on  tJie  vessel  conclusively  show  that  the  lien  is  waived.'®* 
The  note  of  a  third  person,  when  taken  for  an  antecedent  debt  of 
a  vessel,  is  ordinarily  no  discharge  of  the  maritime  lien  of  the  per- 
son receiving  it;  ^°'  but  taking  a  draft  on  a  third  person,  with  the 
intention  to  make  the  transaction  a  novation  of  the  debt,  extin- 
guishes the  lien  for  repairs  on  a  vessel.^ ^®  It  is  a  waiver  of  a 
mechanic's  lien  on  a  ship  to  accept  a  note  which  does  not  mature 
until  after  expiration  of  the  time  for  foreclosing  the  lien,'^^  or  to 
accept  a  note  and  not  return  or  tender  back  the  note  when  fore- 
closing the  lien.^^*    And  where  the  person  claiming  a  lien  on  a  ship 

Co.  V.  The  Alfred  J.  Murray,  60  Fed.  926?  Hoffman  v.  The  Nebraska,  61  Fed. 
514;  Sinton  v.  The  Roberts,  40  lud.  476;  Jones  v.  Keen,  115  Mass.  170;  The 
(.'harlotte  v.  Hammond,  9  Mo.  69;  The  Charlotte  v.  Klngsland,  Id.  67;  Mor- 
rison V.  The  Laura,  40  Mo.  260;  Aiken  v.  The  Fanny  Barker,  Id.  257;  Happy 
V.  Mosher,  48  N.  Y.  313;  Phoenix  Iron  Ck).  v.  The  Hopatacong,  43  Hun  (N.  Y.) 
429.  An  unexecuted  agreement  to  give  a  note  does  not  constitute  a  waiver 
of  the  lien.     The  Highlander,  Fed.  Cas.  No.  6,475,  4  Blatchf.  55. 

20T  Phelps  V.  The  Camilla,  Fed.  Cas.  No.  11,073,  Taney,  400.  And  in  Hawaii 
the  rule  is  that  taking  the  owner's  note  in  settlement  of  the  account  and  re- 
ceiving i)art  payment  on  it  is  such  a  reliance  on  the  owner's  personal  credit 
us  would  waive  the  lien  where  the  repairs  are  made  in  the  home  port.  Moll 
V.  The  George,  1  Hawaii,  274. 

208  The  D.  B.  Steelman,  48  Fed.  580,  5  Hughes,  210;  HolTnian  v.  The  No- 
brnska,  61  Fed.  514.  But  it  is  held,  in  Nortlf  Carolina,  that  when  a  person 
holding  a  lien  on  a  steamboat  consents  to  its  sale,  and  agrees  to  accept  notes 
secured  by  a  mortgage  for  the  amount  due  him,  he  thereby  waives  his  lien. 
Komegay  v.  Styron,  11  S.  E.  153,  105  N.  C.  14.  And  it  is  intimated  in  a  Mis- 
sissippi case  that  taking  other  security  waives  the  Hen.  Ehlers  v.  Elder,  51 
Miss.  499. 

200  Edicott  V.  The  James  T.  Easton,  49  Fed.  050. 

210  Underwriters'  Wrecking  Co.  v.  The  Katie,  Fed.  Cas.  No.  14,342,  3  Woods, 
1.^2. 

211  Ehlers  y.  Elder,  51  Miss.  495. 

212  Ramsay  v.  AUegre,  12  Wheat.  611.  Contra,  Joues  v.  Keen,  115  Mass.  170. 
See  cases  cited  in  note  206. 
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for  repairs  and  adyances  is  the  consignee  of  the  owners,  and  takes 
for  his  debt  a  bill  of  exchange  by  the  master  on  the  owners,  al- 
lowing 60  days'  credit,  and  permits  the  vessel  to  depart,  and  to 
make  a  second  voyage,  before  attempting  to  enforce  the  lien  on  the 
vessel,  and  refrains  for  one  month  after  the  bill  is  due  to  collect 
it  of  the  owners,  then  in  good  credit,  this  is  decisive  evidence  that 
the  lien  has  been  waived.'^* 

Suing  on  the  Debt. 

§  878.  By  the  general  maritime  law,  material  men  have  a  three- 
fold remedy  for  supplies  and  materials  furnished' to  a  foreign  ship: 
(1)  against  the  vessel;  (2)  against  the  owners;  (3)  a?;ainst  the 
master.  And  neither  remedy  is  displaced  except  upon  proof  that 
an  exclusive  credit  was  given  to  one  of  the  parties,  or  to  the  ves- 
sel.'^* Thus,  the  pendency  of  a  common-law  action  to  recover  a 
debt  for  repairs  furnished  a  vessel  in  a  foreign  port  is  not  a  waiver 
of  the  maritime  lien  therefor.*^°  And  a  judgment  recovered  in  a 
state  court  against  a  master  for  the  value  of  supplies  furnished  a 
vessel,  and  which  remains  unsatisfied,  is  no  bar  to  the  enforcement 
in  admiralty  of  the  lien  upon  the  vessel  for  such  supplies.*^*  So, 
too,  the  lien  of  a  material  man  is  not  lost  by  commencing  a  suit 
in  personam  in  the  state  court,  and  attaching  the  vessel  therein.**' 
There  is,  however,  a  decision  to  the  effect  that  where  a  creditor, 
having  a  clear  maritime  lien  on  a  vessel,  seeks  his  remedy  under 

218  Leland  v.  The  Medora,  Fed.  Gas.  No.  8,237,  2  Woodb.  &  M.  92. 

214  The  Chusan,  Fed.  Cas.  No.  2,717,  2  Story,  455. 

218  The  Guy,  9  WaU.  758;  The  Kalorama,  10  Wall.  204;  The  Custer,  Id.  215. 

2i«  The  Brothers  Apap,  34  Fed.  352.  But  a  judgment  rendered  for  the  full 
price  of  a  quantity  of  iron  sold,  only  a  portion  of  which  was  incorporated  by 
the  purchaser  into  a  vessel,  is  a  waiver  of  the  lien,  as  the  value  of  the  iron  not 
used  about  the  vessel  is  merged  in  the  judgment,  and  can  not  be  separated 
from  the  value  of  the  other  portion.  Taggard  v.  Buckmore,  42  Me.  77;  Per- 
kins V.  Pike,  Id.  141. 

217  The  Paul  Boggs,  Fed.  Cas.  No.  10,846,  1  Spr.  369.     An  attachment  of  a 
vessel  in  a  state  court,  as  property,  under  a  misappi-ehensiou,  and  a  subse- 
quent release,  do  not  waive  a  maritime  lien  on  the  vesseL     The  Augustine  . 
Kobbe,  37  Fed.  696. 
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the  local  law,  by  seizure  under  process  from  state  courts,  he  will  be 
held  to  have  waived  his  maritime  lien.*^* 

Laches. 

§  879,  A  mechanic's  lien  on  a  vessel  may  bo  lost  by  delay  in 
enforcing  it.  In  the  absence  of  statutory  regulation,  the  rule  is 
that  such  lien  must  be  enforced  within  a  reasonable  time.^^*  Mere 
delay  will  not  destroy  the  lien,  unless  it  is  unreasonable  and  prej- 
udicial to  other  parties.^^^  What  constitutes  unreasonable  delay 
depends  largely  upon  the  circumstances  of  each  particular  ease. 
Thus,  while  a  delay  of  18  months,*^^  or  even  two  years,*^^  in  libel- 
ing a  vessel,  does  not  destroy  the  lien  as  against  the  owner  and 
any  merely  colorable  purchaser,  yet  a  delay  of  16  months  may  be 
fatal  where  the  vessel  has  in  the  meantime  been  mortgaged  and 
sold  under  the  mortgage.^*'  Sometimes  even  a  shorter  delay 
waives  the  lien.  Thus,  it  has  lately  been  held  that  a  person  fur- 
nishing supplies  to  a  vessel,  who  delays  for  nearly  a  year  to  take 
steps  to  enforce  his  lien,  though  the  vessel  has  been  all  the  time 
within  easy  reach  of  process,  is  guilty  of  laches,  and  cannot  en 
force  his  lien  as  against  bona  fide  purchasers  of  the  vessel,  who 
bought  for  full  value,  without  notice,  from  six  to  eight  months 
after  the  supplies  were  furnished,  where  the  vendor  has  in  the 
meantime  become  insolvent.^^*  And  in  another  case  it  was  said 
that,  while  there  is  no  inflexible  rule  as  to  when  claims  against  a 
river  boat  become  stale  and  lose  their  lien,  six  months'  delay  may 
render  a  claim  stale,  where  there  exists  no  excuse  for  the  delay 
in  enforcing  it,  and  the  lien  claimant  knows  the  boat  to  be  insolv- 
ent.^*°    It  has  also  been  held  that  a  maritime  lien  for  repairs,  based 

218  The  Superior,  Fed.  Cas.  Xo.  4,115,  1  Newb.  Adm.  176.  For  a  more  ex- 
tended discussion  of  this  point,  see  17  C.  C.  A.  Ill,  note  by  William  L.  Clark,  Jr. 

2i»  American  Ins.  Co.  v.  Coster,  3  Paige  (X.  Y.)  323;  Herrington  v.  The  Hugh 
<  'liisliolm,  8  Jones  (N.  C.)  4. 

220  Sinton  v.  The  Roberts,  46  Ind.  476. 

221  The  Paul  Boggs,  Fed.  Cas.  No.  10,846,  1  Spr.  360. 

222  Jones  V.  The  Carrie,  46  Fed.  706.  . 

S28  The  John  Lowe,  Fed.  Cas.  No.  7,356,  2  Bon.  394. 
t24  Magee  v.  The  Lyndhiirst,  48  Fed.  830. 

225  The  Thomas  Sherlock,  22  Fed.  253.  A  delay  of  six  months  was  also  held 
fatal  in  Herrington  v.  The  Hugh  Chisholm,  8  Jones  (N.  C.)  4. 
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on  a  ranning  account  extending  over  nearly  four  years,  during  the 
whole  of  which  time  the  account  was  largely  reduced  by  payments 
made  with  considerable  regularity,  the  last  within  a  week  before 
the  libel  to  enforce  the  lien  was  filed,  is  not  barred  by  laches, 
though  the  last  repairs  were  made  nearly  a  year  before  the  filing 
of  the  libel,  and  the  claim  of  the  libelant  should  not  be  postponed 
to  those  of  other  lienors,  who  made  repairs  and  furnished  supplies 
to  the  vessel  while  the  payments  to  libelant  were  bein?;  made.--* 
Under  a  statute  declaring  that  the  lien  "shall  continue  until  the 
debt  is  satisfied,"  a  delay  of  four  years  and  a  half  does  not  destroy 
the  lien.**^  And  it  has  been  held  that  a  delay  of  nine'*^  or  even 
fifteen  ^^^  years  is  immaterial,  where  such  delay  was  caused  by  the 
vessel's  absence  from  the  state. 

§  880.  State  statutes  creating  liens  on  ships  frequently  contain 
limitation  clauses.  Thus,  under  the  law  of  Oregon  a  lien  on  a  ves- 
sel is  lost  unless  due  proceedings  are  taken  for  its  enforcement 
within  a  year  from  the  time  the  right  of  action  accrues  on  the  debt, 
and  such  limitation  will  be  recognized  and  enforced  whenever  such 
lien  is  asserted  or  set  up  in  a  court  of  admiralty.^*®  Under  a  sim- 
ilar statute  in  California,  it  is  held  that  when  the  materials  are 
supplied  on  credit  the  cause  of  action  does  not  accrue  until  the 
credit  expires,  and  the  lien  continues  valid  until  a  year  from  such 
time.^*^  But  in  Wisconsin  the  limitation  begins  to  run  from  the 
delivery  even  though  the  sale  is  on  credit.-'*  Under  the  act  of 
Missouri  concerning  boats  and  vessels,  where  a  complaint  was  filed 
during  the  six  months  for  which  the  lien  continued,  against  a  boat 
which  was  beyond  the  jurisdiction  of  the  court,  and  after  the  ex- 
piration of  the  six  months  the  boat  came  within  the  county,  and 
was  seized  under  an  alias  warrant,  it  was  held  that  the  lien  was 
not  saved.*'*  And  under  said  act  a  lien  is  preserved  upon  a  steam- 
boat for  all  the  items  of  an  account  sued,  although  there  is  an  in- 

22  6  starin  V.  The  John  Dillon,  46  Fed.  527. 
2  27  McDonald  v.  The  Nimbus,  137  Mass.  3«0. 

228  Siaton  V.  The  Roberts,  46  Ind.  476. 

229  Young  V.  The  OrpheiTS,  119  Mass.  179. 

230  The  City  of  Salem,  31  Fed.  016. 

231  Edgerly  v.  The  San  Lorenzo,  29  Cal.  418. 

232  Kmfrson  v.  The  Shawano  City,  10  Wis.  433. 

2 33  Wllliiiinson  v.  The  Missouri,  17  Mo.  374. 
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terval  of  more  than  six  months  between  some  of  them,  if  the  ac- 
count was  kept  open  all  the  time  at  the  instance  of  the  master,  and 
suit  is  commenced,  as  required,  within  six  months  of  the  date  of 
the  last  item.23*  Where  the  contract  for  material  for  the  construc- 
tion of  vessels  is  entire,  no  right  of  action  for  the  price  accrues; 
and  the  debt  is  not  contracted,  within  the  meaning  of  the  New  York 
statute  providing  that  debts  for  material  used  in  constructing  ves- 
sels "shall  cease  to  be  a  lien  at  the  expiration  of  six  months  after 
the  said  debt  was  contracted,"  until  the  entire  material  is  deliv- 
ered.^'* Where  a  lien  has  been  lost  by  lapse  of  time,  it  is  not 
revived  and  continued  by  an  act,  passed  after  the  time  has  elapsed, 
granting  a  lien  in  such  cases  for  a  longer  time.*'*  A  mechanic's 
lien  on  a  ship  may  also  be  lost  in  some  cases  by  failure  to  comply 
with  the  statutory  regulations  in  regard  to  filing  specifications  of 
claim.'"' 

Departure  from  Port. 

§  881.  Since,  in  order  to  preserve  his  lien,  the  claimant  is  not 
required  to  have  possession  of  the  vessel,  his  consent  to  its  de- 
parture from  port  is  not  necessarily  a  waiver  of  the  lien.*'*  In 
many  states^  however,  the  statutes  provide  that  the  lien  shall  cease 
on  departure  of  the  vessel,  unless  a  statement  of  the  lien  is  filed 
within  a  specified  number  of  days.  In  such  states  a  departure  of 
the  vessel  in  the  absence  of  such  statement  puts  an  end  to  the 
lien.'"*  But  the  mere  departure  of  the  vessel  will  not  terminate 
the  lien  until  the  time  for  filing  the  statement  has  expired.'*^ 

2  34  Madison  County  Coal  Co.  v.  The  Colona,  36  Mo.  446.  In  another  case 
arising  under  this  act  it  appeared  that  A.  lent  to  B.  $1,000,  to  pay  for  repairs 
on  his  steamboat.  Within  six  months  A.  called  for  the  money  on  the  boat. 
The  money  to  pay  him  was  in  the  clerk's  desk.  B.  gave  A.  $150,  and  begged 
a  loan  of  the  residue  for  further  repairs.  On  this  showing  the  court  held  that 
this  was  a  new  loan,  and  protected  by  the  statute  as  a  lien  on  the  boat  Phelps 
T.  The  Eureka,  14  Mo.  532. 

2«B  Chester  RoUing-MiUs  v.  The  Hopatcong,  6  N.  Y.  Supp.  215,  53  Hun,  634. 

2»«  The  Thompson  v.  Lewis,  31  Ala.  407. 

tsT  See  post,  §§  S&2,  893. 

«»8  Mott  V.  Lansing,  57  N.  Y.  112. 

»»•  Squires  v.  Abbott,  61  N.  Y.  530;  Dunham  v.  Johnson,  135  Mass.  310. 

a*o  Onderdonk  y.  Voorhis,  2  Rob.  (N.  Y.)  24. 
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Where  a  local  law  conferring  a  lien  declared,  *^\nd  in  all  cases 
such  lien  shall  cease,  immediately  after  such  vessel  shall  have  ar- 
rived in  any  port  out  of  this  commonwealth,"  it  was  held  that  the 
lien  was  lost  when  the  vessel,  bound  from  Newburyport  to  Boston, 
put  into  Portsmouth  on  account  of  a  fog,  and  to  get  provisions.'** 
In  North  Carolina  the  attachment  given  for  the  enforcement  of  the 
lien  must  be  issued  so  as  to  have  the  vessel  seized  before  she  is 
allowed  to  depart  from  the  port  or  place  of  repairs.^*^ 

The  question  of  what  is  a  departure  such  as  will  destroy  liens 
has  frequently  come  before  the  courts.  The  departure  of  a  steam- 
boat, running  between  New  York  and  a  port  on  the  Hudson  river, 
from  New  York  on  her  daily  trip,  is  a  "leaving  of  the  port,''  with- 
in the  New  York  statute  in  relation  to  liens  on  domestic  vessels: 
and  specifications  of  lien  must  be  filed  within  12  days  from  such 
departure,  to  make  the  lien  valid.^*'  And  going,  in  the  regular 
course  of  her  occupation,  from  Brooklyn  to  Long  Beach,  returning 
and  putting  into  Rockaway  inlet,  is  leaving  the  port,  bo  as  to 
destroy  liens  under  state  laws.^**  Under  the  Massachusetts  stat- 
ute which  dissolves  the  lien  unless  a  statement  is  filed  **within 
four  days  from  the  time  when  the  vessel  departs  from  the  port,'' 
it  has  been  held  a  departure  from  the  port  for  a  tup;  boat  to  go 
from  Boston  to  Lynn,  which  latter  place  is  outside  Boston  Harbor, 
even  though  the  boat  returned  the  same  day.^*^  But,  if  a  steam- 
boat goes  out  of  the  bounds  of  the  state  merely  to  test  her  ma- 
chinery, the  material  man  does  not  lose  his  lien  thereby.^**  And 
a  steamboat  employed  upon  a  ferry  between  th(*  city  of  New  York 
and  Bull's  Ferry  and  Ft.  Lee,  in  New  Jersey,  does  not  depart  from 
the  state,  within  the  meaning  of  the  statute,  so  as  to  destroy  the 
lien,  by  going  from  New  York  to  the  above  places  in  New  Jersey 
and  back  again  to  New  York,  on  Sunday,  while  her  repairs  are  in 

241  The  Sam  Slick,  Fed.  Cas,  No.  12,282,  2  Curt.  480. 

2*2  HeiTington  v.  The  Hugh  Chisholm,  8  Jones  (K.  C.)  4. 

248  The  Monitor.  Fed.  Cas.  No.  9,709,  10  Ben.  188;  The  Jenny  Llnd.  Fed. 
Cas.  No.  7,287,  3  Blatchf.  513;  Rockefeller  v.  Thompson,  2  Sandf.  (N.  Y.)  395; 
The  Allda,  Fed.  Cas.  No.  199,  1  Abb.  Adm.  1G5. 

34  4  The  Whistler,  30  Fed.  199. 

245  The  Helen  Brown,  28  Fed.  111. 

246  Hancox  v.  Dunning,  6  HiU  (N.  Y.)  494. 
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progress,  and  before  they  are  completed,  since  process  could  not 
have  been  issued  against  her  on  Sunday.'*^ 

Sale  of  Ship. 

§  882.  As  a  general  rule,  the  sale  of  a  ship  by  the  owner  does  not 
destroy  existing  mechanics'  liens  on  it.-*®  Thus,  workmen  and 
material  men,  having  a  lien  on  a  vessel  under  the  provisions  of  a 
state  law  which  makes  a  vessel  liable  to  them  for  all  debts  con- 
tracted by  the  masters  or  owners  thereof  for  work  and  materials,, 
do  not  lose  their  lien  on  the  transfer  of  the  vessel  to  another  owner, 
or  on  a  change  of  the  master.^**^  But  in  Quebec  one  who  has  fur- 
nished materials  for  the  construction  of  a  ship  has  no  lien  there- 
for upon  the  ship  after  it  has  passed  into  the  possession  of  a  pur- 
chaser in  good  faith.2'°  And  it  has  been  held  in  Ohio  that  under 
a  statute  providing  for  proceedings  against  steamboats  and  other 
water  craft  by  name,  where  a  person  has  engaged  to  build  and 
deliver  a  boat  at  a  future  day,  at  a  specific  price,  and  has  delivered 
the  boat  in  pursuance  of  such  agreement,  he  cannot  afterwards 
proceed  against  it,  in  the  possession  of  a  third  person  who  has 
bought  it  in  good  faith,  to  recover  for  "materials,  supplies,  and 
labor"  expended  in  building  the  same.*'^  It  has  been  said,  also, 
in  West  Virginia,  that  where  a  bill  of  sale  of  a  steamboat  has  been 
given  by  the  owner  to  a  vendee,  and  delivery  of  possession  has  also 
been  given,  there  is  no  right  or  title  left  in  the  vendor  which  can 
authorize  a  creditor  to  attach  the  boat  on  account  of  materials  fur- 
nished in  building  and  equipping  her.^°^  The  sale  of  a  ship  by  her 
master  from  necessity  would  probably  divest  all  mechanics'  liens 
on  it.^'^^    In  a  recent  case  in  the  United  States  court  of  appv-^als^ 

2*7  The  Joseph  E.  Coffee,  Fed.  Cas.  Ts'o.  7,536»  Olcott,  401. 

24  8  Davis  V.  New  Brig,  Fed.  Cas.  No.  3,643,  GHp.  473;  The  Charlotte  v. 
Hammond,  9  Mo.  59;  The  Atlantic,  Fed.  Cas.  No.  G68;  The  Bold  Buccleugh, 
14  Jur,  134;  The  Tonawanda,  27  Fed.  575,  29  Fed.  877. 

249  Davis  V.  New  Brig,  Fed.  Cas.  No.  3,643,  Gilp.  473. 

aBo  Baldwin  v.  Gibbon,  Stuart,  72;  Colebrook  Rolling  Mills  v.  Oliver,  5 
Quebec  Law  R.  72. 

281  The  Etna  v.  Treat,  15  Ohio,  585;   Treat  v.  The  Etna,  16  Ohio,  277. 

2B2  Hobbs  V.  The  Interchange,  1  W.  Va.  57. 

2ii»  See  17  C.  C.  A.  109,  note  by  William  L.  Clark,  Jr.     It  is  well  settled 
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it  appeared  that  attempts  to  enforce  a  lien  for  supplies  and  repairs 
to  an  Italian  vessel  at  Marseilles  were  made  at  her  first  port  of  ar- 
rival in  Europe,  and,  about  a  year  later,  on  her  return  to  Europe 
from  a  voyage  to  Buenos  Ayres;  but,  though  payment  was  con- 
tested, no  effort  was  made  to  follow  the  vessel  to  Buenos  Ayres, 
the  only  port  to  which  she  made  regular  voyages,  and  the  residence 
of  her  owner,  and  the  lien  was  not  indorsed  on  her  certificate  of  reg- 
istry, as  provided  by  the  law  of  Italy  for  giving  notice  of  such 
liens.  On  these  facts  the  court  held  that  the  lien  could  not  be  en- 
forced against  an  innocent  purchaser  for  full  value  at  Buenos 
Ayres,  who  made  inquiry  before  purchasing.*^* 

Judicial  Proceedings. 

§  883.  A  judicial  sale  of  a  vessel  usually  divests  the  liens.'" 
Thus,  where  a  note  has  been  taken  in  payment  for  repairs  to  a 
vessel,  and  judgment  had  thereon,  and  the  vessel  has  been  taken 
in*  execution  under  that  judgment,  and  sold  for  less  than  will 
satisfy  it,  there  can  be  no  lien  against  the  vessel  for  the  balance.*** 
But  a  mechanic's  lien  on  a  steamboat  is  not  divested  by  a  sale  of 
the  boat  under  execution  to  enforce  a  personal  judgment  against 
the  owner.'°^  And  a  lien  for  materials  and  supplies  conferred  by 
the  Ohio  water  craft  law,  as  amended  in  1858,  is  not  divested  by 
proceedings  in  foreign  attachment  against  the  owners,  instituted 
after  the  liability  occurred,  but  before  seizure.***  The  right  to  a 
lien  given  by  a  state  statute  to  persons  furnishing  supplies  or  labor 
for  repairs  to  a  vessel  under  contracts  with  her  master  and  part 

that,  if  a  sale  by  the  master  is  warranted  by  the  existing  circumstances  of 
the  ship,  and  is  made  bona  fide,  any  prior  lien  upon  her  is  transferred  to 
the  proceeds  only,  and  the  vessel  cannot  be  hold  liable  in  the  hands  of  a  pur- 
chaser.    The  Baleigh,  32  Fed.  633. 

2B4  The  Niklta,  10  C.  C.  A.  674,  02  Fed.  936. 

25 B  Kelsey  v.  Beers,  16  Abb.  Prac.  (N.  Y.)  228;  The  Rover  v.  Stiles,  5  Blackf. 
and.)  483.     See  post,  §  908. 

2c«  The  Mary  Morgan,  28  Fed.  196. 

257  Hay  V.  The  Winnebago,  10  Wis.  428;  Emerson  v.  The  Shawano  City. 
Id.,  433;   Thorsen  v.  The  J.  B.  Martin,  26  Wis.  488. 

2  58  Patterson  v.  The  Gulnare.  2  Disn.  (Ohio)  505. 
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owner  is  not  affected  by  the  filing  of  a  bill  by  other  part  owners 
for  possession  after  the  contracts  were  made.^'® 

Bond  and  Payment. 

§  884.  In  some  states  mechanics'  liens  on  vessels  may  be  extin- 
guished by  giving  bond  conditioned  for  payment  of  the  lien  debt.'*^ 
Payment,  of  course,  extinguishes  the  lien.  If  a  partial  payment  is. 
made,  and  no  appropriation  is  made  by  either  party,  the  court  will 
appropriate  the  payment  to  the  part  of  the  debt  that  is  secured 
by  lien,  as  that  is  presumably  what  the  debtor  would  have  done.^°^ 
Acceptances  given  by  the  owner  while  insolvent,  and  not  shown 
to  have  been  taken  in  absolute  payment,  do  not  extinjruish  the 
lien.'**  And  giving  a  receipt  stating  that  the  debt  has  been  paid 
by  note  is  not  conclusive  that  the  note  was  taken  as  payment.*®* 

Division  IV.     Suit  jo  Enforce  Lien. 

Question  of  Jurisdiction. 

§  885.  The  first  point  to  be  determined  in  regard  to  suits  to  en- 
force mechanics'  liens  on  ships  is  the  court  in  which  suit  is  to  be 
brought.  It  is  a  perplexing  question.  The  state  statutes  and  the 
United  States  statutes  do  not  agree.  The  state  and  f^  deral  deci- 
sions are  in  direct  conflict,  and,  in  the  opinion  of  many  able 
jurists,  the  decisions  of  the  supreme  court  of  the  United  States  on 
this  point  are  not  even  consistent  with  themselves.  The  constitu- 
tion of  the  United  States  provides  that  the  judicial  power  of  the 
United  States  shall  extend  to  all  cases  of  admiralty  and  maritime 

2B»  Bode  V.  The  Templar,  59  Fed.  203. 

2  00  Richardson  v.  Cleaveland,  5  Port.  (Ala.)  251;  Witherspoon  v.  Wallis, 
2  Ala.  667;  White  v.  Tlsdale,  12  Iowa,  75;  St.  I^uis  Perpetual  Ins.  Co.  v. 
Ford,  11  Mo.  295;    Coryell  v.  Perlne,  6  Rob.  (N.  Y.)  23.     See  post,  §  902. 

261  The  Antarctic,  Fed.  Cas.  No.  479.  1  Spr.  206. 

262  The  Guy,  9  WaU.  758. 

263  Moore  v.  Newbury,  Fed.  Cas.  No.  9,772,  1  Newb.  Adni.  49;  Sutton  v. 
The  Albatross.  Fed.  Cas.  No.  13.645,  2  Wall.  Jr.,  327,  and  1  Phila.  423;  The 
Charlotte  y.  Hammond,  9  Mo.  59. 
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jurisdiction; '•*  and  the  United  States  Revised  Statutes  declare 
that  the  jurisdiction  of  the  United  States  courts  sliall  be  exclusive 
of  the  courts  of  the  several  states  in  all  civil  causes  of  admiralty 
and  maritime  jurisdiction,  saving  to  suitors,  in  all  cases,  the  right 
of  a  common-law  remedy,  where  the  common  law  is  competent  to 
give  it.**°  On  the  other  hand,  the  state  legislatures  have  not  only 
created  liens  on  vessels  unknown  to  the  common  and  the  maritime 
law,  but  have  assumed  to  determine  the  priority  of  such  liens,  and 
to  provide  for  their  enforcement  by  proceedings  which  are  akin 
to,  if  not  identical  with,  an  admiralty  suit  in  rem.  And  the  state 
courts  and  federal  courts,  jealous  of  their  own  jurisdiction,  have 
each  asserted  sole  jurisdiction  over  such  proceedings,  and  denied 
the  jurisdiction  of  the  other. 

Jurisdiction  as  to  Maritime  Idens. 

§  886.  In  case  of  purely  maritime  liens  (that  is,  liens  on  ships 
created  by  the  maritime  law  without  aid  from  statutes)  the  proper 
proceeding  to  enforce  them  is  a  suit  in  rem  in  admiralty,  and  the 
only  courts  that  have  jurisdiction  are  courts  of  admiralty,  which 
in  this  country  are  the  United  States  courts.***  On  this  point  the 
decisions  are  unanimous.  There  is  no  doubt  that,  when  the  mar- 
itime law  gives  a  lien  and  a  proceeding  in  rem,  a  state  statute  can- 
not give  the  state  courts  concurrent  jurisdiction  by  professing  to 
create  a  similar  statutory  lien.  The  attempt  to  do  so  would  be 
contrary  to  Rev.  St.  U.  S.  §  563,  subd.  8,  and  Id.  §  711,  subd.  3, 
and  the  state  law  would  be  void.**^ 

204  Const.  U.  S.  art.  3,  §  2. 

2«8  Rev.  St.  U.  S.  §  711. 

2««  Southern  Dry  Dock  Co.  v.  The  J.  D.  Perry,  23  La.  Ann.  39;  Hayford 
V.  Cunningham,  72  Me.  128;  Dever  v.  The  Hope,  42  Miss.  715;  Hursey  v. 
Hassam,  45  Mias.  134;  Bird  v.  The  Josephine,  39  N.  Y.  19;  Brown  v.  Gray, 
24  N.  T.  Supp.  Gl,  70  Hun,  261.  These  are  cases  in  state  courts  denying 
their  own  jurisdiction  in  such  cases  and  denying  the  power  of  state  legis- 
latures to  confer  such  jurisdiction.  The  United  States  courts  have  not  found 
it  necessary  to  make  any  assertion  of  their  jurisdiction.  That  they  have  juris- 
diction is  implied  in  the  innumerable  cases  in  which  they  have  exercised  it 
to  enforce  such  liens. 

267  Atlantic  Works  v.  The  Glide  (Mass.)  33  N.  E.  163;   The  Hine  v.  Treror. 
4  Wall.  555,  569;    The  Moses  Taylor,  Id.  411;    The  Belfast,  7  Wall.  G24. 
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Same — ^As  to  Common-Ijaw  Liens. 

§  887.  As  to  common-law  liens  on  ships,  it  is  held  that  a  court 
of  admiralty  has  inherent  power  to  enforce  by  sale  a  common-law 
possessory  lien  on  a  vessel  for  repairs,  although  such  lien  does 
not,  at  common  law,  give  any  right  of  sale.'^**  And,  where  a  state 
statute  adds  to  common-law  possessory  liens  a  right  of  sale  un- 
der summarv  court  proceedings,  such  right  will  be  enforced  in 
admiralty  in  regard  to  such  liens  on  vessels.^*®  Such  lien  will 
be  protected  in  admiralty  when  the  vessel  is  seized  under  process 
of  the  court  in  other  proceedings.*^^ 

Same — As  to  Statutory  Ldens  for  Maritime  Contracts. 

§  888.  In  regard  to  liens  on  ships  created  by  state  statutes,  there 
is  a  distinction — often  stated,  but  also  often  ignored — between 
statutory  liens  attaching  to  maritime  contracts  and  those  attaching 
to  contracts  not  maritime.  There  are  contracts,  sucli  as  those  for 
repairing  a  vessel  in  its  home  port,  which,  being  maritime  in  their 
nature,  give  rise  to  causes  of  action  in  personam  cognizable  in  ad- 
miralty, although  the  maritime  law  creates  no  lien  in  such  cases. 
But,  when  a  state  legislature  creates  a  lien  for  work  done  or  ma- 
terials furnished  under  such  a  contract,  the  matter  still  remains 
w^ithin  admiralty  jurisdiction.  The  forum  is  the  same,  although 
the  form  of  action  is  changed  from  one  in  personam  to  one  in  rem. 
Accordingly  it  has  been  held  by  the  supreme  court  of  the  Tnited 
States,  whose  decision  on  this  point  is  conclusive,  that  a  lien  given 
by  state  statute  to  secure  work  done  under  a  maritime  contract  is 
only  enforceable  in  the  federal  courts.*^^  Tliese  decisions  have 
been  generally  acquiesced  in  by  the  other  courts,*^ ^  though  there 

208  The  B.  F.  Woolsey,  7  Fed.  116;  The  Marion,  Fed.  Cas.  No.  9,087, 
1  Story.  68. 

200  The  Two  Marys,  16  Fed.  699;  Town  of  Pelham  v.  The  B.  F.  Woolsey, 
3  Fed.  457;  TerreU  v.  The  B.  F.  Woolsey,  4  Fed.  552;  The  B.  F.  Woolsi'y, 
7  Fed.  117. 

270  The  Two  Marys,  10  Fed.  919,  12  Fed.  1.12. 

2T1  Peyroux  v.  Howard,  7  Pet.  324;  The  Hine  v.  Trevor,  4  WaU.  555;  The 
Belfast,  7  Wall.  624;    The  rx)ttawaniia,  21  Wall.  558. 

a72The  John   RichardB,   Fed.   Cas.   No.  7  361,   1   Biss.   106;    The  Selt,   Fed. 
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are  some  decisions  holding  that  state  courts  have  jurisdiction  to 
enforce  sucli  liens,*"*  or  that  state  and  federal  courts  have  concur- 
rent jurisdiction  in  such  cases.*^*  It  has  been  held  in  one.  case 
that  a  lien  on  a  vessel  under  a  state  statute  might  be  recognized 
and  enforced  by  a  court  of  bankruptcy.*^* 

Cas.  No.  12,649,  3  Bias.  344;  The  Infanta,  Fed.  C«a.  No.  7,030,  1  Ahb.  Adm. 
263;  The  Alida,  Fed.  Cas.  No.  199,  1  Abb.  Adm.  165;  The  Hezekiah  Bald- 
win, Fed.  Cas.  No.  6,449;   8  Ben.  556;   The  John  Farron,  Fed.  Cas.  No.  7,341, 

14  Blatchf.  24;  The  Edith,  Fed.  Cas.  No.  4,283,  11  Blatchf.  451;  The  Stephen 
Allen,  Fed.  Cas.  No.  13,361,  1  Blatchf.  &  H.  175;  Boon  v.  The  Hornet,  Fed. 
Cas.  No.  1,640,  Crabbe,  426;  The  Raleigh,  Fed.  Cas.  No.  11,539,  2  Hughes,  44; 
RIggs  V.  The  John  Richards,  Fed.  Cas.  No.  11,827,  1  Newb.  Adm.  73;  The 
Superior,  Fed.  Cas.  No.  4,115,  1  Newb.  Adm.  176;  The  Henrietta,  Fed.  Cas. 
No.  6,121.  1  Newb.  Adm.  284;  The  Samuel  Strong,  Fed.  Cas.  No.  17,607, 
1  Newb.  Adm.  187;  The  Canada,  7  Fed.  119,  7  Sawy.  173;  The  Richard 
Busteed,  Fed.  Cas.  No.  11,764,  1  Spr.  441;  The  Hull  of  a  New  Ship,  Fed.  Cas. 
No.  C.SoO,  Dayeis,  199;  Weaver  v.  The  S.  G.  Owens,  Fed.  Cas.  No.  17,310, 
1  WaU.  Jr.,  359;  Davis  v.  A  New  Brig,  Fed.  Cas.  No.  3,643,  Gilp.  4r3;  Phil- 
lips V.  The  Thomas  Scattergood,  Fed.  Caa.  No.  11,106,  Gilp.  1;  White  v.  The 
Cynthia,  2  Fed.  112:  I'own  of  Pelham  v.  The  B.  F.  Woolsey,  3  Fed.  462; 
The  General  Tompkins,  9  Fed.  620;  The  City  of  Salem,  10  Fed.  845;  The 
Howard,  29  Fed.  604;  The  Sylvan  Stream,  35  Fed.  314;  The  Wyommg, 
Id.  548;  The  Menominie,  36  Fed.  197;  Aitcheson  v.  The  Endless  Chain  Dredge, 
40  Fed.  25;i;  Mosser  v.  The  City  of  Pittsburgh,  45  Fed.  699;  Scott  v.  The 
J.  C.  Rich,  46  Fed.  136;  Lake  v.  The  Manhattan,  Id.  797;  Crawford  v.  The 
Caroline  Reed,  42  Cal.  469;  Ballard  v.  Wiltshire,  28  Ind.  ;U1;  Vaughan  v. 
McCullough,  Id.  359;  Claycomb  v.  Cohn,  Id.  483;  Ford  v.  Fuget,  29  Ind.  52; 
Hayford  v.  Cunningham,  72  Me.  128;  Warren  v.  Kelley,  15  Atl.  49.  80  Me. 
512;  Dever  v.  The  Hope,  42  Miss.  715;  Bird  v.  The  Josephine,  39  N.  Y.  19; 
Poole  V.  Kermit,  37  N.  Y.  Super.  Ct.  114,  59  N.  Y.  554;  The  Petrel  v.  Dumont 
28  Ohio  St.  602;    Weston  v.  Morse,  40  Wis.  455. 

278  Richardson  v.  Cleaveland,  5  Port.  (Ala.)  251;  Donuell  v.  The  Starlight, 
103  Mass.  227;  Atlantic  Works  v.  The  Glide,  33  N.  E.  163,  157  Mass.  525; 
Burke  Mamifg  Co.  v.  The  A.  Saltzman,  42  Mo.  App.  85;  Southern  Dry  Dock 
Co.  V.  The  J.  D.  Perry,  23  I-a.  Ann.  39. 

274  Davis  V.  A  New  Brig,  Fed.  Cas.  No.  3,643,  Gilp.  473;  The  John  Owen 
V.  Johnson,  2  Ohio  St.  142;  Thompson  v.  The  Morton,  Id.  26;  Keating  v. 
Spink,  3  Ohio  St.  105;  Luther  v.  Fowler,  1  Grant,  Cas.  176;  Hawses  v.  Mitchell 

15  Gray  (Mass.)  234. 

-75  Scott's  Case,  Fed.  Cas.  Nos.  12,517,  12,522,  1  Abb.  336.     This  was,  of 
course,  a  federal  court. 
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Same — As  to  Other  Statutory  Liens. 

§  889.  Liens  on  ships,  created  by  state  statute,  for  materials  or 
services  furnished  under  a  nonmaritirae  contract,  are  outside  the 
domain  of  admiralty,  and  therefore  state  courts  have  jurisdiction 
of  suits  to  enforce  thera.^^®  Thus,  a  contract  for  buildin*?  a  ves- 
sel or  furnishing  materials  for  its  construction  is  not  a  maritime 
contract,  and  a  statutory  lien  therefor  would  be  enforced  in  the 
state  courts.^^''  And  a  federal  court  sitting  in  admiralty  cannot 
enforce  a  lien  given  by  a  state  statute  on  a  floating  structure  not 
the  subject  of  admiralty  jurisdiction.^^®    A  lien  given  by  state  stat- 

270  People's  Ferry  Co.  v.  Beers,  20  How.  393;  Koaeh  v.  ClMipman,  22  How. 
129;  Johnson  v.  Elevator  Co.,  7  Sup.  Ct.  254,  119  U.  S.  388;  The  Norway, 
Fed.  Cas.  No.  10,359,  3  Ben.  163;  Boon  v.  The  Hornet,  Fed.  Cas.  No.  1,040, 
Crabbe.  420;  The  Pacific,  9  Fed.  120,  5  Hughes,  257;  The  Kingston,  23 
Fed.  200;  Scott  v.  The  J.  C.  Rich,  46  Fed.  130;  Williamson  v.  Hogan.  40 
111.  504;  The  Montauk  v.  WaULer.  47  111.  335;  Wyatt  v.  Stuckley,  20  Ind. 
279;  Sinton  v.  The  R.  R.  Roberts,  34  Ind.  448.  40  Ind.  476;  The  Hyatt  v.  Reitz. 
4  Bush  (Ky.)  395;  Southern  Dry  Dock  Co.  v.  Gibson,  22  I^.  Ann.  023;  State 
V.  Voorhies,  2  South.  37,  40  La.  Ann.  607;  Foster  v.  The  RIcliard  Busteed. 
100  Mass.  400;  McDonald  v.  The  Nimbus,  137  Mass.  363;  Atlantic  Works 
V.  The  Glide,  33  N.  'E.  163,  157  Mass.  525;  Stapp  v.  The  Clyde,  45  N.  W.  430, 
43  Minn.  192;  Archibald  v.  Citizens*  Bank,  1  South.  739,  64  Miss.  523; 
Hogan  V.  The  Minnie,  40  Mo.  265;  Sheppard  V.  Steele,  43  N.  Y.  52;  Brookman 
v.  HaniiU,  Id.  554;  Poole  v.  Kermit,  59  N.  Y.  554,  37  N.  Y.  Super.  Ot.  114: 
Scull  V.  Shakespear.  75  Pa.  St.  297;  Baizley  v.  The  Odorilla,  15  Atl.  521,  121 
Pa.  St.  231;  Waddell  v.  The  Daisy,  3  Pac.  016,  2  Wash.  T.  76;  Thorsen  v. 
The  J.  B.  Martin.  26  W58.  488. 

277  Roach  V.  Chapman,  22  How.  129;  Calkhi  v.  U.  S.,  3  Ct.  CI.  297:  The 
Norway,  Fed.  Cas.  No.  10,359,  3  Ben.  163;  The  Pacific,  9  Fed.  120,  5  Hughes, 
257;  Scott  V.  The  J.  C.  Rich,  46  Fed.  136;  Wyatt  v.  Stuckley,  29  Ind.  279; 
Sinton  T.  The  R.  R.  Roberts,  34  Ind.  448,  46  Ind.  476;  McDonald  v.  The  Nimbus, 
137  Mass.  3(W;  ScuH  v.  Shakespear,  75  Pa.  St.  297;  Baizley  v.  The  04orilla. 
15  At.  521,  121  Pa.  St.  231;  AVaddeU  v.  The  Daisj-,  3  Pac.  616,  2  Wash.  T.  76; 
Tborsen  v.  The  J.  B.  Martin,  26  Wis.  488.  It  has,  however,  been  held  In  one 
case  that  contracts  for  the  building  of  seagoing  ships  are  maritime,  so  as  to 
give  admiralty •  courts  jurindiction  of  statutory  liens  for  building  such  ships. 
The  Richard  Busteed,  Fed.  Cas.  No.  11,764,  1  Spr.  441. 

27  8  Muellefwelsse  v.  Pile  Driver  E.  O.  A.,  09  Fed.  1005;  Boon  v.  The  Hornet, 
Fed.  Cas.  No.  1,640,  Crabbe,  426. 
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ute  for  labor  and  materials  furnished  in  the  construction  of  ves- 
sels cannot  be  enforced  against  light-boats  which  have  never  been 
removed  from  the  builder's  wharf,  when  such  boats  were  built  for, 
and  have  been  accepted  and  paid  for  by,  the  United  States,  without 
knowledge  of  the  lien,  since  the  courts  would  have  no  juiisdiction 
as  against  the  United  States.*"" 

Territorial  Questions. 

§  890.  A  meclianic's  lien  on  a  ship  created  by  state  statute  may 
be  recognized  and  enforced  by  courts  outside  the  state.^®®  And 
where  a  vessel  goes  from  her  home  port  to  another  state  for  the 
express  purpose  of  being  repaired,  and  the  owners  have  no  per- 
sonal credit,  a  libel  will  lie  against  her  at  her  home  port  for  the 
balance  due  for  such  repairs.***  *  In  a  case  in  Kentucky  the  courts 
of  that  state  enforced  a  lien  on  a  steamboat  for  boilers  furnished 
under  a  contract  made  in  Indiana.***  In  a  Michigan  casa  it  ap- 
peared that  a  vessel  partly  built  in  Michigan,  and  subject  to  a  lien 
in  that  state  for  materials  furnished,  was  removed  to  Ohio,  and 
was  there  finished  by  materials  furnished  by  citizens  of  Ohio,  who 
attached  her  there,  under  the  boat  and  vessel  law  of  that  state, 
obtained  judgment,  and  sold  her  to  satisfy  their  claims.  The  Ohio 
law  did  not  provide  that  notice  to  nonresidents  should  be  given, 
and  did  provide  that  all  such  creditors  should  be  precluded  from 
prosecuting  their  claims  under  the  proceedings.  On  these  facta 
the  court  held  that  the  proceedings  in  Ohio,  not  being  strictly  pro- 
ceedings in  rem,  had  no  extraterritorial  effect,  and  therefore  did 
not  displace  the  liens  of  the  creditors  in  Michigan,  which  were  en- 
forced when  the  vessel  afterwards  came  into  that  state.**'  Where 
a  lien  arising  in  one  state  is  enforced  by  suit  in  another  state,  the 
question  of  priority  of  liens  is  governed  by  the  lex  fori.*** 

27  9  Briggs  V.  Light  Boats,  11  Allen  (Mass.)  157. 

280  The  General  Tompkins,  9  Fed.  620;   The  Augustine  Kobbe,  37  Fed.  690. 

2  81  The  Christopher  North,  Fed.  Caa.  No.  2,707,  6  BIss.  414. 

282  The  Hyatt  v.  Reitz,  4  Bush  (Ky.)  395. 

283  Wight  V.  Maxwell,  4  Mich.  45. 

284  The  Augustine  Kobbe,  37  Fed.  696;    The  Katie,  Fed.  Cas.  No.  14,342, 
3  Woods,  182. 
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Nature  of  Suit. 

§  891.  When  a  mechanic's  lien  on  a  ship  is  enforced  In  ad- 
miralty,-it  is  by  a  suit  in  rem.  At  one  time  the  rules  of  the  su- 
preme court  of  the  United  States  forbade  the  issuance  of  process 
in  rem  when  the  lien  to  be  enforced  arose  under  a  state  statute,^*' 
but  since  1872  process  in  rem  has  been  allowed  in  all  suits  by 
material  men  for  supplies  or  repairs.^®®  But,  although  the  or- 
dinary mode  of  enforcing  a  lien  upon  a  ship  is  by  a  proceeding  in 
rem  in  admiralty,  yet,  where  chancery  has  the  administration  of 
the  fund  arising  from  a  sale  of  the  ship,  it  will  settle  such  a  claim 
for  lien.*'^  And  a  statutory  lien  on  a  ship  is  sometimes  enforced 
in  chancery,^ *•  though  more  often  the  lien  is  enforced  in  an  ac- 
tion at  law  in  the  nature  of  attachment.^ *•  Some  state  courts  hold 
that  it  is  competent  for  them  to  enforce  statutory  liens  on  vessels 
by  proceedings  in  rem,^®^  but  the  better  opinion  is  that  such  ad- 
miraltj'  proceedings  can  be  carried  on  only  by  the  federal  courts^ 
and  that  the  state  courts  should  proceed  in  personam,  the  writ 
being  coupled  with  an  attachment  of  the  vessel  to  secure  any  judg- 
ment that  may  be  recovered.^** 

285  The  St.  Lawrence,  1  Black,  522;  The  Adele,  Fed.  Cas.  No.  78,  1  Ben. 
309;    Francis  v.  The  Harrison,  Fed.  Cas.  No.  5,038,  2  Abb.  74. 

286  See  Rule  12  in  Admiralty. 

2  87  American  Ins.  Co.  v.  Coster,  3  Paige  (N.  Y.)  323. 

288  Archibald  v.  Bank,  1  South.  739,  64  Miss.  523.  An  action  to  enforce  a 
lien,  under  the  Washington  Code,  for  machinery  furnished  a  steamer,  is  prop- 
erly brought  on  the  equity  side  of  the  court,  since  the  relief  sought  is  equi- 
table In  its  nature,  and  there  is  no  express  provision  to  the  contrary.  Wash- 
ington Iron-Works  Co.  v.  Jensen,  28  Pac.  1019,  3  Wash.  St.  584. 

2  8»Baar8  v.  Creary,  2  South.  662,  23  Fla.  311;  Southern  Dry  Dock  Co.  v. 
The  J.  D.  Perry,  23  La.  Ann.  39;  State  v.  Voorhies,  2  South.  37,  39  La.  Ann. 
499;  Ames  v.  Swett,  33  Me.  479. 

290  Pool  V.  The  Ray,  19  Ark.  641;  Shakespear  v.  Fisher,  11  Phila.  248. 
The  Louisiana  v.  Fettyplace,  21  Ala.  286.  In  proceedings  against  a  steamboat 
the  rules  of  the  maritime  law  are  to  prevail  where  there  is  no  statutory  pro- 
vision.   Finney  v.  The  Fayette,  10  Mo.  612. 

291  Southern  Dry  Dock  Co.  v.  The  J.  D.  Perry,  23  La.  Ann.  39;  State  v. 
Voorhies,  2  South.  37,  39  La.  Ann.  499;  Ames  v.  Swett,  33  Me.  479;  Weston 
V.  Morse,  40  Wis.  455. 
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Filing  Claim  before  Suit. 

§  892.  In  case  of  maritime  liens,  suit  to  foreclose  may  be  b?gun 
without  any  preliminary  formalities,  but  in  case  of  statutory  liens 
on  ships  the  statute  sometimes  requires  specifications  of  claim  to 
be  filed  before  suit  is  begun.  Usually,  however,  it  is  necessary  to 
file  such  specifications  only  in  case  the  vessel  has  left  port  before 
it  is  seized  under  a  writ  to  enforce  the  lien.**^  Under  a  statute 
requiring?  "a  just  and  true  account  of  the  demand  claimed  to  be 
due,  with  all  just  credits,"  a  statement  filed  to  secure  a  lien  on  a 
vessel  for  work  done  need  not  set  forth  the  character  or  purpose 
of  the  work.**'  Asserting  in  the  statement  or  specifications  a  lien 
for  more  than  is  actnallv  due  does  not  necessarilv  invalidate  the 
lien.^**  Thus,  a  material  man  who  inadvertently  includes  in  his 
statement  materially  furnished  for  another  vessel  does  not  lose  his 
lien  for  the  materials  actually  furnished  for  the  vessel  attached."' 
So,  too,  in  a  claim  for  |23.48,  the  unintentional  omission  of  credits 
amounting  to  f  18  does  not  invalidate  the  lien.**®  And  erroneously 
including  materials  furnished  outside  the  state,  and  making  a  mis- 
take of  10  cents  in  adding  up  the  account,  do  not  show  that  the 
-claimant  "willfully  and  knowingly  claimed  more  than  is  due."-*' 
But  a  material  man  who  in  fact  does  willfully  and  knowingly  claim 
more  than  is  due  him  loses  his  lien.**^  Thus,  a  lien  on  a  ship  will 
be  dissolved  if  the  person  claiming  it  knows  that  large  credits  ex- 
ist, which  exceed  a  certain  sum,  and  knows  very  nearly,  though  not 
exactly,  their  amount,  but  gives  no  further  account  of  them  in  his 
statement  than  that  such  credits  exist,  to  an  amount  which  is  not 
known,  and  cannot  be  computed  by  him,  or  if  in  his  statement  he 

202  OnderdoDk  v.  Voorhis,  2  Rob.  iN.  Y.)  24;  Ddany  v.  Brett  4  Rob.  712. 
1  Abb.  Prac.  (N.  S.)  421;  In  re  Tilton,  19  Abb.  Prac.  (N.  Y.)  50;  Dunbain  v. 
Johnson,  135  Mass.  310;  The  Julia  Sherwood.  8  Fed.  366;  The  Julia  L.  Sber- 
•^v()od,  14  Fed.  590. 

283  McMonagle  v.  Nolan,  08  Mass.  320. 

204  Young  V.  The  Orpheus,  119  Mass.  179, 

2  f»  5  Jones  V.  Keen,  115  Mass.  170. 

20  6  Dyer  v.  Brackett,  01  Me.  587. 

2  07  McDonald  v.  The  Nimbus,  137  Mass.  3G0. 

-^»8  .Tones  y.  Keen,  115  Mass.  170. 
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says  that  the  owner  of  the  vessel  is  unknown,  when  he  has  been 
informed  and  believes  that  she  was  owned  by  the  person  who  in 
fact  owned  her.^"®  In  a  recent  federal  case  it  appeared  that  the 
libelant  filed  a  lien  on  a  yacht  for  alleged  repairs  and  other  charges 
amounting  to  f376.27,  and  when  an  itemized  bill  was  demanded 
he  increased  his  account  more  than  f  100.  When  the  truth  of  his 
charges  was  denied,  he  made  no  attempt  to  verify  them,  and  when 
on  the  stand  did  not  explain  them,  nor  deny  the  testimony  of  a  wit- 
ness impeaching  a  part  of  his  account.  On  this  showing  the  court 
held  that  a  decree  for  libelant  must  be  modified  so  as  to  allow  him 
only  such  part  of  the  account  as  defendant  had  offered  to  pay  be- 
fore suit.*®* 

§  893.  The  subject  of  verifying  specifications  of  liens  on  ships 
does  not  seem  to  have  been  much  litigated.  It  has  been  held,  how- 
ever, that  an  oath  that  the  claimant  had  a  lien  "for  the  amount  of 
his  claim"  was  suflficient,  under  a  statute  requiring  an  oath  declar- 
ing a  lien  "for  the  whole  or  a  part  thereof."  ^°*  The  time  for  filing 
specifications  of  lien  claims  is  usually  limited  by  statute  to  a 
few  days  from  the  time  of  the  vesst»l's  departure  from  port.  In 
Massachusetts  it  has  been  held  that,  where  the  statute  provided 
that  the  statement  should  be  filed  "within  four  days  from  the  time 
such  ship  or  vessel  shall  depart,"  a  statement  might  be  filed  before 
the  four  days  began,^®^  while  in  New  York,  under  a  statute  de-  ^ 
daring  that  a  lien  upon  a  vessel  ceases  when  the  vessel  has  left 
the  port,  unless  the  person  claiming  the  lien  files  specifications 
thereof  "within  12  days  after  such  departure,"  it  is  held  that  spec- 
ifications filed  before  the  vessel's  departure  are  ineffective."^* 
Where  the  statute  declares  that  the  lien  of  a  material  man  on  a 
ship  is  dissolved  by  failure  to  file  a  statement  of  lien  within  four 
days  from  the  ship's  departure  from  port,  it  is  no  excuse  for  not 

2»»  Story  V.  BufTum,  8  AUen  (Mass.)  35.  This  case  was  decided  tinder  a 
statute  which  required  a  statement  ''giving  a  just  and  true  accoant  of  the 
demands  claimed  to  be  due,  with  all  just  credits,"  and  also  "the  name  of  the 
owner  of  .the  vessel,  if  known." 

300  Hawkins  v.  The  Lurline,  5  C.  C.  A.  100,  55  Fed.  422. 

301  Dyer  v.  Brackett,  01  Me.  587. 

302  Young  V.  The  Orpheus,  119  Mass.  17S).    See  ante,  §§  470-473. 

303  Squires  v.  Abbott,  01  N.  Y.  530.     See  ante,  H  470-473. 
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filing  a  statement  that  before  the  ship  departed  she  had  been  seized 
under  attachment  upon  petition  to  enforce  the  lien.*®* 

Parties. 

§  894.  The  plaintiff  or  libelant  in  a  suit  to  enforce  a  mechanic's 
lien  on  a  •jhip  would,  of  course,  be  the  lien  claimant.  If  the  lien 
has  been  assigned,  the  suit  should  be  brought  in  the  name  of  the 
assignee,  in  jurisdictions  where  such  liens  are  held  assignable.**' 
The  question,  who  are  to  be  defendants?  depends  upon  the  nature 
of  the  suit.  If  the  action  is  in  personam,  the  proper  defendants 
are  the  owners  of  the  vessel,^®*  or  the  employer  of  the  lien  claim- 
ant.'®^ But  if  the  suit  is  in  rem  the  proper  defendant  is  the  ves- 
sel itself.*®*  In  such  case  interested  parties  may  intervene  and  as- 
sert their  rights,*®*  but  a  mortgagee  is  not  a  necessary  party.*" 

Pleadings. 

§  895.  The  pleadings  in  suits  to  enforce  mechanics'  liens  on  ships 
are  governed  by  the  general  rules  in  force  in  the  tribunal  in  which 
the  suit  is  brought;  that  is,  if  it  is  a  suit  in  admiralty  the  plead- 
ings must  conform  to  admiralty  practice,  and  if  it  is  a  suit  in  a 
state  court  the  pleadings  must  conform  to  the  local  practice,  ex- 
cept as  modified  by  the  statute  creating  the  lien.  The  plaintiff's 
first  pleading,  whether  it  be  called  a  libel,  a  declaration,  a  com- 

304  Hawes  v.  Mitchell,  15  Gray  (Mass.)  2»4. 

805  The  Sarah  J.  Weed,  Fed.  Cas.  No.  12,350,  2  Lowell,  555;  The  Victorian 
No.  2.  41  Pac.  1103,  26  Or.  194;  Park  v.  The  Hull  of  the  Edgar  Baxter,  37 
Fed.  219.  The  first  of  these  cases  refers  to  a  maritime  lien;  the  second,  to  a 
statutory  lien;  and  the  third,  to  a  common-law  lien. 

306  Weston  V.  Morse,  40  Wis.  455;  State  v.  Voorhies.  2  South.  37,  39  La. 
Ann.  499;    Korncgay  v.  Steamboat  Co.,  12  S.  E.  123,  107  N.  C.  115. 

30  7  Ames  V.  Swett,  33  Me.  479. 

808  witherspoon  v.  Wallis,  2  Ala.  067;  Pool  v.  The  Ray,  19  Ark.  641;  Wil- 
liamson y.  Hogan,  46  111.  504;  Scott  y.  McDonald,  27  Ind.  33. 

3  00  Scott  y.  McDonald,  27  Ind.  33;  Hawes  y.  MitcheU,  15  Gray  (Mass.)  234; 
Holeman  v.  The  P.  H.  White,  11  Ark.  237.  An  interpleader  cannot  be  enter- 
tained In  a  suit  under  the  act  concerning  boats  and  yessels,  of  Missouri.  Gar- 
rison y.  McAUister,  13  Mo.  579. 

310  Kornegay  v.  Steamboat  Co.,  12  S.  E.  123.  107  N.  C.  115. 
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plaint,  or  an  affidavit,  should  describe  the  vessel  on  which  the  lien 
is  asserted.  In  Alabama  an  allegation  in  the  libel  that  the  ves- 
sel is  a  steamboat,  giving  her  name,  is  a  sufficient  description  of 
the  vessel.*^ ^  In  Michigan  the  plaintiff  need  not  allege  that  the 
vessel  is  within  the  county.'^-  In  Pennsylvania  a  libel  need  not 
allege  that  the  vessel  was  a  new  one,  in  course  cf  construction  and 
equipment  preparatory  to  its  first  voyage,  when  that  fact  suffi- 
ciently appears  from  the  answer  and  verdict;  ^^'  and  a  libel  wliicli 
alleges  that  the  work  for  which  a  lien  is  sought  was  done  at  the 
request  of  the  "master  and  managing  owner  of  the  vessel"  does 
not  imply  that  the  vessel  was  registered  and  enrolled  under  the 
laws  of  the  United  States.^^*  Where  the  statute  gives  a  lien  on 
'^every  water  craft  of  above  five  tons  burden,"  an  allegation  that 
the  vessel  libeled  is  over  five  tons  burden  is  essential  to  jurisdic- 
tion.^*'^ But,  under  a  statute  giving  a  lien  on  "all  steamboats  and 
other  water  craft  of  twenty  tons  burden  and  upwards,"  it  is  un- 
necessary, in  proceedings  against  a  steamboat,  to  make  any  al- 
legation as  to  its  tonnage.^ ^*  Under  a  statute  giving  a  lien  on 
"every  boat  navigating  the  waters  of  this  state,"  a  complaint 
against  a  boat  called  "The  Barge"  does  not  show  that  the  vessel  is 
outside  the  statute.'*^  The  complaint,  in  an  action  in  rem  against 
a  steamboat  for  repairs,  which  alleges  "that  the  said  steamboat, 
A.  Saltzman,  is  a  river  craft  propelled  by  steam,  and  operated  on 
the  Missouri  to  and  from  St.  Joseph,  Missouri,"  is  sufficient,  under 
the  Missouri  statute  giving  a  lien  against  vessels  "used  in  navigat- 
ing the  waters  of  this  state,"  as  an  allegation  that  the  vessel  was 
navigating  waters  of  Missouri.^*® 

§  896.  A  libel  or  complaint  against  a  vessel  for  articles  furnished 
by  the  plaintiff,  and  used  in  building,  fitting  out,  furnishing,  or 
equipping  the  same,  must  show  that  such  articles  were  furnished 
at  the  request  of  the  master,  owner,  agent,  or  consignee  of  the  ves- 

311  KicbardsoD  v.  Cleaveland,  5  Port.  (Ala.)  251. 

812  Ward  V.  Wilson,  3  Mich.  1. 

«i3  Baizley  v.  The  Odorilla,  15  Atl.  521,  121  Pa.  St.  231, 

ai4  The  Odorilla  v.  Baizley,  18  Atl.  511,  128  Pa.  St.  283. 

315  Gould  V.  Jacobson,  25  N.  W.  194,  58  Mich.  288. 

316  Hamilton  v.  The  R.  B.  Hamilton,  16  Ohio  St.  428. 
817  Rand  V.  The  Barge,  4  Ghand.  (Wis.)  68. 

318  c.  H.  Burke  Manuf'g  Co.  v.  The  A.  Saltznian,  42  Mo.  App.  85. 
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Bel,*^**  and  the  name  of  the  person  with  whom  the  lien  claimant 
contracted  should  be  stated.^*^  In  Iowa,  however,  it  seems  to  he 
good  pleading  to  allege  that  the  contract  was  made  with  the  boat 
itself. '^^^  Allegations  that  materials  were  furnished  by  the  plain- 
tiflf  at  the  special  request  of  the  owner  and  master  are  equivalent 
to  the  assertion  that  they  were  furnished  for  the  use  of  the  ves- 
sel; ^--  and  an  averment  that  plaintiff  furnished  materials  "for  and 
towards  the  building,  fitting,  furnishing,  and  equipping  said  steam- 
ship or  vessel,"  using  the  words  of  the  statute,  sufficiently  alleges 
that  the  materials  were  actuallv  used  in  her  construction."' 
Where  materials  are  furnished  for  and  used  in  the  construction  of 
two  vessels  at  the  same  time  and  place,  the  lien  against  both  may 
be  enforced  in  the  same  proceedings.^**  A  complaint  under  the 
Michigan  statute  need  not  state  that  the  services  for  which  a  lien 
is  claimed  were  rendered  in  that  state.***  A  complaint  in  an  ac- 
tion in  rem  against  a  steamboat  for  repairs,  which  sets  out  with 
some  particularity  the  nature  of  the  claim,  and  is  accompanied  with 
a  specific,  itemized  account  attached  to,  and  referred  to  in  the  body 
of,  the  complaint,  is  sufficient,  under  a  statute  which  requires  that 
"the  complaint,  or  other  lawful  statement  of  the  cause  of  action, 
shall  set  forth  the  plaintiffs  demand  in  all  its  particulars/"-* 
And  when  the  libel  shows  that  the  entire  debt  constitutes  a  Ii:*n 
on  the  Vessel,  and  the  account  attached  may  be  construed  consist- 
ently with  the  libel,  an  appellate  court  will  not,  especially  after  a 
final  decree,  construe  the  account  in  such  a  manner  as  to  infer 
that  the  debt,  or  any  part  of  it,  does  net  constitute  a  lien  on  the 

»!•  Haney  v.  The  Rosabelle,  17  Wis.  392;  Holeman  v.  The  P.  H.  White, 
11  Ark.  237;  Carman  t.  Scrihner,  3  Houst.  (Del.)  554;  The  Tom  Bowling  t. 
Hough,  5  Blackf.  (Ind.)  188. 

320  The  Tom  Bowling  v.  Hough,  5  Blackf.  (Ind.)  188. 

««i  West  V.  The  Lady  Franklin,  2  Iowa,  522. 

822  Richardson  v.  Cleaveland,  5  Port.  (Ala.)  251. 

»2s  Moores  v.  Lunt,  4  Thomp.  &  C.  (N.  Y.)  154,  1  Hun  (N.  Y.)  650. 

3  2*  Phoenix  Iron  O).  v.  The  Ho{Mitcong  and  The  Mnsconetcong,  27  N.  E.  811, 
127  N.  Y.  206;  Chester  Rolllng-MiUs  y.  The  Hopatcong  and  The  ^^lusconet- 
cong,  6  N.  Y.  Supp.  215,  53  Hun,  G34. 

3  25  Ward  V.  Wilson.  3  Mich.  1. 

•>«  C.  H.  Burke  Mannf*g  Co.  v.  The  A.  Saltzman,  42  Mo.  App.  ^ 
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vesael.'^^  So,  too,  an  inadvertent  omission  of  a  credit  which  should 
have  been  given,  and  from  which  no  harm  arises,  or  an  honest  claim 
of  an  item  for  which  there  is  no  lien,  is  not  a  legal  defect  in  the 
specification  attached  to  the  writ,  but  becomes  so  when  knowingly 
and  willfully  made;  and  whether  so  made  is-  a  quistion  for  the 
jury.'^® 

§  897.  Plaintiff's  pleading,  in  an  action  to  enforce  a  lien  un- 
der a  state  statute  must  show  that  his  lien  is  a  statutory  one.*-* 
A  libel  asserting  a  lien  both  by  maritime  and .  statutory  law  is 
inconsistent.^^®  In  New  York  a  libel  to  enforce  a  statutory  lien 
on  a  vessel  that  has  not  left  port  need  not  allege  that  specifica- 
tions of  lien  have  been  filed,^*^  but  if  the  vessel  has  departed  sucli 
an  allegation  is  necessary.'^^  In  a  proceeding  by  attachment  to 
enforce  a  lien  against  a  steamboat,  under  the  statute  of  Indiana, 
for  the  price  of  an  enjrine  and  boiler  used  in  its  construction,  it 
is  not  necessary  that  the  complaint  should  contain  an  offer  to  sur- 
render  a  note  given  for  the  same.^^*  And,  in  a  complaint  under  the 
Missouri  statute  concerning  boats  and  vessels,  it  is  sufficient  if  it 
apj/ears  on  its  face  that  the  proceeding  was  commenced  within 
six  months  after  the  cause  of  action  accrued,  without  an  averment 
of  the  fact.^^*  Where  the  statute  requires  plaintiff's  pleading  to 
be  verified,  want  of  verification  is  fatal  to  the  suit;'*'^  and  such 
verification,  when  not  made  by  the  plaintiff  himself,  should  show 
what  means  the  affiant  had  of  knowing  the  truth  of  the  matters 
alleged  in  the  complaint.'*' 

§  898.  Defects  in  the  plaintiff's  pleadings  are  not  waived  by 
.filing  an  appearance  in  the  case,'^"'   or  by  obtaining  a  continu- 

8«T  The  Southron  v.  O'Riley,  21  Ala.  228. 

S28  Fuller  v.  Niekerson,  G9  Me.  228.     This  case  was  decided  under  a  statute 
which  required  "a  just,  true,  and  particular  account"  to  be  attached  to  the  writ. 
829  Luft  V.  The  Envoy,  19  Mo.  476. 

330  Nail  V.  The  lUinois,  Fed.  Cas.  No.  10,005,  G  McLean,  413. 

331  The  Julia  Sherwood,  8  Fed.  366. 

332  The  Antelope,  Fed.  Caa.  No.  482,  2  Ben.  405. 
338  SInton  V.  The  U.  R.  Roberts,  46  Ind.  476. 

884  Russell  Y.  The  Elk,  6  Mo.  'y7)'2, 
336  Fuller  V.  Nickerson,  09  Me.  238. 

336  Bridgeford  v.  The  Elk,  6  Mo.  356;   Haiuiltou  v.  The  Ironton,  10  Mo.  523. 

337  Fuller  V.  Nickerson,  69  Me.  228. 
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ance.''^*  But  if,  under  the  act  of  New  York  authorizing  the  arrest 
of  ships,  the  residence  of  the  owner  is  put  in  issue,  and  found 
against  him,  it  cannot  be  urged,  for  error,  that  the  declaration  did 
not  aver  the  owner  to  be  a  nonresident.^®*  In  an  action  in  a  state 
court  to  enforce  a  statutory  lien,  a  plea  to  the  jurisdiction,  alleg- 
ing that  the  vessel  on  which  plaintiff  claimed  a  lien  for  labor  and 
materials  had  been  launched  and  named,  and  was  on  navigablt* 
waters,  at  the  time  the  contracts  for  such  labor  and  materials  were 
made,  but  not  expressly  denying  that  the  vessel  at  that  time  was 
incomplete  and  in  the  course  of  construction,  is  insufficient*** 
And  in  such  an  action,  to  recover  for  supplies  furnished  a  ves- 
sel under  a  contract  with  the  master,  a  plea  averring  that  the 
vessel  is  owned  in  another  state,  but  showing  that  the  master 
was  part  owner,  does  not  make  it  appear  that  the  lien  sought 
to  be  enforced  is  within  the  jurisdiction  of  the  admiralty,  so 
as  to  take  away  the  jurisdiction  of  the  state  court,  because  a 
maritime  lien  does  not  ari^e  for  debts  contracted  by  an  owner.'*^ 
A  plea  of  the  general  issue  is  not  sufficient  to  allow  proof  of  fraud 
in  the  plaintiff^s  conduct,  unconnected  with  the  services  for  which 
he  claims  a  lien.®** 

Defenses  to  Suit. 

§  890.  Where  the  proceeding  is  in  rem,  founded  on  a  privilege, 
the  defendant  cannot  except  to  the  jurisdiction  of  the  court  on 
the  ground  of  his  domicile  being  in  a  different  place  from  that  where 
the  seizure  was  made.®*®  Although  a  suit  to  enforce  a  mechanic's 
lien  is  a  cumulative  remedy,  and  may  be  concurrently  pursued 
in  connection  with  the  ordinary  action  for  the  collection  of  the 
d(»bt,'***  yet  the  pendency  of  a  replevin  suit  in  a  state  court  to  settle 
the  right  of  property  in  a  vessel  is  a  bar  to  a  libel  in  the  admiralty 

to  settle  the  same  right  between  the  same  persons,  not  technically 

< 

3  38  Hamilton  v.  The  Ironton,  19  Mo.  523. 
330  Murray  v.  Fitzpatrick,  3  Caines  (N.  Y.)  38. 

340  Lake  Navigation  Co.  v.  Austin  Electrical  Supply  CJo.  (Tex.  Civ.  App.)  30 
S.  W.  832. 

841  Randall  v.  Roche,  30  N.  J.  Law,  220. 

842  Ward  V.  Wilson,  3  Mich.  1. 

»*3  Gails  V.  Osceola,  14  La.  Ann.  54. 
•44  Ehlers  v.  Elder,  51  Minn.  495. 
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a  bar  as  a  plea  of  lis  pendens,  but  effectively  so,  to  prevent  a  con 
flict  of  jurisdiction.***  Where  an  attachment  of  a  vessel  is  made 
on  a  writ  to  preserve  a  lien  given  by  statute,  if  in  the  plaintiff's 
account  sued  on  are  embraced  items  for  which  he  has  no  lien,  sucli 
items  may  be  stricken  out,  and  the  attachment  is  not,  for  that 
cause,  void;  but,  if  a  nonlien  item  should  be  included  in  the  judg- 
ment rendered  in  the  suit,  an  attachment  will  be  thereby  vacat- 
ed.^*® If  a  shipwright,  after  furnishing  labor  and  materials  under 
a  contract  for  repairing  two  vessels  for  a  gross  sum,  destroys  the 
original  contract,  with  the  assent  of  the  owner,  he  cannot,  as 
against  mortgagees,  maintain  a  lien  by  setting  up  a  new  and  an- 
tedated contract,  applicable  to  one  vessel  only,  since  that  is  not 
the  contract  under  which  he  did  his  work.**'' 

§  900.  Delay  in  bringing  suit  beyond  the  time  allowed  by  stat- 
ute constitutes  a  good  defense,^*  and  a  state  statute  which  re- 
quires a  proceeding  for  enforcement  of  a  lien  to  be  brought  with- 
in one  year  after  the  cause  of  action  accrued  applies  to  proceedings 
in  the  federal  as  well  as  the  state  courts.**^  Where  a  lien  is 
claimed  for  money  paid  from  time  to  time  in  payment  of  lien  claims 
for  work  done,  each  payment  constitutes  a  separate  lien,  as  regards 
the  time  for  beginning  suit.*°®  Under  a  statute  regulating  the  col- 
lection of  demands  against  boats  and  vessels,  which  requires  suit 
to  be  commenced  within  six  months  from  the  time  the  cause  of 
action  accrued,  the  cause  of  action  accrues  at  the  time  the  mate- 
rials are  furnished  or  work  done,  even  though  a  note  has  been 
given  for  the  debt.**^^  A  lapse  of  60  days  between  seizure  of  the 
vessel  and  entry  of  judgment  is  no  bar  to  the  lien.**^  A  suit  is 
commenced  against  a  boat  by  filing  the  petition  and  taking  out  pro- 
cess to  seize  the  boat,  and  the  time  limited  by  the  statute  is  to 
be  computed,   not  from  the  date  of  seizing  the  boat,  but  of  is- 

»*5  Taylor  v.  The  Royal  Saxon,  Fed.  Cas.  No.  13,803,  1  Wall.  Jr.  311. 
846  Deering  v.  Lord,  45  Me.  293. 
34T  Jones  V.  Keen,  115  Mass.  170. 
84«  See  ante,  §  879. 
a4»  The  Menominie,  36  Fed.  197. 
8  50  The  General  Tompkins,  9  Fed.  620. 
851  Darby  v.  The  Inda,  9  Mo.  645. 

3  62  Hunter  v.  Boll,  14  La.  Ann.  142.     This  was  decided  under  a  statute  lim- 
iting to  60  days  the  time  of  asserting  a  lien  upon  a  vessel. 
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suing  the  writ.*'"  Where  a  term  of  credit  is  given,  the  lien  can- 
not be  enforced  until  after  the  expiration  of  the  credit.*"*  Where 
a  statute  provided  that  liens  on  ships  should  be  enforced  bj  peti- 
tion "in  the  manner  provided  by''  the  mechanic's  lien  act,  and  that 
act  allowed  suits  to  be  brought  only  after  expiration  of  60  days, 
it  was  asserted  by  the  state  court,**"  and  denied  by  the  federal 
court,^"*  that  the  fact  that  suit  to  enforce  a  lien  on  a  ship  was  be- 
gun before  expiration  of  the  60  days  constituted  a  good  defenise  to 
the  suit. 

Practice  in  Various  States. 

§  901.  Under  the  statute  of  Missouri  concerning  boats  and  ves- 
sels, no  process  can  issue  against  a  boat  until  a  bond  has  been 
filed.'^^  In  Maine  the  writ  should  expressly  direct  the  officer  to 
attach  the  vessel,  and  not  merelj^  direct  him  to  attach  the  defend- 
ant's property;  ^^®  and  it  need  not  name  the  owner,  if  the  plaintiff 

8B3  McDowell  V.  The  David  Tatum,  33  Mo.  4JM. 

3  34  The  John  Walls.  Jr.,  Fed.  Cas.  No.  7,432,  1  Spr.  178.  In  a  recent  New 
York  case  it  appeared  that  persons  who  had  contracted  to  bnlld  vessels  for 
defendant  contracted  with  plaintiffs  for  material  to  be  used  in  their  eonstrue- 
tion,  used  part  of  it,  and  then  transferred  the  unfinished  vessels  and  the  bal- 
ance  of  the  material  to  defendant  for  a  large  consideration,  and  made  an  as- 
signment for  benefit  of  creditors.  Shortly  after  the  transfer  to  defendant, 
and  before  assignment,  the  contractors,  knowing  that  they  were  insolvent 
and  could  not  pay  for  the  material  purchased  of  plaintiffs,  without  informing 
the  latter  of  the  transfer  or  their  own  insolvency,  sent  them  their  notes  for 
the  price,  though  the  purchase  from  plaintiffs  had  not  been  on  credit,  and  the 
price  was  then  due.  The  notes  extended  the  time  of  payment,  and  sus- 
pended the  lien  for  materials  allowed  by  statute,  and  were  sent  by  the  con- 
tractors without  plaintiffs'  solicitation  or  knowledge,  and  plaintiffs  did  not 
know  of  the  contractors'  Insolvency,  or  of  the  transfer  to  defendant,  until 
after  the  reception  of  the  notes,  and  after  the  contractors*  assignment,  and 
did  not  agree  to  accept  the  notes.  On  these  facts  the  court  held  that  tbe 
notes  were  given  with  fraudulent  intent,  and  did  not  preclude  plaintiffs  from 
enforcing  their  lien  against  the  vessels  and  materials  in  tbe  hands  of  defend- 
ants, before  the  notes  were  due,  and  within  the  time  allowed  by  law  for  filing 
liens.  Chester  RoUing-Mills  v.  The  Hopatcong  (Sup.)  6  N.  Y.  Supp.  215; 
rhoenix  Iron  Co.  v.  The  Hopatcong,  27  N.  E.  841,  127  N.  Y.  206. 

865  Tyler  v.  Currier,  10  Gray  (Mass.)  54. 

•66  The  Richard  Busteed,  Fed.  Cas.  No.  11,7G4,  1  Spr.  449. 

•  67  The  Archer  v.  Goldstein,  13  Mo.  24.     sbs  Deering  v.  Lord,  45  Me.  293. 
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does  not  know  who  is  the  owner.**^*  A  vesbel  which  is  attached 
in  proceeding  to  enforce  a  lien  thereon  under  the  act  of  Massa- 
chusetts cannot  rightfully  be  appraised  and  sold  during  the  pend- 
ency of  the  proceedings.'"®  In  a  proceeding  under  the  New  York 
act,  the  cause  cannot  be  referred  during  the  pendency  of  a  demur- 
rer sei  j^  Yia»  been  ht^ld  in  Florida  that  the  defendant  must  have 
notice  of  the  suit,  and  that  a  statute  which  attempts  to  dispense 
with  such  notice  is  unconstitutional,  as  depriving  persons  of  prop- 
erty without  due  process  of  law.***  But  the  clause  in  the  New 
Jersey  act  for  the  collection  of  claims  against  vessels  which  pro- 
vides that  the  commissioner  issuing  a  warrant  for  the  seizure  of 
a  vessel  subject  to  a  lien  shall  ^^thereupon  immediately"  order  a 
certain  notice  to  be  given  thereof,  directing  creditors  to  present 
their  claims  within  a  certain  time,  is  merely  directory;  and  the 
neglect  of  the  commissioner  to  (comply  strictly  therewith  will  not 
avoid  the  proceedings,  especially  where  it  does  not  appear  that 
more  than  one  day  intervened  between  the  issue  of  the  warrant  and 
the  giving  of  the  notice.'** 


Belease  of  Vessel  on  Giving  Security. 

§  902.  In  many  of  the  states  there  are  provisions  for  releasing  a 
vessel  from  attachment  on  giving  security  to  take  its  place.  Laws 
requiring  such  bonds  are  constitutional,**^  and  a  defendant  who 
voluntarily  gives  such  security  waives  all  irregularities  in  the  pre- 
vious proceedings.**"*     Giving  bond  releases  the  vessel,  leaving 

35»  McCabe  v.  McRea,  58  Me.  95. 

««o  Cobum  V.  Clark,  3  Allen  (Mass.)  207. 

««i  Rltter  V.  The  Olive  Branch,  1  Wend.  (N.  Y.)  35. 

8  62  Flint  River  Steamboat  Co.  v.  Roberts.  2  Fla.  102. 

3«s  (iatldis  V.  Howell  31  N.  J.  Law,  313. 

8«4  Edwards  v.  Elliott,  36  N.  J.  Law,  441). 

««»  Gaddls  V.  Howell,  31  N.  J.  Law,  313;  Onderdonk  ▼.  Voorhis,  3fi  N.  Y. 
358;  Happy  v.  Mosher,  48  N.  Y.  313.  reversing  47  Barb.  (X.  Y.)  501;  Delaiiy 
V.  Brett,  4  Rob.  (N.  Y.)  712;  Coryell  v.  Perine,  6  Rob.  (N.  Y.)  23.  A  party 
may  bind  himself,  as  respects  civil  rights,  by  a  waiver  of  a  right  conferred 
by  the  constitution.  Thus  where,  in  an  action  upon  a  bond  given  to  obtain 
the  release  of  a  vessel  from  attachment  under  a  state  law,  it  appears  tbat  the 
defendant  entered  into  stipulations  which,  by  fair  inference,  recognised  the 
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the  bondsmen  liable  for  the  lien  debt.***  But  the  bondsmen  are 
not  responsible  for  all  claims  that  may  be  filed  against  the  boat, 
at  any  time  thereafter,  before  final  judgment,'*^  since  the  seizure  of 
a  water  craft  under  an  act  to  authorize  proceedings  against  the 
same  by  name,  and  her  subsequent  delivery  to  the  owner  upon  bond 
and  security  given  in  accordance  with  such  act,  do  not  Impair  the 
capacity  of  the  craft  to  incur  the  liabilities  therein  described,  or 
those  arising  under  the  admiralty  laws  of  the  United  States,  in 
the  course  of  her  employment  by  the  owner  after  such  discharge.**^ 
Under  a  statute  requiring  a  bond  given  for  release  of  a  vessel  to 
be  payable  to  the  state,  a  bond  payable  to  the  state  "for  the  use  of 
the  vessel  is  good,  the  use  clause  being  treated  as  surplusage.'** 
A  part  owner  of  a  vessel  who  has  given  bond  to  dissolve  an  attach- 
ment made  in  a  suit  against  another  part  owner,  and  taken  pos- 
session of  the  vessel,  and  subsequently  paid  the  judgment  recov- 
ered in  such  suit,  holds  the  judgment  debtor's  share  of  the  vessel 
as  security  for  the  amount  so  paid,  and,  while  so  holding,  is  en- 
titled to  its  earnings,  and  may  recover  the  same  from  the  master, 
who  has  adjusted  his  accounts  with  the  ship's  husband,  paid  one 
of  the  owners  his  share,  and  promised  the  plaintiff  to  pay  his.*'® 
§  903.  It  has  been  held  in  Ohio  that  after  seizure  of  a  water 
craft,  and  its  redelivery,  under  bond,  to  the  owner,  the  oflBcer  mak- 
ing the  seizure  retains,  for  the  benefit  of  the  plaintiff  and  sureties 
on  the  bond,  a  lien  on  the  craft,  and  a  right  to  reclaim  the  same, 
as  against  prior  creditors  making  subsequent  seizures.^^^  But  such 
proceedings  do  not  create  a  lien  paramount  to  the  title  of  a  pur- 
chaser of  a  part  of  such  craft  of  an  underwriter,  where  such  craft 

validity  of  the  statute,  and  failed  to  allege  its  uncoiistitutionality  by  answer 
or  on  the  trial,  he  must  be  deemed  to  have  waived  the  right  to  object  that  the 
state  law  was  unconstitutional,  as  infringing  the  exclusive  admiralty  juris- 
diction of  the  United  States  courts.     Vose  v.  Cockoroft,  44  N.  Y.  415. 

8««Cain  V.  Shakespeare,  12  Phila.  (Pa.)  196;  Denning  v.  Smith,  2  Wend. 
(N.  Y.)  303;  Denison  v.  The  Appelonia,  20  Johns.  (N.  Y.)  IIM;  Scott  v.  Mc- 
Donald, 27  Ind.  33. 

a«7  Scott  V.  McDonald,  27  Ind.  33. 

388  Van  Yalkenburg  v.  Kingsbury,  14  Ohio  St.  353. 

869  The  Napoleon  v.  Etter,  6  Ark.  103. 

8T0  Call  V.  Perkins,  55  Me.  517. 

871  Raymond  v.  VS^hltney,  5  Ohio  St.  201. 

(926) 


Ch.  21)  ON  SHIPS.  §  904 

had  been  abandoned  to  such  underwriter  under  an  insurance  ef- 
fected, and  a  wreck  occurring,  aft(*r  such  discharge.^^*  In  a  pro- 
ceeding in  admiralty  to  enforce  a  lien,  entering  into  a  stipulation 
to  perform  the  decree,  which,  under  the  statute  of  Alabama,  dis- 
charges the  lien,  does  not  make  the  stipulators  parties  to  the 
suit.^"^  Where  a  sheriff  is  sued  for  giving  up  the  custody  of  a 
vessel,  taken  under  the  statute,  without  requiring  the  bond  pre- 
scribed by  the  statute,  it  is  not  necessary  to  show  a  judgment 
against  the  vessel  in  rem.  A  judgment  in  personam  against  the 
owner,  in  favor  of  an  attaching  creditor,  will  charge  the  sheriff,'^* 
And,  in  an  action  on  a  forthcoming  bond  given  upon  the  seizure  of 
a  steamboat  under  the  Illinois  water  craft  law  of  1857,  the  plea 
need  not  aver  that  the  boat  was  subject  to  levy  and  sale.  That  is 
no  concern  of  the  obligors.  They  have  only  contracted  that  the 
boat  shall  be  forthcoming  to  answer  the  judgment.*^"  An  action 
on  a  bond  given  to  several  attaching  creditors  on  the  discharge  of 
a  vessel,  under  the  statute  of  New  York  regulating  proceedings 
against  vessels,  must  be  brought  in  the  names  of  all  the  obligees, 
though  it  may  be  prosecuted  by  any  one.'*^* 

Trial. 

§  904.  .  When  the  action  is  at  law  to  enforce  a  statutory  lien, 
there  must  be  a  jury  trial,  and  a  statute  which  attempts  to  do 
away  with  trial  by  jury  in  such  actions  is  un(»onstitutional.*^^  Un- 
der a  statute  giving  a  lien  on  boats  and  vessels  for  work  and  labor 
done  on  them  and  their  appurtenances,  it  is  for  the  jury  to  deter- 
mine what  are  appurtenances.'^*    And,  in  case  of  claim  of  lien  on  a 

37  2  Evans  v.  Iiipoivsol,  15  Ohio  St.  292. 

»7a  Wltherspoon  v.  Wallis.  2  Ala.  667. 

•74  West  V.  Turtle,  11  Wend.  (N.  Y.)  6:59. 

aT6  Hogan  v.  Sbutler,  53  111,  487. 

«7  6  Arnold  V.  Tallinadge,  19  Wend.  (N.  Y.)  527. 

87  7  Flint  River  Steamboat  Co.  v.  Roberts,  2  Fla.  102.  But  a  statute  re- 
quiring a  person,  however  poor  and  unknown,  to  give  a  bond  l)efore  he  can 
discharge  his  vessel  from  a  builder's  lien,  and  obtain  a  trial,  does  not  violate 
the  right  of  trial  by  jury.  Edwards  v.  Klllott,  30  N.  J.  Law,  449.  See  ante, 
I  858. 

»T«  Amis  V.  The  Ix)ui8a,  9  Mo.  029. 

(927) 


§    905  MECHANICS'    LIENS.  (Ch.  21 

boat,  by  the  contractor,  for  bnilding  the  same,  the  qaestiou  whether 
-evidence  of  an  unsuccessful  attempt  by  him  and  the  oisvner  to  settle  is 
sufficient  to  show  the  demand  and  refusal  of  payment  required  by  the 
statute  of  Indiana,  is  not  for  the  court,  but  for  the  jury,  to  deter- 
mine.*^** But  whether  a  lien  exists  is  a  question  of  law  for  the 
court.*®^  Where  the  statute  proyides  for  a  lien  on  certain  condi- 
tions, the  burden  of  proof  is  on  libelant  to  show  that  those  condi- 
tions have  been  fulfilled,  the  presumptions  being  all  the  other 
way.'^^  And  whei^e  salvors  claim  a  prior  lien,  the  burden  of  prov- 
ing that  they  have  waived  their  priority  is  on  the  material  men 
<!h\iming  liens.*®^  On  a  libel  in  rem  for  money  due  on  a  contract 
for  repairs,  where  it  is  admitted  that  the  labor  and  materials  set 
forth  in  the  bill  of  particulars  were  furnished,  and  that  the  job 
was  well  done,  the  agent  of  the  owner  having  signed  certificates 
as  to  the  correctness  of  each  day's  statement,  and  its  conformity 
with  the  contract,  the  burden  of  proof  is  on  the  owner  to  show  any 
-errors  in  the  bill  of  particulars.'**' 

§  905.  In  case  of  a  maritime  lien  for  repairs,  the  necessity  for 
the  repairs  must  be  proved.***  And  a  material  man,  seeking  to  en- 
force against  a  vessel  a  lien  for  supplies  given  by  the  Michigan  lien 
law,  declaring  that  vessels  shall  be  subject  to  a  lien  for  all  debts 
cont-acted  "by  the  owner,  part  owner,  master,  clerk,  agent,  or 
steward,''  on  account  of  supplies  furnished  for  the  use  of  the  ves- 
sel, must  establish  by  proof,  as  in  the  case  of  one  furnishing  sup- 
plies to  a  foreign  vessel,  that  credit  was  given  to  the  vessel,  and 
not  to  the  owner.**'  One  claiming  a  lien  on  a  ship  for  work  mast, 
of  coui-se,  prove  the  performance  of  the  work,***  And  in  New  York 
a  i>arty  claiming  a  lien  for  the  value  of  materials  furnished  by  him 
towards  the  building  of  the  vessel,  on  the  request  of  the  persou 
building  the  vessel,  must  prove  that  the  materials  were  actually 

37  0  South  wick  V.  The  Clyde,  G  Blackf.  (Ind.)  148. 

880  Hiirsey  v.  Hassam,  45  Miss.  141. 

881  Kretzmer  v.  The  WiUiain  A.  lievering,  35  Fed.  7S3. 
»sa  DablBOYich  t.  The  Virgo,  46  Fed.  204. 

8  S3  Marine  R&Uroad,  Shlplmildlng  &  Coa)  Co.  y.  The  Mattano,  3  a  a  A.  3^ 
.52  Fed.  87G,  and  8  U.  S.  App.  111. 
88*  The  Grapeahot  9  Wall.  129;   The  Lnhi.  10  WaU.  192. 
8  85  Pittmans  v.  The  Samuel  Marshall,  49  Fed.  754. 
886  Southwiek  v.  The  Clyde,  6  Blackf.  (Ind.)  14a 
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incorporated  into  the  vessel.  The  mere  fact  that  the  materials 
Avere  ordered,  and  actually  delivered  at  the  yard  where  the  vessel 
was  building,  is  not  enough  to  cause  the  lien  to  attach.**^  In  an 
action  to  enforce  a  lien  for  material  and  labor  furnished  to  the 
builder  of  a  vessel,  evidence  by  plaintiffs  that  they  furnished  such 
labor  and  materials  at  the  builder's  request  is  admissible,**"*  and, 
iiiter  the  admission  of  such  evidence,  the  reception  of  evidence  that 
the  builder  said  that  plaintiffs'  bill  was  correct,  and  that  the  owner 
would  pay  it,  is  not  prejudicial  to  defendants.*^®  A  petitioner  to 
enforce  a  lien  upon  a  ship  cannot  be  allowed  to  prove  that  the 
prices  charged  by  him  in  his  account  for  labor  and  materials  were 
the  usual  cash  prices,  in  reply  to  evidence  tending  to  show  that 
he  had  agreed  to  give  an  extended  credit  therefor. *°^ 

§  906.  An  allegation,  in  a  libel  to  enforce  a  litn  for  work  done 
on  a  vessel,  that  the  work  was  done  at  the  request  of  the  "mastei* 
and  managing  owner,"  is  suflBciently  proved  by  evidence  that  the 
contract  was  made  with  a  part  owner  who  was  to  be  master  of  the 
vessel,  and  who  superintended  its  construction  and  reported  to  the 
other  owners.*®^  And,  under  a  statute  givinji:  a  lien  for  mat(»rials 
**furnished"  in  and  about  the  building  and  repairing  of  water  craft, 
it  is  sufficient  to  show  that  the  materials  were  ordered  for  and  de- 
livered to  or  near  the  vessel,  though  it  appeared  that  a  part  of 
tliem  were  subsequently  diverted,  and  used  for  other  vessels.' °* 
In  a  suit  to  enforce  a  lien  against  a  steamboat,  a  notr  given  by  the 
clerk  of  the  boat  for  the  amount  of  the  complainant's  demand  is 
evidence  of  the  justice  of  his  chiim,  as  well  as  of  the  amount.'^'' 
On  intervention  by  material  men  in  libel  against  vessels  for  dam- 
ages from  collision,  the  objection  that  the  preference  given  mari- 
time liens  created  by  collision  over  prior  liens  for  repairs  and  sup- 
plies ought  not  to  apply,  because  the  collision  was  caused  partly  by 
the  fault  of  the  vessel  injured,  and  that  such  vessel  should  not  be 

8  87  Hiscox  V.  llarbeck,  2  Bosw.  (N.  Y.)  50G. 

3««  Kenyon  v.  Covert,  7  N.  Y.  Supp.  34,  53  Hun,  038. 

»•»  Id. 

800  Gove  V.  Prince,  3  Allen  (Mass.;  211. 

8»i  The  Odorllla  v.  Baizley,  18  Atl.  511,  128  Pa.  St.  283. 

302  The  James  H.  Prentice,  36  Fed.  777. 

8  03  Byrne  v.  The  Elk,  6  Mo.  555. 
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allowed  to  profit  by  its  wrong  to  the  detriment  of  innocent  material 
men,  cannot  be  considered,  where  the  only  evidence  that  the  in- 
jured vessel  was  at  fault  is  the  record  of  a  judgment  in  another 
suit  declaring  her  at  fault,  which  is  set  up  in  an  answer  by  inter- 
veners, motion  to  file  which  has  been  denied.*'* 

Judgment. 

§  907.  A  lien  claimant  who  elects  to  commence  his  proceedings 
in  rem  against  a  boat  by  name  must  proceed  in  rem,  and  take  judg- 
ment against  the  boat.'^"  It  is  error  to  take  judgment  in  personam 
against  persons  not  sued.^'®  But  in  a  case  in  Alabama  where  a 
justice  of  the  peace  rendered  a  judgment  of  condemnation  against 
a  steamboat,  and  the  case  was  carried  by  appeal  to  a  higher  court, 
and  a  judgment  in  rem  was  rendered  against  the  parties  to  the 
appeal  bond,  it  was  held  that  although  the  judgment  should  have 
been  against  the  steamboat,  as  before,  it  was  not  an  error  of  which 
the  parties  to  the  bond  could  complain.^*^  Under  a  statute  which 
declares  that,  in  case  judgment  is  given  for  the  plaintiff  in  a  suit 
to  enforce  a  lien  on  a  vessel,  judgment  shall,  in  case  the  owner  was 
actually  served  with  process,  be  entered  against  him  generally, 
with  a  special  order  for  the  sale  of  the  property  and  for  an  exvcu 
tion  for  any  deficiency,  there  can  be  no  personal  judgment  against 
the  owner  for  the  debt,  if  the  lien  is  not  established.***  A  judg- 
ment enforcing  a  vessel  lien  may  include  interest  on  the  debt  from 
the  time  of  beginning  suit.**®  In  Florida  a  judgment  reciting  that 
"evidence  and  lien  proof"  were  introduced,  adjudging  that  the 
plaintiffs  have  and  recover  of  and  from  said  defendants  f 266.70,  and 
directing  **that  the  steam  tugboat  Jumbo  be  sold  for  the  satisfac- 
tion of  the  lien  of  the  plaintiffs,  to  satisfy  the  said  amount  of  two 
hundred  and  sixty-six  dollars  and  seventy  cents,  and  the  cost  of 

304  The  John  CI.  Stevens,  42  Fed.  413. 

895  Case  V.  Maffltt,  19  Ark.  (US. 

896  The  Tom  Bowling  v.  HourIi,  5  Blackf.  (Ind.)  188;    Case  v.  Maffitt,  10 
Ark.  645. 

397  Monroe  v.  Brady,  7  Ala.  59. 

398  Hursey  v.  Hassam,  45  Miss.  141.     See  ante,  §§  G53,  654. 

390  The  Victorian  No.  2,  41  Pac.  1103,  26  Or.  194;    Young  v.  The  On>bt*u^' 
119  Mass.  179. 
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this  proceeding,"  has  been  held  to  ascertain  and  declare  a  lien  with 
suflScient  certainty.**^^  Under  the  Iowa  Code  a  judgment  against 
a  steamboat  may  be  accompanied  by  a  judgment  against  the  sure- 
ties, upon  whose  bond  the  boat  was  discharged  from  levy.*^^  But 
in  Missouri,  if  a  steamboat  is  released  on  bond,  the  plaintiff  cannot 
have  judgment  against  the  boat,  or  the  proceeds  thereof  after  sal?, 
but  judgment  must  be  against  the  principal  and  surety  in  the 
bond.***^  The  owners  of  a  steamboat  attached  in  a  suit  brought 
under  the  Tennessee  Code,  to  enforce  a  lien  against  it,  replevied 
it  by  entering  into  a  bond  made  payable  to  the  plaintiff  in  the 
suit,  and  conditioned  to  perform  the  judgment  of  the  court.  Sub- 
sequently other  claimants  of  liens  on  the  boat  were  allowed  to  be- 
come parties  plaintiff  in  the  suit,  and  it  was  held  that  judgment 
against  said  owners  upon  the  bond  could  only  be  for  the  amount 
of  the  debt  and  costs  of  the  first  claimant,  as  the  subsequent  claim- 
ants  should  have  attached  the  boat  to  secure  their  liens.*®*  A 
judgment  dismissing  a  vessel  lien  suit  for  want  of  jurisdiction,  be- 
cause prematurely  begun,  is  no  bar  to  a  second  suit  to  foreclose  the 
'  same  lien  begun  after  time  for  suit  has  arrived.*"* 

Sale. 

§  908.  It  is  held  by  the  state  courts  that  a  judicial  sale  of  a  boat 
to  satisfy  a  lien  of  any  class  conveys  to  the  purchaser  a  title  free 
from  the  liens  of  every  other  class,  superior  as  well  as  inferior,**^' 
except  that  the  seizure  and  sale  of  a  boat  under  the  laws  of  one 
state  do  not  operate  to  divest  or  destroy  the  lien  of  a  citizen  of 
another  state  upon  the  boat.*®*  But  there  is  a  federal  decision  to 
the  effect  that  the  purchaser  of  a  boat  sold  by  order  of  a  state  court 
takes  it  subject,  in  his  hands,  to  any  lien  or  interest  existing  in 

400  Baars  v.  CreaiT,  2  South.  G62,  23  Fla.  311. 

401  Ogden  v.  Ogden,  13  Iowa,  17G. 

40  2  Auvray  v.  The  Pawnee,  19  Mo.  537. 

403  Ferguson  v.  Vance,  3  Lea  (Tenn.)  90. 

404  Foster  v.  The  Richard  Biisteed.  100  Mass.  409. 

406  The  Raritan  v.  Smith,  10  Mo.  527;  Jones  v.  The  Commerce.  14  Ohio,  408. 
See  ante,  §  883. 

406  Haight  V.  The  Henrietta,  4  Iowa,  472;  Ogden  v.  Ogden,  13  Iowa,  176; 
Phegley  v.  The  David  Tatmn,  33  Mo.  461. 
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faTor  of  other  parties  prior  to  his  purchaso.*®^  In  FKridii  a  sale 
to  enforce  a  ship  lien  may  be  made  under  a  general  execution ;*•• 
and  in  Georgia  it  has  been  held  that  it  was  error  to  allow  third 
perpons  to  move  to  quash  the  execution,  without  its  having  been 
made  to  appear  to  the  court  judicially,  by  affidavit  or  otherwise, 
that  such  persons  were  creditors  of  the  defendant.*®* 

Priorities. 

§  909.  After  a  vessel  on  which  several  liens  exist  has  been  sold, 
and  its  proceeds  paid  into  court,  such  proceeds  should  be  distrib- 
uted among  the  different  lien  claimants  according  to  the  priorities 
of  their  respective  liens.* ^*^  This  question  of  priority  is  to  be  de- 
termined by  the  court  ordering  the  sale.*^^  It  often  presents  seri- 
ous difficulties,  and  the  decisions  upon  it  are  not  altogether  har- 
monious. Some  pliases  of  the  subject  have  already  been  consid- 
ered.**' It  has  been  held  that,  of  two  sets  of  material  men,  the 
lien  of  the  last  ones,  they  contributing  most  immediately  to  the  suc- 
cess of  the  voyage,  should  have  priority  over  that  of  the  first  set,**^ 
and  that,  among  the  holders  of  maritime  liens  equal  in  dignity,  he 
shall  be  preferred  who  first  institutes  proceedings  to  enfoice  his 
claim.***  Other  cases  hold  that,  in  disposing  of  proceeds  of  a  ves- 
sel, different  claims  are  marshaled  as  follows:  (1)  seamen  suing 
for  wages;  (2)  material  men;  (3)  a  consignee,  for  money  advanced 
for  towage,  pilotage,  light  money,  and  port  duties, — :*ach  claim 
carrying  with  it  its  own  costs.**"  As  between  maritime  and  stat- 
utory liens,  courts  of  admiralty  usually  give  preference  to  the  for- 
mer, regardless  of  any  declarations  on  the  subject  in  the  state 

407  McAllister  v.  The  Sam  Kirkman,  Fed.  Cas.  No.  8,658,  1  Bond,  3(59. 

408  Baara  v.  Croary,  2  Soutli.  062,  23  Fla.  311. 

40  0  Columbus  Iron  Works  Co.  v.  Goetchius,  48  Ga.  576. 

410  The  Raritan  v.  Smith,  10  Mo.  527. 

411  The  Augustine  Kobbe,  37  Fed.  696. 

412  See  ante,  §§  857.  874,  875. 

413  The  Omer,  Fed.  Cas.  No.  10,510,  2  Hughes,  96. 

414  Baker  v.  The  William  Gates,  48  Fed.  835;    The  Globe,  Fed.  Cas.  No.  5.- 
483,  2  Blatchf.  427. 

41 B  The  Rodnej',  Fed.  Cas.  No.  11,993.  1  Blatchf.  &  H.  226;    The  America, 
Fed.  ('as.  No.  2,046,  1  Newb.  Adm.  195.     See  ante,  §  857. 
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statutes/^**  though  there  are  decisions  to  the  effect  that  there  is  no 
distinction  between  liens  on  vessels  created  by  maritime  law  and 
those  created  by  state  statutes.*^'  In  regard  to  priorities  between 
nonmaritime  liens  the  courts  will  follow  the  rule  laid  down  by  the 
state  statutes,  if  any  such  rule  has  been  so  declared,*^*  or  will 
enforce  such  liens  in  the  order  in  which  they  are  asserted.**®  Me- 
chanics' liens  on  vessels  are  superior  to  exemptions,**®  and  work- 
men and  material  men  having  a  lien  on  a  vessel  which  has  been 
taken  in  execution,  and  sold  under  a  judgment  in  favor  of  the 
United  States,  are  entitled  to  payment  out  of  the  fund  in  prefer- 
ence to  the  United  States.*" 

§  910.  The  conflicting  claims  of  mortgagees  and  lienors  have 
given  rise  to  considerable  litigation.  As  a  general  rule,  the  lien 
under  the  state  law  of  a  material  man  for  repairs  on  a  vessel  in  her 
home  port  has  priority  over  that  of  a  mortgagee  under  a  prior  mort- 
gage duly  recorded.**^  Under  a  statute  giving  a  lien  upon  certain 
vessels  for  materials  furnished  and  work  done  upon  such  vessels, 
but  providing  that  the  lien  "shall  not  entitle  the  claimant  to  pref- 
erence over  creditors  or  claimants  secured  by  mortgage  or  bill  of 

41  e  The  Superior,  Fed.  Gas.  No.  4,115,  1  Newb.  Adm.  176;  The  Henrietta. 
Fed.  Cas.  No.  6,121,  1  Newb.  Adm.  284;  The  St  Joseph,  Fed.  Gas.  No.  12,229. 
1  Brown,  Adm.  202;  The  E.  A.  Barnard.  2  Fed.  720;  The  Guiding  Star.  18 
Fed.  2(>3;  The  Augustine  Kobbe,  37  Fed.  G9G;  Magee  v.  The  Lyndhurst,  48 
Fed.  83i>.     See  ante,  §  874. 

417  The  Grapeshot,  22  Fed.  123;  The  Arctic,  Id.  126;  The  Wyoming,  35 
Fed.  548. 

418  The  Guiding  Star,  18  Fed.  2C»3. 

41 »  The  Minnie  R.  Childs,  Fed.  Cas.  No.  9.(>40,  10  Ben.  553;  People  v.  Judges 
of  Mayor's  Court  of  New  York,  1  Wend.  39. 

420  Johnson  v.  Ward,  27  Ohio  St.  517. 

421  Phillips  V.  The  Thomas  Scattergood,  Fed.  Cas.  No.  11,106,  Gilp.  1. 

422  The  William  T.  Graves,  Fed.  Cas.  No.  17,758,  8  Ben.  568;  Id.,  Fed.  Cajs. 
No.  17,759,  14  Blatchf.  189;  The  St.  Joseph,  Fed.  Cas.  No.  12,229,  1  Brown, 
Adm.  202;  The  Hiawatha,  Fed.  Cas.  No.  6,453,  5  Sawy.  160;  The  Venture, 
20  Fed.  285;  Clyde  v.  Transportation  Co.,  36  Fed.  501;  The  Madrid,  40  Fed. 
(>77;  Donnell  v.  The  Starlight,  103  Mass.  227;  Scott  v.  Delahunt,  65  N.  Y. 
128,  5  Lans.  (N.  Y.)  372;  Kellogg  v.  Brennan,  14  Ohio,  72;  Provost  v.  Wilcox, 
17  Ohio,  359;  Johnson  v.  Ward,  27  Ohio  St.  517.  Contra,  Scott's  Case,  Fed. 
Cas.  No.  12,517,  1  Abb.  (U.  S.)  336;  The  Kate  Hlnchman,  Fed.  Cas.  No.  7,621, 
7  Bias.  238. 
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sale  properly*  executed  and  recorded  before  the  claim  to  be  securfd 
b}'  such  lien  shall  have  accrued,"  where  there  is  no  entiie  contract 
for  the  repairing  of  a  vessel,  but  the  repairs  are  done  from  day  to 
day  upon  the  orders  of  the  owner,  only  such  repairs  will  have  pref 
erence  over  a  mortgage  duly  executed  and  recorded  as  were  done 
prior  to  the  date  of  the  recording  of  such  mortgage.**'     Liens  given 
by  state  statutes  for  building  vessels  have  bemi  held  sui>erior  to 
both  prior  and  subsequent  mortgages.*"*     In  a  state  where  a  lien 
must  be  registered,  an  unregistered  lien  on  a  steamboat  is  inferior 
to  a  subsequent  mortgage.*"^     In  a  case  where  it  api>eared  that  one 
S.,  having  a  claim  against  F.  for  f  5,000,  as  balance  of  the  purchase 
money  of  a  vessel,  took  a  bill  of  sale  of  the  vessel  from  F.,  with 
power  to  sell  the  same  and  pay  himself  such  balance,  and  at  the 
time  W.  had  a  claim  against  F.  for  di:*bursement8  in  furnishinj; 
stores,  etc.,  in  fitting  the  vessel  out,  of  which  claim  S.  had  knowl- 
edge at  the  time,  it  was  held,  on  a  libel  in  rem -by  W.  to  recover 
such  claim,  that  S.  had  a  prior  lien  on  the  vessel  for  the  balance 
of  the  purchase  money,  and  was  entitled  to  its  payment  out  of  iis 
proceeds  before  any  distribution  to  the  libelant,  but  that  the  lat- 
ter's  claim  had  priority  to  any  claim  of  S.  for  disbursements  after 
the  bill  of  sale  in  fitting  the  vessel  for  sea.*-*     Where  there  is  noth- 
ing in  the  writ  indicating  a  lien  claim,  an  attachment  of  a  vess/i 
gives  the  plaintiff  no  special  or  peculiar  rights  by  reason  of  such 
claim.     He  stands  on  the  same  footing  as  any  other  ci-editor,  and, 
where  the  attachment  is  subsequent  to  the  mortgage  of  another, 
his  rights  are  postponed  to  those  of  the  mortgagee.*^^     In  a  very 
recent  case  it  appeared  that  repairs  were  made  in  the  home  port 
upon  dealings  with  the  owner,  and  no  claim  of  lien  was  filed  under 
the  state  law  because  of  assurances  that  the  bills  would  be  paid. 
A  judgment  in   personam  was  afterwards  obtained  against  the 

42  3  The  Marcelia  Ann,  34  Fed.  142.  Where  the  mortgaffo  Is  glYen  before 
the  repairs  bepan,  the  lien  would,  under  such  statute,  be  subordinate  to  the 
mortgage.     The  D.  B.  Steelman.  48  Fed.  580. 

424  Deering  v.  Lord,  4.5  Me.  293;  Donnell  v.  The  Starlight,  103  Mass.  227: 
Jones  V.  Keen,  115  Mass.  170;    The  Guiding  Star.  IS  Fed.  263. 

4  25  The  Katie,  Fed.  (^as.  No.  14,342,  3  Woods,  182. 

4  20  The  St.  Mary,  Fed.  Cas.  No.  12,242,  2  Blatchf.  329. 

427  ivrkins  v.  Pike,  42  Me.  141. 
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owner  for  the  repairs,  and  execution  thereon  issued  to  the  marshal, 
under  which,  along  with  other  process,  the  vessel  was  sold.  On 
these  facts  it  was  held  that  the  execution  itself  being  subject  to 
the  priority  of  a  previous  mortgage,  and  the  statutory  lieu  having 
been  lost,  there  was  no  equitable  lien  whereby  the  execution  could 
be  given  priority  over  the  mortgage.*^®  A  lien  for  repairs  and 
supplies  upon  a  vessel  under  mortgage,  and  in  possession  of  the 
mortgagor,  is  valid,  and  will  be  enforced  after  the  possession  is 
transferred  to  the  mortgagee,  notwithstanding  the  possession  may 
have  been  given  to  the  mortgagee  by  a  decree  of  a  court  of  ad- 
miralty in  a  suit  for  possession.**® 

*28  The  Vigilancia,  70  Fed.  248. 

*2o  The  Granite  State,  Fed.  Cas.  No.  5,687,  1  Spr.  277. 
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ACCOUNT  BOOKS. 

admissibility  in  evidence,  611. 

AOORUAIi  OF  MECHANICS'  HENS, 
at  execution  of  contract,  52. 
at  beginning  of  work,  53,  55. 
at  time  of  filing  claim,  62,  63. 
at  time  of  serving  notice,  64. 
at  tiDte  of  recording  contract,  51« 
at  beginning  of  suit,  51. 
effect  of  interruption  in  work,  59. 
change  in  building,  61. 
deliveiy  of  materials,  60. 
as  to  subcontractors,  54. 
when  building  begun,  56. 
work  preparatory  to  building,  57. 
as  to  liens  on  machines,  5S. 
on  ships  and  vessels,  872. 

ACTION  TO  ENFORCE  LIEN, 
see  "Foreclosure  of  Lien." 

ADMINISTRATOR, 

how  affected  by  mechanics*  liens,  342,  343. 

ADMISSIONS, 

as  evidence,  600,  610. 

AGENTS, 

contract  by,  19. 

contractor  as  owner *s  agent,  19. 
what  constitutes  agency,  19. 
husband  as  agent  of  wife,  277-279, 
vendee  as  agent  of  vendor,  302. 
service  of  notice  of  #lien  on,  364. 
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[The  figures  refer  to  sectionB.] 

AGREKMKNT  NOT  TO  ASSERT  LrlEN. 
consulcrcd  as  waiver.  744. 
construction  of,  747),  74G. 
effect  of,  on  subcontractors,  747,  748. 
by  subcontractor,  749. 
bond  ajirainst  liens,  750,  751. 

AGRICULTURAL  LIENS, 
origin  of,  S;i2. 
based  on  contract,  833. 
effect  of,  as  to  third  persons,  834. 
for  seed  grain,  835. 
^A-aiver  and  loss  of,  830. 
persons  entitled  to,  8:^7-839. 
claim  of,  810. 
suit  to  enforce,  841-^5. 

ALTERATION, 

differs  from  construction,  88. 

AMBASSADORS, 

exemption  from  mechanics*  liens,  210. 

AMENDMENT  OF  LIEN  CLAIM, 
during  time  for  filing,  462. 
after  expiration  of  time,  463. 
under  direct  statutory  permission,  464,  465. 

A^IENDMENT  OF  PLEADINGS, 
rules  governing,  575,  576. 

AMENT>MENT  OF  STATUTE, 

effect  of  unconstitutional  amendment,  29. 
rig] it  to  amend  mechanic's  lien  laws.  33. 
repealing  acts,  42. 
(Effect  of  amendment  pending  the  work,  47. 

before  claim  filed.  48. 

after  lien  has  become  fixed,  49. 
effect  on  mortgages,  334. 

APPFsAL, 

right  of  appeal,  675. 

Jurisdiction,  676. 

practice,  677. 

record.  678. 

rtniew,  679,  680. 

1» armless  error,  681,  682. 

waiver  of  errors,  683,  684. 
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APPEAI/— Continued, 
effect  of  a. 'peal,  685. 
decision  on  appeal,  G86. 
raising  constitutional  question,  31. 

APPORTIONMENT  OP  LIENS, 
in  Judgment,  659. 

APPURTENANCES, 

see  **Property  Subject  to  Lien/' 

ARCHITECT, 

when  entitled  to  lien,  116. 
eertifloate  of,  as  evidence,  612. 

AREA  OF  LAND  SUBJECT  TO  LIEN, 
.see  "Property  Subject  to  Lien." 

ARTISAN'S  LIEN  ON  CHATTELS, 
origin  of,  759. 
nature  of,  760. 

possession  neceseaiy  to,  701,  762. 
assignability'  of,  76.3. 
what  chattels  subject  to,  704,  765. 
for  what  given,  766. 
what  work  not  lienable,  767. 
who  entitled  to,  768. 

lien  on  one  chattel  for  worlc  on  another,  7081 
for  general  balance,  770. 
rights  of  third  persons,  771. 
who  may  create,  772. 
waiver  and  loss  of,  773-783. 
enforcement  of,  784r-786. 

ASSIGNABILITY  OF  MPX3HANTCS'  LIENS, 
decisions  of  different  states,  9. 
before  claim  filed,  10. 
after  claim  filed,  11. 
of  railroad  liens,  200. 
of  artlzans'  liens  on  chattels,  763. 
of  agricultural  liens,  839. 
of  maritime  liens,  853. 

assignee; 

right  to  sue  in  his  own  name,  11. 

as  Hen  claimant,  259,  260. 

of  owner,  344. 

in  bankruptcy,  345. 
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ASSIGNEE-Continued, 
of  contractOT,  346,  347. 
as  party  to  foreclosure  suit,  524. 
of  lien  on  logs,  790. 
of  agricultural  lien,  839. 

ASSIGNMENT  OF  LIEN, 
form  of,  12. 
what  constitutes,  12. 

ATTACHMENT. 

rights  of  attaching  creditors,  336. 

as  means  of  enforcing  lien,  513,  595. 

affidavit  for,  540. 

as  affecting  artizan's  lien  on  chattels,  780. 

ATTORNEY'S  FEE, 

constitutionality  of  act  allowing,  24. 
when  to  be  included  in  Judgment,  674. 


B 

BANKRUPTCY, 

rights  of  assignee  in,  345. 

BOND, 

of  contractor  against  liens,  750,  751. 
liability  of  sureties  on,  752. 
right  of  sureties  to  assert  lien,  753. 
action  on  contractor's  bond,  754,  755. 
of  owner  in  discharge  of  lien,  756-75S. 

when  may  be  filed,  756. 

effect  of,  757. 

action  on,  758. 
to  release  vessel  from  lien,  884,  902,  903. 

BRIDGES, 

are  not  buildings,  179. 

railroad  bridges,  192. 

public  bridges  exempt  from  Hens,  209. 

BUIIJ>INGS, 

subject  to  mechanics'  liens,  179. 
what  are  buildings,  99,  179. 
lien  on  building  apart  from  land,  180,  181. 
no  lien  against  part  of  a  building,  182. 
work  on  separate  bulldhigs,  170,  174. 
what  are  separate  buildings,  171. 
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BUILDINGS— CJonHnued. 

separate  buildings  on  same  lot,  172. 

separate  buildings  on  different  lots,  173. 

buildings  belonging  to  different  ownere,  175,  17d. 

effect  of  destruction  of  building,  177. 

right  of  lienor  to  remove,  183. 

of  railroad  companies,  191. 

street-railroad  buildings,  205. 

C 

CANALS, 

subject  to  mechanics'  liens,  206,  207. 

CELLARS  AND  FOUNDATIONS, 
are  part  of  erection  of  building,  93. 

CEMETERIES, 

exempt  from  mechanics'  liens,  209. 

CHARACTERISTIOS  OF  MECHANICS'  UENSp 
general  characteristics,  7,  8, 
assignability,  9. 
duration,  13. 

CHAl^rELS, 

see  "Artizan's  Lien  on  Cliattels." 

CHATTEI^  REAL, 

subject  to  mechanics*  liens,  130-134. 
see  "Leaseholds." 

CHURCH, 

is  a  building,  179. 

CITIZENSHIP, 

does  not  affect  right  to  lien,  219. 

CIVIL  LAW, 

priyilegia  analogous  to  mechanic's  lien,  4. 

CLAIM  OF  LIEN, 
need  of  filing,  374. 
effect  of  not  filing,  375-377, 
place  of  filing,  378. 
form  and  contents  of,  379-446. 
stating  owner's  name,  370-382. 
naming  reputed  owner,  383. 

owner  in  case  of  sale.  384. 

different  owners,  385. 

employer,  386^389. 
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CLAIM  OF  LIEN— Oontlnued, 

connecting  owner  with  debt,  390-392. 

setting  out  owner's  title,  393,  394. 

specifying  worls  or  materials  furnished,  395-399. 

stating  whether  claimant  is  contractor  or  material  man,  4O0L 

stating  terms  of  contract,  401-406. 

describing  extras,  407. 

counting  on  different  contracts,  40S. 

stating  amount  due,  400. 

showing  credits  and  offsets,  410. 

itemizing  the  account,  411-^13. 

what  itemization  sufficient,  414-417. 

giving  dates,  418-420. 

showing  filing  in  time,  421,  422. 

errors  and  misstatements,  423—429.  432. 

error  In  matter  of  surplusage,  424. 

unintentional  misstatements,  42.5,  426. 

amount  of  error  Immaterial,  427. 

en-ore  capable  of  sepai'atiou,  428. 

mistakes  in  dates,  names,  and  words,  429. 

waiver  of  error,  430. 

■description  of  property,  431. 

error  in  description,  432. 

inslances  of  description  from  different  states,  433. 

including  several  buildings,  434-136. 

apportioned  claim,  437. 

dividing  lien  into  several  claims,  438. 

clioice  between  different  kinds  of  claims,  439. 

omission  of  required  allegations,  440. 

allegations  regarding  nmiTied  women,  441,  442. 

effect  of  exhibits.  443. 

affidavit  as  part  of  claim,  444. 

by  Joint  claimants,  445. 

alleging  notice  of  lien,  446. 

•contract  in  lieu  of  claim,  447^449. 

verification  of,  4oO-4.5T. 

need  of  verification,  4r»0. 

by  whom  verified,  451. 

verification  on  information  and  belief,  452. 

stating  afliant's  knowledge,  453. 

contents  and  form  of  verification,  454,  455. 

before  whom  sworn  to,  456. 

jurat  to  verification,  457. 


INDEX.  943 

[The  figures  refer  to  sections.] 


CLAIM  OF  UEN— Continued, 
signing  of  claim,  458-461. 
need  of  signing,  4oS. 
signature  in  case  of  assignment.  459. 
signature  by  corporation,  460. 
signature  by  fimi,  461. 
amendment  of  claim,  462-465. 

during  time  for  filing,  462. 

after  time  for  filing  has  expired,  463. 

under  statutory  sanction,  464,  466. 
time  for  filing,  466-495. 
need  of  filing  in  time,  466-469. 
premature  filing,  476-473. 
when  time  begins  to  run,  474-492. 

from  complet'ion  of  contract,  476-479. 

from  completion  of  claimant's  work,  480-483. 

from  completion  of  subcontract,  484. 

from  maturity  of  debt,  491,  492. 
computation  of  time  for  filing,  493,  494. 
filing  after  death  of  party,  495. 
effect  of  filing,  496^504. 

as  notice,  498. 

limiting  amount  of  recovery,  499. 

confining  extent  of  the  lien,  ."lOO. 

restricting  proof  as  to  time,  501. 

concluding  lienor  as  to  terms  of  contract,  502,  603. 
right  to  file  a  second  claim,  504. 
duties  of  recording  oflBcer,  505,  506. 
how  pleaded,  549-551. 

variance  between  claim  and  complaint,  560,  561. 
as  evidence,  613-616. 
for  lien  on  logs,  809-814. 
for  agricultural  lien,  840. 
for  liens  on  vessels,  892,  893. 

CLAIMANTS  OF  LIENS, 
corporations,  257. 
co-partners,  258. 
assignees,  259,  260. 
contractors,  217-222. 
8ubcontractoi>,  223-2.^8. 
workmen,  2:51).  240. 
material  men,  241-256. 
mine  superintendents,  187. 
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OOMMENOEMENT  OF  BUIIJDING, 
what  constitutes.  56-58. 

COMMENCEMENT  OF  SUIT, 
what  constitutes,  720-729. 

COMMON  LAW, 

gave  lien  on  chattels,  1,  759. 
no  lien  on  land  at,  4. 

COMMUNITY  PROPERTY, 
subject  to  lien.  129. 

COMPLAINT, 

see  "Pleadings  In  lien  Suits." 

COMPLETION  OF  BUILDING, 
see  "Performance  of  Contract." 

COMPUTATION  OF  TIME, 
see  "Time." 

CONFLICT  OF  LAWS, 

between  later  and  earlier  acts,  46-49. 
general  and  local  acts,  50. 

CONSBINT, 

necessary  to  creation  of  lien,  18, 

when  Implied,  20. 

estoppel  in  place  of,  21. 

of  lessor  to  lessee's  improvements,  292-294. 

of  vendor  to  vendee's  improvements,  303,  304. 

of  mortgagee  to  mortgagor's  improvements,  333. 

CONSTITUTIONAL  PROVISIONS, 

those  declaring  lien  on  land  not  self-executing,  6»  32. 
as  to  chattels  they  are  self-executing,  32. 
effect  on  power  of  legislature,  32. 

CONSTITUTIONALITY  OF   MECHANICS'   LIENS, 
liens  are  constitutional,  22,  23. 
unconstitutional  provisions,  24,  26,  28,  30. 
trial  by  jury,  25. 
title  of  act.  27. 

assuming  judicial  functions,  28. 
unconstitutional  amendment,  29. 
exemptions  and  exceptions,  30. 
nioile  of  testing  constitutionality,  31. 
power  to  alter  mechanic's  lien  laws,  33. 

CONSTRUCTION  OF  BUIIJDING. 
see  "Erection  of  Building." 
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CJONSTRIXTION  OF  LIEN  LAWS, 
liberal  or  strict  constructiou,  34rn36. 
reasoDable  construction,  37. 
Tennessee  rule,  38. 
legislative  direction  as  to,  39. 
construction  to  preserve  sense,  40. 
not  construed  retrospectively,  41,  44. 
construction  of  repealing  acts,  42-44. 

of  acts  in  pari  materia,  45. 

of  statutes  creating  log  liens,  788. 

of  statutes  creating  liens  on  ships,  859. 

(  ONTINUANOB  OF  LIEN, 
see  "Duration  of  Lien.** 

CONTRACT, 

elements  of  contract  on  which  lien  is  bnsed,  66,  67,  75. 

oral  and  written  contracts.  (>S,  69. 

express  and  implied  contracts,  70. 

statutory  requirements,  71,  72. 

alteration  of  contract,  73. 

special  contractual  provisions,  74. 

indefinite  agreements,  75. 

contracts  cnlling  for  payment  in  property,  76, 

Sunday  contract,  75. 

recording  the  contract,  77,  78,  447-449. 

fuU  performance,  79. 

substantial  performance,  80. 

waiver  of  performance,  81. 

performance  prevented  by  owner,  82. 

excuses  for  abandonment,  83. 

terms  of,  limit  liens,  228-231. 

recording  it  in  lieu  of  claim,  447-449. 

what  constitutes  completion  of,  476-483. 

completion  of  subcontract,  484. 

unnecessary  delay  and  trivial  imperfections,  486,  487. 

constructive  completion,  4SS,  489. 

bow  pleaded,  541-543. 

proof  of,  607,  608,  622,  (>2:{. 

fulfillment  of,  essential  to  lien  on  chattels,  78*2. 

CONTRACTORS, 

formerly  had  no  lien,  217. 

are  now  entitled  to  lien,  218,  219. 

who  are  contractors,  220,  221. 

MFXH.LIEKS— 60 
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CONTRACTORS— Continued, 
what  their  liens  include,  222. 
on  railroads,  197. 

to  be  nam(Hl  in  subcontractor's  claim,  386-389. 
payment  to.  740. 

agreement  by,  not  to  assert  lien,  744r-746. 
bond  of,  against  liens,  750,  751. 
right  to  lumbermen's  liens,  789. 

CO-PARTNERS, 
see  "Partnership." 

CORPORATIONS, 

may  acquire  mechanics*  liens,  257. 
private,  as  owners  of  land  subject  to  lien,  284-287. 
what  contract  necessary  to  sustain  lien,  287. 
public,  as  defendants  in  lien  suits,  288. 

(  OSTS, 

when  recoverable  in  lien  suits,  673. 

CO-TENANTS, 

as  OAvners  of  land  subject  to  lien,  266. 

COURTHOUSE, 

exempt  from  mechanics'  liens,  208. 

CREATION  OF  MECHANIC'S  LIEN, 
by  statute,  5. 
not  by  contract,  5. 
on  chattels,  759. 

CREDIT, 

destroys  aitisan's  lien  on  chattels,  776. 

CROPS. 

Hen  on,  see  "Agricultural  Liens." 

CROSS  BILL, 

in  mechanic's  lien  suits,  509,  572-574,  894. 

CURTESY,  ESTATES  BY, 
w^hen  subject  to  lien,  127. 

D 

DAMAGES, 

no  lien  for,  65. 

DEATH  OF  PAUTIES, 

as  affecting  lien  claim,  405. 
as  affecting  suit  to  foreclose,  340. 
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DEFENSES, 

see  "Porecloaure  of  Lien." 

DEFINITIONS, 

of  mechanic's  lien,  1. 
of  material  man,  2. 
of  claim,  3. 
of  a  building,  179. 

DEMURRER, 

see  "Pleadings  in  Lien  Suits." 

DEIPOT, 

see  "Knili-onds." 

DESCRIPTION. 

see  "Claim  of  Lien";  "Pleadings  In  Lien  Suits." 

DESTRUCTION  OF  IMPROVEMENTS, 
does  not  desti'oy  lien,  83. 
effect  on  mechanic's  lien,  177, 182. 

DISCHARGE  OF  LIEN. 

by  making  deposit  or  giving  bond,  002,  608. 

see  "Waiver  of  Lien  on  Real  Property";   "Waiver  of  Lien  on  Personal 
Property";    "Release  of  Lien." 

DISTRIBUTION  OF  PROCEEDS, 
on  foreclosure  sale,  694,  695. 

DITCHES  AND  CANALS, 

subject  to  mechanics'  liens,  206,  207. 

DOWER, 

not  subject  to  lien,  126, 

DURATION  OF  LIEN, 
absolute  limitation,  13. 
conditional  limitation,  14,  15. 
revival  of  lien,  16,  17. 
-    on  ships  under  state  statutes,  873. 


E 
ELECTRIC  LIGHT  PLANT, 

considered  a  building  or  structure,  179. 
property  in  streets,  109. 

ENCUMBRANCES, 

see  "Judgment  Creditors";   "Mortgagor  and  Mortgagee." 
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EQUITABIvE  ESTATES. 

subject  to  mechanics'  liens,  157. 

lien  on,  affected  by  limitations  on  the  estate,  158. 

mt^rger  of  legal  and  equitable  titles,  159. 

EQUITABLE  LIEN. 

none  in  favor  of  moclianic  who  has  no  statutory  Hen,  5. 

EQUITY, 

jurisdiction  of,  to  enforce  mechanics'  liens,  508-510. 

ERECTION  OF  BUILDING. 

how  distinguished  from  alteration,  89-92. 

cellars  and  foundations,  93. 

painting,  glazing,  and  paper  banging,  9i. 

furnaces,  95. 

stoves  and  ranges,  9G. 

EIIROK, 

in  notice,  effect  of,  359. 

In  claim,  effect  of,  423-430.  432. 

ESTATES   SUBJECT  TO   LIEN, 
fees,  124. 
life  estates,  125. 
dower,  120. 
curtesy.   127. 

tenancy  by  the  entirety,  128. 
community  property,  129. 
leas(»holds,  130,  131. 
homesteads,  13o-130. 
e<iulties  of  re<lemptlon,  143. 
e<iuitable  titles,  ir>7. 
trust  estates,  100. 

ESTOPPEL, 

may  take  the  place  of  consent,  21. 

what  constitutes.  21. 

to  aasert  lien,  718,  719. 

to  assert  title  as  against  lienor,  280. 

as  a  defense,  586. 

to  assert  a  defense,  587. 

stockholder  not  estopped  from  claiming  lien,  202. 

EVIDENCE, 

in  general,  005. 
presumptions,  000. 
written  contracts,  607. 
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BVIDENOE— OonHnued, 
implied  contracts,  008. 
admissions,  609,  GIO. 
book  entries,  611. 
ardiitect's  certificate.  612. 
claim.  013-615. 

recordtn'H  indorsement  on  claim,  616. 
pleadings,  617. 

materiality'  and  sufficiency  of,  618. 
proof  of  doing  work,  etc.,  619-621. 

contract,  622,  623. 

time,  624. 

service  of  notice,  625. 

title,  626,  627. 
as  against  married  women,  628. 
defendants'  evidence,  029,  630. 
witnesses,  681. 
burden  of  proof,  634,  635. 
objections  to  evidence,  036,  637. 
variiince  between  pleading  and  proof,  638-640. 
in  suits  to  enforce  agricultural  liens,  8^. 

EXECUTION, 

sale  under,  as  aiTecting  mechanics'   liens,   339, 

as  affecting  artisan's  lien  on  chattels,  780. 

in  lien  suits,  687. 

in  suits  to  enforce  lumbermen's  liens,  831. 

in  suits  to  enforce  agricultural  liens,  845. 

EXECUTORS  AND  ADMINISTRATOKS, 
how  affected  by  mechanics'  liens,  342,  343. 

(EXEMPTIONS, 

how  affected  by  me^clianic's  lien  laws,  30,  909. 
see   "Homestead." 


FEE,  ESTATES  IN, 
subject  to  lien,  124. 

FENCES, 

lien  for,  10& 

FIRMS. 

see  "Partnership." 

FIXTURES, 

lien  for  furnishing,  100. 
machinery,  101-106. 


P 
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FIXTURES-Continned, 

subject  to  lueclianlcs*  Hens,  213. 
what  are  not  fixtures,  214. 
lien  on  fixtures  apart  fi'om  laud,  215,  216. 
trade  fixtures,  295. 

FOKECLOSURK  OP   LIEN, 
ufiture  of  suit,  507-513. 
at  law  or  in  equity,  50S-510. 
In  rem  or  in  personam,  511. 
under  codes  of  pi*ocedure,  512. 
attachment,  garnishment,  etc.,  513. 
Jurisdiction,    514-521. 
parties,  522-533. 
pleadings,  534-577. 
defenses,  578-580. 

what  may  be  shown  in  defense,  578. 
premature  suit,  579. 

defenses  in  suits  by  subcontractors,  580. 
insufl^cient  defenses,  581-585. 
estoppel  as  a  defense,  586. 
estoppel  to  assert  a  defense,  587. 
waiver  of  defense,  588. 
set-off  and  counterclaim,  589. 
practice  before  trial,  590-004. 
evidence,  005-031. 
trial,  032-048. 

Judgment  or  decree,  649-074. 
appeal,  675-686. 
execution  and  sale,  687-701. 
interpleader,  702-704. 
suit  to  enforce  artisan's  lien  on  clulttels,  784-786, 

lumbermen's  liens,  815-831. 

agricultural  liens,  841-845. 

liens  on  vessels,  885-010. 

FORECLOSURE  OF  MORTGAGE, 

as  affecting  mechanics'  liens,  32S-332. 

FORFEITURE, 

of  executor>*  contract  of  sale,  300. 

FRAUDULENT  CONVEYANCES, 
do  not  bar  mechanics'  liens,  321. 

FULFILLMENT  OF  CONTRACT, 
see  "Performance  of  Contract." 
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G 

GUARDIAN, 

right  to  create  liens  on  ward's  land,  283. 


H 

HEIRS  AND  DEVISEES. 

how  affected  by  mechanics'  liens.  340,  341. 

HOMIESTEAD, 

exemption  from  lien,  30,  135. 
statutory  provisions,  136-139. 
consent  of  wife,   140. 
neo<l  of  written  consent,  141. 
question  of  time,  142. 

Hl'SBAND  AND  WIFB^ 
Joint  estates,  128. 
community  property,  129,  381. 
wife's  consent  to  Hen  on  homestead,  140,  141. 
husband's  contract  for  improving  wife's  land,  274-276. 
husband  as  wife's  agent,  277-279. 
wife  estopped  to  deny  husband's  title,  280. 
title  held  by  wife  for  husband.  281. 
as  parties  to  lien  suits,  529,  530. 
see  "Married  Women." 

] 

IMPROVEMENTS, 

respective  rights  of  lien  and  mortgage  on,  149,  150. 
see  "Buildings." 

INOUMBRANCES, 

see  "Judgment  Creditors";  "Mortgagor  and  Mortgagee.** 

INFANTS, 

cannot  create  mechanics'  liens,  282. 
improvements  ordered  by  guardian,  283. 

INJUNCTION, 

in  suit  to  foreclose  lien,  594. 
against  sale  to  enforce  lien,  688. 

INSURANCE, 

mechanic's  lien  insurable,  7. 

no  lien  on  insurance  money,  182. 

INTEREST. 

when  recoverable  in  lien  suits,  050,  657. 
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INTEUPLEADRR, 

as  between  lieu  claimants,  702-704. 


J 
JUDGMENT  OR  DECREE, 

general  principles,  W9,  G50. 

personal  judgment,  651,  653,  654. 

deficiency  judgm^t,  652. 

personal  judgment  in  absence  of  lien,  653,  654. 

description  of  debt  in,  655. 

inclusion  of  interest,  656,  657. 

assertion  of  lien,  658. 

diflforent  liens  in  same  judgment,  659. 

description  of  property  in,  660,  661. 

providing  time  for  payment,  662. 

provisions  as  to  mortgagees,  663,  664. 

directions  as  to  sale,  665-067. 

void  and  voidable  judgments,  068. 

Judgment  for  defendant,  6()0. 

effect  of  judgment,  670-672. 

inclusion  of  costs,  673. 

rocoveiy  of  attorney  fee,  674. 

in  suits  to  enforce  lumbermen's  Hens,  829,  830. 

in  suits  to  enforce  liens  on  ships.  907. 

JUDGMENT    CREDITORS, 

their  rights  as  against  mechanics*  liens,  335. 
when  judgment  is  based  on  attachment,  336. 
should  be  parties  to  suit  to  foreclose  lien,  337. 
probate  court  judgments,  338. 
rights  acquired  by  execution  sale,  339. 

JURISDICTION, 
general  rule,  514. 
courts  of  limited  jurisdiction,  515. 
as  affected  by  amount  in  suit,  516,  517, 
of  justices  of  the  peace,  518. 
of  federal  courts,  519. 

as  affected  by  territorial  considerations,  520. 
when  dei>endent  on  service,  521. 
of  appeals  in  lien  suits,  676. 
of  suits  to  enforce  liens  on  logs,  816. 
of  suits  to  enforce  liens  on  ships,  885-^0. 
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JURY, 

coustitntlonal  right  to,  25. 
trial  by,  in  lieu  suits.  iHiS. 
questions  for,  641,  642. 
instructions,  643. 
verdict  and  findings,  644-648. 

JUSTICE  OF  THE  PEACE, 

Jurisdiction  to  enforce  liens,  518. 


LABORERS, 

see  ••Worlcmen.*' 

LACHES, 

in  prosecution  of  lien  suit,  730,  731. 
cause  of  losing  lien  on  logs.  805,  806. 
destroys  liens  on  ships  and  vessels,  879,  880. 
see  "Limitation." 

LAND, 

subject  to  mechanics*  liens,  161-178. 
diffei'ent  tracts  used  witli  one  building,  164. 
urban  and  rural  property.  165. 
extension  of  area  by  agreement,  166. 
including  several  tracts  in  one  lien,  167-160. 
effect  of  erecting  building  on  wrong  lot,  178. 

LEASEHOLDS, 

when  subject  to  lien,  130-134. 

assignment  and  surrender,  132. 

lien  on,  subject  to  conditions  of  lease,  133. 

oral  leases,  134. 

tenancies  at  will,  134. 

see  ^'Lessor  and  Lessee." 

LEGISLATIVE   POWER  OVER  LIEN, 
to  change  the  law,  33. 
to  create  liens  on  ships,  858. 

LESSOR  AND  LESSEE, 

lien  on  reversion  for  tenant's  improvements,  289-291. 

consent  of  lessor,  2?)2. 

what  amounts  to  consent,  293. 

conditional  consent,  294. 

trade  fixtures  and  tenant's  property,  295. 

effect  of  surrender  or  forfeiture,  296. 


954  INDEX. 

[The  figures  refer  to  sections.] 

LESSOR  AND  LESSKK— Ck)ntlnued. 

dlstinctiou  between  repairs  and  improvements,  297 
quasi  leases,  298. 
tenants  for  life.  2d9. 
see  "Ijeaseholds." 

LIEN  CLAIM, 

see  "Ctaim  of  Lion." 

LIFE   ESTATES. 

subject  to  lien,  125. 

LIMITATION, 

absolute  limitation  of  lien,  13. 

conditional  limitation  of  lien,  14,  15. 

revival  of  lien,  16,  17. 

effect  of  general  limitation  laws,  720. 

limitations  in  mecbanic's  Hen  acts,  72L 

starting  point,  722-724. 

computation  of  time,  725. 

when  suit  begun,  726,  727. 

parties  brought  in  later,  728. 

intervening  claimants,  729. 

may  be  asserted  by  purchaser  of  land.  .^19. 

LIS  PENDENS. 

when  necessary  to  file  notice  of,  593. 

LOCAL  MECHANIC'S  LIEN  ACTS, 

how  construed  when  confiicting  with  general  acts,  GOl 

LOGS, 

see  "Lumbermen's  Liens." 

LUMBERMEN'S   LIENS, 
origin  of,  787. 

construction  of  statutes  creating,  788. 
who  entitled  to,  789.  790. 
for  what  services  given,  791-797. 
property  subject  to,  798-800. 
loss  and  discharge  of.  801-808. 
flUng  claim  for,  809-814. 
suit  to  enforce,  815-831. 

M 

MACHINERY, 

lien  lies  for  furnlshiug.  101-106. 
subject  to  mechanics*  liens,  215,  216. 
when  Hen  on,  accrues,  58. 
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MARITIME  LIENS, 
nature  of.  847. 
origin  from  necessity,  848. 
for  credit  of  the  ship,  849. 
who  may  create,  850. 
in  foreign  ports,  851,  852. 
persons  entitled  to,  853. 
for  what  services  given,  854. 
no  lien  for  constniction,  855. 
property  subject  to,  857. 
loss  and  discharge  of,  87<*-884. 
enforcement  of,  885-008. 
priorities  of,  857,  909,  910. 

MARRIED  WOMEN. 

as  owners  under  common-law  disabilities,  209. 

imder  enabling  statutes,  270-272. 

under  acts  Including  them,  273. 
contract  made  with  husband,  274-276^ 
husband  as  wife's  agent,  277-279. 
estoppel  to  assert  title,  280. 
title  held  by  wife  for  husband,  281. 
disability  of,  may  be  asserted  by j)m-chaser.  319. 
claim  of  lien  on  their  lands,  441,  442. 
evidence  needed  in  suit  against,  (328. 

see  "Husband  and  Wife." 

MARSHALING  ASSETS. 

as  between  lien  and  mortgage,  332. 

MATERIAL  MEN  IX  FIRST  DEGREE, 
are  not  conti-actors,  241. 
when  they  have  no  liens,  242. 
when  they  have  liens,  243. 

MATERIAL  MEN  IN  SECOND  DEGREE, 

who  are  material  men  in  sectwid  degree,  244,  245, 
when  they  have  liens,  246,  247. 
liens  limited  by  original  contract,  248. 

by  payments  to  contractor,  249. 
liens  affected  by  contractor's  default,  250. 
amount  of  their  liens,  251. 

MATERIAL  MEN  IN  THIRD  DEGREE, 
right  to  lien.  252,  254. 

when  not  entitled  to  lien,  253.  ^ 

limitation  on  amount  of  lien,  255.  '  ^ 
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MATKKIALS, 
generally.  88. 
furnaces,  95. 
stoves  and  ranges.  9C. 
fixtures,  100. 
nmchlneiy,  101-106. 

improvements  outside  of  the  building.  107.  109. 
fences,  108. 

pipes  and  wires  in  public  streets,  109.  • 
sidewall^,  IIX). 

materials  furnished  away  from  building,  118. 
furnished,  but  not  used,  119. 

for  a  particular  building,  120,  121. 
unuecessary  and  defective  materials,  122. 
materials  destroyed  in  the  using,  123. 
furnished  for  separate  buildings,  170. 
for  mines,  180. 
for  railroads,  105,  196. 

no  lien  for  materials  sold  to  materia)  man,  256. 
should  be  specified  in  lien  claim,  39(5-399. 
furnishing  of,  how  pleaded,  544-^546. 
proof  of  furnishing,  619-621.  , 

when  lien  for,  on  ships,  854,  865,  860-862. 

MERGER, 

of  equitable  and  legal  titles,  159. 

MINES. 

subject  to  mechanics'  liens,  184.  186. 
what  services  lienable,  18G,  187. 
lien  on  coal  mine,  108. 

MINORS, 

see  "Infants." 

MISTAKE, 

effect  of  erecting  building  on  wi-oug  lot,  178. 

MONEY, 

no  lien  on  land  for  furnishing,  114. 
lien  on  ship  for,  854,  862. 

MORTGAGE, 

difference  l3etween  mortgage  and  lien,  1. 
priority  gives  superior  lien.  144. 
exceptions  to  rule  of  priority,  145. 
rights  affected  by  recording.  146-148. 
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MORTGAGE— Continued, 

priority  of  mechanic's  lien  as  to  improvements,  149,  150, 

irregular  and  equitable  mortga'ges,  151. 

securing  future  advances,  152. 

for  purchase  money,  153,  154,  156. 

for  purchase  money  and  advances,  155. 

on  railroads,  201,  202. 

as  waiver  of  lien,  717. 

MORTGAGOR  AND  MORTGAGEE, 
when  mortgagor  may  create  lieu,  143. 
mortgagor  as  owner,  265. 
rights  of  mortgagee,  322. 
purchase-money  mortgages.  323. 
■w-niver  or  loss  of  priority.  324-326. 
reciprocal  rights  of  mortgagee  and  lien  claimant,  327. 
foreclosure  of  mortgage,  328,  329. 

by  sale,  330. 
redemption  from  mortgage  sale,  331. 
marslialing  assets,  332. 
mortgagee's  consent  to  improvements,  333. 
how  affected  by  change  in  the  law,  334. 
as  parties  defendant  in  lien  suits,  532. 
provisions  In  lien  decree  as  to  mortgagees,  663,  664. 

NEW  YORK, 

system  of  liens  for  subcontractors,  225. 
NOTICE, 

effect  of  lien  claim  as,  498. 

of  sale  to  enforce  lien,  689. 
see  "Notice  of  Lien." 

NOTICE  OF  LIEN. 

object  and  nature  of,  350. 
when  necessary,  37*1-354. 
oral  and  written.  355. 
contents  of.  350-358. 
error  in,  350. 
by  subcontractor,  360. 
on  whom  served,  361. 
mode  of  serving,  362. 
service  on  corporation,  363. 
on  owner's  agent,  364. 
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NOTICE  OF  LIEN— Continued, 
consti'uctive  service.  3G5. 
by  whom  served,  366. 
effect  of,  367,  368. 
thne  for  servhig,  360. 
service  before  work  begins,  370. 
service  after  work  is  done,  371-373. 
allegations  of  dalm  in  regard  to,  446. 
how  pleaded,  549-551. 
proof  of  service  of,  (J25. 

O 

ORIGIN  OF  LIEN, 

of  lien  on  land,  1,  4. 

of  lien  on  chattels,  1,  750. 
OWNER. 

no  lieu  without  consent  of,  18. 

who  are  owners,  264,  265. 

tenants  in  common,  266. 

copartners,  268. 

married  women,  269-281. 

infants.  282,  283. 

private  con^ratlons,  284,  287. 

public  corporations,  288. 

lessor  and  lessee,  289-299. 

vendor  and  vendee,  300-^11. 

mortgagee  not  an  owner,  333. 

trustee  as  owner,  160. 

should  be  named  in  lien  claim,  379. 

which  one  to  be  named  in  case  of  sale,-  384. 

as  defendant  in  lien  suits,  526-528. 


PARTIES  IN  LIEN  SUITS, 
plaintiffs,  522-524. 

joint  claimants,  522. 

separate  claimants,  523. 

assignees,  524. 
defendants,  525-533. 

general  rule,  525. 

contracting  owner,  526. 

other  owTiers,  527,  r»28. 

wife  of  owner,  529. 
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PARTIES  IN  LIEN  SUITS— Continued, 

husband  of  owner^  530. 

other  lien  claimants,  531. 

other  incumbrancers,  337,  532. 
In  subcontractors'  suits,  533. 
In  suits  to  enforce  lumbermen's  liens,  817,  818, 
in  suits  to  enforce  Hens  on  sliips,  894. 

PARTNERSHIP, 

mechanic's  lien  in  favor  of,  258. 
as  owner  of  land  subject  to  lien,  268. 
lien  created  by  ''mining  partnership/'  186. 

PAYMENT, 

what  constitutes,  735-737. 
application  of,  738,  739. 
to  contractor.  740. 
collusive,  741. 
premature,  742. 

to  sulK'ontractors  and  worlcmen,  743. 
time  for,  should  be  stated  in  decree,  662. 
to  contractor  as  affecting  subcontractors,  232-235. 
as  affecting  material  men,  249. 

PENNSYLVANIA. 

system  of  liens  for  subcontractors,  225. 

PERFORMANCE  OF  CONTRACT, 
fnU  i)erformance,  79. 
substantial  performance,  80. 
waiver  by  owner,  81. 
interference  by  owner,  82. 
excuses  for  abandonment,  83. 

contractor's  default  as  affecting  subcontractor,  84,  85. 
mechanic  prevented  without  his  fault,  86. 
see  "Contract." 

PLEADINGS  IN  LIEN  SUITS, 
general  principles,  534. 
complaint,  declaration,  or  petition,  535  -5(>1. 
joinder  of  causes  of  action,  536,  537. 
declaration  in  nssumpsit,  538. 
scire  facias,  539. 
affidavit  for  attachment,  540. 
allegations  as  to  contract,  541-543. 

as  to  \fotk  or  materials  furnislied,  544-546. 
as  to  hidebtedness,  547,  548. 
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PLEADINGS  IN  LIEN  SUITS— Continued, 
pleading  claim  and  notice,  54{f-551. 
allegations  as  to  time,  552-554. 
descrii)tion  of  in*oi)ert5',  555-557. 
statement  of  title,  558. 

allegations  as  to  defendants  otber  than  owner.  559. 
\arianoe  between  claim  and  pleading,  5(j0,  561. 
pleas,  562. 

affidavit  of  defense,  563. 
demurrer,  564,  565. 
answer,  566-570. 
replication,  571. 
cross  petitions,  572-574. 
amendment,  575-577. 
as  evidence.  617. 
'  variance  between  pleading  and  proof,  638-640. 
in  suits  to  enforce  lumbermen's  liem*,  819-822. 
hi  suits  to  enforce  agricultural  liens,  841,  842. 
in  suits  to  enforce  Hens  on  ships,  8?>5-898. 

POSSESSION  OF  PERSONAL  PROPERTY, 
necessary  to  lien,  7(n,  762,  773,  774. 

POSSESSION  OF  REAL  PROPERTY, 
necessaiy  in  order  to  create  Hen,  267. 
by  vendee  before  contract  of  sale,  308. 
enforcing  possession  of  purchaser  at  lien  sale,  69S. 

PRACTICE  IN  LIEN  SUITS, 
general  principles,  51K). 
sc»rvlce  of  process,  501. 
by  publication,   592. 
filing  notice  of  lis  pendens,  593. 
injunction  and  receiver,  594. 
attachment,  595. 
motion  and  notice,  596. 
consolidation  of  suits,  597. 
quashing  and  striking  off  lien,  598. 
Judgment  on  the  pleadings,  599. 
i-eference,  600. 
dismissal  of  suit.  601. 

discliarge  of  lien  by  deposit  or  bond,  602,  603. 
comi)elling  suit,  604. 
trial,  632. 
right  to  jury,  633. 
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PRACTICE  IN  LIEN  SUITS— Contimied. 
burden  of  proof.  634,  635. 
objections  to  evidence,  636,  637. 
Tariance  between  pleading  and  proof,  G3S-640. 
questions  for  the  Jury,  641,  642. 
instructions.  643. 
verdict,  644. 

special  findings,  645-G4S. 
on  appeal,  677. 

in  suits  to  enforce  lumbermen's  liens,  S24-831. 
in  suits  to  enforce  agricultural  liens,  843. 
in  suits  to  enforce  liens  on  ships,  901-008. 

PRESUMPTIONS, 

in  suits  to  enforce  liens,  GOG. 

PRIORITIES, 

as  between  mechanics*  liens,  261,  262. 

between  mortgages  and  meclianies'  liens,  144,  145. 

between  lien  and  mortgage  as  to  improvements,  149,  150. 

between  liens  and  rallroarl  mortgages,  201,  202. 

waiver  or  loss  of,  324-^26. 

of  liens  on  ships,  857,  874,  875,  909,  910. 

PROBATE  COURT, 

claims  allowed  by,  rank  as  Judgments,  338. 

PROMISSORY  NOTE, 

as  waiver  of  Uten,  710-712. 
as  payment,  735. 

PROPERTY  SUBJECT  TO  LIEN, 
land,  161-178. 

land  under  the  building,  161. 
land  around  the  building,  1^,  163. 
different  tracts  used  with  one  building,  1G4. 
urban  and  rural  property,  1G5. 
buildings,  179-183. 
mines.  184-186. 
raih^ads,  190-203. 
street  railroads.  204,  205. 
ditches  and  canals,  20<n  207. 
public  proi)erty,  212. 
flxtra^,  213-216. 

extension  of  area  by  agreement,  166. 
including  several  tracts  of  land  in  one  lien.  167-169. 

MKCH.  LIENS— 81 
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PROPERTY  SUBJECT  TO  LIEN— Continued, 
description  of,  in  lien  claim,  431-433. 

in  pleadings,  555-557. 

in  decree,  (560,  661. 
logs  and  lumber,  7d8-S00. 
ships  and  vessels,  856,  867,  868. 

PUBLIC  PROPERTY. 

generally  exempt  from  mechanics*  liens,  208-211. 
exceptions,  212. 

PURCHASE-MONEY  MORTGAGE, 
when  superior  to  lien,  153,  154. 
securing  purchase  money  and  advances,  155. 
given  to  third  person.  156. 

PURCHASERS, 

rights  as  against  lien  claimants,  312.  313. 
purchase  during  progress  of  work.  314. 

before  filing  of  claim,  315,  316. 

after   daim  is  filed,  317. 

pending  suit  to  foreclose  lien,  318. 
objections  open  to,  310. 
conveyance  subject  to  lien,  320. 
fraudulent  conveyances,  321. 

see  "Sale";    "Vendor  and  Vendee.** 


Q 

QUANTUM  MERUIT, 

when  lien  allowed  on,  86,  87* 


R 

RAILROADS, 

inapplicability  to,  of  general  mechanic's  lien  laws,  188,  188. 
lien  on  entire  road,  190. 
depots  and  buildings,  179,  101. 
bridges,  192. 

what  labor  gives  lien  on,  193,  104. 
what  materials  arc  lienable,  105,  196. 
rights  of  contractors.  107. 
subcontractors,  108. 
laborers,  190. 
assignability  of  liens  on,  200. 
priorities  between  liens  and  mortgages,  201,  202. 
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KAlLiUOADS-ContiDued, 

characteristics  of  liens  on,  203. 
liens  on  street  railroads,  204,  205. 

REAL  ESTATE, 

see  "Property  Subject  to  Lien." 

RECEIVER. 

effect  of  appointment  of.  348,  349. 
appointment  of,  in  lien  suit,  594. 

RECORDING  OF  CLAIM, 
necessity  for,  374. 
effect  of  not  recording,  375-377. 
place  of,  378. 
time  for,  4(WV-494. 
after  death  of  owner,  495. 
effect  of,  496-503. 
recording  second  claim,  504. 
duties  of  recording  ofiOicer,  505,  506. 

RECORDING  OF  CONTRACT, 
whoi  necessary,  77. 
effect  of  recording,  78. 
sufficiency  of  record,  78. 
in  lieu  of  claim,  447^141). 

RECORDING  OF  MORTGAGE, 

how  it  affects  Its  priority  over  mechanic's  lien,  146-148. 

REDEMPTION. 

from  sale  to  enforce  lien,  699. 
by  suit  in  cHiiiity,  700. 
who  may  redeem,  701. 

RELEASE  OF  LIEN. 

what  constitutes,  732-734. 

by  filing  owner's  bond,  750-758. 

REMOVAL  OF  BUILDING, 
lien  for,  115. 
right  of  lienor  to  remove,  183. 

REPEAL  OF  LIEN  LAWS, 

construction  of  repealing  acts,  42-44. 
does  not  destroy  lumberman's  lien,  W8, 
see  "Amendment  of  Statute." 

REVIVAL.  OF  LIEN, 
by  scire  facias,  16. 
by  order  of  court,  17. 
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RIGHTS  PROTECTED, 

only  coutractual  rights  secured  by  lien,  66. 


S 

SALE. 

ezecntlon,  687. 

restraining  orders.  68*^. 

notice  of,  689. 

mode  of,  690. 

effect  of,  691-693. 

dlstriljution  of  proceeds  after,  694,  695. 

void  sales,  696. 

setting  aside,  697. 

enforcing  possession  under,  698. 

redemption  from,  699. 

by  suit  In  equity,  700. 
who  may  redeem  from,  701. 
of  logs,  as  affecting  liens.  803. 
of  ship,  as  affecting  liens,  882,  883. 
of  vessel  to  enforce  lien,  908. 

see  **Purchaser";    "Vendor  and  Vendee.' 

SCHOOLHOUSE. 

when  exempt  from  mechanics*  liens,  208. 
private,  subject  to  mechanics'  liens,  285. 

SCIRE  FACIAS, 
to  revive  lien,  16. 
to    enforce   lien.    539. 

SEED-GRAIN  LIENS, 
nature  of,  835. 

SERVICE. 

of  notice  of  lien,  361-373. 
of  process,  591,  592. 

SET-OFF, 

as  defense  to  lien  suit,  589. 

SHIPS  AND  VESSELS, 

lien  on,  at  common  law,  846. 

by  maritime  law,  847-857. 

under  state  statutes,  858-875. 
waiver  and  loss  of  lien  on,  876-884. 
suit  to  enforce  lien  on,  885-910. 
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SIDEWALKS. 

lien  for  building,  110. 

SMELTERIES  AND  QUARTZ  MILLS, 
subject  to  mecbanics'  liens,  185,   186. 

STREET  RAILROADS, 

mechanics*  liens  on,  204,  205. 

STREETS. 

pipes  and  wires  in,  109. 
pavement  of   110. 
sidewalks  in,  110. 

SUBCONTRACTORS, 

who  are  subcontractors,  223,  224. 
Pennsylvania  and  New  York  systems,  225. 
lien  by  implication,  226. 

by  express  enactment,  227. 
lien  of,  is  constitutional,  23. 
when  lien  of  accrues,  54,  64. 
lien  limited  by  original  contract,  228-231. 

affected  by  payments  to  the  contractor,  233,  234. 

when  not  so  affected,  232,  235. 

affected  by  contractor's  default,  84,  85,  236. 

affecled  by  contractor's  waiver,  747,  748. 

agi'oement  not  to  assert  lien,  749. 
on  railroads,  196. 
notice  of  lien  by,  360. 

should  name  contractor  in  their  claims,  386-388. 
IMu*ties  defendant  in  suits  to  enforce  liens  of,  533. 
defenses  in  suits  by,  580. 
payment  to,  by  owner,  743. 

SUBCONTRACTORS  IN  SECOND  DEGREE, 
right  to  mechanics*  liens,  237. 

SUBCONTRACTORS  IN  THIRD   DEGREE, 
right  to  mechanics'  liens,  238. 

SUBROGATION. 

to  rights  of  lien  claimant,  263. 

SUIT  TO  ENFORCE  LIEN, 
see  "Foreclosure  of  Lien." 

SUNDAY, 

when  lien  is  given  for  materials  furnished  on,  75. 
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SUPERINTENDENTS. 

when  entitled  to  lien.  117. 

jf  mines  as  lien  claimants,  187. 

of  railroads,  193. 

SURETIES, 

on  contractor's  bond,  liability  of,  752. 
right  of,  to  assert  liens,  753. 
see  "Bond." 

T 

TENANCY  BY  THE  ENTIRETY 
subject  to  lien,  128. 

TENANTS  FOR  LIFE. 

power  to  create  lien  on  reversion,  299. 

TENANTS  IN  COMMON, 

as  ownera  of  land  subject  to  lien,  266i. 

TENDER, 

puts  an  end  to  lien,  777. 

TIME, 

of  l)eglnnh)g  a  building,  5G-58. 

hour  of  day  may  be  shown,  58. 

of  delivering  materials,  60. 

when  lien  accrues  on  homestead,  142 

for  serving  notice  of  lien,  369-373. 

for  flUng  claim,  466-495. 

computation  of,  493,  494,  725. 

how  pleaded,  552-554. 

proof  of,  624. 

extension  of,  as  waiver  of  lien.  708. 

alleging  dates  in  Uen  claim,  418-420. 

claim  shown  to  be  filed  in  time,  421,  422L 

TRESPASSER, 

cannot  create  lien,  18. 

TRIAL, 

see  "Practice  in  Lien  Suits." 

TRUSTEE, 

considered  as  owner,  20,  100. 
may  create  liens,  160. 

TRUST  ESTATES, 

subject  to  mechanics*  liens,  100. 
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U 

UNITED   STATES. 

land  belenging  to,  subject  to  lien,  50. 
ship  of,  free  from  lien,  889. 

UNITED  STATES  COURTS, 

jiu'isdiction  to  enforce  mechanics'  liens,  519,  885-888. 

URBAN  AND  RURAL  PROPERTY, 
different  areas  subject  to  lien,  165. 


V 

VENDOR  AND  VENDEE, 

Hen  created  by  vendee  in  possession,  300. 
vendee  considered  as  owner,  301. 

as  aj^ent  of  owner,  302. 
improvements  with  vendor's  consent,  303. 
proof  of  vendor's  consent,  304. 
stipulations  In  contract  of  sale,  305,  306. 
oral  contracts  of  sale,  307. 
possession  before  contract,  308. 
forfeiture  and  surrender,  309. 
vendors'  liens,  310. 
improvements  by  vendor,  311. 
which  to  be  nnmed  in  lien  claim,  384. 

see  "Purchaser";    "Sale." 
VENDORS'    LIENS. 

superior  to  mechanics'  liens,  310. 

VERIFICATION  OF  LIEN  CLAIM, 
see  "Claim  of  Lien." 

W 

WAIVER, 

of  compliance  with  lien  law,  5. 
of  strict  compliance  with  contract,  81. 
of  error  in  lien  claim,  430. 
of  priority  of  lien,  324-326. 

WAIVER  OF  LIEN  ON  PERSONAL  PROPERTY, 
by  loss  of  possession,  773,  774. 
by  agreement  to  deliver,   77o. 
giving  credit,  776. 
tender,  777. 
confusion  of  accounts,  778. 
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WAIVER  OF  LIEN  ON  PERSONAL  PUOPERTY-Continued, 

inconsistent  claim.  779. 

attaclunent  and  execution,  780. 

conversion,  781. 

bi'eacn  of  contract,  782. 

various  forms  of  waiver.  783. 
*    of  lumbermen's  liens,  801,  802. 

uf  agricultural  liens,  836. 

of  liens  on  ships  and  vessels,  876-878. 

WAIVER  OF  LIEN  ON  REAL  PROPERTY, 
general  principles,  705. 
Instances  of,  706,  707. 
extension  of  time,  708. 
reducing  debt  to  judgment,  709. 
acc^ting  note,  710,  711. 
negotiation  of  note,  712. 
drafts  and  orders,  713. 
taking  collateral  security,  714-716. 
taking  mortgage  on  same  property,  717. 
estoppel,  718,  719. 
agreement  not  to  assert  lien,  744-749. 

WHARVES  AND  DOCKS, 
are  not  buildings,  99. 
considered  as  buildings,  179. 

WITNESSES, 

competency  of,  631. 

WORK  AND  LABOR, 

distinction  betrveen  erection  and  alteration,  89-92. 

putting  in  foundations,   93. 

digging  cellars,  98. 

painting,  glazing,  and  papering,  94. 

work  outside  of  construction,  97. 

work  done  away  from  premises,  98. 

DO  lien  for  cooking.  111. 

transporting  materials,  112. 

work  not  specified  in  statute,  113. 

tearing  down  and  moving  buildings,  115. 

work  of  architects,  IIG. 

of  superintendents,  117,  187. 
work  on  separate  buildings,  170. 
under  different  conti-acts,  174. 
on  raikoads,  193,  194. 
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WORK  AND  LABOR— Ccmtiniied, 
en  mines,  184.  187. 
should  be  specified  hi  lien  claim,  395-309. 
how  pleaded,  544-546w 
proof  of.  619-C21. 
creating  liens  on  chattels,  7G6,  707. 
creating  lumbermen's  liens,  791-797. 
to  create  lien  on  ship,  854,  855,  860-8G2. 

WORKMEN, 

right  to  mechanics'  liens,  239,  24a 

on  railroads,  199. 

payment  to.  by  owner,  743. 
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